March 6, 1986

Approved
Date
MINUTES OF THE __S€nate COMMITTEE ON Agriculture
The meeting was called to order by Senator Allen at
Chairperson
10:10 4 m/pgx on March 3 19.86in room __423=5 _ of the Capitol.
All members were present except: Senator Karr (excused)

Committee staff present:

Fred Carman, Revisor's Office (excused)
Arden Ensley, Revisor of Statutes
Raney Gilliland, Research Department

Conferees appearing before the committee:

Mr. Jack Selzer, Attorney, Western Retail Implement
and Hardware Association
Mr. Terry Mosier, John Deere

Senator Allen called the Committee to order and turned the
Committees' attention to SB 403 for continued Committee discussion
and action.

Senator Doven made a motion the Committee reconsider their
action on the substitute motion that was made at the end of the
last Committee discussion on February 14 on SB 403, that is, the
motion to strike the words, "otherwise than'" from the fence law
in K.S.A. 29-309 as suggested in amendments offered by the Kansas
Association of Wheat Growers. Senator Thiessen seconded the motion.
Motion carried.

Committee discussion included that removing "otherwise than"
clarified the wording of K.S.A. 29-309. It was stated that agriculture
has not had many liability cases and that words should not be changed
so that liable cases could become a problem to agriculture. It was
stated that this bill states "fence-in" policy and that a person
with animals fenced-in should be liable if his fence is not sufficient
to keep his animals in. A concern was expressed concerning lines 89
through 95 of the bill because a four wire fence does not work in
western Kansas where the wind causes thistles to pile up against
that kind of fence. It was also stated that a good three wire fence
works as well as a four wire fence.

The Chairman called the Committees' attention back to the
substitute motion of Senator Kerr on February 14, 1986 to remove
the words "otherwise than" from the amendment, and then called
for a vote. The motion failed.

The Chairman then called for Committee attention to the motion
made by Senator Norvell and seconded by Senator Karr to accept
the amendments as offered by the Kansas Assgociation of Wheat
Growers.

Senator Norvell requested his motion be withdrawn and expressed
support for a new fence law that will reflect fence needs of 1986 and
that will establish a Kansas Fence Law that can be interpreted by our
courts.

Senator Gannon offered a substitute motion to strike lines 89
through 95 (subsection b of Section 4) of SB 403. Senator Arasmith
seconded the motion. The vote was 4 in favor and 5 against; motion
failed.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections, Page _1.__ Of __2__.
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Senator Gordon made a substitute motion the Committee recommend
SB 403 favorably for passage as amended. Senator Norvell seconded
the motion. The vote was 5 in favor and 4 opposed. Motion carried.
Senator Fred Kerr and Senator Gannon reqguested it be recorded that
they voted "no" on the motion.

Senator Allen called the Committees' attention to SB 544 for
action. The Chairman called on Jack Selzer to comment on discussions
between the dealers and the manufacturers since the Committee hearing
on SB 544.

Mr. Selzer gave copies of a balloondraft of SB 544 with
suggested amendments (attachment 1). He explained these suggested
changes were a result of the dealers and the manufacturers talking
together and discussing this bill. He explained these bill changes
represent compromise on the dealers part. Mr. Selzer called attention
to the changes made:

Section 6 which banned company stores has been deleted.

Section 1 lists a new purpose for the bill.

Section 2, the (d) and (e) were deleted and new wording for
"Dealership Agreement" was inserted.

Section 3 lists in (a) through (g) new descriptions for dealer-
ships terminations.

Line 97 of the bill allows manufacturers to have immediate
cancellation of a dealership agreement for any of
the reasons listed in the new wording of Section 3
(a) through (g). ‘

The Chairman called on Terry Mosier to comment on the bill.

Mr. Mosier listed areas that the dealers and the manufacturers
are still not in agreement on to be:

Section 4 (c¢) line 106, manufacturers need to be able to choose
dealerships so that they are in the best market areas.

Mr. Mosier stated the manufacturers would like to see Section 4 (c)
and Section 5 removed from the bill.

In answer to Committee questions, Mr. Mosier replied he did
not know if SB 544 passed if Kansas would be the most regulated farm
equipment state in the Union. Mr. Mosier explained this legislation
makes it affordable for a local attorney to handle local cases between
manufacturers and dealers. Mr. Mosier said this legislation might
invite other companies with company stores in our state to come to
the Legislature to get disputes between them settled. He said he
believed some auto dealers had been to the Legislature with their
problems. Mr. Mosier stated that dealers have contracts that provide
the dealers with protection; a manufacturer can't just go out and
cancel a dealership.

The Chairman thanked Mr. Selzer and Mr. Mosier and announced

further action would be taken later; he then adjourned the Committee
at 11:00 a.m.
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Session‘ of 1986

SENATE BILL No. 544

By Committee on Agriculture

2-3

AN ACT to regulate and govern business relations between
manufacturers of agricultural equipment and independent
retail dealers of those products,

Be it enacted by the Legislature of the State of Kansuas:
Section 1. The-legislature oi-thisstuedinds that the retadl
distribution and-sales-elfarm-eguipment to the farmer consumer
through busimresses which-are-independentfrom-and-not-afilt
ated-with-or-eontrelled by the- manufacturers—olsuch-products,-
bermefitsthe—evommomy-of this—state-by-providing-servtces—to—the-
farmervhich-are superior to those-which-would be-provided by
manufuctorerowned retait outhets and-hrsorimg- Hrat—dt rano-
faeturers-of farm-equipmrent—will have—acceoss to-retail vutlets~
threreby ~errcuumagimg-tompetitiomr -amomg manu freturers- The-
purpose-of-this-act-isto preserve-those veonomic-benefits-to-the-
agricuttorat-ecorommy-—of- this—state- throurh- Tegnhatior of - the-
businessrelations -betweenfarmm—egquipment-manutacturers -ond-

frnrequoipment-deaters.~”

Sec. 2. As used in this act:

(a) “Farm equipment” means equipment including, but not
limited to, tractors, trailers, combines, tillage implements,
bailers and other equipment, including attachments and repair
parts therefor, used in planting, cultivating, irrigation, harvesting
and marketing of agricultural products, excluding self-propelled
machines designed primarily for the transportation of persons or
property on a street or highway.

(b) “Farm equipment manufacturer’” means any person,
partnership, corporation, association or other form of business

The purpose of this act 1s to prevent arbitrary or abusive
conduct and to preserve and enhance the reasonable expectations
for success in the business of distributing farm equipment.

enterprise engaged in the manufacturing, assembly=4vholesale,

sale~or distribution of farm equipment, hrcludhmr any-persons

lor
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partnershipor-corporation-which-acks foror-on-behalf-of such -«

mramrfrctnrer assenyler swvholesaleror-hstribitor-connection-
withrthresabe-of hrrar equipment
(c)

ship” means any person, partnership, corporation, association or

“Farm equipment dealer’” or "farm equipment dealer-
other form of business enterprise prinnrly engaged in the retail
sale orservive of farm equipment underw-dealership-agreement.

(d) “"Dedership-agreements means—w-contract-oi-agreenrents
eitherexpressed orimplied;wwhether -oraor-weitterns -between—a
fomr equipme nt mramuifacturerand - brm-equipment-dealer-tby-
wirich-the—farmrequoipment-deater-ts—granted-the vight-to-seHr
distribute or sendee the mamdacturer s frm- equipment regard~
+ew«ﬂ¥~heﬂhﬁ%he4&Hﬁ«ﬁﬁﬂpﬂxﬁﬁfmﬁ4e&&4auky§MHerhaée—
rsermvice markrdogoty pe-advertising vr—-sthercommereint
symbot-and-tr s eb there-Bs-reontimring-conmmereink relation—
ship-between-the—frm-equipment mrandretirer and-the-farnr
equipment dealer-

te)- - Continging eonnnereht—relationsin p- —rrea s - reln—
tionship-inwhichthe-farm-squipmoent-dealer has been_granted
+the right tesel-orservicefarm-squipmentamanulactined by the
4&Hﬁ«xﬁﬂﬁeuﬁﬂ—H&H&#mﬂaﬁy;&m;a—peﬂed—eL%hmw—oéqﬂeﬂ}

0

(d) "Dealership -agreement' ‘means ‘an oral or written
agreement of definite or indefinite duration between a
farm equipment manufacturer and a farm equipment dealer .
which provides for the rights and obligations of the
partieswith respect to the purchase or sale of farm equipment.

In addltlon, good cause shall exist whenever:

(a) The farm equipment dealer has,transferred an 1nterest in
the farm equipment dealership witl¥ the manufacturer's consent,
or there has been a withdrawal from the dealership of an
individual proprietor, partner, major shareholder, or the
manager of the dealership, or there has been a substantiél
reduction in interest of a partner or major stockholder without
the consent of the manufacturer.

(b) The farm'equipment dealer has filed a voluntary petitlon
in bankruptcy or has had an involuntary petition in bank uptcy
filed against it which has not been discharged within thirty
(30) days after the filing, or there has been a closeout or.
sale of a substantial part of the dealer's assets related:to
the farm equipment business, or there has been a commencement
or dissolution or liquidation of the dealer. i
] (c¢) .There has been a change, without the prior written' approval
of the manufacturer, in the location of the dealer's princ1pal
place of business under the dealership agreement.

conseettttee- ronthy/
Sec. 3.
any officer

No farm equipment manufacturer, directly or through
., agent or employee may terminate, cancel, fail to
renew or substantially change the competitive circumstances of a
dealership agreement without good cause. For the purposes of
this subscction, good cause means and includes the failure by a
farm cquipment dealer to substantially comply with essential
and reasonable requirements imposed upon the dealer by the
dealership agreement, provided such requirements are not dif-
terent from those requirements imposed on other similarly situ-
ated dealers either by their terms or in the manner of their

(d) The farm equipment dealer has defaulted under any“'hattel
mortgage or other security agreement between the dealerar
farm equipment manufacturer, or there has been a revocation or
discontinuance of any guarantee of the dealer's present
futufe obligations to the farm equipment manufacturer. &N

(e) The farm equipment dealer has failed to operate in the
normal course of business for seven (7) consecutive days or has
otherwise abandoned its business.

(f) The farm equipment dealer has pleaded guilty to or has
been convicted of a felony affecting the relationship between
the dealer and manufacturer.

(g) The dealer has engaged in conduct which is injurious or
tdetrimental to the dealer's customers or to the publicvwelfare.

prey

1

o

(-lr)/Except as otherwise provided in this section, a farm
equipment manufacturer shall provide a farm equipment dealer
at least ninety-days’ prior written notice of termination, cancel-
lation or nonrenewal of the dealership agreement. The notice

(Sec. 4;|
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shall state all reasons constituting good cause for termination,
cancellation or nonrenewal and shall provide that the dealer has
60 days in which to cure any claimed deficiency. If the defi-
ciency is rectified within 60 days the notice shall be void. The
notice and right to cure provisions under this section shall not
apply if the reason for termination, cancellation or nonrenewal is
for:«(1y €Conmnisstor of atetorry; refrectimr npon-the rehativiship
tHetween—thedeater ~wnnt mramrfacture r- 2y -msolveney -3 the
~reetrrete e ol assgrmrent Yo Hrebenetit-ot-creditors or-&4
Arorkraptey—of-the ~farm- egripment —deder—H- threreasomr—for
tonnhratiors cancettattor or romremew sk TRy TreTt-ofesinns
~hre-the-farn equipmrent nann ke torer - the —farnrequrprmer t
~leater-shalt be—entile d—to-wrHber totice—of=sireh- de frd b~
shatHinve-H-dayyfromthedwe ot detivery-of mottee hr wittchto

Temety-the-defauit- fronr the dateof ethvery of theotiee?

(c) Itisaviolation of this act for any farm equipment dealer to
transfer, assign or sell any interest in a farm equipment dealer-
ship agreement evidenced by a writing to another person, unless
the farm equipment dealer shall first notify any farm equipment
manufacturer: who is a party to such written dealership agree-
ment of such intentiorr by written notice, sent certified mail,
stating in the notice of intent: the prospective transferee’s name,
address, statement of financial qualification and business expe-
rience during the previous five years. The farm equipment
manufacturer shall, within 120 days after receipt of such notice,
either approve in writing to the farm equipment dealer such sale
to the proposed transferee or, by written notice, advise the farm
equipment dealer of the unacceptability of the proposed trans-

ree, stating material reasons relating to the character, financial

bility or business experience of the proposed transferee, taking
into consideration the interest to be acquired by the transferee.

o farm equipment manufacturer shall refuse to accept the
prospective transferee unless such refusal is based on reason-
able, material grounds relating to the character, financial ability
or business experience of the proposed transferce. If the farm
equipment manufacturer does not reply within the specified 120
days, approval shall be deemed to be granted. No transfer,

—

'any reason set forth in subsections (a) through (g) of section 3
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N
assignment or sale of a majority interest in a farm cquipment
dealership or dealership agreement shall be valid unless the
transferee agrees in writing to comply with all the requirements
of the dealership agreement then in effect.

Sec. 4=7(a) It is a violation of this act for a farm equipment ‘ 5. !
manufacturer to coerce, or attempt to coerce, any farm equip-

ment dealer to order or accept delivery of any farm equipment,
parts or accessories therefor, which the farm equipment dealer
has not voluntarily ordered.

(b} 1Itisa violation of this act for u fanm equipment manufac-
turer: (1) To condition, or attempt to condition, the sale of any
farm equipment or a requirement that the farm equipment dealer
also purchase other goods or services; except that nothing herein
shall prohibit a farm equipment manufacturer from requiring the
dealer to purchase all parts reasonably necessary to maintain the
quality of operation in the field of any farm equipment used in
such dealer’s trade area; (2) to coerce or attempt to coerce any
farm equipment dealer into a refusal to purchase the f‘arm\\l_
equipment manufactured by another farm equipment manufac-
turer; or (3) to discriminate in the prices charged for farm equip-
ment of like grade and quality sold by the farm equipment
manufacturer to similarly situated farm equipment dealers, ex-
cept that nothing herein shall prevent differentials which make
only due allowance for differences in the cost of manufacture,
sale or delivery resulting from the differing methods or quanti-
ties in which such farm equipment is sold or delivered, by the
farm equipment manufacturer.

Sec.~5.-/Any term of a dealership agreement, cither expressed 6.

or implied, which is inconsistent with the terms of this act shall
be void and unenforceable and shall not waive any rights which
are provided to any person by this act.
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equipmemt-manufactarer- Thefamm-equiprrentdede rvii vttt
be -operated-by an-independent farm-ceipmrent deater- who- s
netther affthated- witl;~domimated-or wumrottedby-the ~farm™
equipment-manufactures-Notwithstanding the preecding-provi—
sionsof this-sections

4a) - A-farm-equipment-mamtuetiner who-eurrertlv operates =+
retatt-farm-equipment-deatership- tr—thts strte ~with-congmy-
personnek ~employees: —-—subsidiar- -comparrys — comrris stomed-
#gZon - oF under a—contract-with-tm-pe rsonr fimror corporation—
FRAgHHa-store on-t-leearsagement-with-thredfa rm-epripmrer -
Wﬂﬂﬂ&u&uﬂﬁ+ﬂ&+ﬁ%ﬂ}ﬁm&Hreﬁmﬂﬁrxmﬁrhnﬁﬂtﬁrnnﬁ+fnb”h—
1368-

4b%—Aﬁﬁﬁﬂﬂﬁﬁkﬁﬂﬂn&ﬁw&chnerﬁraHHhﬁCTnmernrnnnmgt‘
pE-operate wn-cepHpment-deatershipr for— termr not to exceedt 18—
montr-alter the Jasdnlterminationor vanceHatior -1 farm-
equipmrent—dede rsbip-pursaat-to-tre- termme- o ths et

%e%—Aﬂ«ﬁﬁﬁpﬁﬂhﬂﬂﬁﬁnn&mhnrrTmnrpnﬂhﬁpxarhrﬁn?n“nﬁ‘
mshq;qnanagmnenL+u4gyyaéen—ebanﬂxﬁﬁﬁﬁﬂﬁﬂ-&mﬂtﬁ&ﬁp~
under-a-written-agreement with—an —independent-—etpripmrem-—
é&ﬂerﬂ%nndcrmmﬂranngnﬂnncﬂhThGTmﬂnﬁﬂﬁﬁﬂﬂ?ﬂﬂﬂﬁﬁﬂﬁﬂ‘
éaﬁeﬁ#mﬁﬁﬂﬂdcvrﬂﬁﬁﬁﬁtanb+nvmﬁnmﬁnﬁn—§mﬁTTQﬂﬂEﬁTﬁﬂ*
&mﬂcn&ﬁpﬂnd%nnr&nrﬁghkhrmnnﬁnrﬁﬁ+twwnnﬁhhx7nmmnnﬁ-
ment and -operativnof such-equipinent-deae rshiptpon-sotisfae—
Hon--ofveasonable terms and—conditions—

44L—Arkwnpequ&»n&n@wmau&&%uﬂﬁﬂﬂﬁy+ﬁw+ﬂﬂdﬂﬁﬁﬁﬂﬁrﬁ—
retail knr equipinent-dealersivip -4 n-mmtrade aren-forsneh-time—
peried as-such-manufuoturer—cannottind-an—independent farm—
uﬁépnkywAkﬁdepa+ﬂwakﬂﬁd«ﬁxﬁﬂk&ﬁﬂtﬁﬁ+4mwn1nndpnnnﬁ—
dealership torepresent sueh-mannhretirer.

Sec. 7. If any farm equipment manufacturer violates any
provision of this act, a farm equipment dealer may bring an
action against such manufacturer in any court of competent
jurisdiction for damages sustained by the dealer as a conse-
quence of the manufacturer’s violation, together with the actual
costs of the action, including reasonable attorney fees, and the
dealer also may be granted injunctive relief against unlawful
termination, cancellation, nonrenewal or substantial change of
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competitive circumstances. The remedics set forth in this section
shall not be deemed exclusive and shall be in addition to any
other remedies permitted by law. The attorney general is also
empowered to enforce compliance with this act by institution of
a civil suit for injunctive relief

Sec. 8. This act may be cited as the Kansas agricultural
equipment dealership act.

Sec. 9. This act shall take effect and be in force from and
after its publication in the statute book.





