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MINUTES OF THE _sSENATE __ COMMITTEE ON JUDICIARY

The meeting was called to order by Senator Robert Frey at
Chairperson

_10:00 _ am./xmxon February 10 1986in room _514-S  of the Capitol.

Bkbmembers sere present soserpt Senators Frey, Hoferer, Burke, Feleciano, Langworthy,

Parrish, Talkington, Winter and Yost.

Committee staff present:

Mary Sue Hack, Office of Revisor of Statutes
Mike Heim, Legislative Research Department
Jerry Donaldson, Legislative Research Department

Conferees appearing before the committee:

Matt Lynch, Kansas Judicial Council

Art Griggs, Department of Administration
Alan Alderson, Judicial Council Board Member
Jo Jenkins, Kansas Corporation Commission

Senator Frey opened the meeting with several drafting requests; one from
Senator Burke in regard to hazing, a request from the Kansas County and
District Attorneys Association in regard to criminal procedure, an amendment

and a repealer. Later in the meeting Senator Yost moved that the three
bills be introduced. Senator Burke seconded the motion, and the motion
carried.

Senate Bill 473 - Technical amendments to act for review and enforcement of

agency actions.

Senate Bill 478 -~ Technical amendments to Administrative Procedure Act.
Senate Bill 479 - Application of Administrative Procedure Act to all state
agencies.

Matt Lynch, Kansas Judicial Council, stated that Senate Bill 479 is new
law to expand the application of the administrative procedure act, and went
on to interpret the measure.

Art Griggs spoke to the objections and the recommendations of the Department
of Administration (See Attachment I). Senator Frey stated that there will
be another legislative session before Senate Bill 479 becomes effective,
July, 1987. FHe said various changesg, discrepancies and omissions would no
doubt be addressed at that time.

Alan Alderson, Judicial Council Poard Member, disagreed with the Department
of Administration and said his agency is firmly convinced this is the
correct approach.

Jo Jenkins pointed out some of the concerns of the Xansas Corporation Com-
mission but stated they would work with the committee in solving the
various objections and problems they feel they would have unless some

changes were made. Copy of testimony is attached (See Attachment IT).

Chairman Frey stated that the committee would continue the hearing on the
above bills at a later meeting, Wednesday, if possible.

The meeting adjourned.

Copy of the guest list is attached (See Attachment ITT).

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page
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STATE OF KANSAS

DEPARTMENT OF ADMINISTRATION
Office of the Secretary

JOHN CARLIN, Room 263-E
Governor State Capitol Building
ALDEN K. SHIELDS, Topeka, Kansas 66612-1572
Secretary of Administration MEMORANDUM (913) 296-3011

T0: Senate Judiciary Committee

FROM: Arthur H. Grig Chief Attorney

Department of inistration
DATE: February 10, 198§

SUBJECT: S.B. 479

Thank you for the opportunity to share some of my
thoughts on the Administrative Procedures Act and its
expansion by S.B. 479. While I have some specific
language changes, 1 wanted first to make some general
observations and suggestions.

Having served as a bill drafter for the Judiciary
Committees for several years, the topic of an APA for
Kansas 1s familiar. From this past background, I viewed
the writing of an APA as having two major parts. The
first component, the new procedural sections, has now
been drafted and passed by the 1984 Legislature. I
commend the Judicial Council committee for their work on
this part. The second part - amending the numerous
agency-specific statutes - represents a large under-
taking as well.

When the 1984 Legislature was considering the
Judicial Council committee's draft, I both observed and

experienced concerns on the part of state agencies. I
attribute this concern to the fact that it was not clear
to agencies what they were changing to. It was not

clear, because as introduced the Act did not 1include
amendments to agencies' existing procedural statutes.
Because it was not clear what agency functions and
activities would fall under the APA, this element of
uncertainty caused resistance to the passage of the APA.

s Jud, c.l'ar(j
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Senate Judiciary Committee
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I believe the amendments the 1984 Legislature made
largely cured this uncertainty; however, in this process
the scope of the APA was narrowed. As I perceive the
future course of the APA and its extension to more
agency functions, I believe care needs to be given in
how the Act 1s extended. The second part of an APA -
the amendments to existing agency statutes - is not
merely a clerical function. The task will involve
policy issues. I would encourage this Committee to not
leave this second task solely to be done after the
passage of S.B. 479.

I say this primarily for two reasons. As you have
S.B. 479 before you, I believe it has shortcomings in
two areas: 1) it will not result in wuniformity of
administrative procedures; and 2) there has been inade-
quate time for consideration of the state agency func-
tions to which it applies, 1leaving questions as to
whether the provisions in the KAPA fully address these
functions. Before giving examples of this, I want to
make clear my admiration for the Judicial Council
committee that worked on this bill. You gave them a
huge assignment and they have proceeded with diligence.
They already have heard from many groups and state
agencies and have expressed a <clear willingness to
consider ideas and suggestions from others in the future.

Uniformity

In general terms, uniformity for its own sake 1is
not necessarily required or desirable. However, with
regard to an APA, I do believe it is desirable to adopt
general rules for procedural matter and deviate from
these general rules only when the interests of citizens
or the circumstances surrounding the agency activity in
question Jjustify a deviation. S.B. 479 takes a dif-
ferent approach. Section 2(a) provides:

"This act governs procedures
for the formulation and issuance of
any order except to the extent that
gther statutes expressly provide
such procedures." (Emphasis added)

Thus, to the extent that current statutes for
specific state agencies' functions deviate from the
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KAPA, there will not be wuniformity as to who receives
notices and how, who has standing, time frames for
agency actions to be accomplished, the scope of permis-
sible discovery or use of subpoenas, etc.

There are many, many statutes that speak to
procedural matters before various state agencies for
various agency activities. These "mini-APA's" need to
be reviewed and their procedures conformed to the KAPA
except when there are valid policy reasons for a devia-
tion.

State Agency Functions

Section 3(b) of the bill permits a person "to whom
any order 1is directed" to request an adjudicative
proceeding. "Order" 1is defined as "state agency action
of particular applicability that determines legal
rights, duties, privileges, immunities or other legal
interest of one or more specific persons. Because of
the broad definition of order, a number of agency
functions arguably could now become subject to the
adjudicative proceeding requirement.

Attached 1is a memo relating to the Capitol Area
Plaza Authority. It is an example of ambiguities that
arise when the APA and existing statutes are not consid-
ered concurrently.

Because of the shortness of time since the intro-
duction of the bill and today's hearing, I do not have a
complete 1list of other examples. The following areas
may raise similar questions assuming that actions in
these areas are "orders."

1. Actions of the State Rules and Regulations
Board in considering temporary regulations and
agency adoption of permanent and temporary
regulations.

2. Determinations of the Director of General
Services relating to workers' compensation
claims under the state self-insurance program.

3. Decisions of the Secretary of Administration
relating to public wuse of Capitol Complex
buildings and grounds, e.g. whether a rally or
other meeting can be held on the Capitol steps.
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4. Actions of the State Health Care Benefits
Commission in administering the health bene-
fits program, such as setting out co-pay
requirements and deductibles for state employ-
ees' health insurance.

5. Actions by the Director of Architectural
services approving or disapproving sale,
within the State of Kansas, of particular
types of "tie-downs" for mobile homes.

6. Decisions by the State Awards Committee as to
an eligibility of a state employee for a cash
award for a suggestion or the size of such an
award.

7. Decisions by the Secretary as to whether the
state will agree to pay special assessments
against the state (see K.S.A. 12-3501 et seg.).

8. Decisions made by the Director of Accounts and
Reports in administering social security
contributions for local wunits of government,
e.g. whether interest penalties for delinquent
payments should be assessed.

9. Actions by the Director of &ccounts and
Reports to withhold payment to an auditor for
failure to meet municipal accounting standards.

10. Actions of the Advisory Committee on Deferred
Compensation approving or disapproving with-
drawal of funds by participants in the program.

Attached are some "balloon"™ amendments that address
several areas discussed above. My office will continue
to work with the Judicial Council Committee on this
subject.

I hope that you will seriously consider the amend-
ments to existing statutes concurrently with the consid-
eration of S.B. 479. This would, I believe, eliminate
numercus ambiguities and result in the Legislature,
rather than the Courts, making the attendant policy
decisions.

AHG:cm
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TO:

FROM:

DATE:

SUBJECT:

STATE OF KANSAS
DEPARTMENT OF ADMINISTRATION
JOHN CARLIN, Governor
ALDEN K. SHIELDS, Secretary of Administration

Room 263-E, Capitol Bullding
{913) 266-3011

MEMORANDUM

Arthur H. Griggs, Chief Attorney

- "';‘f 7
Faith D. Loretto, Administrative Assistant/’ﬁ/%%:
February 10, 1986

S.B. 479

This memo is in response to your request to review the
effect of various functions involving our department if
S.B. 479 is enacted.

The Capitol Area Plaza Authority (CAPA) is responsible
under K.S.A. 75-3620 for approving any zoning changes or
variances that would affect the Ystate zoning area.”
This area is roughly a square mile area surrounding the
State Capitol. CAPA does not meet frequently and has an
operating budget of only $500, but it does have author-
ity to make final decisions of a controversial nature.

K.S.A. 75-3620 provides that, when the governing body of
the City of Topeka or the Board of Zoning Appeals has
acted on a change in zoning, 1in height or set-back
restrictions, or on a variance or exception within the
state zoning area, the city clerk must notify the
secretary of CAPA. Within sixty days after receipt of
that notice, CAPA must approve or disapprove the zoning
change or variance. If the Authority disapproves the
change, the statute states that the change shall not
take effect; the statute does not provide any hearing or
appeal process. However, 1t does provide that if the
Authority takes no action to approve or disapprove the
proposed change within sixty days, the proposed change
takes effect automatically.

S.B. 479 would create some ambiguities about the extent
to which the provisions of K.S.A. 75-3620 would override
the administrative procedures act and about the manner
in which other provisions of the act would function.
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Subsection (b) of S.B. 479, section 3, states:

"Unless prohibited by 1law, a state
agency may issue an order subject to
the right of the person to whom the
order is directed to request an
appropriate adjudicative proceeding
within fifteen days after service of
the order."

This raises the question - to whom is a CAPA order
directed? Arguably, the person who actually requested
the zoning change is the "person to whom the order is

directed." Other persons, such as residents who oppose
construction of a parking lot within the zoning area,
clearly have an interest in CAPA's action. S.B. 479

does not appear to provide quidance as to whether such
persons would be permitted to request a proceeding
before CAPA.

Currently, if the Capitol Area Plaza Authority does not
take action to approve the proposed zoning change, the
change autcmatically takes effect. In that situation,
it is unclear whether the Board actually issued an order.

Because of the broad definition of "order" in S.B. 479,
whereby any "action of particular applicability that
determines the legal rights, duties, privileges, immuni-
ties or other legal interest of one or more specific
persons” is covered, there will be numerous Department
of Administration functions that should be reviewed.

FDL:cm
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of persons in the custody of the secretary of corrections;

(14)  decisions of the Kansas parole board relating to parole
or revocation of parole; ewnd

(15) decisions relating to the granting or denial of benefits
pursuant to the employment security qu‘.-;

Sec: 4. K.S5.A. 1985 Supp. 77-509 is hereby amended to read
as follows: 77-509. (a) A state agency may provide an adjudicative
proceeding at any time with respect to an order within the
agency's jurisdiction.

(h A state ageney shall provide an opportunity for an ad-

Jadicative proceeding with respect to an order upon the written

application of any person, unless:

(1) The state agency facks jurisdiction of the subject matter.

(2) resolution of the matter requires the state ageney to ever-
cise discretion within the scope of subsection &9 (¢7 of K.S.A.
1985 Supp. T7-508 and amendments thereto:

(3)  a statute vests the state ageney with discretion to condnet
or not to conduct un adjudicative proceeding bedfore by an
order 1o resolve the matter and, in the exereise of that disciction.
the state agences has determined not to conduct an adindicative
procecding;

(4 vesolution of the matter does not require the state agrenc
to issue wn order that determines the applicant’s Togad vighits,
dutics, privileges, immunities or other leval intercsts:

(5) the matter was not timely subontted to the state azency
ar

(6) the matter was not submitted meoa fornn substantiadly
complying with any applicable provision of Taw.

(¢} An adjudicative proceeding commences when the state
agency or a presiding officer:

(1) Notifies a party that a prehearing conference, hearing or
other stage of an adjudicative proceeding will be conducted. or

(2 begins to take action on a matter that appropriatehy may
be determined by an adjudicative proceeding, unless this action
iN:

(A Aninvestigation for the purpose of determimnyg whetler

an adpdicative proceeding should he conducted: or

(16) decisions relating to the state
health care benefits program and deferred
compensation program;

(17) matters pertaining to the
administration of the state workmen's
compensation self-insurance fund other than
workmen compensation proceedings before the
director of workers compensation or the
director's appointees;

(18) adoption of temporary or permanent
rules and regulations pursuant to the rules
and requlations filing act and decisions of
the state rules and regulations board; and

{19) decisions of the secretary of
administration with respect to public use of
state-owned buildings and grounds under the

management and control of the secretary.



75-8207. Same; request for hearing:
issues: notice of determination and findings
to debtor, appeal. () H the director TECCIy s
atimelv written request for a heanng undey
K.S A 756206 .nd amendiments thereto,
the director shall request the secaretany of
administration to appomt o heaning officer
wha <hall hold . }a:xumx_ o determine
whether the debt chom s valid Subjedt to
the provisions ol subsection b the desig-
nated heanmg othicer <hodl determnne and
prepare findues adter oo as o
whether the claimed san, asserted as e
and owing (s correct, and o not, shall order
an adjustment to the debt Cuim whieh shiadl
be torwarded to the director and to the
ageney to which the debtis owed. No N SHe
may bhe considered at the Bewrinar which has
been previously hticated and collaterad
attack onany judynuent shall he permitted at
the hearing, The hearing officer shall notify
the debtor l)}' matl of the tnonnt deter-
mined as due, if any, and that setoff Pro-

cedures have been ordered to procecd i
accordance with this act. 1f (e setofl s (o be
made against carnings of the debior (..
notice also shall includ. stdennent thiat the
setofl oy he Postponcd o aecordunce wit),
K.S. A 756208 and wnendments thereto,

(b)) In cases where there s Gy one
known present or funy pavment doe from
the state to the alleged debitor the ey
(Iﬂ}{'(‘l ay “mit the htxum‘,: Isste Lo e
termination of whether the el ow e the
state 1s atb least equal o the anoant oo the
payment owed to the debtor byl state

() Pending finad deternnnaging, e
findings of the desiynated Bewring oftice uf
th{' \.l}ltll()‘ ol the (}(‘l)t aaserted by the NENE
agenoy, no action shal be e v forthics
ance of collcction t!mmgh the sotol RIXETR
dure allowed under this oy

(dr Appealsto the courts tion decivon
ol by oflice; ander this section shall
be in wwcordance with the Provisions of the
act for judicial review and civyl ciforccment

of alenoy actions,
History: 1. 1981, b 542 N O
cho3T60% 1L 1984, ohl 558, 8 S0 July 1

Deet.of .
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In any such appeal, except as
provided in subsection (e), the
department of administration
and the secretary of administra-
tion shall not be named parties
to the proceedings.

(e) Parties to an appeal from
a decision of a hearing officer
under this section shall be:
(1) the debtor; (2) the state
agency which requested assistance
in collecting the debt or which
certified the debt; and (3) any
party the district court permits
to intervene in the district
Court action. Applications for
a stay or other temporary reme-
dies shall be to the state agency
described in part (2) of this
subsection.



Senate Bills 478 and 4793

TESTIMONY OF STATE CORPORATION COMMiSSION
BEFORE THE SENATE JUDICIARY COMMITTEE

February 10, 1986

Mr. Chairman, members of the Senate Judiciary Committee. I am Jo
Jenkins, a Hearing Examiner of the State Corporation Commission. I am
here today to offer testimony to the committee with respect to Senate
Bills 478 and 478. I am offering the testimony with respect to both
bills simuitaneously because both bills amend the Kansas Administrative
Procedures Act (KAPA). The amendments in Senate Bill 478, if passed,
would become effe;tive upon publication in the statue book. The
amendments in Senate Bill 479, if passed, would become effective July 1,
1987.

At this time. the State Corporation Commission is not subject to
the provisions of KAPA. Therefore, the amendments in SB 478 would not
affect the commission at this time. The amendments in Senate Bill 479
could, unless certain agencies or agency actions are excepted, make the
KAPA applicable to all agencies, including the commission. The
commission understands there will be a trailer bill which will be filed
in the next session which in accordance with the provisions of section 2
of Senate Bill 479, may make certain agencies or agency procedures not
subject to KAPA. However, as the commission is uncertain at this time
as to what those provisions will be, the commission wishes to point out
some concerns it has with some of the proposed amendments in Senate Bills
478 and 479. In addition, the commission wants the committee to be aware
that it is not opposed to all provisions of the bills, but does have

concerns with certain provisions.

s. Jua//c,/qrg 2/ 0/%



Section 2 of Senate Bill 478 amends K.S.A. 1885 Supp.
77-511(a) (1) which requires that except where a statute provides other
time limits, a state agency must examine an application and within 30
days after receipt notify the applicant of any apparent errors or
omissions and provide other information to the applicant. Last summer,
the commission expressed concern about the effect of missing errors or
omissions within the intial 30 days. Section 2 amends the statute to
provide that failure to detect all errors and omissions would not
preclude the state agency from raising them at a later stage of the
proceeding.

The commission fully supports this amendment; however, Senate
Bill 479 also makes other amendments to K.S.A. 77-511 but neglects in
include the amended language proposed in Senate Bill 478 with respect to
subsection (a)>{(1). The commission suggests that Section 5 of Senate Bill
479 be amended to include the language proposed in Section 2 of Senate
Bill 478 so that the amendment would continue to apply after July 1,
1887.

Section 4 of Senate Bill 478 makes amendments to K.S.A. 1985
Suopp. 77-515 which provides that no person needs to be represented by
counsel in appearing before an agency. The commission currently has
rules requiring a commission be represented by counsel in appearing
before the commission. Due to the complexity of a number of the matters
handled by the commission, the commission feels that corporations should
be represented by counsel.

Section 7 of Senate Bill 478 amends K.S.A. 1985 Supp. 77-525
which contains the ex parte communications rule. The current provision
prohibits communications between a presiding officer and a party,
participant or a person with a direct or indirect interest in the outcome
of an adjudicative proceeding. During hearings last summer, the

commission opposed application of this provision to the commission.



At the present time, the commission has one staff which
investigates, advises the commission and sometimes testifies as experts
bpefore the commission in hearings. The rule as currently written would
prohibit the presiding officers from communicating with staff who had
testified in a hearing without giving notice and an opportunity for all
parties to participate in the communication.

The proposed amendment provides that presiding officers may have
aid from staff assistants if the assistants do not receive communications
which would be ex parte if received by the presiding officers or do not
furnish, augment, diminish or modify the evidence in the record. The
term “staff assistant' is not defined.

The commission interprets the new language to still prohibit
presiding officers from communicating with staff witnesses (who would be
participants) without notice and an opportunity for all parties to
participate in the communication. The commission opposes such a rule
bpecause it would make 1t very difficult for the commission to operate as
‘currently structured. Time constraints on the commission would make it
impractical if not impossible to give notice in all situations. If the
commission is required to comply with the KAPA’s ex parte rule, either as
currently drafted or as proposed to be amended, the commission would need
some substantial restructuring which would have a great fiscal impact.

At this time, the commission does not have sufficient duplication
of staff so that some personnel could advise the commission while not
participating as witnesses in hearings. For example, the commission has
only one employee who offers testimony and advises the commission with
respect to rate of return, an important issue in all public utility
cases.

The commission has not had the opportunity to measure the entire
fiscal impact of hiring additional staff which would be used to advise

the commission. At the current time, the utilities division has



suggested that, at a minimum, 6 additional positions would be regquired.
Additional legal staff and possibly additional support staff would also
be necessary. Finally, an increase in administrative expenses would also
be required for space and supplies. lMore detailed fiscal information can
be obtained from a fiscal note which will be filed with the Division of
Budget and the Legislative Research Department in the very near future.

With respect to Senate Bill 479, the commission has no specific
objections at this time. The commission has in the past taken the
position that it should not be subject to the KAPA. Although Senate
Biil 479 intends to make all agencies subject to KAPA, it is the
commission’s understanding that Section 2 of Senate Bill provides that as
of July 1, 1987, if an agency has procedures governing the formulation
and issuance of an order, then KAPA would not apply. If, on the other
hand, an agency does not have procedures governing the formulation and
issuance of an order, the KAPA applies. The commission has alsQ been
informed that a trailer bill will be filed next year which will make
amendments to various agency statutes. Of course, the commission does
not know the nature and extent of those amendments at this time.
Therefore., the commission wishes to point out further concerns the
commission still has with KAPA at this time.

As discussed above, the commission is concerned with the ex parte
provisions. It is also concerned with the requirement that orders be
issued within 30 days following the hearing or 30 days after findings are
requested, with some exceptions. The commission is further concerned
with the conflict between time limitations set forth in KAPA which
conflict with statutory time limits currently in existence under
commission-related statutes. The commission understands that these
issues may'very well be the subject of the trailer bill to be introduced
in the next session. However, the commission wants the committee to be

aware of its concerns and hopes that the commission’s input will be
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scwght in further work on KAPA.
Thank you for the committee’s attention to the commission’s
testimony. The commission would be glad to answer any guestions and

provide other information upon reguest.





