Approved __February 26, 1986
Date
MINUTES OF THE _SENATE COMMITTEE ON JUDICIARY
The meeting was called to order by Senator Robert Frey at
Chairperson
_10:00 am/xm. on February 13 1986 in room _514=5  of the Capitol.
Adkmembers wexapresent exceptx:  Senators Frey, Hoferer, Burke, Feleciano, Gaines,

Langworthy, Steineger, Talkington, Winter and Yost.

Committee staff present: Mike Heim, Legislative Research Department

Jerry Donaldson, Legislative Research Department

Conferees appearing before the committee:

Elwaine Pomeroy, Kansas Parole Board

Jim Clark, Kansas County and District Attorneys Association
Matt Lynch, Kansas Judicial Council

Arno Windscheffel, Supreme Court Judicial Administrator

The chairman presented a request for a committee bill concerning
scalping. Following committee discussion, Senator Talkington moved
to introduce the bill. Senator Burke seconded the motion, and the
motion carried.

Senate Bill 475 - Restitution in criminal cases.

Elwaine Pomeroy, Kansas Parole Board, appeared in support of the
bill. He explained the board had a problem with wording concerning
restitution as part of choices court would have if the court would
choose to put defendant on probation or suspend the sentence, and
they support that. A copy of his handout is attached (See Attach-
ment I). Chairman Pomeroy referred to Senate Bill 439 that deals
with restitution. He explained it is a problem for them when the
amount of restitution is not specified in regard to restitution.

He said it would be helpful at the time of sentencing if the facts
are fresh to everyone whether or not to order restitution. He then
referred to Senate Bill 622 and explained that bill also relates

to restitution, when restitution is ordered, and that person is

not available.

Jim Clark, Kansas County and District Attorneys Association,
testified his association is in support of the bill. They think
this bill would be very helpful.

Senate Bill 477 - Repealing statutes concerning attorney's refusal
to account for client's money.

Matt Lynch explained this bill was recommended by the Kansas Judicial

Council, and the statute is no longer needed (See Attachment ITI).

Arno Windscheffel, Supreme Court Judicial Administrator, explained
the reason for asking for the repeal. He said this statute was
enacted when there was no process for disciplining lawyers, and
this has long outlived its purpose. The disciplinary rule makes
this statute useless.

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 O{: [



CONTINUATION SHEET

MINUTES OF THE _SENATE COMMITTEE ON JUDICIARY

room _214-S Statehouse, at 10:00 4 mimax. on February 13 1986,

Senate Bill 477 continued

Following the testimony, Senator Gaines moved to report the bill
favorably. Senator Winter seconded the motion, and the motion
carried.

Senate Bill 439 - Adult Authority/Parole Board name change;
technical amendments.

The chairman reviewed the bill. Following committee discussion,
Senator Gaines made a conceptual motion to amend the bill to pro-
vide for majority rule of the parole board. Senator Winter
seconded the motion, and the motion carried.

Senate Bill 475 - Restitution in criminal cases.

The chairman explained the bill allows the judge the opportunity
to make determination whether or not inmate could make restitution.
FPollowing committee discussion, Senator Feleciano moved to amend

" the bill conceptually to provide when not assessing restitution, to
give a compelling reason not to order restitution. Senator Gaines
seconded the motion. Following a discussion of Senate Bill 622
which also deals with this issue, Senator Feleciano withdrew his
motion. Senator Feleciano then moved to report the bill favorably.
Senator Gaines seconded the motion, and the motion carried.

Senate Bill 178 — Crimes relating to obscenity and child pornography.

Following committee discussion, Senator Talkington moved to make the
necessary technical amendments and to update the bill for this year.
Senator Feleciano seconded the motion, and the motion carried.
Following further discussion, Senator Gaines moved to amend the

bill by reinstating subsection 4, and state the condition that the
projectionist does not have knowledge that it was an obscene motion
picture or has financial intent. Senator Steineger seconded the
motion, and the motion carried. Senator Feleciano moved to report
the bill favorably as amended. Senator Yost seconded the motion.
Following committee discussion, the motion carried.

The meeting adjourned.

Copy of the guest list is attached (See Attachment IIT).
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State of Kansas

Office of Judicial Administration

Kansas Judicial Center
301 Waest 10th
Topeka, Kansas 66612 {913) 296-2256

Bugust 23, 1885

Representative Robert J. Van Crum

Chairman, Special Committee on Ways & Means
9004 W. 104th

Overland Park, KS 66212

Dear Hepresentatlive Van Crum:
Re: Proposal No. 29 - Parole Practices and Procedures

Several conferees before the committee Rugust 20 referred
to the Kansas Adult Authority's ordering of restltutlion as a
condition of parole. One conferee mentioned a need to set up
procedures for collectlion of restitution in cases without a
standing court order, suggesting the Victims Reparations Board
as a possible collecting and disbursing agent.

If the committee is going to consider changes 1in statutory
language concerning restitution, I would like to have the op-
portunity to offer testimony. Under Supreme Court Adminis-

trative Order No. 41 (attached) and with a new emphasis on

restitution to victims, I believe increasingly the K.A.A. will
find that there is a court order for restitution for incarcer-
ated persons becoming eligible for parole. If there 1s such a
court order, the restitution can be collected through the clerk
of the court. However, where the K.A.A. orders restitution
absent a court order, 1t would probably be inappropriate for
the clerk to function as collection and disbursing agent for an
executive branch agency.

Sincerel
Mdrjbr e J Van Buren

Executive Asslstant to
the Judicial Administrator

MJIVRB:dkh
Enc.

cc: Russell Mills //
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IN THE SUPREME COURT OF THE STATE OF KANSAS . .

Administrative Order No. 41 ‘“v\, rce

Re: Reparation and Restitufion pursuant to K.S.A.
1983 Supp. 21-4610(4) (a) or 38-1663(a) or (b)
1. In cases in which reparation or restitution is ordered

pursuant to the requirements of K.S.A. 1983 Supp. 21-4610 or 38-1663,
the total amount of reparation or restitution, the manner of payment
if designated by the court, the names and addresses of the persons to
whom restitution is to be made, and the amount to be paid each shall
be journalized.

2. Imposition of restitution and determination of the amounts,
recipients and manner of payment shall be a judicial function which
shall not be assigned or delegated to the court services staff of the
district court.

‘3. If, at the time reparation or restitution 1s ordered, the
sentencing judge completes and files with the clerk of the district
court a copy of the attached restitution order form (CJA-52) for each
person being ordered to make reparation or restitution, the require-
ments of paragraph one of this order are satisfied.

4, It shall be the duty of the clerk of the district court to
receive, disburse, account for and keep running balances of repara-
tion and restitution payments coming into the court. The court
services staff of the district court shall have access to the court's
reparation and restitution payment records for the purpose of monitor-

ing timely payment.

5. Unless otherwise required by law and except as otherwise
directed by the court, moneys received from persons ordered to make
reparaticon or restitution through the district court shall be credited
to the following, in the order indicated, as applicable:

a. Docket fee, costs and fines.

b. Reparation or restitution.

c. Reimbursement ordered pursuant to K.S.A. 1983
Supp. 21-4610(4) (b) for expenditures by the
State Board of Indigents' Defense Services.

6. Court services staffs of the district courts shall monitor
timely payment of reparation or restitution ordered. The Judicial
Administrator shall develop a set of procedures for monitoring timely
payment of reparation and restitution and recommend the procedures to
the judges of the district courts and assist in the implementatiocn of
the procedures upon request of the district courts.

BY ORDER OF THE COURT this 6th day of March 1984.

J g S
4//’/@/ £ 4(// S iy
ALTRED G. SCHROEDER

Attachment
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(CAPTION)

RESTITUTION ORDER

On this day of 18 , IT IS ORDERED

that the above-named ({defendant) (respondent) pay restitution
in the total amount of § through the COffice of the
Clerk of the District Court to the persons and in the amounts

and manner stated below:

Name Address Amount

Restitution shall be paid in the following manner:

{(Judge)

i FOR CLERK'S USE ONLY

t

O0JA-52 (1-B4)ex ;
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7-119. Refusal to account for money;
penalty. An attorney who receives the
money or property of his or her client in the
course of protessional business, and refuses
to pay or deliver it immediately after de-
mand, is guilty of a misdemeanor.

History: - G.S. 1868, ch. 11, § 17; Oct. 31;
R.S. 1923, § 7-119.

21.3701. Theft. Theft is any of the fol-
lowing acts done with intent to deprive the
owner permanently of the possession, use
or benefit of the owner’s property:

(a) Obtaining or exerting unauthorized
control over property; or

(b) Obtaining by deception control over
property; or

(c) Obtaining by threat control over
property; or

(d) Obtaining control over stolen prop-
erty knowing the property to have been
stolen by another.

Theft of property of the value of $150 or
more is a class E felony. Theft of property of
the value of less than $150 is a class A
misdemeanor, except that theft of property
of the value of less than $150 is a class E
felony if committed by a person who has,
within five years immediately preceding
commission of the crime, been convicted of
theft two or more times.

Nothing herein shall prohibit the removal
in a lawful manner, by towing or otherwise,
of personal property unlawfully placed or
left upon real property.

Conviction of a violation of a municipal
ordinance prohibiting acts which constitute
theft as defined by this section shall be
considered a conviction of theft for the pur-

pose of determining the number of prior
convictions and the classification of the
crime under this section.

History: L. 1969, ch. 180, § 21-3701; L.
1972, ch. 116, § 1; L. 1978, ch. 120, § 29; L.
1984, ch. 119, § 2; May 17.

7-1208. Effect of claim of lien. Where
the attorney claims to be entitled to a lien
upon the money or property, he or she is not

liable to the penalties of K.S.A. 7-119, until
the person demanding the money proffers
sufficient security %or payment of the
amount of the attorney’s claim when it is
legally ascertained.

History: G.S. 1868, ch. 11, § 18; Oct. 31;
R.S. 1923, § 7-120.

21-3705. Unlawful deprivation of
property. Unlawful deprivation of property
is obtaining or exerting unauthorized con-
trol over property, with intent to deprive the
owner of the temporary use thereof, without
the owner’s consent but not with the intent
of depriving the owner permanently of the
possession, use or benefit of his property.

Unlawful deprivation of property is a
class A misdemeanor.

Nothing herein shall prohibit the removal
in a lawful manner, by towing or otherwise,
of personal property unlawfully placed or
left upon real property.

History: L. 1969, ch. 180, § 21-3705; L.
1972, ch. 116, § 2; July 1.

S. Judie
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