Approved March 20, 1986
Date

MINUTES OF THE SENATE  COMMITTEE ON JUDICIARY

The meeting was called to order by Senator Robert Frey at
Chairperson !

10:00 am./35%% on March 18 19.86in room 514~S _ of the Capitol.
AN members wie presentxexgept: Senators Frey, Hoferer, Burke, Gaines, Langworthy,

Parrish, Steineger, Winter and Yost.

Committee staff present:

Mary Hack, Revisor of Statutes
Mike Heim, Legislative Regearch Department
Jerry Donaldson, Legislative Research Department

Conferees appearing before the committee:

Charles Henson, Kansas Bankers Association

John McCabe, Legal Counsel and Legislative Director for the National
Conference of Commissioners of Uniform State Laws

Bill Sneed, Kansas Association of Defense Counsel

Ted Fay, Department of Insurance

Walt Scott, Associlated Credit Bureaus of Kansas

Ron Smith, Kansas Bar Association

House Bill 2657 - Revision of investment securities article of U.C.C.
Re Proposal No. 39.

Charles Henson, Kansas Bankers Association, appeared to express the
association's views of the bill. A copy of his testimony is attached
(See Attachment I). FHe stated the revision of Article 8 proposed by the
National Conference and the conforming amendments to other articles of
the Code, which are contained in this bill are, in the words of the
reporter, intended to provide rules to regulate the rights, duties and
obligations of the issuers of, and persons dealing with, uncertificated

securities. r. Hansen stated he has contacted counsels for bankers
associations who have had the revised Article 8, and he was advised it
works very well. He said more and more companies are going to the uncerti-

ficated instrument.

John McCabe, Legal Counsel and Legislative Director for the National
Conference of Commissioners of Uniform State Laws, discussed how you
transfer property so there is adequate evidence of the transfer to provide
security that involves that transfer. le said under this bill we are
talking about stocks and bonds; it is intangible property. Ve used to
depend upon a paper called a certificate, and you could endorse the cer-
tificate as a transfer. 1If there is a restriction the buyer has to take
the responsibility to make the transfer so it is officially valid. 1In
today's market place, most stockholders do not see their own certificates.
In today's market, it functions as if the certificate were not there at

all. The Article 8 amendments provide a method of transfer. A broker's
statement is a piece of paper printed out by a computer. Considerable
committee discussion was held with Mr. McCabe. A copy of a summary of

Article 8 amendments to the Uniform Commercial Code is attached (See
Attachment ITI).

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of _2___




CONTINUATION SHEET

MINUTES OF THE _SENATE COMMITTEE ON JUDICIARY ’

room 5145  Statehouse, at _10:00 3 m /FHX on March 18 1986

House Bill 2662 - Post-judgment interegt rates. Re Proposal MNo. 47.

Bill Sneed, Kansas Association of Defense Counsel, stated the defense
counsel is basically in support of the bill. They prefer to remain at the
flexible rate as opposed to any additional percentages being tacked on to
it. It is the position of the KADC that any judgment rendered by a court

of this state should bear interest on and after the day on which the
judgment is rendered at an appropriate rate consistent with current economic
conditions. A copy of his testimony is attached (See Attachment TIII).

Ted Fay, Department of Insurance, testified the House added on three percent
above treasury bill rate to make it more current at the present time. The
one year treasury rate reflects what is happening in the money market.

The short term rate tends to be higher than what other rates are doing. He
suggested going to a more stable rate. He recommended to tie it to two
percent above discount rate. Mr. Fay explained his two handouts; one is a
chart from the Banking, Finance and Insurance Journal, and the balloon copy
indicates his recommendation to amend the bill (See Attachments IV).

Walt Scott, Agsociated Credit Bureaus of Kansas, testified concerning
limited action of the court and ask the committee to exclude limitation
actions as it appears in Chapt. 61. Committee discussion was held with
Mr. Scott.

Ron Smith, Kansas Bar Association, testified the bar support the bill and
believe that this bill is desirable legislation that addresses a number
of problems. A copy of his testimony is attached (See Attachment V).

The chairman announced, since time for adjournment was near, hearing on
House Bill 2906 would be rescheduled.

More committee discussion was held with Mr. McCabe concerning House Bill
2657.

The meeting adjourned.

Copy of the guest list is attached (See Attachment VI),
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O. B. EIDSON

Hon. Robert Frey, Chairman
Senate Judiciary Committee
State Capitol Building
Topeka, Kansas 66612

Re: H.B. 2657
Dear Mr. Chairman and Members of the Committee:

The Kansas Bankers Association appreciates the opportunity
to express its views regarding H.B. 2657, which would amend
provisions of the Kansas Uniform Commercial Code and Corporation
Code.

As Article 3 of the Uniform Commercial Code provides the
legal framework for transactions in commercial paper other than
securities, Article 8 of the Code provides the legal framework
governing transactions in securities. Article 8 establishes and
defines the legal relationships between the issuer and holder of
a security; it is the negotiable instruments law governing
transactions in securities. Article 9 of the Code governs the
creation and perfection of security interests in securities.
Under the current Article 9 a security interest in a security is
normally created by physical delivery of the security, duly
endorsed, to the secured party, all pursuant to an agreement
between the parties. The current rules of Articles 8 and 9 have
worked very well for many years, and have provided certainty and
predictability to the legal relationships between persons dealing
with such written instruments.

The basic problem which now exists, and which the National
Conference of Commissioners of Uniform State Laws recognized and
dealt with in its 1977 proposed revision of Article 8, is that
the current Articles 8 and 9 of the Kansas Uniform Commercial
Code are couched solely in terms of "certificated" securities,
written documents or instruments, while some issuers of
securities are issuing them in "uncertificated" form. An
"uncertificated" security is one which is not represented by an
instrument, a writing, but, like an account, exists only as a
notation on the issuer's books or an electronic impulse in a
computer. The essential difference between a certificated and an
uncertificated security, from which the principal difficulties
with present law arise, is that the certificated security is
represented by a written instrument, which is treated as the |



SUMMARY

The Article 8 Amendments

to the Uniform Commercial Code
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ARTICLE 8 AMENDMENTS TO THE

UNIFORM COMMERCIAL CODE

Article 8 of the Uniform Commercial Code is entitled
"Investment Securities." A "security" is broadly defined as an
instrument which

(i) is issued in bearer or registered form;
and
(ii) is of a type commonly dealt in upon

securities exchanges or markets or
commonly recognized in any area in
which it is issued or dealt in as
a medium for investment; and

(iii) is either one of a class or series or
by its terms is divisible into a class
or series of instruments; and

(iv) evidences a share, participation or
other interest in property or in an
enterprise or evidences an obligation
of the issuer.

The commonest examples are stocks and bonds. They have a market
and are bought and sold, as are "goods" under Article 2 of the UCC,
and negotiable instruments under Article 3. The UCC sought to
cover all the major kinds of markets in its conception of "commer-
cial transactions." Thus, Article 8 provided a fundamental law
for the buying and selling of securities.

Note, however, one aspect of this basic definition. It
states that a security is an "instrument." It implies a piece of
paper with appropriate writing to identify the obligations the
security manifests. Therein lies the kernel for the present re-
vision - paper. The new Article 8 contemplates the elimination of
the paper. The term instrument will no longer imply the existence
of specific pieces of paper which act as evidence of obligations
between people.



There are a number of reasons for this anti-paper revolution.
In the late 1960s, the brokers and the exchanges became overburdened
with paper. The sheer load hampered the markets. Also, automation
has progressed far enough to make the revolution feasible. It is
easier and faster to record transfers in the computer. It is effi-~
cient and more economical. Thus, the nature of transactions in
securities is fundamentally changing. ‘

Under the revised Article 8, an immediate distinction is
made between types of securities. There are "certificated" secur-
ities and "uncertificated" securities. The "certificated" security
is the one we have long known, represented on and by a piece of
paper, an instrument. That piece of paper has been and remains
the means of transfer and the evidence of the obligation - when it
exists. But it no longer always exists.

The "uncertificated" security is not evidenced by any piece
of paper at all. It exists on its issuer's records. Its key char-
acteristics are found in the definition. It "is not represented
by an instrument and the transfer of which is registered upon books
maintained for the purpose by or on behalf of the issuer;...."
Without the instrument, the mechanics of a transfer change. Also
changed are the manners in which obligations are manifested.

Where there is a certificate, it physically participates in
any transfer of the obligations it contains. A security passes
upon proper endorsement and physical delivery of the instrument.
The instrument takes part in pledges made by owners of the security
to secure their own debts. It is also the foundation of the war-
ranties each of the parties gives in a transaction involving a
security. The paper is fundamental, and, when it is eliminated,
some changes commensurate with its elimination must take place.

When a transfer, or registration of a pledge, occurs in the
case of an "uncertificated" security, it does so only on the books
of the issuer. This means that an "instruction” must be given to
the issuer by the appropriate person. The "instruction" normally
will be in writing, .and obligates the issuer to make the necessary
entry on the books. The evidence of completion is a statement back

from the issuer within two business days after the registration
occurs. It goes to transferor, transferee, and any pledgee.

These two items are the only pieces of paper involved in
the transfer, and are designed to be much simpler than the "certifi-
cated" security. The last of the two, the "Initial Transaction
Statement," is the most important. It provides notice of terms,
restrictions, and adverse claims to the addressee, and runs against
the issuer if it does not. This is a similar function to the written



instrument which constitutes a "certificated" security. The rights
of purchasers which depend on this information are affected al-
most exactly as a purchaser's rights are affected by a "certifi~-
cated" security.

There are differences, however. A purchaser of an "uncertifi-
cated" security, in general, can rise no higher than his transferor
in terms of his rights. He takes as if he had his transferor's
knowledge, even if he doesn't. A "certificated" security does not
hold a purchaser to the knowledge of his transferor, but bases his
rights on his own knowledge. That is a distinct difference between
the two forms of security.

Further, an Initial Transfer Statement warrants only that the
acknowledged owner is so at the time of its issuance. It does not
do so for any following time period. In contrast, a purchaser may
normally assume that the holder of a "certificated" security is the
owner and entitled to transfer it. In these respects, the Initial
Transfer Statement does not offer the assurances of a "certificated"
security.

It is perhaps anomalous to think of security interests in
a security, which itself may represent a debt of the issuer. People
who own securities, which are valuable property, may pledge them for
their debts. They create a security interest in the creditor by
so doing.

A "certificated" security is merely delivered to the pledgee
with a proper endorsement. That creates the security interest.
Where "uncertificated" securities are concerned, the security in-
terest must be registered. The procedure for doing this is iden-
tical to the procedure for a transfer. An instruction is sent to,
and a confirmatory statement returned from, the issuer of the
security. Once registered, the owner continues all powers with
respect to the security except tho nower of transfer. That belongs
to the registered pledgee.

The "uncertificated" security offers a bit more protection to
the pledgee than a "certificated" security does. If a pledge of
a "certificated" security is not registered, additional securities
and dividends will be distributed to the owner, not the pledgee.
The procedure relating to "uncertificated" securities precludes the
problem. It is also to be noted that perfection of the security
interest is by possession of the instrument for a "certificated"
security, and by the mere procedure of creating the interest for
"uncertificated" securities. Perfection is the means of determin-
ing the priority between competing security interests.



Warranties also differ between "certificated" and "uncertifi-
cated" securities. The face of the instrument provides a basis of
warranties for "certificated" securities. The presentor to an
issuer for registration,/the transferor to a purchaser, all warrant
aspects of the transaction because of the instrument and its enforce~
ments and signature guarantees. For "uncertificated” securities,
the only warranty can be on the part of the originator of an in-
struction to the issuer. That person warrants that the registra-
tion is proper to the issuer, and that the transfer has no defects
to a purchaser for value.

Signature guarantees, an essential part of the transfer process
for widely-held securities, also cannot be the same for "certificated"
and "uncertificated" securities. The guarantor of a "certificated"
security warrants that the endorser is an appropriate person acting
for the owner. This is evident to the guarantor from the instru-
ment. Without the instrument, the guarantees are limited to the
genuineness of the signature, and that the endorser purports to act
for the owner or pledgee. There are special, broader guarantees
of an "uncertificated" security which cannot be demanded by an
issuer, but which can be made to further secure a transaction.

The difference between a "certificated" security and the items
of paper relating to registration of an "uncertificated” security
cause a difference in the treatment of a bona fide purchaser for
value, also. Essentially, a bona fide purchaser for value is held
for only those things on the instrument with respect to a "certifi-
cated" security. The bona fide purchaser for value of an "uncer-
tificated" security essentially takes free of what does not appear
on the initial transaction statement. Practically, this may expose
him to greater liability, but also forces him to seek a clean trans-
action statement before accepting liability.

Third party claims also provide a difference. For "certifi-
cated" securities, notice in writing to the issuer suffices. For
"uncertificated"” securities, the claim must be in the legal process
before the issuer has notice. Judicial liens are also treated
differently. Seizure of the security works for "certificated"
securities, but not at all for the "uncertificated" breed. It is
necessary to serve process on the issuer.

These are some of the differences which result from the addi-
tion of the "uncertificated" security to the security markets.
There has been no need to change the basic pattern of Article 8,
which has served its purpose well. The amendments seek to incorpor-
ate the "uncertificated" security with the least disturbance possible.



POST JUDGMENT INTEREST

Issue:

. Whether to adopt a post judgment interest rate equivalent to the
Treasury Bill Rate. .

KADC Position:

The Ransas Association of Defense Counsel supports legislation
that establishes an interest rate on post -judgment awards which
would correlate with the United States Treasury Bill Rate.

Rationale:

Previously, Kansas statutes provided a fixed rate of interest on
judgments and decrees. This was unfair and impractical since
judgment awards were unable to adjust for interest rate movements
in the economy. Therefore, the .amount represented by the
judgment would not reflect the true value owed for the period
during which the debt remained unpaid.

The KADC believes that a more favorable approach would be a
statute that provides for a flexible "post judgment interest rate
that would vary according to some external standard, such as the
Treasury Bill Rate. The T-Bill Rate is a variable standard which
would provide a valuable means for adjusting interest rates on
post judgment awards to keep pace with the changing conditions of
the economy. Each month a rate equal to the coupon issue yield
would be determined to be the equivalent of the average accepted
auction price for the last auction held during the proceeding
calendar month of a fifty-two week period. The Secretary of
State would then publish this rate each month. This would allow

a variable interest rate to move with the economy. A rate which’

is too high penalizes the defendant; too low, the plaintiff.

It is the position of the KADC that any judgment rendered by a
court of this state should bear interest on and after the day on
which the judgment is rendered at an appropriate rate consistent
with current economic conditions.
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Banking, Finance, and Insurance

Figure 17.1

Money Market Rates: 1970 to 1983
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Source: Char prepared by U.S. Bureau of the Census. For data, see tatles 847 and 850.

Figure 17.2

Savings Institutions — Financial items: 1975 to 1983

Billions of dollars
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Source: Chan prepared by U.S. Bureau of the Census. For data, see table 834,
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HOUSE BILL No. 2662
By Special Committec on Medical Malpractice
Re Proposal No. 47
12-17

AN ACT concerning interest on judgments; amending K.S.A,
1985 Supp. 16-204 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.5.A. 1985 Supp. 16-204 is hereby amended to
read as follows: 16-204. Except as otherwise provided in accord-
ance with law, and/includinv any judgment rendered on or after
July 1, 1973, against the state or any agency or political subdx\n-
sion of the state:

(a) Anyjudgmentrendered by a court of this state before July
1, 1880, shall bear interest as follows:

(1) On and after the day on which the judgment is rendered

“and before July 1, 1980, at the rate of 8% per annum;

(2) onand after July 1, 1980, and before July 1, 1882, at the
rate of 12% per annum; end

(3) on and after July 1, 1982, and before July 1, 1986, at the
rate of 15% per annums; and

(4) onand after July 1, 1986, at @ sate equal to the Coupon
e yield equivalent (as determined by the Seerctary of the
Lrnited States Treasury) of the average covopted auction price
for tho lest avetion of fifty-tiwo week United Stetes Freamury
bitly settled immediately prior to Jaly 1o 10565 the rate provided
by subsection (e).

(b)  Any judgment rendered by a court of this state on or dflcr p

uly 1, 1980, and before Jul o 1, 1982 shall bear interest as
i /
follows:

(1) Onand after the day on which the ndaient is rendered

A
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and before July 1, 1982, at the rate of 12% per annum; aned

(@) on and after July 1, 1982, and before July 1, 1986, at the
rate of 15% per annums; and

(3) on and after July 1, 1986, at a rate equal to the ecupon
tesue yield equivalent (as dotermined by the Seeretary of the
United States Treasury) of the average gceepted auvetion price
for the last avetion of fifitwe weelk United States Treasury
oills settled immediately prior to July 15 1056 the rate provided

; by subsection (e).

(¢) Any judgment rendered by a court of this state on or after
Tuly 1, 1882, and before July 1, 1986, shall bear interest as

L8 follows:

(1) On and after the day on which the judgment is rendered
and before July 1, 19806, at the rate of 15% per annums; and

(2) on and after July 1, 1986, at e rate equal to the eoupon
issue vield eguivalent (a9 determined by the Secretary of the
United States Treasury) of the averege aceepted auetion price
for the last avetion of fifty-two week United States Treasury
bills settled immediately prior to July 15 1086 the rate provided
by subsection (e).

(d) Anyjudgment rendered by a court of this state on or after
July 1, 1986, shall bear interest on and after the day on which
the judgment is rendered at @ rate equal to the rate provided by
subsection (e).

(e) On and after the effective date of this act, the rate of
interest on judgments rendered by courts of this state shall be at
arate per annum: (1) Which shall change effective July 1 of each
year for both judgments previously rendered and judgments
rendered during the twelve-month period beginning such July 1
and (2) which is equal to an amount[, reundedp-the nearest 2%,

(’/M
\

that-is} e percentage peints abovel tlie caupan sfssue yield.
equivclent (as-delermin ed by the Secretary-of-the-Unite d-States
Treasuny-ef the average accepted avction price-for-the dast
tion-of fifty-two-week United States- Treaswiy-bills-setiled
_aimediotely prior Lo the dete of judss wt_The judicial adimdn-
itrator shall distribute notice of the rate and any changes to the
administrative fudge of each judicial district such Jube 1, The

the discount rate which shall be an amount equal to
the charge on loans to depository institutions
by the New York Federal Reserve Bank as reported

in the money rates column of the Wall Street Journal.
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secretary of state shall publish notice of the interest rate pro-
vided by this section not later than the second issue of the
Kansas register published in July of each year.

Sec. 2. K.5.A. 1985 Supp. 16-204 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and
after its publication in the statute book.
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KANSAS BAR
ASSOCIATION

1200 Harrison HB 2662
P.O. Box 1037
Topeka, Kansas 66601
(913) 234-5696

Senate Judiciary Committee

March 18, 1986

Mr. Chairman. Members of the Senate Judiciary Committee. I am
Ron Smith, Legislative Counsel for the Kansas Bar Associatiom.

KBA requested introduction of a nearly identical bill last year,
HB 2459. Basically, we support and believe that HB 2662 is desirable
legislation that addresses a number of problems. It is fair and neces-
sary because it would conform interest on judgments closer to current
interest rates.

Post Judgment interest rates are not meant to be penalties. To
the extent that average interest rates are lower than the current 157
rate, a judgment debtor is penalized if. that judgment debtor is wanting
to make a legitimate appeal, or is unable for whatever reason to pay the
judgment immediately. There are other penalties for frivolous appeals
currently in our statutes, and other theories of penalties for promoting
prompt payment of judgments. Using post-judgment interest rates for that
purpose is unnecessary. That was not the purpose the legislature intend-

ed when interest rates were raised to the 157 level some years back.



HB2662/LEGIS86 ~ Page 2
Kansas Bar Association

The intent of this bill is to have the Secretary of State deter-
mine a post—judgment interest rate that will fluctuate with the money
markets. This bill recognizes that we have a volatile system where inter-
est rates can and will fluctuate, and that post-judgment interest should
adjust accordingly.

Some may argue the fluctuating rate ought not be the one-year T-
bill, and prefer an average prime rate. This is impractical, we think.
Bank prime rates are more of an indication of local competitive banking
forces than the cost of money.

The Kansas Bankers Association indicates to me that one-year T-
Bill auctions occur everyv fourth Thursday. This means there are 13 such
auctions each year. So the judgments rendered in a given year could have
one of 13 potential interest rates. Each would be reported by the Secre-
tary of State in the state register.

With regard to Chapter 61 cases, there are many attorneys with
significant numbers of collections cases where the judgment will be less
than $5,000. The expense of refiguring ongoing post-judgment interest on
hundreds of small collection cases in order tc conform to changes in the
one-year T-Bill rate is perhaps inappropriate. I understand recommended
changes might be made concerning these types of cases, and we'd like to
reserve an opinion on the merit of the change until we see them.

KBA will support necessary amendments to carry into effect this
intent.

Thank you.



ohstreperocus or

‘tines a cause o

ler who "throws
te for managerent

ey may voice fr

ol
o
c

)
Y
3
o
0
n
M

zvfairs at unreas

derivative acti

% "rough Time.®

M

"
)]
fl

7
{
{D
3
0
3,
v
<
¢t
@]
4]
mn
&)
g

T SCTLOIL whien.

uncoomerallive minority

dissensiorn. Time and again,

NI A LS y Ldwyers

his weighit arcund" and makes 11if

. A anreasonable and cbstreperc. .

eguent oirjeoctions and criticisms

mployess, demand information on oo

cnable Times, bring numerces sap o

cns, and 1n general give company

Some «orparate officers say “hne

< the corporation or <risrupt its businesse

from the enterpris

- of a

£ o m PR

t at an exorbitant price or may attempt o oo

i





