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MINUTES OF THE _SENATE _ COMMITTEE ON LEGISLATIVE § CONGRESSIONAL APPORTIONMENT

The meeting was called to order by Senator Eric Yost : at
. . ' Chairperson
5:00  xxx/p.m. on February § , , 1986 in room 529-S___ of the Capitol.
Attendance of Members: |
Members present: Members absent:
Sen. Eric Yost (Chairman) Sen. Fred Kerr ' Sen. Mike Johnston i
Sen. Neil Arasmith Sen. Don Montgomery Sen. Jack Steineger e
(Vice-chairman) Sen. Alicia Salisbury -
Sen. Bud Burke Sen. Dan Thiessen

Sen. James Francisco : .
Sen. Richard Gannon o

Committee staff present:

Arden Ensley, Revisor of Statutes
Russ Mills, Legislative Research Department
Marty Robison, Secretary to the Committee

COORSIREK X XDEXKIOK XDEX XXX XOORNDEX X

The Revisor of Statutes, Arden Ensley, briefed the Committee on what the requirements
of the Federal and State constitutions are in regards to apportionment.

Mr. Ensley explained that the State Constitution mandates that State Legislative Districts
be reapportioned in 1989 (Attachment 1). But he also cited a Federal District Court case,
Bacon vs. Carlin, in which the Federal Judges stated that the 1980 Federal Census would

. no longer be accurate in 1989 (Attachment 2). Relying on Bacon vs. Carlin, Mr. Ensley
suggested that any apportionment based on the 1980 Federal Census would probably not be
upheld by the Federal Courts.

.

Mr. Ensley then pointed out that the Legislature could choose between two options: 1) the
State Constitution could be amended to stipulate that reapportionment should occur in 1992,
utilizing the 1990 Federal Census; or 2) if the Legislature decides that reapportionment
should occur in 1989, the State should enact its own census, to be taken in 1987.

Upon the request of Chairman Yost, Mr. Ensley had prepared a bill draft which would enact
a State Census, to be taken in 1987. Having seen the draft prepared by Mr. Ensley,
Senator Arasmith moved that the bill be introduced as a Committee bill. The motion was
seconded by Senator Thiessen, and the motion passed without dissent.

Senator Yost adjourned the meeting at 5:20 p.m. and announced the next meeting ‘will be
called within ten days.

Unless speaifically noted, the individual remarks recorded herein have not
been transeribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections,
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8§ 1. Reapportionment of senatorial and
representative districts. (a) At its regular
session in 1979, and at its regular session
every tenth year thereafter, the legislature
shall enact a statute reapportioning the state
senatorial districts and representative dis-
tricts. Bills reapportioning legislative dis-
tricts shall be published in the official state
paper immediately upon final passage and
shall be effective for the next following
election of legislators and thereafter until
again reapportioned.

(b) Within fifteen days after the publica-
tion of an act reapportioning the legislative
districts within the time specified in (a), the
attorney general shall petition the supreme
court of the state to determine the validity

thereof. The supreme court, within thirty
days from the filing of the petition, shall
enter its judgment. Should the supreme
court determine that the reapportionment
statute is invalid, the legislature shall enact a
statute of reapportionment conforming to
the judgment of the supreme court within
fifteen days.

(c) Upon enactment of a reapportionment
to conform with a judgment under (b), the
attorney general shall apply to the supreme
court of the state to determine the validity
thereof. The supreme court, within ten (10)
days from the filing of such application,
shall enter its judgment. Should the supreme
court determine that the reapportionment
statute is invalid, the legislature shall again
enact a statute reapportioning the legislative
districts in compliance with the direction of
and conforming to the mandate of the su-
preme court within fifteen (15) days after
entry thereof. ’

(d) Whenever a petition or application is
filed under this section, the supreme court,
in accordance with its rules, shall permit
interested persons to present their views.

(e) A judgment of the supreme court of
the state determining a reappgortionment to
be valid shall be final until the legislative
districts are again reapportioned in accord-
ance herewith.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

ROBERT C. BACON, CHARLES BUSSING,
MARTHA MASINGTON, LARRY PLAGGERMAN,
CLYDE A. TOWNSEND and all persons
similarly situated,

Plaintiffs,

Civil Action
No. 83-4233

Ve

JOHN CARLIN, Governor of the State of
Kansas, JACK H. BRIER, Secretary of
State of the State of Kansas, ROSS O.
DOYEN, President of the Kansas Senate,
MIKE HAYDEN, Speaker of the Kansas House
of Representatives, DAN THIESSEN, Chair-
man of the Kansas Senate Committee on
Legislative and Congressional Apportion-
ment, and EDGAR MOORE, Chairman of the
Kansas House Committee on Legislative
and Congressdional Apportionment,
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Defendants{

Norman E. Garr . of Garr & Bell, Overland Park, Kansas (Kerry
Patrick, Overland Park, Kansas, Joseph A. Knopp of Everett,
Seaton, Knopp & Thompson, Manhattan, Kansas, and Richard A.
Pinaire of Hoover, Schermerhorn, Edwards & Pinaire, Junction
City, Kansas, with him on the briefs), for plaintiffs.

Jeffrey S. Southard, Assistant Attorney General (Roberﬁ T -
Stephan, Attorney General, with him on the briefs), Topeka,
Kansas, for defendants.

Linda R. Johnson filed an amicus brief for the League of Women
Voters of Kansas, Topeka, Kansas. )

Before LOGAN, Circuit Judge, O'CONNOR, Chief Judge, =nd ROGERS,
District Judge.

LOGAN, Circuit Judge.
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Plaintiffs, five qualified Kansas voters, have brought this
suit challenging the constitutionality of ﬁhe present appor-
_tionment scheme of the Kansas Senate and House of Representa-
tives. Defendaﬁts are the Governor of Kansas, the Secretary of
State, .the President of the Senate, the Speaker of the House of
Representatives, and the chairmen of. the House and Sénate Com-
mittees on Legislative and Congressional Apportionment. The
parties argued the case on . stipulated facts before this
three-judge panel convened pursuant.to 28 U.S.C. § 2284 (a).

The Kansas Constitution requires reapportionment of the
Senate and the House of Representatives in 1979 and at every

tenth year thereafter, but it -does not indicate ‘what population

figuresAare to be used -for apportionment. See Kan. Const. art.

10,-.§ ‘1. In 1979_;the-xKapsas~;legislature;-passed and the

presently in” effect . for .both legislative bodies, The: scheme

was ‘based on the: 1978 State Qﬁ,Kansas;Ag;ipulpural;Census,~_The
Kansas Supreme Court upheld-the constitutionality.of the appor -

tionment acts in In re Senate Bill No.. 220, 225 Kan. 628, 593

P,Zd-; (1979), and -in-In re House Bill No. 2620, -225 Kan. 827

R 14

595 -P.2d 334 (1979). - SR

. .The agricultural census provided the most recent population
figures that were.available in 1979. Under current Kansas law,
hpweyer, the 1978 agricultural census will be the last because
in 1978 the Kansas legislature repealed the state agricultural

census. 1978 Kan. ©Sess. Laws ch. 55, § 5. Enacted in its

place was Kan. Stat. Ann. § 11-201, which provides that "the



most recenﬁ population iigures available from the United States
bureau of the census as certified to the secretary of state by
the division of the budget on July 1 of each year shall be used
for all purposes in the. a?plicatiqn of the statutes of this
state."

On December 31, 1980, the United States Bureau of the Cen-
sus officially certified to the President. the- population
figures for Kansas derived from the 1980 federal decennial cen-
sus. The Kansas legislature has COnvéned in reqular sessions
since the federal Censﬁs.figures.have been available :and has

adjourned each time without enacting a new apportionment scheme

N

based on the 1980 federal -census.  The Kansas Attorney General

hag issued an. opinion stating: that:’ article 10, .section 1, of

the -Kansas -Constitution prohibits:the 1egisiatureeffomtneappor:
'W_Op., Att'y Gen. No. 83-33 (Match-16,°1983).

:In conte;ding,thatLthe;apportionmentfsdhemequr:the.Kansas
Senate and House of 'Representatives violates .the Equal Protec-
tion Clause -of -the , Fourteenth :Amendmeqt;i plaintiffs - do not
challlenge the constitutionality1oﬁuthe‘l979tplanywhen»enacted
or-its-use of 1978 -state agricultural census figures. --Rather,
plaintiffs contend "that because:the Kansas legisliiture has dis-
contlnued the state agrlculpural census, Kansas must. now rely
on federal decennlal census‘data for reapportlonment and’ that
because the 1980 census reveals 1mpe:m1551bly large dev1ations
from the population mean the state iegislature must be reéppor-

tioned now. If the 1980 federal decennial census figures were

used for purposes of apportionment, - the ideal Kansas Senate



district would contain 59,106 persons and the ideal Kansas
House of Representatives district would contain 18,914 per-
. sons. The districts as they currently exist show deviations
from these ideal population figures as high as 57.9% for the
Senate and 100.41% for the House of Representatives. 1/ The
dlfferent method of countlng in the two censuses causes much of
this deviation. Unlike the federal census, the state agricul-
tural census excluded allens, tran51ents, and military person-
'HEl‘stationed ln Kansas Who had not established’residence here-
1t counted college students 1n the countles where thelr parents

llved unless they had marrled or establlshed a re51dence apart

from their parents. See Wlnter v. Docking, 373 F. Supp. 308

(D. Kan. 1974) (three Judge court) ) Because several cases have

égééésély held that Kansas may constltutlonally establlsh

- - - N - Lo -

leglslat1ve dlstrlcts based on the agrlcultural census rather

I - - -

than the federal census, e.9., iﬁ°( Meeks V. Avery, 251

F. Supp. 245, 250 (D. Kan.‘l9665 (three—Judge court), defend~

ants argue that the Constltutlon does not requlre use of the

,,,,, -~ PR

1980 federal census flgures for reapportlonment. See Burns v.

Rlchardson, 384 U.S. 73, 91—92 (1966) (Equal Protection Clause.

does not requ1re the states to use total populatlon flgures
derived from ’the federal census, but allows exclusion of

aliens, transients and some others).

1/ Maximum percentaqe deviation from the population mean
has been used for measuring the. constitutionality of an appor-
tionment plan. See, e.g., Abate wv. Mundt, 403 U.S. 182
(1971). The maximum percentage deviation 1is determined by
adding the percentage deviation from the population mean of the
most populous district to the percentage deviation of the least
populous district.




For pufposes of this case, we assume that both houses of
the Kansas legislature are malapportloned if the 1930 federal
census must be used. The sole question we address is a novel
one: whether the Equal‘ProtectlonAClause may compel reappor-
tionment of state legislative districts when the existing
scheme is based en census figufes less than -ten -years old and
the scheme when enacted 'did not: contain impermissibly large
deviatioﬁs. : T e -

‘In Reynolds v. Sims, 377 U.S. 533 (1964); thé Supreme Court

announced the fundamental ~constitutional principle that "an
individual's right to vote for state legislatorsiis'unconstitu-
diluted when ‘compared: -with VOtesfof'ciﬁiiehs4liQing‘in other
vpértsi’OE the® State.” --Id. *at: 568, Thdsif-the3‘ConStitution
.regpires that_"a State: make an: hgnest and good faith effort to
construct: dlstrlcts, in *both- “houses - of 7itsz leglslature, as
nearly .of- equal —populétiehiias- is- practicable.“fﬁfgi. at 577.
The ‘Court emphasized,’ however, that the mandate’ -of  the Equal
PﬁdfectionlciaUSe—”does~not~mean that States cannot adopt some.
ﬁeasbnable;'plsn' for periodic- revision of their' apportionment
schemes." Id. at 583. The Court then elaborated:
_M_ssDecennlal. teapportlonment appears to be a rational
approach to readjustment of legislative representation
in order to- take into  account population shifts and
growth. . . ~~~L1m1tat10ns on the frequency of reap-

‘portionment are justifiéd by' the need for stability
‘and continuity in the organization of the legislative
system, although undoubtedly reapportioning no more

-:frequently than every 10 years leads to some imbalance
in the population of dlstrlcts toward the end of the
decennial period and also to the development of
resistance to change on the part of some incumbent




legislators. In substance, we do not regard ‘the Equal
Protection Clause as requiring daily, monthly, annual

. or biennial reapportionment, so long as a State has a
reasonably conceived plan for periodic readjustment of
legislative representation. "While we do not intend to
~indicate that decennial reapportionment is a constitu-
‘tional requisite, compliance with such an approach
would clearly meet the minimal requirements for main-
tainlng a reasonably current’ scheme of legislative
representation. And we do not mean to intimate that
‘-more frequent reapportionment ‘would not’ he ‘constitu-
tionally permissible or practicably desirable. But if
" reapportionment were accomplished with -less frequency, -
_ it would assuredly be constitutionally suspect."

Id. at 583-84 (emphasis added).  Thus, since. the_ existinq
Kansas apportlonment scheme is less than _ten years old,

Reznolds 1nd1cates that the Constltutlon does not compel reap«

portlonment untll 1989._

Plalntlffs contend that Rexnolds does not establlsh a cate-

. e

gorlcal rule that the Constltutlon may not compel reapportlon-

ment when the ex1st1ng scheme is less than ten years old. They

- - - '

rely in part on Whltcomb V. Chav1s,‘403 U S. 124 (1971) In

Whltcomb,.the dlstrlct court had upheld the constltutlonallty

of the challenged reapportlonment scheme in 1965.» But ln 1969,

-a__ - - B

after‘ subsequent Supreme Court dec151ons revealed that the

I PO - - PR - - - e - -

scheme had been unconstltutlonal when enacted, the dlstrlct_

Z T R - - - - e .J

court held theﬂ .same | plan unconstltutlonal. N Relylng on

Reznolds, the state argued on appeal that a state cannot be

compelled to reapportion 1ts leglslatlve dlstrlcts more than

once‘in a ten—year period, The Court dlsagreed, statlng:

-~ "Such a reading misconstrues the thrust of Reynolds in
“* - this respect. Decennial reapportionment was suggested
as a presumptively rational method to avoid ‘daily,
‘monthly, annual or biennial reapportionment' as popu-
lation shifted throughout the State. Here, the
District Court did not order reapportionment as a



result of population shifts . . . but only because the
disparities among districts which were thought to be
©: permissible at the time . of that decision had been
shown by Jxmervenlng dec151ons of this Court to be
- excessive. , _ .
403 U.S. at 163'(footnotehomitted);

"Whitcomb is 'diStinguishable : from the instant case; it
stands for the. propositicn ‘that "the :Constitution may . compel:
reapportionment more -than . once. in a..ten-year period if the.
apportionment. scheme was unconstitutional. when enacted. Here
plalnglffs do "~ not ‘and- could not contend - that the Kansas appor-
tfdnment plan inow%Tinffeffect:iwaSﬁiinvalid when enacted. 2/ -
Thue,-'Whitcomb does- -not - indicate. that - the Equai. Protection
Clause compels réapporticmment in®theé instant case.

Vlhg- that™ thé:-Kansas’ scheme is unconstltuthnal. In Sixty-

.Seventh Minnesota‘State'Sehate V. Beens, 406 U.S. 187 (1972)

(per curiamf; the Supreme CouLt‘rev1ewed a 1972 district court

holding that a 1966 apportlonment was ‘unconstitutional. The

19556 scheme apparently was based on populatlon flgures derived

from the 19560 decennial censuer- See 1d et 188-99 and Honsez

v. Donovan, 236 F. Supp. 8, 15 16 (D. Mlnn. 1964) {{htee-judge

court). Although the partles dld not ralse and the Court did

—

2/ Before the 1979 reapportlonment scheme was adopted the
annual agricultural census had been eliminated and Kan. Stat.
Ann. § 11-201, referencing the federal census for state
statutes, had been enacted. But no argument couli be made that
§ 11-201 in combination with the Kansas constitutional pro-
vision required apportionment based on the latest available
federal census figures--then 1970. The 1979 reapportionment
was by specific legislative enactments relying upon 1978 fig-
ures, the latest available, from a census of the type Kansas
courts previously approved for reapportionment use.
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not directly address the relevance of the fact that the exist-
ing scheme was only’ six vyears old, the Court found that

"judicial relief was appropriate" under the circumstances. 406

U.S. at 195. In Flateau v. Anderson, 537 F. Supp. 257

(S.D.N.Y. 1982), appeal dismissed, 103 Sup. Ct. 5 (1983), the

court upheld a 1982 challenge to a redistricting plan last

amended in 1974 and based upon 1970 federal census figures. 1In

Farnum v. Burns, 548 F. Supp. 769 (D.R.I. 1982) (three-judge
court), the court declared -invalid in 1982 an apportionment
'scheme-enaétea in 1974 and based on 1970 federal census data.
The  c6urt; relyiné on Whitcomb and Beens, concluded that "a
state can constitutionally be compelled to reapportion in time
for the first election after a‘cenéus, even where the existing
reapportiénment scheme is less than ten years old." Id. at 773.

Finally, in Honsey v. Donovan, 235 F. Supp. 8 (D. Minn.

1964) (three=judge court) (opinion by Blackmun, Circuit Judge),
cited in the amicus brief, the court held in 1964 that an
apportionment plan enacted in 1959 was unconstitutional. The

1959 scheme was based on updated 1950 census figures.

—

All these cases are both consistent with Reynolds and dis-

tinguishable from thé case at bar. What they tell us is that

in 1989, if the Kansas legislature attempts to implement its

constitutional provision requiring reapportionment by reliance

upon 1980 federal census figures or those fiqures updated by
IR

estimates, constitutional problems will arise. But what might

S ——

e

happen in 1989 is not before us; we are reviewing a scheme

enacted into law in 1979 and currently in use. The accuracy of

[



an apportionment scheme at any given time depends as much on
the age of the data as the age of the scheme. 1In Beens,

Flateau, Farnum, and Honsey the apportionment schemes declared

unconstitutional were based on census flgures over ten years
old;. Reallstlcally, then,  those plans were not the sort of
"decennial reapportionment”' schemes that the Court indicated
"would clearly meet the mihimal-requirements for maintaining a
reasonabiy current scheme of legislative representation.”

Reynolds, 377 U.Sg at 583-84. In the inetant case, on the
othet hend, the reapportionment scheme is‘ohly four years old
~and is based on census figures only five years o0ld. We there-
fore conclude that Kansas is not constitutionally compelled to

reapportion its legislature at this time. Accordingly, we hold

for defendants.

.._' N | - , . K ‘A,Pa & —
o , Jaﬁee)K Logan .
U. S. C1rcu1t Judge Circuit

Earl E. O'Connor

Chief Judge, U. S. District Court
for the District of Kansas

0 D Repra

RicHard D. Rogers
Judge, U. S. District Court
for the District of Kansas






