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‘- Morning Session

P Representative Jdoe Knopp, Chairman, called the meeting to order at

~-10:15 a.m. He stated the two-day agenda would focus on additional information
concerning municipal 1iability problems, tort reform, recommenditions of the
: Insurance Department, and Comittee discussion and direction to +taff.

.- Dave Retter,. City Attorney for Concordia, and Chairman of the Task
Force “on Tort Reform-and :Insurance of the League i
appeared for. the League to present the Task Force's
Tort:Claims Act.: He6said the Task:Force was a resource group of 11 members
composed:of "attorneys- and appointed:and elected local officials. His comments

indings "to.be presented in more detail by

-were an overview of -the ‘group!
fellow conferees

;w7 He satd the TJask:Force'recommended that consideration be given to
aking the Tort Claims Act a closed rather than an open-end concept, regarding
tort 1iability. . - He. said when-'the Act was passed in 1979, f{nsurance was
affordable and available, but:societal policies have changed, and plaintiffs
against municipalities are more:and more frequent, Goverrmental bodies are
~different’ from the private ;sector "and they have fewer ways to pay losses.
Definiteness in the Jaw'is 'needed 'to help cities deal with budgets, plan for
manpower ‘needs, ‘educate employees, and remove the disincentive for good people
to yun for office.  He noted.the:J1dicial Council, in 1972, predicted indefi-
nitengssjwouldloccur,with%anjppen~end 11ability approach, and this has hap-
pened. . ‘Mr. .Retter safd-1t-was not:logical,: in view of the emphasis on eco-
nomic:; development,: tolask-7small “municipalities to -cut programs or to
disincorporate:to,escape(tortaliab111ty.%” A closed-end concept would help
economically. " 'He-stated his group has amendments regarding punitive damages
: the. open- or- closed-end concept.

under’a. cap,” In regard to specific cases: brought against cities in Cloud

County, Mr. Retter.said. its exposure was relatively limited and had had no

significant lawsuits, "This does not mean the governing body has not made mis-
akes but that plaintiffs’ lawyers have not identified the problem,

;
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: ... Bob Watson, City Attorney for Overland Park and former City Attorney
“for Kansas City, Kansas, presented amendments on behalf of the Task Force and
;the city of Overland Park regarding sections of the Tort Claims Act covering
‘punitive damages. - Attachment  Mo. 1 contains a summary of these changes,
-reasons for them, and drafts. of ‘the revised laws. Anong other provisions, the
“proposals would prohibit punitive damages being assessed against employees of
cities altogether -or-more narrowly define the types of conduct which could
expose employees: to personal 1iability for punitive damages and would place

such damages ‘within the $500,000 damage cap.

.In response to questions, Mr. Watson said without amendments, elected

:6ffiCers'fe§r;that they stand personally exposed to 1iability. He gave exam-

- damages were awarded ‘against an employee of the city. He clarified that both
.cases were federal - civil.rights suits and were not brought under the Kansas
~Tort-Claims Act. He noted the concern.of city employees who are tcld they
might not be immune. " He believed punitive damage awards were out of place in
civil’law, - Cases !involving “individual employees com. tting crimes against
others. maliciously should behandled ;under criminal law procedures,  Mr.
Hatson pointed ‘out’ the Legislature had provided some guidance regarding puni-
“tive damages for doctors...’A member noted that the threat of punitive damages
s being..used.to.extort.more. compensatory damages. Mr. Watson did not know if
.the‘changes’he outlined ‘would affect insurance 1fability rates. Mr. HWatson
said,:in regard.to'an .inquiry 'made to an ‘insurance carrier concerning punitive
‘damage’.coverage of public officers, the carrier.said they were covered to the
.extent. allowed by state-law. “He belfeved the state law was unclear,

) ©Jim Kaup,:'League.of .Kansas Municipalities, presented a statement and
“proposals for changes to the Tort.Claims Act (Attachment Mo, 2), on behalf of
.the League's Task Force wihich were.not covered by Mr. Watson. He said tort
reforms should ‘not  be made - just.to:reduce- insurance costs. In reality, the
‘situation’is different inow than; in 1979, and more and more cities have to
1f-insure or:join pools rather.than go to private insurance carriers.

In‘response 'to” questions, ‘Mr. Kaup 'said he did not discuss with the
ask’ Forcewhich:.amendments were priorities, ‘but, in his personal opinion,
‘changing .open-end’to closed-end “1iability and .the written notice of claim
provision were, the most'important If “these ‘changes are made, some of the
others:-would. not be necessary, he.said. " .He believed the advantage of closed-
end:1iability would be that-future actions of courts would be controiied. Mr.
Kaup did ‘npot-believe .it:would be difficult to establish a laundry list where
fability,/should:"1{e. ""He  noted* that . language for some of the suggestad
changes: recommended by ’the Taski:Force:came from the 1986 revision of the
ColoradoTort" Claims-Act.” Other- states have ‘closed-end liability, and the
Judicial, Council: recommended closed-end 11ability with a laundry list of immu-
nitiesine League {s not asking.for the return to govermnmental immunity but
wants' certainty: regarding future:)iability exposure and wants to make sure
‘cities can operate as self--insurers or -in pools, he said.

7 Jerry ‘Palmer, Kansas Trial Lawyers Association, gave background on
the case which affected municipal. liability and of legislative actions which
resulted - in- the .open-erd concept. The study done for the League by the




Tillinghast consulting ‘firm concluded that there was no crisis regarding lia-
‘bility 7 insurance ~availability nor was there a great degree of claims

frequency, but there were enormous increases in costs. He said municipalities

are asking for relief from punitive damages when there has not been one award

in.seven years for punitive damages under the Kansas Tort Claims Act. Public
‘‘efficers have less opportunity for 1{ability in their public roles than in
“their private roles. -He said.most local officials are sued under the Federal

Civil. Rights“Act over which the state legislature has no jurisdiction. He
.sald "a.closed-end act could ‘even 1liberalize the law and provide a greater
opportunity to recover and:seven years of court interpretation under open-end
.approach would -be lost. =

'Ih‘réSbonseuto,questions, Mr. Palmer safd he would support a bill
»stipulating that members. of the governing bodies who are acting within the
.scope of their duties are not responsible individually. He would not oppose

;. the League's recommendation regarding the commuriity service definition, He

= believed the League's proposal to require written notice of a c¢’im to the
“.governing body withinnleo(days,after,discovery of the injury w2s a barrier to

recovery, - discriminated--:against . those injured, and might not be

constitutional. ‘He-noted that:K.S.A. 75-6104 regarding municipalities adopt-
ing or . not adopting'regulations was a real problem. If a standard is set, it
is - presumed. one has to comply.:“He questioned how a "standard of care" could
be defined and.-noted.that only.municipalities were concerned about this. On
the issue-of “blanket immunity: for no:profit organizations and boards, this
could ~lead.:to: any-.group: of. persons organizing themselves as a nonprofit
organization in order to obtain. immunity, he said.

In"response to-Mr. Palmer's remarks, M. Kaup said the recormendation
regarding mandatory:'guidelines was.a priority with the League for the 1987
Session. in order to undo.what happened in the: Fudge decision. He said that it
is not in the’publiciinterest to’penalize those cities that have standards,
and’-quidelines . for ®conduct..of "city ‘employees such as police officers in
certain:situations EERRT,

“The Committee recessed.for*1qnch.

fternoon Seséion

ned fhe meeting at 1:40 p.m.

-Fred "Allen -stated the ‘Kansas Association of Counties has a tort
claims committee:of ‘county commissioners, officers, and staff people who have
expertise:in ijnsurance matters..: It  has- been functioning and has met with
League members regarding -their proposals. He said the committee is in general
agreement . with'all ‘of :the “League's proposals and believed people should be
able to'run-for office without fear of liability.

L Ih,Fespohse to questions, Mr. Allen said he knew of no major liabil-
“ ity problems related to counties. He said the Tort Claims Act, generally, is
a good act and is considered one of the best in the nation. Copies of it have
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“been furnished.to .ciunty associations in other states. He noted that claims
.and’ settlements under: the federal civil rights actions are vutlandish. HMr.
“Allen stated that his .group had received some bad advice in obtaining a
. speaker for its annual meeting who misstated provisions of the Kansas Tort
»Ciaims Act. He hoped to clarify these statements during ensuing meetings.

S0 Richard Funk, Kansas’ Association of School Boards (KASB), repeated
s support of 1586 H B. 3114 which specified that individua) board members
are not liable, In response to questions received at the July meeting of the
Committee, he said he had researched the question of whether individual board

.-members had been held ‘1iable noting none had been found liable to date. He
isaig there -are now seven cases pending which have named individual board

- members... : . .

: : In response to questions. Mr, Funk sald he did not know if there is a
: probiem getting members to’run or having them retire from boards because of
“1iability. . Members are concerned, however, that they are acting in good faith
“-as 'a body but a suit-may be brought against them personally. He did not know
;‘if any of the seven individua]s had retained their own attorneys.

= Mr. Funk said KASB; :attempting to get a handle on liability insur-

~vance and is working with:the,Insurance Commissioner to develop insurance pools

for.workers'.compensation.it:A: member:pointed- out -that there was a duplication

.of ‘efforts being made: by municipalities and counties also in this area. Mr.

Funk- said " schoolboards - are- :better risks since they do not have police and

“fire enmployees and therefore, choois dd not want to be in tha same pool with
ities and counties. A N

: Mike Rees. Chief Counsel for th° Department of Transportation (KDOT),
.said his agency is not :interested in significant changes to the Tort Claims
ct -even though the agency-has many-.tort claims filed against it. He said the
‘number “of “claims ‘per year: hes been ‘35 to 40 since 1982. He believed KDOT
claims - have been ‘interpreted: by courts “in a reascnably consistent manner to
ate. At some point-in.the -future, some .changes may be needed, he said. He
satisfied with P escnt la and is against any radical change.

to questions, Mr. Rees said KDOT does not handle Highway

: 'idmmunic1pai*ties have: a ‘right to be disturbed by the

ecenr Fudg 7is’selfainsured ‘and.has-a line item in its appropria-

ions ‘toicover: iiabiiity costs here have ‘been no big increases in settle-

. “there’ has been no'case where ' the ‘Judgment was more than the offer to

He ‘said 25 to:30’percent of ‘the-cases are dismissed for technical

one-half are’ settled, and the remainder are tried. Mr. Rees noted,

owever, there was'the potentiai for:suits to impact on the budget, and a big
njury.suit ‘excess of ;$1imi1lion wouid definiteiy be a problem.

taff reviewed a. memorandum regarding tort law and liability insur-
ncechanges.’ (Attachment ' No..'3),"" The memorandum lists suggestions mace by
onferees and those discussed by the Committee.

SR The Committee discussed suggestions contained in Attachment No. 3
upon which there was general agreement,. Under the heading "Tort Law Changes,"
c.staff 'was directed to draft a proposal to include suggestions for i{temized
© jury verdicts (MNo. 3), immunity for directors and officers of nonprofit




.‘organizations “(No. -8), immunity for volunteers of charitable organi~ations
. (Noi110), . and . authorization for-the Kansas Supreme Court to gather information
"regarding structured settlements (No. 20), It was noted that the Committee
should have ‘input in the type of:information gathered by the Supreme Court.
Under - the “heading “Kansas -Tort Claims Act," the Committee agreed to have
‘drafted-the 'suggestions. that H.B., 3114 be reenacted (No. 1), that structured
settlements: be~allowed . (No.:7), and that the $500,000 cap be clarified to
-apply toinsurance ‘pools (No. 8), The suggestion was made that the dr.ft on

No. "8 should ‘provide that the cap will. always apply but cities can also buy
additional insurance, .. - ST

©. 0 Representative Peterson ‘moved that the Committee take no action on

any. of  the suggestions underi'Kansas Tort Claims Act” not previously agreed
cupon, o He'sald the judicial. system 'in. this area was working well and should
“not. be jeopardized. - The Chairman stated that al suggestions should have the
benefit of ‘discussioniso conferees will know the reasons for the Committee’s
actions.: There was no second to-the motion,

“ " The, Committee then discussed item No. 1 on page 1, the collatera)
source:rule, "’ A ‘member: noted:that  every time that collateral source rule
changes are ‘made,vcourts: find fault with them. 'He suggested if changes are
made,’.the  Committee’ 'should. utiiize expert .talent, such as Professor Jim
Concannon;ain'workinglout,the;details;n.Another.suggestion was made regarding
the Judicial Councills: expertise’and that its input would be helpful before
major. steps-are’ take n:this areai Factors of cost and burden to the judi-
cial'system should: be.considered, and:the double payment problem should be

ddressed without.eliminating the.entire collateral source rule.

g ~Representative “Solbach .moved: that item No. 1 be tabled and the
Judicial Council be"requested to determine if “hanges in the collateral source
rule should be, made, “especially’in regard to .njust enrichment through double
payment, ‘with,its findings:to be studied by a-legislative interim committee.

he motion, was seconded by Representative Peterson. The motion carried.

No. punitive damage awards), a member
-conferees-hadsaid -the ‘rationale for punitive damages

‘ “but-he:believed :the ;purpose was to punish and correct
actions’in the. futurei.”Other’points:made were that something should be done
toilimit -punitive damages-assessed.against:individuals who do not act through
malice,”but at-the same time provide for punitive damages against unscrupulous
individuals or. corporations.’ A Committee member said there are built-in safe-
G ds. now 1low: " judges: to “refuse or; to -Jimit punitive damages to a
nother:.Conmittee member . said punitive damages are being

eapon’ to. get”higher settlements. = A member noted that punitive

3 “average,but that no conferee had given a concrete

i Representative  Douville stated he had seen the threat of punitive
damages cause settlements:.to be .increased and he moved that item No. 2 be
drafted: for consideration. - The motion was seconded by Senator Yost. In dis-
cussion, 1t -was noted there is a lack of information regarding the number of
punitive damage claims being filed. There was a continued division of opinion
regarding whether or not punitive damages serve as a “hammer" to get
additional compensation in settlements.




N Representative Leach made a substitute motion that the Committee take
no-action on item No. 2. It was: seconded by Representative Peterson. The
Chairman: ruled 'the vote on 'the -substitute motion failed to carry and
requested,  with. the consent of the-Committee, that a draft be prepared based
on.the Coalition recommendation in Attachment No. 3, but sithout language con-
cerning-a‘cap.. “There was discussion regarding the r'ghts to a Jury trial
which .the draft omits in the second phase of a two-par¢ trial. Staff pointed
out ““that * this  language ."came : from" the medical malpractice law, and
‘constitutionai concerns would-also-apply to this law, The suggestion was made
that-the kind of conduct which allows a person to claim punitive damages could
.~ beidefined -in the "draft. ' Because of equal ‘division of the Committee on *“e
issue. of punitive damages, the Chairman ruled that no further changes be made
An.the Coalition‘draft and:.that the other issues could be debated when the
draft.is completed, "7 ot

e On item No.. 4 (dnstructing juries about taxability of awards), Repre-

». sentative So1bach™moved that the Committee take no action on this suggestion.
The motijon was seconded. by Senator -Frey. In discussion, it was pointed out

~the, provision ‘would “require:two: tax.-experts to testify, would complicate
atters, and would require.more’ time.;-He said experts are not always avail-
ble. “:Another: member. said,“in-1ight of ‘the new tax reform, the suggestion
hould: not ‘be ‘a burden;: The problem.of explaining to juries tax brackets and
eductibles .wasinoted R

Representative '0'Neal''made 'a ‘substitute motion that item No. 4 be

The: substitute motion carried.

"5 (mandating. ﬁrUﬁfurihg‘bf awards), it was noted that
ssed tem No. ‘7. under "Kansas Tort Claims Act® of

: Representative Leach moved that the Committee take no action on HNo.
g The. motion ‘was:seconded :by Representative Solbach, A member suggested
that .. the. Model - Periodic. Payment: by Judgments Act, which addresses periodic
ayment of ~judgements, be. considered in regard to No. 5.
&

“7. L Representative 0'Nea] made a ‘substitute motion that the Model Act be
rafted for consideration.and itiwas seconded by Senator Parrish. The substi-

6 (11mitihginonéconém1c damage awards), the difference
~and. punftive damage awards was discussed.

enator ‘Arasmith moved .to 1imit noneconomic damages to $250,000, the

ame . as’iin'/ the -medical® malpractice v law, . The motion was seconded by
epresentative’ 0'Neal In:discussion, it 'was pointed out that by limiting
noneconomic.damages, ~the ‘Committee’was ‘stripping away tre rights of citizens
0 recover ‘regardless’of i the ‘extent: of :damages, and there was direct causal
‘relatjonship. between certain’ tort'-law changes and the lowering insurance
premiums:.in"the-area of medical~malpractice, which is not present with this
‘sugyestion.” Representative 0'Neal limited his second, noting there 1is a
difference in noneconomic damage and pain and suffering, and the cap shouid be




p]aced on the patn and suffering ‘element of noneconomic damage. The Chairman
‘pointed out that the Committee's decision should not be based on just helping
he-:insurance  industry, "but’ should. be made because people are being unjustly
nriched: which relates to the judicial:system. It was also pointed out that
‘no‘evidence had been. presented nor documentation given that what has happened
with'insurance rates "“is-the fault’ of .the judicial system. Action was delayed
niNo, '6-until additional: tnformation could be obtained from the patterned
jury 1nstructions of Kansas (PIK)

On 1tem No.‘7 (estab]1sh1ng criteria for expert witnesses), Senator

rey noted’ that experts ‘are not always close at hand, nor was it feasible in
“today's ~world to establish criteria. “He moved that the Committee take no
~ action on. No. 7. _The motion Was. seconded by Representative Solbach. The
i motion carrled : -

“on 1tem No. 9 (a]]ow1ng shareho]ders to amend the corporate charter
to’ cap ‘or ‘eliminate awards against directors and officers), it was noted that
this suggestion is part of the Delaware Corporation Code. Senator Frey moved
’ <9 be included; in-.a: draft,.and -the motion was seconded by Senator

‘The motion carried

(enacting an alternative dispute resolution

~procedure), Representative .Solbach noted ‘there. are alternative resolution pro-

edures available nowif; both ‘parties’agree.’ If made mandatory, these create

-a*constitutional problem. : “He 'moved ‘that ‘the Committee take no action on HNo.
1. The motion was seconded by Representative Peterson., The motion carried.

i nrttem No.: 12 (11m1t1ng attorney-contingency fees), Representative
‘Peterson “said- this. proposal: 4s . being ‘studied by' the Judicial Council, He
.moved that? the Committee "take: no: action on No. 12. This was seconded by

A Comm*ttee member noted that most courts-are using sett]ement con-
erences NOW ., Representatxve Solbach moved that.the Committee take no action
No.:13 hi S.Seco ed b Representetive Douvtlle. The motion carried.

efin1tion of: "hea]tn care’ provider"), Representative Peterson moved that the
Comittee take’no action on.No.:17 -'This was seconded by Senator Feleciano.
The motion carried,

“On+item No, 18 (prov1d1ng the statute of limitations for construction
defects runs, from date:of completion of project), Senator Yost moved that No.
18- be . drafted for. consideration. This was seconded by Senator Mulich. The
mtwncmrmd :

: On 1tem No.- 19 - (pretr1a1 screening panels for suits against profes-
siona}s), Representative. Peterson. moved the proposal be drafted, which was
.seconded by Senator Frey. - Representative Solbach questioned at what point a
screening panel would be brought in and believed mandating a panel would com-
plicate the issue. A member noted that the medical malpractice committee had




problems w1th th1s concept and objected to a panel of two or three people
vdetermining if there is cause for action. The motion carried.

: On 1tem No. 23 (amending the arbitration law to permit the voluntary

ksubmission -of tort-disputes), Representative Solbach moved that the proposal
be “drafted. for cons1deration and this was seconded by Representative Peterson.
ﬂwnwﬁoncmrwd ‘ :

On 1tem No. 24 (requﬁring the party responsible for unreasonable set-
tlement’ ‘delay topay attorney; fees), it was noted that this proposal was
a]ready present ]aw. Ho action was: taken on No, 24,

s On’ 1tem No. 25 (prohibiting Juries from being instructed about the
consequences of .its specia] verdicts), it was noted that H.B. 2215 containing
cthisiprovision was 'discussed and -received no support in the 1986 House
Jud1ciary .Committee. ' Representative 0'Heal was not sure how much consider-
ation-it received and moved the proposal be drafted. The motion was seconded
by Senator Yost. A member said’the proposal would allow the jury to come back
with a verdict that it totally unintended by the jury since it changes the law
substantially,’ and the ‘Judiclary’:Committee had extensive debate resulting in
no, support. for ‘H.B. 2215,% Representative 0'Neal agreed the concept may not
be germane .to the Conmittee s charge and -withdrew his motion. It was the con-
£ o.action.be’ taken on. No. 25.

September”12;'1986
Morning Session

he .meeting at 9:15 a.m.  Testimony was
received from the Insurance  Department regarding insurance proposals.

~Assistant: Insurance: Commiss1oner, ‘sald Ted Fay and Bob
rom.the " Insurance Department ‘would help answer questions. He reviewed
statistical-information’ concerning reports:received by the Department regard-
ing ‘the:National:Association of.. Insurance ;Conmissioners (NAIC) data base and
product 11ab111ty. profe5510n31 Jiability statistical summaries, professional
11ability closed claims.summaries,. product'11ability closed claims and statis-
tical’ summaries,. and product liability ‘policy year and summary reports. This
1nformat10n ds on file 'in the Legislative, Research Department., A summary of
f reports required»‘and ‘do*a; gathered by the Department is in

4 o

Todd sa1d that reports required 1n K.S.A, 40-1130 and 40-1131
concern1ng productliability. have no value to decision makers in determining
whether: companies . make or.lose money in a particular year, and he requested
that:they be:repealad. -K.S.A. 40-1132 and 1133 duplicate 1130 and 1131, and

“also provide for . reports from which the type of information needed can be
‘acquired.. There was discussion regarding the Department's ability to be able
to compare, from reports, current year figures with prior years because of the
way direct, incurred, and future losses are reported. In regard to




L 10_‘-

‘H]iéb¥11ty statisfica]'sunmary reports information, Mr. Todd said

in. calendar year information, the statutes

,cove;;ng professional 11ability should be drafted the same as K.S.A. 40-1132
and 11330 0 o I

Sl Mes < Todd - then .reviewed . proposed legislation which the Insurance
Department‘was_offering for consideration, but not endorsing or supporting,

-B,528 (Attachment ‘No. 'S5} was: submitted by the Department to the 1986 Legis-

ature,’ but™ because another::controversial bill was amended into 1t, 1t
‘received no action, . It 1s.a:b111 which requires insurance companies to inform
Jdnsureds before’ premiums are raised that rates will be raised.

elien 2 In discussion; a member noted that an amendment was added to S.B. 528

. to.protect people on Medicare. Mr. Todd said he was not against the amendment

last Session, but it was an entirely different subject, a health issue, which

. -Should” not 'be 'involved with 1iability.” He said the Department would not,
object to a separate bill containing the amendment.

Seron i Mey Todd sadd S.B, 729 (Attachment Mo, 6) was another 1986 Session
Insurance Department proposal. It resulfed from requests from the Legfslature
»for‘certainwstatist1cngh1chvthe'Department could not furnish, The bil}
.removes language from the statute which prevents the Department from request-
Lany: ormationJitwwantsfingreports;<¢He~pointed out that if the Legisla-
ture’wantsithe,Department to have.the authority .to get any kind of figures it
wants, "this: law should.be:onthe books.: ' He said insurance companies wil)
oppose'the‘bi]];”andftheJDepartment does not necessarily think the law should
be amended this way, but the draft would ‘authorize that any information can be
obtained which the Legislature believes it is necessary,

K “Todd said the bil1's enactment would

Y ( e : s willing. The Department already has
author1ty?to.EStablishJreporting‘plans;‘but'S.B. 729 would remove restrictions
to require companies to keepistatistics on a basis other than what they use to
rate risks. : Senator Frey pointed out the bill would permit only the Commis-
sioner:"to ~decide” what* information . the general public and the Legislature
needed ‘to have Sand suggested.:that<the bill provide for an advisory committee
‘ rs to.give 'different points of view to the Commissioner,
's’ : of statistics which it and most

e rules and regulations

He believed the Department's

ormation to admit companies

in'Kansas, 'He ‘noted that.an NAIC cormittee,

“1s" working “on ‘other areas for reporting of

eeded .to determine proper rates. These include

ating classes, such as day care, that have been

sses for rating purposes. He noted that costs

of :obtaining -additional’ information may -be passed on to policyholders.

Passage "of 'S.B, 729 could put an undue burden on {nsurance companies and

increase rates 1f some type of expensive reporting was required, but the bil)
. does not mandate that the Commissioner do anything, Mr. Todd said.
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- Senator: Feleciano questioned. why ‘the bill was needed if provisions
ected that the Commissioner did not appear in per-
nd “does ‘not take a position on, nor push, these
ommissioner's position was on S.B. 729. Mr. Todd
" to.give the Legislature an idea of what could be
rmation ‘is- needed. - Another member noted that if

; community "got bailed out because it had statis-

ts ‘position. It'was pointed out that Commissioner Bell, on

the. national.level, was saying more information was needed, but at the state
Tevel:was' saying that maybe: information was not needed., Mr. Todd responded by
saying -the Department was .trying, with'S.B. 729, to present to the Legislature
a way :the Department could readily require certain information to be reported,

but-he stated he did not believe the information the Committee was seeking was

-necessary.. . -

 Mr..Todd explained Attachment No. 7, a discussion draft on excess
i ~"He. sald the Department. believed the Legislature might want to
consider the proposal if it feels a safeguard 1s needed against insurance com-
.pany‘windfallsﬁif tort reform:is enacted, . The concept  is taken from the
“Florida“law, 'but: s drafted.in ‘a different manner. . It would require a report
,yearﬂbasis;for:threeuyears;?after;which the Comissioner would
here was*an excess profitiwhich ‘could be considered in the next
A :0n-the downside, he.said the proposal could cause companies to
ﬁwithdraw%or;restrictﬂwr1t1ngs,lwhich‘has’happened in Florida. However, the
Florida law contained other:provisions which may. have affected writings also.
Mri.Todd said the Department did not: believe the proposal was necessary, but
;. would: be?alguide;ifcthe'Legis]ature feels "there 1s a need for safeguards
gainst-windfall .profi B T
R 'q Mr.  Todd “said the Department does not
elieve there"is a 'real need for the bi11.7 In regard to the Commissioner's
-position ‘onithe proposal,: he said this type of law is reasonably workable if
the]legislature“decides‘sqmething‘15‘needed An :the law to safeguard against
twindfal]jprofits;'but’the‘DepartmentTdoes not-believe there is going to be a
1ndfa]]'profit.ixln'regard to:the Department's guide for profit that only the
YConmissionerfuses¢to'grant rate;increases, Mr.. Todd said this varies by line,
-and; allicompanies belongto the same rating organization that uses a 2 1/2
vpercentiprofit;margin;{withjthe;automobi]e profit margin being 4 percent. The
it’ . break out the companies and not

Present”law does not.-‘requirethe’use 'of investment income in rate

only ‘underwriting :income." % He: noted - tie" Department had requested
Jegislation me. along with underwriting profit in the
law:before; .said,. however; the use ;of . investment  income by insurers in
rate-‘making - has” the:present’ insurance ‘¢risis.” - In this draft, there
e:thr ‘pastihistory’ of "what happened in a policy year. A

e made as'to what ‘losses will be. He stated the

ty to order rebates if there are excess profits or to

“cut rates, but can call hearings, Ideally, high-risk persons should be the

ronly-ones paying higher premiums, but the theory of insurance companies is
‘that people with low risks have to pay for people who have losses. Companies




Adniany ‘kind of ‘insurance business can choose what risks they want to write,
Mr.::Todd-said the only way around this '{s to have a state-run insurance com-
any.:'“He.did not believe that a rate review law requiring a breakout of
lasses, a committee to screen and make final decisions, and investment income
ied ‘to the rate making process would do anything to bring iiability rates
dow Reduction in Josses 1s the only way rates will go down, he said.

2 Mr..Todd -explained the ‘assigned risk proposal (Attachment No. 8)
‘which the Insurance Department suggests if the Legislature belleves there 15 a
-problem in this area.  The proposal establishes a mandatory liability assigned
-riskiplan-for. municipalities: similar. to those now in existence for auto,
workers':compensation, and medical malpractice. If passed, insurers would be
contacted. to offer a'plan to be available to municipalities. The proposal
.does ‘notsolve problems with rates, but addresses availability, he said. The
Comissloner ‘submits the proposal on the same basis as previous proposals dis-
‘cussed, L S

. Mr. ‘Hayes - responded to questions regarding the Department's assis-
;tance:. plan for municipalities 1in force since January, 1986. He said the
Department -has "been able 'to-assist several:.cities in obtaining a broad range
of “"insurance - coverage. “* The -plan: has not  helped in affordability, but has

. helped:availability, he said: " e

o .+Todd ‘explained the rating plan proposal (Attachment No. 9) which
would ‘authorize the: Commissjoner to establish requlations placing limitations
n’ the “amount-‘of . premium -modifications resulting from the application of
arious  vating ' plans. - Because of criticism of the Commissioner in letting
premium:.modification occur,”the Department- submits the proposal for consider-
-ation:if the lLegislature wants. the Commissioner to have more authority over
:rating plans ; X :

A member asked Mr,-Todd, if the ‘Committee adopted all five proposal .
e~ had’ presented ‘to..help“alleviate problems, what position the Commissioner
ould take-in:the legislative session regarding them. Mr. Todd responded that
filegislative committees: want the bills, ' the Commissioner will not oppose

them,*s In:response -to. further.questions, Mr. Todd “said the rating plan in
ttachment “No, 9 ‘would:allow :individual: risks and -individual character of
isksto*be considered. t would .not require only Kansas experience versus
“countrywide experience be used. : LR S

iscussion ofjsuggé$t1ons contained in Attach-

- ;

;

Intregard ‘to ‘item MNos. ‘15 and 22 (clarifying comparative fault in
egard to economic’-loss: and-codifying the jJoint and several liability rule),
Representative '0'Neal' furnished a copy ‘of - the Supreme Court ruling dealing
ith . comparative negligence, i.e., the Huff case (Attachment No. 10), which
‘raises doubt on when.the ‘joint and several 1iability rule and the comparative
‘fault rule applies. " He explained that CPAs recommend that suits for economic
oss involving negligence should be under the comparative negligence rule and
‘the joint-and several 1iability rule abrogation should be clarified. He moved
“that  a draft -be prepared regarding No. 15, which was seconded by Senator
Arasmith. The motion carried.
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S OnitemNo. 147 (clarifying the scope of 1iability for CPAs),
Representative 0'Neal said . CPAs are concerned about the scope of their
Iiabilityito third parties. He gave examples of CPAs giving opinions in the
course:of -audits which clients take to different sources. If information or
‘opinions- turn out to be inaccurate, 11ability may be imposed on the CPA., (PAs
suggest ithe law 'be- clarified  to -Timit-1iability exposure regarding third

3 ‘He “said.language for a draft suggested by CPAs is in Attachment No.

3 and. would cod1fyvthe’def1n1tjon of ‘"foresceability" for CPAs and bring them

in:1ine withthe privity rule, . Extending the scope of the draft to include

other, groups.that' give. advice such.as lawyers and bankers was discussed. A

member: noted "that™ some time restriction should be placed on the length of time

rthezopinjon-could be used.’: Representative O'Neal said the draft should limit
he use’of, the opinion-and be generic.to cover other groups.

CEU AuTL;C.»Anderson;'represent1ng‘the Kansas Society of Certiffed Public
“Accountants, "had.-no objection to applying the law to other groups. Senator
- Frey made a motion, which was seconded by Senator Mulich, that a draft be pre-
‘pared,- with the inclusions of generic coverage and limited warranty on the use
of opinions. . The motion carried.. .

: In regard-to item No. 21 (defining "frivolous" lawsuits), the Chair-
-man. called “attention to'comments made ~by Judge Terry Bullock before the
Citizens: Committee.regarding.tort reform  (Attachment No. 11). On page 10, he
tateslthat;the“prob]em;with,frivolousysu ts 1ies in 1ts definition. Staff
aid-the definition ;in.the statute was "without reasonable basis in fact and
ot in;good faith.“"'A member pointed out that most plaintiffs believe their
;suits are not frivolous,"and a major question is who decides what is meaning-
ul and devoid of :substance. 'iThe: point' was made that if the Judge decides, he
ay not-have.all the facts'if he'dismissed a-suit before discovery procedures.
he Chairman noted ‘that no'conferees had given the Committee any examples of
rob]emsfwith}frivolous*tases,fand'gettingjinto'this area increased the com-
lexity of.the Committee's assignment.’ R

Sehaﬁor Frey:hovedufﬁét the Cémmittee take no action on No. 21, which
as'.seconded. by Representative‘Douvjllg The motion carried.

ety O tem No, "2 under the, Kansas Tort Claims Act" heading (reversing

‘the focus:of:action;’ open-end to .close-end concept), ‘the point was made that
even:years of ‘case.law would be ‘lost if ‘the focus was reversed. A Committee

member.‘sald i the /policy " question was: whether . the. Legislature determines
jability by enacting a closed-end:law or 'if courts determine 1tability on a

.case-by-case “open end" basis, thereby expanding 11ability into areas the Leg-
slature 'did not :intend.. .=

Representative Leach moved that the Committee take no action on No.
‘2,7 which ‘was seconded by Senator Mulich, ".The motion carried.

‘Inregard to “item No..3 (enacting a six-month notice of claim
requirement :and 'a:60-day mandatory waiting period after filing notice, but
before filing suit),:Senator Frey said courts do not seem to accept the con-

:cept, - He moved that the Committee take no action on No. 3, which was seconded
by Representative Douville. - The motion carried.
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.On item Ho. 4 (prohibiting punitive dama
 tles and. employees or ¢}
“tions), concern was expre
of government entities and the need for some assistance on their behalf,
“resentative Leach made a motion, which was seconded by Senator Mulich,
prohibit punitive damage awards against elected officials and to permit cities
to ‘defend employees against punitive damage claims.

On item No. 5 (clarifying, expanding, and creating new excepticns

t!from 1ability in K.S.A. 75-6104), the Chairman noted that the League's Task

- Force represents a’ large interest group. He suggested the items may need
.additional 'study but' should be put on the agenda for discussion, With the
consent of the Comittee,  he directed staff Lu prepare a draft based on the

League's proposals on this item,

The Cémmittee‘recessed‘for lunch,

. Afternoon Session

Th Chairmgh regqﬁyéngdfiﬁ .meéﬁihg at. 1:45 p.m.

g ‘noneconomic damage awards), PIK instructions (Attach |

Jury damages were furnished members. They show elements
ain'and'suffering,fdisab1]1ty, disfigurement, and mental
The Chairman suggested
¥, and with the consent

s The Committee considered suggestions made regarding Attachment No. 3
“Insurance Law Changes.".: Staff said Nos. 1, 2, 4, 5, and 6 were presented
by'.the 'Insurance Department. . In regard to No. 2, it was suggested that the
draft ‘require - insurance companies . to 'report information most people except
insurance companies-think 1is necessary to know. Senator Frey moved to include
in a draft regarding S.B. 729 a'provision for an advisory panel on insurance
data needed and theispecific items Tisted-* a report prepared by the National
Conference of 'State Legislatures (NCSL),“and -that this draft also include item

Nos.“1,:2,°4,°5,%and .6, The moti ‘was. seconded by Senator Feleciano. The

On item No. 3 (réqdifing‘insufers;tdfreport information on all claims
,gainsttprofessiona]s),;Representat1ve Leach moved that a draft be prepared
h

egarding No.'. 3, whic was,secqnded'by'Represcntative Grotewiel, The motion

x n:regard -to-item No, 7 (expanding the auditing capacity for Insur-
ance Commissioner), Ted Fay said this suggestion, 1f enacted, probably would
require additional staff. ‘A member suggested that an actuary be assigned to
“the staff whe would be able to give the Legislature more input, Mr. Fay said
hiring outside persons to examine everything the Department does would be

3)
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\'costiy and would not be utilized as well as {f used only in problem areas
o The Cpnmittee, after discussion, took no actfon on this ftem,

8 (basing rates on Kansas experience), it was pointed out
have enough experience in some areas

" A member noted Kansas does not know what its experie
'1,lqck.of,infprmation. ff°, o

SN Staff noted he met with Mr, Fay and Mr, Ray .Rathert of the Insurance
Department to find out what effect tort reform had on insurance rates regard-
qinguno-faultlauto,,workers' compensation,” and general liabilfty. Through
,1nformationarequestedgfrom Insurance Services Office (IS0) regarding four or
five,differentflines.Y to make a comparison concerning

nsurance .rates in.Kan

that “have not, Repres

uggested that it not.be tabled unti}

“0nitem Mo, 9 ‘(providing for consumer »
or. Hoferer sai

. Pro-
Fay said Texas has a
. nd New York has a consumer
irepresentative,;. Staff was requ s in other states and give
more background on this point.. : ,
0n’1tem‘No;‘10'(requiring‘fu11~dtsclosure of financial status of
disclosure bills have been con-
present law does not allow the
en rates are set, it knows what
nies ‘do use {nvestment income 1in
1 : sure irequirement to be ysed 4n rate
“1n"swings up -and . down in premiums, and rates would not be
ff.noted'that‘the Florida:law has this provision,

ﬁo]]qwihg'furthér diSéussibn, theLChairman ndted that Hos. 9, 10, 11,
were > elements 'of - the. Florida-.Jaw ‘and, with the consent of the
,-directed staff.to,pr¢pare Qraftjencompassing these suggestions.

n:item No,*12 (authorizing state-owned or operated reinsurance pro-

. ouville. safd. the Health Care Stabilization Fund the

: presently{operatingiis‘not satisfactory, and the Insurance cycle is

mov.ing out-of-its problem, - He moved that:the Conmittee take no action on No.
2, This .seconded byiSenator~Hoferer.v The motion carried.

SEENE0n tem No. 16 (fundingﬁan actu&ry'position and upgrading the Insur-
ance Department's rate review staff), 4t was the consensus of the Committee
that hisksuggestjgn‘qu_q Mays and Means decision,

g ,xOnfifem3No;:lfikéiiohihg‘stéte?chartered financial institutions to
-investin “reinsurance companies), staff was directed to include this sugges-
‘tion in the draft concerning Nos. 9, 10, 11, and 15 regarding the Florida law.
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LS 0n 1tem No. 18 (prohibiting defense costs of insurance companfes to
~be included within policy limits), a member pointed out that this type of
- policy would éncourage early settlement of 2 case, Staff said the Kansas Bar
“‘Assoctation will- discuss this issue at a meeting in late September, after
,w?ich more {information will be available. Ho. 18 was held for more informa-
oo The Chairman sald drafts of bills will be considered in October and a
hearing will be held in Hovember. Mr. Fay reported that the Citizens Commit-
‘tee would present 1ts recomendations to the Committee in October,

A Tetter with -an - attachment addressed to Representative Leach and
‘written by Rick "Johnso ,attorney, Valley Falis, outlining his concern and
,suggestions'xfortﬂ1mproy1ng,‘the_'sy$tem was distributed “and 1{s attached
(Attachment No, 13)a o e
AT A motion was made by Senator Feleciano and seconded by Representative
;- Douville to approve the minutes of the July 10-11 and August 14-15, 1986,
' -meetings. " The motion carried.

S5 The “next meeting. of the Comnittee will be October and 10, 1986.
The Chairman adjourned the meeting at 2:45 p.m.

- ‘Prepared by Mike Heim
Ap %ovéd'by:ConﬁittéefongE .
D Wverbec 14 1596

s (date). s 7 :




September 11, 1986

laims Qct\—* Propused amendnents -- Furitive
Damanes - Leauue Task Fovce or Municipal Toa g
L abx11ty'

hegardxng punitive damages is ngen ar
i the LEngE of Kansas Munxcxpalztles Task Force orn
Munlcxpal Tort Liabxlity as well as.-on: ‘behalf of the City of

and’ up- fr»nt,
'to wonder whether or
Yt, but havirg to
should I advise

ereral lxabxlity 1nsurance coverage
3 functxo:s becau se the cap in the Tort

: the Cxty Managew “the
At mernt Managers'of.the Cxty and. very . many of the
employeer ofithe) city are fearful' that ‘their perscral assets
are atxr'sk fo actxong they may take in the discharge of
the cxty.’ ‘I have assured them that they

i hat . in most cases the city or the

ust pay -’ any. judgments that are taken against

the»e is that wirdow of vulrnerability in the
area ofa, pun1t1ve damaue award taken aoalnst them, either
unde e Tort Claxms Act or under the federal civil rights

/?hLa c(\ m €n']L




,USC,Section 1983,'to which they stard exposed and
‘dpspite»mysassunances, still troubleg then,
tvfhe¢énéioéedﬁdﬁ
61®5y'75961®8,,7

affs of proposed amendme
follawing. pup

nts ts K.8. A, 75—
Sr61@3 and 75-6116 were written with the
Peses  in mind:

reRibit puritive damages agairst an
fThe"Histbvical Justification far th
‘;:Compensatory:damages»are now allowed For every
Sinmgury, including mental anguish,
flconsortium,  loss of scciety, and
i The 'rat fonale that punitive damages serve
\f0r~Wthcompensable injuries has ro basis
.They_arelmerely'aiwindfal1 for plaivtiffs.,  The
‘Law'ev- ved to;compensate“fov irgury, not to punish.
hey arelout of place”in thewcivi1 law ard they are
unscientific) Whe kind:oficivil remwsdy for the plaintiff is
the(punxsﬁment‘-f‘tﬁg Qeféndant?}‘IF‘punishment and
deterrarnce Ty yilegislatures should eract
apg 3 ‘statutes With the Protections that
mpousitions GF penal -fires.

"employee“
M no lorger

possible, then to explicitly

.eonduct ("actual fraug" and
Xpose‘employees to perscornal
nitive dawanes Under the Tort Clains Act, so
‘have nitice ofthe. types of acts that canr get
personally.finto: troubia hese 'definitions were derived
California statu : CRansas adt  an professicnal

tes,
lity =N and from case

(Ko S A E0-3401 et seq.),

d\of;pwoqf,;ih fact the
2.reascnable doubt),
comitted’ Anlact that “warpe
equire a unaninous ver
Sihavejunlimited.discretion in determin

punit ve.damages to -award
[ ixe and-the  burder
damage”iiability”is‘
Qidehce_andﬁhot]eVi
"eanuyeesViﬁ“civi

for Finding
ants purnitive
dict by the Jury ar
ing
y whereas criminal
of proof of civil
established by a preponderarice
derice beyond a reascnable doubt.
l. cases do not receive the
Gf‘th "double Jeopardy clause and, therefore, are
‘éivil“ppnitive,damages and eriminal fines for the

e e o o S v e




'$qheiéét;; Now do employees iri civil suits ernjoy the
'phqtection'aga1nst self 1ncr1m1ndt\on. See 37 Vanderbilt Law

To b;furcate the trza"so that the jury is allowed te

b, unxtlve damages are warwantZd in the first phase,
butvto require; the: Judge. to. set the amoumt in the second
phase, after he. hears’ evxdence relative thereto, such as the
i anc1a1'CUnd1tzon of the employee.

© proh1b1t admxs iom- B f evidence of the financial
condition of-the ;employee in the first phase of the trial
dhd St ‘prohibits any’ dxscovery of the emplayee's rxhancxal
condxtlon urnless the "jury: alluws punitive damages iv the
Fxrst pha‘ of the trzal

N K alluw the Judge to award no more in punitive
ddM&Qe; than were awarded 'in actual damages, o $10, 099,
whlcheveh xslle sey all of which is subject to the over—all

Nxthuut ‘a’capylan employee could end up paying
] hlt;ve damages than he would ever be re quired
frhe. or she had beern found guilty of a

. submxsslun of a claim for punitive
vxdence thEFEUW to a jury until the judge
'y hearing ‘and ‘determiries that there is

idence that - punitive damages may be

’,iF‘the goverhxng body can make certain
Without this expl:c1t author;ty, the gaverrning
coild be subgect'to charges of unlawful
t,pays them, although 1t can

To_alJow an empluyee to recover atturncy’s fees from
a plaxhtlff who! does not substantxally prevail an his
tive damage clalm.;

employee whenever the plaxntiff alleges in his petition that




‘the employee’s acts were within the scope of his employment,
except %“hat the city rieed not provide a defernse if a conflict
“Lof interest develops between the city and the employee
“because- the city firds that the employee was acting outside
" the scope of his employment or because the city finds that
»fthé ‘employee was prompted by actual fraud or actual malice;
. but . the employee is allowed to recover from the city his
‘attorrney's fees (if he can't get them from the plaintiff) if
the gury ultxmate;y finds that he was acting within the scope
of his employment and that no puniitive damages will be
allowea apgainst him. Nevertheless, the city is allowed to
pay the attorney's fees even when purniitive damages are
awarded against the employee, if the governing body can make
Jrertain findirngs

13. To allow the employee to retain additional counze L
g defend him apairnst a punitive damapes claim (where there
is ro conflict with the city and the city is deferding him),
but leaving it 'to the discretion of the governing bocy
whetherfor not. to Peimbqrse those costs to the emplaoyee.

14. T alluw the city to recover attorney’s fees or
other: sts incurred on behalf of ar employee if the emplayee
‘does not comperate in his own defense and that =f the city,
1f he is mltimately found by the trier of fact to have been
acLlhg outside the -scope. of his employment with the city, or

f;fvhlc acts or HMlSSlunS were prompted by actual fraud or
acpuai mallce. j g.,‘{..~' : S

iu.-Tu alluw a c1ty to defend an employee named in a
Sectxon 1983 suit. to the ‘same extent and subject to the same
LOﬂdltluha and lxmltatxuns as. in the Tort Claims Rct.

'»10 alluw'the cxty to pay punitive damape awards
ngen agaxnst empluyeev in civil rights cases to the sanme
extent it ‘may do so under the Tort.Claims Ret if the
governing body makes the same. findivngs it is required to make

n that ac&. “Without:. this explicit authority, a governing
budy menber might be exposed to charges of unlawful
expendxture‘of publzc funds if. it pays them, although again
the argnment can. be made that the current law allows tnis.

. The encl sed orafts of proposed changes to K. 8. A, 75—~
61®u,47u—61®8 75-6£193,. and 75-6116, dated 9-10-86, are an
attempt to 1ncorpnrabe these purposes into the Rct.
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DRAFT
3-~10-86

73-6105. Same; maximum
liability for claimsjy
apportionment of multiple
claims; no liability of
govermnmental entity Lor
employee thereofl for punitive
or exewplary damages or
intoreste; conditional
liabilit

niti
fini
mita

10, 1T )
- [0 5|

Subject to
the provigions of K.S. R, 75—
6111, the liability feor claims
Wwithin the scope of this act
shall rot exceed five hundred
thousand dollars ($50, 220)
actual, punitive and all cther
damages for arny rnumber of
claims arising out of a single
acourrence or accident,

(b) Wher the amount awarded
to or settled upor multiple
claimants exceeds the
“limitations of this section
any party may apply to the
“district court which has
‘gurisdiction of the cause to
.apportion to each claimant the
‘proper share of the total
Camcint - limited herein. The
share: apporticrned to each
claimant ‘shall be in the
‘proportion that the ratio of
the award or settlement wade to
the claimant bears to the
-agarepgate awards and
csettlenents for all claims
‘arising out of the occurrerce
oroaceident.
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or her employment shall be
liabl P tive on
exenp a es or for
in to audoment,

21

(e) A goverrmental entity
shall not be liable for
punitive or exemplary damages
or for interest prior to
Judgment.

Ld) In any tion where
or
made
the trial
A

'empley;; acting ;1€gin the
sJscope of the employee's

employment shall roct be liable
foripunitive or exewplary
damages or - interest price

the ' finder of fact in the

trialls first phase wrnanimously

{ eyond 2 resscnable
employee has

omission - loyea—t e
ated by actual fraud or

malicer, the finder of

may . find that damages
e’ alloved fo
ple, and by
Uy ng the emplo
vir e of ‘the def n
eal er financial d
hall be admissible t
rialls first phase N
iscovery of ¢ e ca
inancial eondition shal
nless punitive or wp
amages are allcocwed t
ger of fact in t tr
st phase. If such dawa
re allowed by th
act, the trial's
nall be conducted
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75-6108. Same; defense of
governmental entity or
employee, when; refusal by
governmental entity to provide
defense, whenj; recovery of
defense costs, when; requests
to provide defense, procedure.
(a) Upon request of an employee
in ‘accordance with subsection
~eN(f), a povernmertal entity
shall provide for the deferse
of any civil action ar
proceeding against such
emnployee, in his or her
official or individual capacity
o both, on aceount of an act
or omission alleged in t

her employment as an employce
‘of the gaovernmental entity,
except as provided in
‘subsection (),
S.7(b) CA ‘govervmental entity may
‘provide for a defense by its
“owr attorney or by employing
other counsel for this purpose
coriby purchasing inswurance
which requires that the insurer
‘provide.the defernse. A
‘goverrmental entity has no
»right{ﬁb‘recoveh such expences
from . the employee defended,
except .as .providad in K. S, A.
7E5-6109. 5
s {e) Except as .provided in
" KoS RT75-436@, 3 noverrnmental
entity may refuse
Cprovide for the deferse of an
~action.against an employee if
‘the governmental entity
determines. that a
. __Qig created because:
Cm (1) Thg act or omission was
‘not within the scope of such
employee’s emplayment
(2) such employee acted or
failed to act because of actual
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fraud or actual malice;
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‘;u el ot

LA (3) the request was niot
L made’in. accordance with
subsection <en(f).
(d) ' If after a timely request
in accordance with subsecticn
(& (f), a governmental entity
L wfadda——ee refuses or
provide arn employee
defense pursuant $o
“{g) "and ‘the employee
‘his or her own coursel to
-defend his or her interests in
‘the agtion.or proceeding, such
‘employee’ is entitled to recover
From the goverrmental entity
‘such’reasornable attorrey’s
fees,!costs and expenses as are
necessarily incurred in
‘defehding his or her interest
in.the action or proceeding i
‘the trier of fact ultimately
‘finds ‘that the action or
cproceeding arose cut of an act
‘oribmission’in the scope of
‘employment . as’ an employee of
the'goverrmental entity, b
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exemplary dama

e (f) An employee's reguest
"fory a-governmental entity to
provide for the deferse of the
enployee shall be made in
Writing within fifteen (15)

vdays aftenr service of process
uporn the employee in the
tactiori S In actions invelving
‘employees of the state, such
request ‘shall be filed in the
affice of the attorney general,
niactions involving employees
of ia- municipality, such request
'shallibe filed with the :
‘governing body thereof =r as
'Uotherwise'provided by such
governing body, A goverrmental
entity, in its disceetion, may
Srprovide requested defernse for
Jany of “its employees who failed
oto make a request within the
“time prescribed by this
subsection,




75-6109. Same;
indemnification of enployee
acting within scope of
employment; no punitive or
exemplary damages; Yy of

wheni recovery or defense costs
by governmental entity, when.
La) Exvept as otherwise
provided in
ey below, and elsewhere in
the Kansas (tortd claims act, a
pevernmental entity is liable,
and shall indemnify its
employees apgainst damages, for
injury o damage proximately
caused by an act or amission of
an employee while acting within
the scope . of his or her
enployment.
S &b) R governmental entity
shall not be liable under the
provisions of this act for any
_punitive or-exemplary damages
‘against ‘an employee, wor for
payment of any costs, Judgments
o settlements which are paid
through “an applicable contract
or;policy~pf,insurance.
£g) The goverrmental entity
shall have the right to recovenr
any. payments . made by it far any
.

; ki b G
-

ttzrheyls fees
cincurred by or on
‘pehalf.0F3an’emplmyee‘s defense
i € the. employee fails to
cooperate in'good faith in the
‘defense of his or her cwn

ve
claim wor-actiorn - or if the trier
of 'fact finds that the act or
sriomission of the employee was
Crdeesuce—et cutside the scope
“the e
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75-6116. Payment of liability
and defense costs in civil
rights cases; compromise or

(a) If an
enployee of a goverrmental
entity is or could be subject
to personal civil liability on
account of a rnoncriminal act or
omission which is
the

employeets employment and which
allegedly violates the civil
rights laws of the Urnited
States or of the state of
Karnsas, the gaverrmental entity
shall provide for the defense
of any civil action or
proceeding which arises out of
the act or omission and which
is brought against the employee
in the emnployee's official or
individual capacity or both to
the extent ard under the
corditions and limitations
provided by K.S.R. 75-61025, 75-
6188 and 78 23 and amendments
~thereto for the deferse of

actions and proceedings under

the Kansas tort claims act.

L 4B) If the employee's act or
~omission giving rise to the
caction.or proceeding was

not She—vesuib—st actuated by

ractusl fraud or actual malice
‘and the enployee reascnably
cooperates .in good faith in

J"defense of his or h

i
action or proceeding, the
governmental entity, subject to
any procedural recguirements

imposed by statute, ordinarce,

i
|
g
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resclution or writtern pzlicy,

shall pay or cause to be paid

any jgudgment or settlement of

the claim cr suit, including

any award of attorney feesy and
cost s ame—t : -
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described
in subsectian (a)y, a claim
against the state or an
employee of the state may be
compromised or settled for and
on behalf of the state ar
employee under the conditions
and procedureg provided by
K. 8l R, 756106 and amendments
thereto for settlenertsy of
actions pursuaant to the Karsas
tort claims act.

e () Nathivg in this
section’/ or in the Karisas taort
claims”act shall be constried

a8 a'waivepr by the state of
Kansas ofF inmunity from suit
Cunder’the’11th amendment to the
Leonstitution of the Uriited
v Btatesey ) por a waiver by a
laevernuertal £

immunity from ty
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. League
YA of Kansas
~Municipalities

: .WGWWWIIIWQVMH 3T., TOPUKA, KANEAS 6640 VARIA P13-154-956¢8

Chairman Joe Knopp and Members of the Special
Committee on Tort Reform and Insurance Liability
Jim Kaup, Attorney, League of Kansas Municipalities
September 11, 1986

. LEAGUE TASK FORCE ON MUNICIPAL TORT LIABILITY

The Task Force on Municipal Tort Liability was created by action of the Governing
Body of the League of Kansas Municipalities in July 1986. The Task Force is comprised of
the six members of the League's standing Committee on Municipal Legal Defense and five
members appointed by the League president.

The Task Force was created for the following purposes:

L. To ldentify the causes and effects, and extent, of the current tort liability and
insurance “crisis" faced by local governments in Kansas.

2. To analyze the Kansas Tort Claims Act and state insurance laws for those
amendments and revisions necessary to reach an appropriate level of immunity for local
governments from tort liability which will balance the needs of harmed individuals with the
public's need for governmental programs and services.

) 3. To assist the League in' developing policy positions snd legislative proposals
" regarding tort law reform and insurance regulatory efforts for the 1987 legislative session.

" To assist the League's staff in preparing proposed amendments for consideration by
“the Special Committee on Tort Reform and Insurance Liability during the summer and fal]
" 0f-1986, and to follow through on those recommendations during the 1987 legislative session.

S Th¢ ‘n\iemﬁérsbip of the Task Force is as follows:

- ~.David Retter, Chairman, City Attorney, Concordia
. Dale Bell, City Attorney, Emporia

©*."Greg A\ Bengston, City Attorney, Salina
 John.Dekker, Director of Law, Wichita
Robert Evans, City Manager, Bonner Springs
Irene B. French, Mayor, Merriam

“Tom Glinstra, City Attorney, Olathe

Ron Miller, City Administrator, Topeka -
David R. Platt, City Attorney, Junction City
Robert G. Suelter, City Attorney, Great Bend
Robert Watson, City Attorney, Overland Park

The attached materials are recommendations of the Task Force arrived at following
several meetings held in August and September of 1986. Attached to each proposed
amendment to the Kansas Tort Claims Act is a short explanation of the purpose of, and need
for, the change in law. These proposals have not been submitted to the League Governing
Body and have not yet been considered for inclusion in the League of Municipalities

Statement of Municipa} Policy. /]Ha c(’\ ment 2




EXPLANATORY NOTE
K.S.A, 75-6101

. The Task Force tecommends the amendme
legislative findings which identify the nature an
with governmental liability n tort,

nt of th

of the Task Force that the Kansas Act be modified fro
to one of "closed-ended Hability," An example of a stat
approach, l.e., an act which sets out t)}ose area
for which there shall be tort llablliry,

of that act Is set out ag follows:

s of gove

24-10-106. Immunity and partial walver,
from Hability in all claims for'{njury which |
of whether that may be the type of action or the f
€xcept as provided otherwize in this section, Sove
public entity In an action ¢ injuries resulting fr

a) The operation of a m

a public employee while in the course of his em

pital, correcti
ic entity;

ublic building;
public highway,

17-1-102, C.R.§
-2 (¢) A dangero
“-(d) A dangero

«» or Jail by such publ
us condition of any p
us condition of a

d extent of the public costs,
The proposed language also

m one of "

Is the Colorado Tort Claims Act.

road, or street which

TO

is statute by the addition of certain
assoclated
reflects the proposal
open-ended tort Hability"
€ law which utilizes the "closed-endeqd”
tamental functlons and services

A relevant portion

(1) A public entity shall be immune
le in tort or could lfe

in tort regardless
hosen by the clatmant
y Is waived by a

orm of relief ¢
reign iImmunit

om:
otor vehicle, owned or leased b

Y such public entity, by
€xcept emergency vehicles
)y C.R.S. 1973;

onal facillty, as defined in section

physically

~Interferes with
portion custom

the movement of

traff

Ic on the paved portion, if paved, or on the

arily used for trave

I by motor vehicles,

highway,

road, street,

or of any highway whi
federal primary highw

if unpaved, of any public
porate limits of any municipality,

interstate highway system or the
ay system, or of any highw

secondary highway 5Y8

tem, or of an

system on th

Y highway whic
at portion of such high

ay which is a part of the federal

h is a part of the state highway

is

and intended for public travel or pa

way, road, street,

rking thereon,

"physically interf

eres with the move

or sidewalk which wasg designed
As used in this section, the phrase

/ signals,

or'markings,

c" shall not include traffic signs,
or.the lack thereof, but shall

" stop sign or a yield si

gn which reassigned the right
al on'which conflicting direct]

include the failure to repalr a

of-way or the failure to repair

ons are displayed, If such failure
tion 24-10-103 (1);

» Jail, public facility located in

entity, or public water, gas,

‘sanitation, electrical, power,
ot in paragraph (d) of this sub

or swimming facility,

Nothing in this paragraph (e)
section (1) shall be con

. from asserting sovereign imm

unity for an injury cau

strued to prevent a public entity
sed by the natural condition

of any unimproved property,

whether or not such pr

> operty is located in a park or
“recreation area or a highway

-~(f) The operation and main
‘facllity, electrical facility,
(2) Nothing In this section
a walver of sovereign immun
to act, of a public employee

» road, or street right-of-way.
tenance of any public water fac
power facility, or swimming faci
or in section 24-10-104 shall be construed to constitute
fty where the injury arises from the act, or failure
where the act is the type of act for which the public

ility, gas facillty, sanitation
lity by such pubdlic entity,

+ a public
or fatlure

to act for which a public e
from liability,




EXPLANATORY NOTE TO
K.8.A, 75-6102;

First, 1dditlonal language would be added to the definitlon of "

tort law, (See also the proposed amendment to K.5.A. 75-6101
Second, a new definitlon would be added, for "community

ariendments to encourage local governments to more fully util
authorized by law (e.g., DUL) by removing the present obstacle

service work.

Two amendments are proposed to the deflinitions section of the Tort Claims Act.

municipality” to clarify

that the governmental-proprietary function distinction no longer has any basis in Kansas

J

service work,"” This amend-

ment s ldentical to the language in 1986 House Bill 3114, passed by both the House and
Senate. Thls definition ties in with the proposed exemption from tort liability for persons
engaged in communlty service programs (see K.S.A. 75-6104(s)). It is the (ntent of these

ize court diversion programs

to such utilization-~the

fear of llability against the governmental entity for acts of persons.engaged in community

ST



15—‘!“. Liability of gr.vernmental en-
damages csused by employee acts

\ssions; when; applicable precedure,
“wJiectto the limitations of this act, each
5ovcmmenhl entity shall be liable for
amages caused by the negligent or wrong-
ful act or omission of any of its employees
while acting within the scope of their em-
ployment under circumstances where the
governmental enhéy, :}f)n] private person,

(1) Except as otherwise i
this act, either the code of civi procedure
or, subject to provision (2} of this subsec-
tion, the code of civil procedure for limited
actions shall be applicable to actions within
of this act, Achonr-fordnm:

e—scope—of-the-Kantastor—l
Aet—bmuthﬁdeHhe—eede—e(—eml—pfeeo-

the sco

(2) Actions within the scoge of the Kan.
sas tort claims act may not be brought under
the small claims procedure act.

fand no governmental entity or employee shall be tiable for

an amount greater than that represented by the degree ~(
percentage of the negligence or fault attributable to "
entlty or employee that produa(. “the damages

™ (b) (1) In order to encourage the provision of services to
protect the pubiic health and safety, and to allow govern-
mental entities to allocate their limited fiscal resources,
a governmental entity or employee thereof shall not be
deemed to have assumed a duty of care where none other-
wise existed by the performanze of a service or an act of

assistance for the benefit of any person. The adoption of

a policy or a regulation to protect any person's health or
safety shall not give rise to a duty of care on the part of

& governmental entity or employee thereof where none other-
wise existed. In addltion, the enforcement of or failure to

enforce any such pollcy or regulation or the mere fact that

an inspection was conducted tn the course of enforcing such

policy ot regulation shall not give rise to a duty of care

where none otherwise existed; however, in a s'tuation in

which llabllity exists in accordance with the provisions of

this act, nothing shall be deemed to foreclose the assumption

of a duty of care by a governmental entity or employee

thereof when the governmental entity or employee thereof
requires any person to perform an act as the result of such

an inspection or as the result of the application of such

nelicy or regulation. Nothing in this section shall be con-
strued to relleve a governmental entity of a duty of care
exprus__y impused under other statutory provision,

(2} Nowhing in this act shall be deemcd to create any duty

of care,
| -

(d) (1) Any person claiming to have suffered an Injury by a governmental entlty or employee

thereof shall file a written notice as provided in this section within 180 days after the date of

the discovery of the injury, regardless of whether the person then knew all of the elements of a

claim or of a cause of action for such Injury. Comnliance with the provisions of this

section shall be a jurisdictional prerequisite to any action brought under the provisions of this

.. act, and failure of compliance shall forever bar any such action.

" (2) The notice shall contain the following:

(a) The name and address of the cla(mant, and the name and address of his or her

attorney, if any;

(b) A concise statement of the factual basis of the claim, including the date, tiine,

place, and circumstances of the act, omisslon, or event complained of;

‘(c) The name and address of any public employee involved, if known;

(d) A conclse statement of the nature and the extent of the injury claimed to have been

suffered; .-

“'(e) A statement of the amount of monetary damages that is being requested.

- (3) If the claim is against the state or an employee thereof, the notice shall be filed with

the attorney general. If the claim is against any other governmental entity or an employee

thereof, the notice shall be filed with the clerk of the governmental entity. Such

 notice shall be effective upon mailing by registered mail or upon personal service.

(4) When the claim Is one for death by wrcngful act or omission, the notice may be pre-

.sented by the personal representative, surviving spousec, or next of kin_of the deceased.

{5) Any action brought pursuant to this act shall be commenced within the time period

provided for in subsection (¢)(1), or it shall be forever barred; except that, if compliance with

the provisions of subsection (6) of this section would vtherwise result in the barring of an action,
such time period shall be extended by the time period required for compiiance with the nrovi-
sions of subsection (6) of this section.

(6) No action brought pursuant to this act shall be commenced until after the claimant who
has filed timely notice pursuant to subsection (1) of this section has received notice from the
governmental entity that the entity has denied the clana, or until after 60 days has passed
following the filing of the notice of claim required by this section, whichever occurs first,




:: & w,&"wx

EXPLANATORY NOTE TO
K.8.A, 75-6103

Generally, this section of the Tort Claims Act sets out the scope of liability for
governmental entities for acts of thelr employees. It further provides that the
civil procedure for limited actlons governs lawsuits brought under the TCA.

The proposed amendment for 75-6103(a) {8 intended to codify current Kansas case
law which establishes fault-based liability and rejects the doctrine of joint and scverai

Habllity. This amendment is not intended to make any change In current K
law,

code of

anLas tort

New subsection (b) is offered as a legislative response to the recent Kansas S preme
Court declslon of #udge v, Clty of Kanens City. Specificaily, this amendmenrt is an cffort
to "undo" that portion of the Fudge dectsion which says that a special duty is created
when governmental employees are subject to "mandatory guidelines” to be followed in
a glven situation, and that llabllity arlses where third parties are Injured as a result of
the breach of thie court-created "speclal duty.” Prorosed new subsection (b) s merely
a codification of what we view the pre-Fudge rule in Kansas to have been, f.e., that the
duty of care owed by governmental employees is to the public at large, not (o specific
indlviduals. The proposed amendment contains language expiaining why such 4 duty of
care Is In the pubdlic interest, and specifically provides that the adoption cf policics o
regulations (e.g., the Pudge case) dnes not in and of Itself create any duty of car
the part of the governmental entity or its employee in the absence of an already existiag
, duty. Proposed suosection (b)(2) Is metaly a reminder of the fact that no Hghts and no
, duties arfse from the Tort Clalms Act ltyelf.

¢ on

The proposed amendment to new subsection (c) is the deletion of language which
would be inconsistent with proposed amendment subsection (d).
! The language proposed as new subsection (d) establishes a written norice of ¢laim
; i proce-lare which would be jurisdictional In Kansas Tort Claims Act lawsults. The amendmony
| ,
|
|

j would require a percon who alleges to have suffered Injury as a result of an action of a
governmental entity or employee to file a written notlce with the governmental entigy
within 180 days after dare of discovery of the inJury. Subsection (A)2) sets out the

sl ia

tion valch muct be contained In the writtan notice, rubsection (d)3) providhes for the
‘g of the notice of clalm, and (d){6) establiehes a mandatory walting pertod follow i,
the filing of the wricten notice of clair before a l&;\‘sult can be commenced under e
Tort Claims Act. The purpose of this 60-day walting period bs to provide an orpon

for the parties to assess the claim, determine its merlt, and possibly achieve a wetrien
prior to crial,




i,
. Y

73.8104, Same; exceptions from liabil.

; ity. A governmenta) entity or an emplovee

: acting within the scope of the em loyee's
employment shall not be liable for mages
resulting from:

(a) Legislative functions, including, but
not limited to, the adoption or failure to
ado;;t any statute, regulation, ordinance or
resolution; asi-judicial function

(b) judicial functior/. “{MJ*QLL"""*"“"*

{c) enforcement of or failure to enforce a (L The “T)‘PICIT\CD_S(:!l'lOﬂv‘gijliiL?!'(f

(d) the adeption or fallure to law.l;yhet}&e: validoilnvalid. (n?l\:‘ding. %‘{' to implement a policy or repulal
; :y or_ ! not limited to, any statute, regulation, ordi- tion, whether valid or invalid,
e e o] et o Mo i
health, vaf If hall any claim based upon the exercise or arny person’s health, safety or
2£dlth, vafety or welfare s performance or the failure to exercise of WLY gl
hot give rise to a duty of C‘”e‘_l perform a discretionary function of duty on

welfare or adopted to ”?’E‘i”‘(

(e)} the part of a governmenta] entity or em. |a statute, regulation, ordinance’
ployee, whether or not the discretion be |5t resolution shail not give rise
be IVE rlse

— abysed! {to a duty of Care,
(o &% the assessment or collection of taxes

( )’ e — or spechl u‘e,:menu‘ and ngﬂfd‘CES of the leve] of
B H\any claim by an employae of a gov- |discretion involved

emmental enti arising from the tortioys

; conduct of another em loyee of the same

i . govemmental entity, if such claim is (1)

! compensible pursuant to the Kansas work-

E men s compensation act or (2) not compen-

| sible pursuant to the Kansas workmen’s

, compensation act because the injured em-

s ployee was & firemen's rellef association

! member who way exempt from such sct

< pursuant to K.S.A, 44-505d at the time the

() - claim arose;

) 3\ the malfunction, destruction or un-
authorized remaval of any traffic or road
sign, signal or warning device unjess it is
not corrected by the governmental entty
responsible within a reasonable tinie after The dec(sl()_rLQ~ijl:lgg_gr_nr_q move,
fonaal or destruction orouice of such el or not to plnce or remove, sipas,

g e o feos fe
herein—s -ghve—rise—to—tHability—arising 1.8_111&9_!80! warning devices i
W},e_t:ﬁ' Hen dlscretlonarxggt_t_.
of-the

wr M Vany claim which is limited < barred
by any other law or which is for injuries or
property damage against an officer, em.
plovee or agent where the individual is {m-
. mune frem suit or damages;

(1) W \any claim based upon emergency
preparedness activities, excent that govern-
mental entities shail be liable for claims to
the extent provided in article 9 of chapter 48




(k) }- ——uf the Kansus Statutes Annotated;

— ) the failure to make an inspection, or
muking an inadequate or negligent inspec.
tion, olany property other than the property
of the governrental entity, to determine
whether the property complies with or vio.
lates anv law or regulation o contains a

1)) hazard to public health or safety;

te+ \snuw or ice conditions or other tem-
porary or natural conditions on any public
way or other public place due to weather
conditions. unless the condition is affirma.
tively causeﬁ} by the negligent act of the

(m)) ~ governmental entity;

) tH\ the plan or design for the constryec.
tion of or an improvement to public prop-
erty, either in its original construction or
any improvement thereto, if the plan or de.
sign is approved In advance of the con-
struction or improvement by the governing
body of the governmental entity or some
other body or employee exercising discre-
Honary authority to give such approval and
if the plan or design was prepared in con-
formity with the generally recognized and
prevailing standards in existence at the time

(U such plan or design was prepared;
(02} )\ failure to provide, or the method of
(0))— providing, police or fire protection;

{nh\ any claim for injuries resulting from
the use of any public property intended or
permitted to be used as a park, playground
or open area for recreational purposes. un-
less the govemmental entity or an em-
ployee thereof is guilty of gross and wanton
negligence proximately causing such in-

S, jury;
(p)}— fo}\ the natural condition of any unime
proved public property of the governmental
LQ)L entity;

/ tpH\ any claim for injuries resulting from
the maintenance of an abandoned cemetery,
title to which has vested {n a governmental
entity pursuant to K.S.A, 17-1366 through
17-1368, and amendments thereto, unless
the governmental entity or an emplovee
thereof is guilty ?f gross‘and n/an‘tojn negli-

(1) Yoo gence proximately causing the njurv; or
()} ta) \ the existence, (n any condition, of a

minimum maintenance road, after béing (s) any claim for damaces
The members of the govern- ] properly so declared and signed as provide Pt

fesulting from performance of
Ing body of a governmental _Kje enumeration of exceptions to Tiability | SQmmunity service work;
entity acting within the scope in this section shall not be construed to be
of their employment shall exclusive nor as legislative intent to waive
not be liable for damages re- immunity from liability in the performance
sulting from any act of the or failure to perform any other act or func-
governing body of the gov- tion of a discretionury nature,

crnmental entity irrespective
~of whether or not such act
involved the exercise of dis-
cretion or rhe level of dls-
| cretion involved.




EXPLANATORY NOTE TO
K.S.A, 75-6104

The amendments to 75-6104 are offered in the alternative to the Task Force's
original proposal to change the Kansas Tort Claims Act from a law of "open-ended liability”
* to one of "closed-ended llability." Should the legislature choose to reject our public policy
arguments in favor of the change to closed-ended liability, we submit the following amend-

ment to that section of the Tort Claims Act which establishes the exceptions from lia-
bility.

The major amendments to this section begin with the addition of language to 75-6104(c).

This addlitional language is another response to the Fudge decision and specifically provides
that {mplementation (or faijlure to implement) policles or regulations cannot in and of
ltself establish a duty of care where none otherwise existed. A related amendment, also
{n response to Fudge, is new (d) which would provide that the adoption, or failure to adopt,
4 policy or regulation cannot in and of {tself establish a duty of care where none already
exlsted.

The next major amenc ment to this statute is found at new (h), the traffic signing
exception from llability, The amendment would strike a portion of the current law and
replace it with clear language providing that decision of whether or not to place or
remove trafflc signs, signals or warning devices is a discretionary act and as such would
enjoy the exception from liability provided at 75-6104(e).

The amendment found at (f) would be a new exception from lability for damages
resulting from performance of community service work.

A new paragraph is recommended to follow the listing of exceptions from liability
{(a) through (s)). This new exception would provide for blanket individual immunity for
members of governing bodles when acting within the scope of their employment,

Several other proposals are found in this amendment to K.S.A. 75-6104, specifically
the addition of "quasi-judicial" to the judlcial function exception in (b) and a clarification
to new {(e) to the effz2ct that the discretionary function exception is applicable to any

situation where discretionary authority exists, regardless of the degree of discrerion involved.

A e e,



758188, Same; settlement of claims,
procedure; effect of settlement. (a) Subject
to the terms of a.. insurance contract, if any,
a claim against the state or em loyee
thereof acting within the scope of the em-
ployee's office or employment may be com-
promised or settled for and on behalf of the
state and any such employee by the attorney
general, with the approval of the state fi-
nance council. The approval of settlements
and compromises by the state finance
council is hereby characterized as a matter
of legislative dere ation and subject to the
guidelines prescribed in subsection (¢) -of
K.S.A. 75-3711c, except that such approval
also may be givea when the legislature is in
session. '

tb)  Subject to the terms of the insurance
contract, if any, claims against a municipal-
ity or employee thereofgacﬁng within the
scope of t%e employee’s office or employ-
ment may be compromised or settled by the
governing body of the municipality, or in
such manner as such governing body may
designate,

(c}) The acceptance by a claimant of any
such compremise or settlement hereunder
shall be fina! and conclusive on the claim-
ant, and <hall constitute & complete release
of any ¢iatm zgainst the governmental entity
involved and against the employee whose
act or cmission gave rise to the claim, by
reason of the same subject matter.

(NHo amendments proposed)




, 73-8107. Same; judgment against gov-
‘ emmental entity, effect; judgment against
' employee, effect. (a) The judgment in an
action subject to the provisions of this act
‘ against a governmental entity shall const-
; tute a complete bar to any action by the
! claimant, by reason of the same subject
matter, against the employee whose act or
omission gave rise to the claim,
: (b) Any judgment against an employee
; whose act or omission gave rise to the claim
shall constitute a complete bar to any action
for injury by the claimant, by reason of the
same subject matter, againsta governmental
entity. )

(No amendments proposed)

S R
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T8-8110. Same; couts for defense of
municipalities or its employees; special liae
bility expense fund, establishment and
maintenance; tax levy. (a) Payments by mu-
nicipalities for the cost of roviding for its
defense and the defense o employees pur-
suant to this act and for the payment of
claims and other direct and indirect costs
resulting from the implementation of this
act may be paid from the general or other
existing fungof such municipality or from a
special liability expense fund established
for such purpose pursuant to subsection (b).

(b) Whenever the governing body of an
municipality shall determine that it is ad.
visable to establish a special fund for the
payment of such costs and to establish a
reserve therefor, in lieu of paying the same
out of the general or other existing fund of
the municipality, such governing body may
create and establish a special liability ex-
pense fund for the payment of such costs

and may place therein any moneys received -

by the municipality from any source what.
soever which may be lnwfu{l

such purpose including theJ:oroceeds of tax
levies hereinafter authorized and &m\‘dded.
Such fund shall not be subject to

sions of K.S.A. 79-2925 to 79-2037, inclu-
sive, and any acts amendatory thereof or
supplemental thereto, except that in making

(No amendments proposed)

y utilized for -

e provie -

the budget of such municipality, the
amounts credited to and the amount on

‘hand in such special fund, and the amount

expended therefrom, shall be included in
the annual budget for the information of the
residents of such municipality.

(c) Whenever the governing body of 2ny
municipality which is authorized by law to
levy taxes upon property has established a
special liability expense fund under the
provisions of this section and shall deter-
mine that moneys from other sources will
be insufficient to pay such costs, the gov-
eming body is hereby authorized to levy an
annusﬁ tax upon all taxable tangible prop-
erty within tﬁz municipality in an amount
determined by the goveming body to be
necessary for such purpose and in the case
of cities. counties and schoo! districts. o

ay & portion of the principal und interest on
ﬁonds issued by cities under the authority

"of K.S.A, 121774, and amendments thereto,
for the financing of redevelopment projects
.upon property located in such county or

such school district. All such tax lewres shall
exempt from the limitations 1nposed
under the provisions of K.S.A. 79-5001 to

",“»,'19-5016. inclusive, and amendments

thereto, and shall not be subject to or hme
fted by any other tax levy litnitation pre-

" ‘scribed by law.
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734111, Same; purchase of insurance
by governmental entities; interlocal agree-
ments for purchase of insurance or pooling
arrangements,

KS.A. 758111 is hereby wmanded to resd a3 follows:
758111, (a) A governmental entty may obtin insurance to
provide for (1) (ts defense, (2) for its Hability for claims pursuant
to this sct, including lability for civil rights sctions a1 provided
in K.S.A, 738116 and emendments thersto, (3) the defense of its
employees, and (4) for medical peymaent insurance when pur.
chased in conjunction with ins ce authorized by (1), (2) or (3)
tbove.

Any (nsurance purchssed under the provisions of this section
may be purchased from any insurance company or association. In
the case of municipalities any such insurance may be obeained
by competitive bids or by negotiation, In the case of the state,
any such insurance shall be purchased in the manner and subject
to the limitations prescribed by K.S.A, 754114, and amendments
thereto, excent os provided in section 1, With regard to claims
pursuent to the Kansas tort claims act, insurers of governmental
entites may avail themselves of any defense that would be
available to & governmental entity defending itself 1n an action
within the 1cope of this act, except that the limitation on liability
provided by subsection (a) of K.S.A. 75-8108 and amendments
thereto shall not be applicable where the contract of insurance
provides for coverage in excess of such limitation in which case
the limitation on liability shall be fixed at the amount for which
insurance coverage has been purchased

[or where the governmen-al
entity has entered into a
pooling arrangement or agree-
ment pursuant to subsection
(b)(2) of this section and has
waived, by ordinance or rasolu-

(b} Pursuant to the interlocal cooperstion act, municipalities
may enter nto interlocal ugreements providing for:

(1) The purchase of insurance to provide for the defense of
emnployees and for llability for claims pursuant to this act; or

(2) pooling arrangements or other agresments to share and
pay expenditures for judgments, settlements, defenss costs and
other direct or indirect expenses incurred as a result of imple-
mentation of this act including, but not limited to, the establish.
ment of special funds to pay such expenses.

tion of its governing boedy, the
limitation on liability provided
in K.S.A. 75-6105 and amend-
ments thereto, in which case
the limitation on l{ability
shall be fixed at the amount
specified in such ordinance or
resolution.

[Any pooling arrangement cr
other agreement authorized

Sec. 5. K.S.A T4AT02, 75410] and 756111 are hereby re.
pealed.

Ses. 6. This act shall uke effect and be 1n force from and
after 1ty publicution in the surute book.

Apphned Mav | 1\

by this subsection shall not

company nor otherwisc subject

to the provisions of the laws
of this state regulating insur-

ance or insurance companies.
L=

be construed to be an insurance.



BEXPLANATORY NOTE TO
K.S8.A. 75-6111

The two proposed amendments to this statute are llustrative of fact that municipalities

In Kansas are increasingly turning to self-insurance and tnsurance pooling as a means
of avoiding the hardships associated with the labllity insurance "cycle." Because of this
greater rellance upon self-lsutance pooling among municipalities, there {s a desire to
create statutory distinction between "insurance purchased" as used in this statute, and
participation in pooling arrangements as authorized by 75-6111. Specifically, the amend-
ment to (a) would provide tha* the cap on liablllty ($500,000) found in K.S.A. 75-6105
s not walved when a goveramen<al entity enters into a pooling arrangement as authorized
by thi. statute unless the governmental entity takes the positive act of passing an ordinance
; or resolution establishing such a higher Habllity limit, In other words, the automatic
walver of the $500,000 lablility cap which occurs under present law when a governmental
entity obtains insurance coverage in excess of the $500,000 limit would not apply in the
Instance of pooling arrangements, In the absence of a positive declaration by the governing
body of the governmental entity that it will hold itself liable to some higher liability
Hmit,

The proposed amendment to (b)(2) would provide that any of the pooling arrangements
authorized by 75-6111 would not be treated in law as insurance companies and therefore
would not be subject to insurance regulatory laws of the State of Kansas. The struck
language from (b)(2) would be surplus language should the amendment be accepted.
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T3.8113. Same: judgments against
municipalities, how paid: interest; periodic
payments. (4} Upon motion uf a municipul.
ity against whom final judgment has been
rendered for a claim within the scope of this
act, the court in accordance with subsection
{b) may include in such judgment a re-
quirement that the judgment be paid in
whole or in part by periodic payments. Pe-
rivdic payments may be ordered paid over
any period of time not exceeding ten yeavs.
Any periodic payment upoil becoming due
and payable under the terms of the judg-
ment shall constitute a separate judgment.
Any judgment ordering any such payments
shall specify the total amount awarded, the
amount of each payment, the interval be-
tween payments and the number of pay-
ments to be paid under the judgment.
Judgments paid pursuant to this section
shall bear interest as provided in ¥.S.A.
16-204, und amendments thereto, For good
cause shown, the court may modify such
judgmem with respect to the amount of
such payments and the number of payments
to be made or the interval between pay-
ments, but the total amount of damages
awarded by such judgment shall not be
subject to modification in any event and
periodic payments shall not be ordered paid
over i period in excess of ten (10) years]

(b) A court may order periodic payments
only if the court finds that:

(1) Paywment of the judgment {s not to-

[Unless a structured settlement
has been approved by the
court following a finding

that suth Is {n the best
Interests of the parties

[or by pooling arrangements

tally covered by insurance coverage/ob-
tained therefor; and

authorized by K.S.A. Supp.

(2) funds for the current budget year and
other funds of the munieipality which law-
fully may be utilized to pay judiments are
insufficient to finance both the adopted
budget ofexgendﬁtures for the year and the
payment of that portion of the judgment not
covered by insurance obtained therefor.

.

__75-6111(b)(2)
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EXPLANATORY NOTE TO
K.8.A, 75-6112

The proposed amendment to subsection (a) would specifically euthorize payment

of judgments by structured scttlement,

when ordered by the court following a {lnding‘
n the best interest of the parties.

The amendment to subsection (b)(1) is another effort to distinguish between *
purchased"

that a structured settlement would be {

‘insurance
and coverage obtained via pocling arrangements,
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75-8113. Same: shimeys for payment of

judgments or settlelnents “against munici.

palities, sources, Payment of any judg-

ments, compromises or settlemnents for

which a municipality is liable pursuant to

this act tnav be mada from any funds or

moneys of the municipality which lawfully

may be utilized for such ts;utpou or if the

municipality is authorized by law to levy

taxes upon property such payment may be

made from moncys receiv . leraporary notes
. suance of no-fund warrants/or general obi- T
gation bonds, Suely warrants/way RaRire T 'sgued under the authority
serfally at such vearly dates as to be pavable l'o( thls act "
by not 1ore than ten (10} tax levies. Bonds B

{ssued under the authority of this act shall

be issued in accordance with the provisions

of the generul bond Juw and shall be in

addition to and not subject to any bonded

debt limitation prescribed by any other law

of this state. Toxes levied for the pavment of o
warrants/or bonds shall be exempt from the —{’-—t—?—m orary notes
limitations imposed under the provisions of

K.S.A. 79-5001 to 79-5016 inclusive, und

amendments thereto and shall not be sub-

ject to or limited by any other tax levy limi-

tation prescribed by law,
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BXPLANATORY NOTB TO
K.8.A, 75-6113

The amendments proposed to this section of the Tort Claims Act are offered as
clarifications to what the members of the Task PForce belleve is already applicable Kansas
law. Flrst, ac two points In this statute the term "temporary notes" !s {nserted to clarify
that the issuance of temporary notes Is a lawful act for purposes of paying judgments
or settlements under the Tort Claims Act. This {8 consideced only a clarification due
to the fact that under the provisions of the general bond law (K.S.A, 10-101, et seq),
legal authority exists to Issue temporary notes fmy time there Is statutory authority 1
Issue general obligation bonds (e.g., K.S.A, 75-6113).

The second amendment to this statute serves to clarify our interpretation of 75-6113
that the authority for the {sguance of ne-fund warrants for purposes of paying tort judgments
or scttlemente i6 based upon K.5.A. 75-6113 {tself, and no rellance upon any other svatute
Is necessary for the undnrlylng authority to lssue the no-fund warrants. This amendment
should also clarify the point that the procedure for such issuance !s provided within the
text of this statute {tself and i not dependent upon any other Kansas law.



MEMORANDUM

o Septembe, 10, 1936

70: Special Committee on Tort Reform and Liability Insurance
FROM: Kansas Legislative Resvarch Department
RE Suggested Tort Law and Liability Insurance Changes

The following are suggestions for changes to the ransas tort and
insurance 1Hability system which have been made by various conferces before the
Special Committee on Tort Reform and Liability Insurance. Included also are
other tort and {insurance reform measures which the Committee has been g de
aware of through studies and materials distributed to ft. The suggested change
fs 1isted, as well as the source for the suggestion,

Tort Law Changes -- General

..... it co—

1. Eliminate the collateral Source rule -- Kansas Coalition for T
Reform (hereinafter referred to as the Kansas Coalition), (
Attachment ) Professor Jim Concannon urged that the collaterqg)

2. Limit punitive damage awards -- Kansas Coalition. (See Attach-
ment 11} A representative of the Kansas Association of Defense

Counsel has suggested enactment of something similar to 1986 H.B,
2457,

3. Itemize Jury verdicts - Kansas Coalition and the Kansas Trig)
Lawyers Association, (See Attachment [11)

4,  Instruct juries about the taxability of awards -- Kansas
Coalition, (See Attachment v)

5. Mandate structuring of awards similar to 1986 H.B. 2661 which
passed -~ Kansas Coalition,

6. Limit noneconomic damages awards -- Kansas Coalition,

7. Establish criteria for expert witnesses similar  to  those
contained in 1986 S.B. 540 -- Kansas Coalition.
8. Grant or allow fmmunity for directors and officers of nonprofit
organization -- Kansas Coalition, The follawing Suqggested
language was sutinitied: “No director or officer of d non-profit
corparation shall be 1i{able for actions taken, or omissions made
in the performance of his duties as a board memboer except

for
wanton or wilful acts or omissions, "

/

Aifachne.



Insurance Law Changes

1.

10.

11,

12,

Enact 1986 S.B. 528 which would require property and casualty
insurers to notify policy holders of any rate increases prior to
increasing the premiums., The bill would require premium rates
for any renewal policy to be at the same rates charged in the
preceding policy until the insured is notified of any increase --
the Kansas Insurance Department,

Enacl S.B. 729 which would authorize the Insurance Commissioner
to require property and casualty insurers to record and report
loss and expense experienced on specific classifications of
insurance -- Kansas. Insurance Commissioner. The Kansas Trial
Lawyers Assocfation supports insurer reporting of adequate data
regarding Kansas profit and loss experience of the varicus lines
of insurance, AR

Require insurers fto:irépOrt to the appropriate state licensing
agency and to the Kansas Insurance Department all information on
all claims against professionals -- Kansas Engineering Society,

Enact an excess profits tax -- Kansas Insurance Commissioner,

Mandate the establishment of a joint underwriting authority (JUA)

for property and casualty insurers --  Kansas Insurance
Commissioner, e

Authorize Insurance Commissioner to more closely requlate rating
plans submitted (the;same concept was contained in 1986 H.pB.
3104) -- Kansas Insurance Commissioner,

Expand audit capacity of the insurance commissioner to insure
data supplied by fnsurers is accurate and not falsified -- Kansas
Trial Lawyers Associatipn.

Base rates for insureds on (Kansas) experience -- Kansas 7Trial
Lawyers Association and American Association of Retired Persons.

Provide for consumer representation in the rate making process --
Kansas Trial Lawyers and the American Association of Retired
Persons, , R

Require full disclosure of financial status of insurers so that a
full-blown rate of return rate regulation is possible.  This
would include consideration of investment income -- Kansas Trial
l.awyers Association,

Authorize the Insurance Commissioner to conduct financial market
conduct and trade practices exams of insurers to curb rating and
other market abuses -- Kansas Trial Lawyers Associition,

Authorize a state-owned or operated reinsurance program with g4
risk management component -- Kansas Trial Lawyers Association,

e
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13. Authorize the Insurance Commissioner to more extensively requlate

reinsurers and surplus line insurers -- Kansas Tria)

Lawyers
Association,

e o S

15. Rellback or freeze property and casualty insurance rates --

dq
Committee member,

16. Fund an actuary position and otherwise upgrade Insurance Depart-
ment rate review staff -- a Committee member.

17. Allow state chartered financial institutions

to  invest in
domestic reinsurance companies,

18. Prohibit defense costs of insurance companies to be included
wi in policy limits,

X86-209/MH
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Bill No.

AN ACT relating to the admissibility of evidence of payments

received by an injured party from sources collateral to the

defendant in all civil actions; repealing K.S.A. 1985 Supp. 60-
3403. B . :

Be it enacted by the Legislature of the State of Kansas:

New Sec. 1. (a) In any action for damages for personal
injury, including bodily  harm, sickness, disease or
death; or for property damage, the court shall admit
into evidence the total. amount of all compensetion or
benefits received or ‘entitled to be received by the
claimant from any. " -collateral source, except
compensation or benefits from life insurance coverage.
(b) If a party  elects .to: introduce evidence of
compensation or benefits from any collateral source,
the court’ shall admit‘evidence of any amounts paid or
contributed to secure the right to any compensation or
benefits concerning which evidence of collateral source
compensation or benefits 'has been admitted; and the
extent to which the 'right! to recover is subject to =
lien or subrogation’right. . . = -

(c) The provisions:of ‘this section. shall apply to any
action pending -or broughti‘on: or after July 1, 1987,
regardless of when the cause of action accrued.

New Sec. 2. This act'replaces K.S.A. 1985 Supp. 60-
3403 and shall be rpplied- to all actions pending under

that statute. K.S.A. 1985 Supp. 60-3403 is hereby
repealed. ‘ RRNEE



(g) The provisions of this section shall apply only to

an action based upon a cause of action accruing on or
after July 1, 1987.




Verdicts
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AN ACT providing for the itemlzatlon of verdicts when damages

are assessed for personal lnjury and repealing 1986 Kan. Sess. Laws
Ch. 229, Section l4(a). ;

Be It enacted by the Leglslatufe of the State of Kansas:

; New Sec. 1. In any action for peésonal injury, any damages
found shall be ltemized by the trier of fact as follows:
(a) Past economic damages;

{ .

, (b) Past noneconomic damages;

§ (c) Future medical damages;

i (d) Future economlic damages excluding future medical damages;
' (e) Future noneconomic damages; and

§ (f) The Interval‘over”Whlch future damages are to be paid.

|

!

New Sec. 2. 1986 Kan. Sess. Laws Ch. 229 Section il(a) is
hereby repealed,
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Bill No.

AN ACT regarding jury instructions on the taxibility
awards for bodily injuriezs.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. In any action where damages are awarded
for bodily injuries, the court if requested by either
party shall instruct the jury whether the award

is
subject to taxation under state or federal laws.

of

e e
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SPONSOR; Sea. Sharp & Rep Spence, Sens

Bane, Bermdt, Cluw, Cordray,

s Vaughn, Zimrsarman, R ey

T ) . Hebaer, Joakiert, Reynolds,
Van Sant

%

~ DELAWARE STATE SENATE
133RD OINBIAL ASSEMBLY

llNAT! Ly, NO._° fg 3

AN ACT TO AMEND TITLE 8 or 'ms uu\mu CODE RELATING TO THE DELAWARE GENERAL
CORPORATION LAW.

BE IT ENACTED BY THE ORNBIM. Anmm.v OF THR STAYTE OF DELAWARE (Two thirds of all
members ¢lectod Lo each Houss thereol comcurviag thecein):

Section t. Amend whucuu (\XC) of Section 102, Titde 8, Delasvare Code, by deleting the period at
Use ead of the macmumnumm«um

Section 1. Amend m«u«mas«mmnm 8, Delawsre Code, by adding & mew subsecticn
{7) to read as loliows:

3

“7) A provision QWQMMWMWQ of & director o the corporalion ne’
itz stockholders tor mwy Cunuu lcv reach of fiduclary duty as & director, provided that mich
provision ehall aot ounlnu kor (et the Labllity of & dlrector (1) for smy breach of the director's
duty of muuwmcmim&muwmmr«uuummmmmgooa falth or
which lnvolva inteational misconduct or & knowiag violation of law, (1) wader secthon 174 of tds
Tite. or (iv) for any transaction from which tha director derived an bngwnper personal beorflt. No
such provizion shall ellminate or Limit the Usbllity of a dlrector lor sy act or omisslon occurring
pelor Lo the date whea such provislon becomes effective, Al relerences ln thls mlaection to s
dlrector shal' also be deerasd L0 rafer L & member of U governing body of & corparailon which b
not suthorized (o ey ~ypiial stoek.”

Scctton 3 Amend subsection (b) of Section 143, Titde §, Delaware Code, by deleting the phvase "l
neglgence of misconduct in the parformance of s duty "

Nertan 4 Amend the fUrst sentence of smubsection (o) of Section 143, Title ¥, Delaware Code. by (3}
deleting the e “as suthorized by the board of dlractors \a 4 specific case.” (b) delating the wwrd

munless® after the woed “amovat” and substituting therefor 1%e word “If” and (<) by adding e word et

. alter tse phuasy “determinod Uiatl e s,

tol)

(C EMcL M
19544

. l‘\L’LL,{ Vi‘“{)
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Commentary on Section 145(b)

Pacagraph (b) has been amended to .confo th
for indemnification under the statute vith the re;:;t .

the
inze:;:;?.r. Supreme chrc. No substantive change i1n the lav

Commantary on Section 145({e)

The Cicst amendment to Sectlion 145(e)

d
previous requirement for authorization of cleces

advancement

litigation expenses, "as authorized by the board of directors in
the speciffc_ case” =0 as to perslt general authorization of
advancement of expenses including & mandatory certiflcate ot
incorporation or by-law provision to that effect. The second
amendment to Section l45(e) changed the undertaking requirad for
the advancenent of expenses to directors and officers so as not
to create an oblligation to repay unless a speclflc determination
is made that the director or officer {3 not entitled to be
indemnified as authorized In Sectlon 145, Nothing in these
~hanges to subsection (@) relleves the board of directors trom
(ta affirmative duty to see that the determinarion required by
subsection {d) ls made for any Indemnification under subsections
(a) and (b).

Commentary on Section 14S(f)

The addition of the phrase “and advancement of expenses*
is intended to make clear that the “other rights® provided for in
Secxlon 145(f) may iaclude crights to have expanses advanced on
tz.ms other than those provided in Section 14S(e). The phrase
“and shall continue as to & person vho has ceased to be a
director, offlicer, employee Or agent® has been relocated to a newv
subsection (), .

Commentary on_Sectiu. '*8(1{)

New subsection 145(j) has been added to set forth the
provision from Section 145(f) referred to above. No substantive
change in the law is intended.

.

Vot )

standard
holdings ot



ko

(Substitute Senate Bill No. 368)

AN ACT

nonprofit charitable Organizations,
Be it enacted by the General Aiambly of the State of Ohio.:

SECTION 1, That section 2305.38 of the Revised Code be
enacted to read as follows; ../ - A

Sec. 2305.38, (A) 'AS USED IN THIS SECTION:

(1) “CHARI'I‘ABLE,ORGANIZATION” MEANS EITHER
OF THE FOLLOWING: SR U ST T AT

(a) ANY NONHOSPIT L, .CHARITABLE NONPRUFIT
CORPORATION THAT IS ORGANIZED AND OPERATED
PURSUANT TO CHAPTER 1702, OF T

CROUP, INSTITUTION, OR SOCIETY THAT IS ORGANIZED
AND OPERATED FOR ANY EDUCATION-RELATED pi/x.
POSE, : A il

(2) “COMPENSATION" DOES NoT INCLUDE ACTUAL
AND NECESSARY EXPENSES THAT 4 B8 INCURRED BY 4

TION, AND THAT ARE REIMBURSED TO THE vOLUN.
TEER OR OTHERWISE PAID,

(3) “CORPORATE SERVICES" MEANS SERVICES
THAT ARE PERFORMED BY A VOLUNTEER WHO (S ASSO-
CIATED WITH A CHARITABLE ORGANIZATION AS
DEFINED IN DIVISION (A)X1)a) OF THIS SECTION AND



Sub. S. B. No. 366

Passed Quaa s L . 19

oo
Approved_ " '“‘L‘/‘/,L - .,
SNEZY.

Ohio, on the______ day of.__.

——

Secretary of State.

File No

. — Effective Date =
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Sub. S.B. 366*
(As Reported by H. Select Committae on
Civil Justice s Tort Reform)

‘(gens. Aronorty  Meshel, Boggs, Snyder, Horn, Cupp,
Schafrt 7 7 Gaeth,

y: Butts, Fisher, Nettle, Branstool, Nevy,
Oelslager, Carney, Gillmor, Collins

Reps. Doyle, Pottenger, Stinziano

Provides volunteers associated with nonprofit
charitable organizations with three qualified
immunities from civil liability.

CONTENT AND OPERATION

I. Definitions

The bill would prescribe qualified immunities from civil
liability, as described in Parts II and III below

» tor volunteers
associated with charitable organizations. Those organizations
would be defined to:'include the following (proposed sec.
2305.38¢A) (1)) o

(a) Any nonhospital, ‘charitable nonprofit corporation thac
i : is organized and operated pursuant to Ohio's Nonprofit Cor
tion Law (Chapter 1702. of the Revised Code), including, but noc

limited to, any such corporation whose articles of incorporation
specify that it is organized and to be operated for an education-
related purpose; e g

pora-

(b) Any nonhospitélf charitable association, group, insti-
tution, or society that is not organized and not orperated for
profit, including, but'not limited to, any such association.

group, institution, or society that is organized and operated for
an education-related purpose.

, A volunteer would be defined as an ofrficer, truscee, or
! other person who performs services for a charitable organization
but does not receive compensation, either directly or indirec

for those servicer. (Proposed sec. 2305.38(A)(5).) For purgnses
of the definition of a volunteer, compensation would not incluce
; "actual and necessary expenses" that are incurred by a volunteer
; in connection with services that he performs for a charitable
: organization, and that are reimbursed to the
otherwise paid. (Proposed sec. 2305.38(A) (2).)

:“/,

volunteer or

* This analysis was prepared before the
committee appeared in the House Journal.
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II. FPirst gualified immunits

The bill woulgd provide voluntesrg associated with charitable
organizations with 3 qualifieq smmunity from civil liabilijty
relative to other individuals® actionsg or omissions, Specirfi-
cally, a volunteer would not pe liable in damages in g4 civil
action for injury, death, or logg to persons Or property (i.e.,
torticus liability) that arises from the “actions or omissions of
any of the orjanization's officers, enployees, trustees, or Oother

volun:ee[s," Unless either of t following Situations is
involved (proposed sec. 2305.38(B) (1) and (2)):

(a)  wWith prior knowledge of an action or omission of g
particular officer, employee, trustee, or other\volunteer, the

velunteer authorizes, approves, or otherwise actively partici-~

Pates in that action or omission;

(b) After an action or omissien °f a particular officer,
employee, trustee, or other volunteer, the volunteer, with full
knowledge of that &ction or omission, ratifieg it.

III. Second and thirg gualified immunities
-Lied immunities

A volunteer also would be proyided with two qualified
iabili

immunities from civil ) ty relative to his QwWn_actions or
omissiong. : V
2massionsg

Specifically, a volunteer would Dot be liable in damages in
a civil action for injury, death, or losg to persons or pProgerty
that arises rrop his actions or onissions in connection with any
supervisory or corporate services that he pPerforms for the
charitable Organization unless an action or omission of the
volunteer involves conduct as described, under the “firge
immunity* apove Or unless an action or omission constitutes

(proposed sec. 2305.38¢(C)) . For purposes 'of this immunity,

“corporate services" ang “supervisory services" would have the
following Meanings; .

(a) Corvorate services--services that are performed by a
volunte~: who is associated with a charitable organization that
is a nonprofit Corporation and that reflect duties oy

Lesponsibilijitijeg under Ohio'sg Nonprofit Corporation Law {proposed
Sec. 2305.38(A) (3))

’

(b) Surervisory services--services that are performeg by a
volunteer wno ig associated with any type of charitaple
organization ang that involve duties ang responsibilities in
connection with the supervision of one or more officers,
employees, Lrustees, or other volunteers of the organization
(proposed sec. 2305.38(A) (4)). '

A volunteer- also would not have civil liability in
connection with anv nonsurervisory or noncorporate services thac
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he performs for the charitable organization unless an action or
omission of the volunteer involves conduct as described under the
"first immunity“ above or unless an action or omission const:-
tutes negligence, willful or wanton misconduct, or intenticnaily
tortious conduct. (Proposed sec. 2305.38(D).) ’

IV. Miscellaneous

The bill contains three wmiscellaneous provisions. Firsc, 1t
would specify that its proposed qualified immunities do not
create, and cannot be construed as Creating, new causes of action
or substantive legal rights against volunteers of char:itanle
organizations. (Proposed sec. 2305.38(E) (1) .)

Second, it would «clarify that the propesed qualirf:iec
immunities do not affect, and cannot be construed as affecting,
any common law or statutory immunities or defenses that volun-
teers may be entitled to under circumstances not covered by the
bill. (Proposed sec. 2305.38(E)(2).) Third, it would speciry
that the proposed immunities only apply to causes of action in
tort against volunteers that arise on or after the bill's
erfective date. (Section 2 of the bill.)

ACTION : DATE JOURNAL ENTRY
Introduced . 03~-25-86 p. 1318
Reported, S. State

& Local Government 05-15-86 pp. 1477-1478
Passed Senate (32-0) 05~-20-86 pPE. 1488-1449

Reported, H. Select Committee v

on Civil Justice & Tort
Reform -~
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Be it enacted by the Legislature of the State of Kansas:

KSA 1-501. Actions for Negligent Performance of Accounting
Services: Doctrine of Limited Foreseeability. (a) This article
governs any action based on negligence brought against any per-
sSon. propr!etorship, partnership, professional corporation or
a8soclation duly authorized to engage Iin the practice of cer-
tified publie accounting in this State, or any of its employees,
partners, officers, shareholders or members. (b) No person,
proprietorship, partnership, professional corporation or asso-
ciation authorized to practice certified public accounting under
this chapter, or any of its employees, agents, partners, offi-
cers, shareholders or members, shall be liable to any person or
entity for civil damages resulting from acts, omissions, deci-
sions or other conduct amounting to negligence in the rendition
of professional accounting services, unless:

(1) The plaihti?f'directly engaged such person,
proprietorship, partnership, corporation or

association to perform professional accounting
services;lor_g¢ﬁ

(2) The defendant knew at the time of the
engagement that the professional accounting
services rendered the client would be made
available to the plaintiff, who was identified
in writlnggto.bhe~defendant, for use in
connection with a specified transaction; and

(3) The defendant knew that the plaintiff intended
to rely upon the professional accounting
services rendered the client in connection
with a specified transaction; and

(4) The defendant had direct contact with the
pPlaintiff and expressed by words or conduct
the defendant's understanding of the plainticers
intended reliance on such professional accountin

ing
services in connection with a specified
transaction.



Be it enacted by the Legislature of the State of Kansas:

60-258a Contributory negligence as bar to recovery in civil
actions abolished, when; award of damages based on comparative
negligence; {mputation of negligence, when; special verdicts anag
findings; joinder of parties; proportioned llability,

(a) The contributory negligence of any party in a civil
actlon shall not bar such party or sald party's legal represen-
tative from recovering damages for negligence resulting in death,
personal injury, ee property damage or economic loss, If such par-
ty's negligence was less than the causal negllgence of the party
or parties against whom claim for recovery is made, but the award
of damages to any party in such action shall be diminished in
proportion to the amount of negligence attributed to such party.
If any such party is claiming damages for a decedent's wrongful

death, the negligence of the decedent, if any, shall be imputed
to such party,

(b) Where the comparative negligence of the parties in
any such action is an issue, the Jury shall return special ver-
dicts or in the absence of a Jury, the court shall make spectial
findings, determining the percentage of negligence attributable
to each of the parties and determining the total amount of dam-
ages sustained by each of the claimants, and the entry of

Judgment shall be made by the court. No general verdict shall be
returned by the Jury.

(c) On motion of any party against whom a claim is
asserted for negligence resulting in death, personal injury, er
property damage or economio loss, any other person whose causal
negligence 13 clalimed to have contributed to such death, personal

injury or property damage shall be joined as an addlitional party
to the action.

(d) Where the comparative negligence of the parties in
any action is an issue and recovery i{s allowed against more than
one party, each such party shall be liable for that portion of
the total dollar amount awarded as damages to any claimant {n the
proportion that the amount of his or her causal negligence bears
to the amount of the causal negligence attributed to all parties
against whom such recovery is allowed,

{(e) The provisions of this section shall be applicable
to actions pursuant to this chapter and to actions commenced pur-
suant to the code of civil procedure for lim;ted actions,
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NAIC Product Liability Insurance

The first exhibit provides product liability insurance information that
is compiled by the National Association of Insurance Commissioncrs from
the special annval statement supplement for product liability insurance,
This information is on a calendar year basis for the years of 19E1
through 1985, The calendar year information is not rate making
information and does not compare premiums with the losses that were
incurred against those premiums.

Kansas Statutory Reporting Requirements

Specific reporting requirements presently provided for in K.$.A. 40-1125
through K.S.A. 40-1133 pertain to professional and product liability
insurance programs. These statutes establish three types of special
reporting requirements (calendar/accident year statistical data, closed
claims reports and policy year statistical data). The following schedule
provides the dates when each reporting requirement became effectve:

Initial
Effective

Statute(s) vnkporting Required _Date
40-1126 to Profersional Linbilicy Insurance Statisticai 7-1-15
40-1129 and Closed Claim Reporting

40-1130 and  Product Llablli:y,ldaurqncc Statistical and 1-1-77 and
40-1131 Closed Claim Reporting ' 7-1-78
40-1132 to Product Liability Insurance Policy Year 7-i-83

40-1133 Statistical Reporting

Summaries produced from reporting requirements have been as {ollous:

Statutory Arca ofk ‘ Summaries Distribution of
Requirement  Information Summarired Prepared Summaries
40-1126 vo Professional Liability Annually None. No requestsy
40-1129 Calendar/Accident Year Since received,

Statistical Intormation 1976
40-112% to Professional Closed Annually® Legislature, when
40-1129 Claims, Health Cave Since requested.  Other
Providers Onlyww 1976 interested pacties

annually.
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40-1130 and  Product Liability Annually*  Legislature vhen
40-1131 Insurance Statistical 1977-1983 requested
and Closed Claims

Noter This information is being reported to the
department} however, we have not compiled the reported
information since 1983, Mo requests fron legislative

members or other parties have been received for this
information.

40-1132 and  Product Liability Annaally*  Legisiature vhen
40-11133 Insurance Policy Year Since requested
Bratistical Reporting 1984

*Copies of these summaries are attached

**Although only the health care provider information has
been sumnarized, the department has been providing copies
of the closed claims information to other categories of
health care provider licensing agencies.

These reporting requizements were enacted to provide a greater level of
detailed loss {nformation than what was then available from the insurance
industry or the department. The first two reporting requirements for
professional and n-oduct Liability insurance (K.S.A. 40-1126 to K.S.A, 40~
1131) produced calendar/accident year statistical data and closcd claims
information that could not ba utilized to evaluate premium rate adequacy
or excessiveness. The third reporting i aquirement, ¢roduct Liability
Insurance Policy Year Statistical Reporting, did produce Kansas
experience that can be utilized in evaluating the overall accuracy of
past product liability premium vate levels. The usability of the product
liability information accumulated under both reporting requiroments is
discussed in the enclosed sumaries.

All of the above reporting requirements result {n additional expenses for
the insurance industry and additional workloads for this department, One
of the basic problems with these statutory reporting requirements is the
necessity to assure compliance with the requirements. This often is
difficult to determine and when pursued can significantly increase the
department 's workload. The product liability policy year reporting
statutes include a substantial penalty provision (approximately $473,000
of penalties have been collected), Because of this penalty provision, we
believe that industry compliance with the product policy year reporting
requirements has been superior to their compliance efforts with the other
reporting requirvements,

The department has not directly utilized any of the closed claims
reporting information, for product or professional liability insurance,
to assist in rate level review or rate filing analysis. Calendar/accident
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year statistical information accumulated for product and professional
liability insurance has not assisted in department reviews. This type of
information should not be utilized for direct rate level cvaluations
since it does not relate to the policy year rate making procedures
utilized to establish premium rates.

Policy year product liability insurance reporting information (K.$.A. 40-
1132 and 1133) received and summarized by the department has been ol
limited assistance in reviewing current or prospective premium rate
levels. The most significant benefit of this information is that it will
provide a method to determine premium rate accuracy for past years.
Another limitation of the utilization of this information is that the
loss data for all years is not yet finalized. New claim or suit could be
made for any of the policy years, including 1977, and that reserved
amounts for outstanding claims and suits are often substantially revised.

Since none of these specific reporting requirements have been of direct
benefit to the department in reviewing current or prospective premium
ra.es, the department requires insurance industry compliance because of
the continued existence of the statutory provisions, It should also be
noted that the department summarizes only those areas where there has
been a demonstrated legislative interest and there has been little, if
any, utilization of the information in premium ratz reviews or
evaluations,

CONCLUSIONS

Product liability reporting requirements, except for the policy yecar
reporting requived by K.S.A. 40-1132 and 1133, are not beinyg utilized by
the department and the department has not baen requested to furnish this
information to any other party. It would appear that the reporting
vequirements of K.S.,A. 40-1130 and 1131 could be discontinued.

.ssional liability reporting requirements have been utilized to a
limited extent to monitor the medical malpractice area. The results of
these reporting requirements have not been of any assistance in rate
level evaluations,

FCH6
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[As Amended by House Committee of the Whaole)

As Amended by House Committee

As Amended by Senate Commitice

" Seston of 1088 T T

SENATE BILL No. 528

By Committee on Financial Institutions and Insurance

'1-31

AN ACT relx’xt(hg‘v (tk"')k Insurance; [concemning premiums;] requir-
ing notice prior to lncr_éasing premiums for certain policies
(and notice of premium due of a medicare supplement policy

of insurance; amending K.S.A. 1985 Supp. 40-19¢09 and re-
pealing the existing section],

Be it enacted by the Legislature of the State of Kansas:
Soelion 4 The Now Section 1. On and sfter January 1,
1987, the premium rates for an, contract of property or astalty

insurance continued or renewed following the effective date of

this act shall be no greater than that those charged for the
Immediately preceding policy perlod untess and wntil the in-
sured is nMeéofmiyeppHéaMe nerease £+ (w) The notioo
to rooeived after the continuation OFf ronetwad
dater and (b) tho sontruet iy placed toith srother
Hvurance sompany within 60 dayre of streh no-
Hftoation: Suoh vancellation shall bo pro rata at
the rate oharged for the tmmmodiatoly Preceding
polioy poriod unless and until the insured is notified of any
applicable incree-~, ‘Notice to the agent shall be considered
notice to the insured,

[New Sec, 2. Except as otherwise provided in thiy act, no
medicare supplement policy of insurance, as defined by the
commissionor of insurance by rule and regulation, and no insur-
ance contract insuring a person uge 65 or over und providing
benefits for hospital, medical or surgical services or benefits for
accident or sickness other than by reason of the insured's dis-

D

/?Hac lw menf °

%




0030
0051
0052
0053
0054
0035
0036
0057
0038
0059
0060
0061
0062
0063
0064
0063
0066
0067
0068
0069
0070
0071
0072
0073
0074
0075
0076
0077
0078
0079
0080
0081
0082
0083
0084
0083
0086

$B 528-—Am, by HCW
2

ability, issued or delivered {n this state shall be terminated for
failure to pay premiums when due unless the insurer sends to
the insured by certified maxl and addressed tn the insured's last
uddress of record with such insurcr, a notice indicating the
policy terminated due to failure to pay the requived premium as
of the premium due dale. Such notice shall be sent no later than
45 days following the daté on which premium was due, and shall
inform the " lnsured of the amount of premium that would he
required to reinstato the policy and of the time within which
such premium, must be remitted to the insurer to effect such
reinstatement, ‘Upon'pnymcnk of the required premium by the
insured to the insurer within 15 days of the insurer’s having
mailed such notlce, thc pohcy shnll be automatically reinstated
ns wntinuous covcrage «without lnpse by the insurer without
imposing upon . the: insurcd ‘any. new exclusions, reductions or
waiting periods and without requiring of the insured proof of
insurability, .- j’ PR

(New Sec. 3. (u) '\he provxsmns of this act shall apply to
health maint nance orguniznhons organized under article 32 of
chapter 40 of the Knnsns Statutes Annotated.

{(b) The, provlsions of this act shall not apply to: (1) An
insurance contmct whlch is bxllcd for by the insurer to other thun
the insured c.a guardinn, couscrvulor or trustee of the insured;

[(2) ‘an insurance contrnct billed for by the insurer to the
insured on a preuulhorizcd check or bank draft basis; and

[(3) an insuranee contract for which the insurer has sent the
proper notice  as provlded under this act more than twice in the
preceding 12 months. L

[Sec. 4. K. S.A. 1985 Supp. 40-19¢09 is hereby amended to
read as follows: 40-19¢09, Corporations organized under the
nonprofit medical and hospital service corporation act shall be
subject to the provisions of the Kansas general corporution code,
articles 60 to 74, inclusive, of Chapter 17 of the Kunsas Statutes
Annotated, applicable .to nonprofit corporations, to the provi-
sions of sections 2 and 3 and to the provisiois of K.S.A, 10-21.4,
40-215, 40-216, 40-218, 40-219, 40-222, 40-223, 40-224, 10-225,
40-226, 40- 229, '40- 230 40-231-40-235, 40-236, 40-237, 40-247,
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40-248, 40-249, 40-250, 40-251, 40-252, 40-254, 40-2,100, 40-
2,101, 40-2,102, 40-2,103, 40-2,104, 40-2,105, 40-2,116, 40-2,117,
40-2a01 to 40-2a19, inclusive, 40-2-216 to 40-2,220, inclusive,
40-2,401 to 40-2,421, inclusive, 40-3,301 to 40-3,313, inclusive,
and amendments thereto, except as the context otherwise re-
quires, and shall not be subject to any provisions of the insurance
code except as expressly provided in this act.

[See. 5. K.S.A. 1985 Supp. 40-19¢09 is hereby repealed.)

See. 8{6]). This act shall take effect and be in force from and
after #s publication in the Kansas register Junvary 1 1087,

andl its publication in the statute book.




SESSION OF 1986

SUPPLEMENTAL NOTE OM SEMATE BILL NO. 528

As Amended by lHouse Committee of the Whole

Rrief of Bill¥

S.B. 528, as amended, would enact new iaw reparding
notification prior to increasing premiums for property
or casualty insurance. The bill would, effective
January 1, 1987, establish the premium rates for any
renewal policy to be at the same rates charged in the
preceding policy period unless and until the insured is
notified of any increase. Notice to the agent would be
deemed to be notice to the insured.

The bill alao would require an insurer, including
health maintenance organizations, to send to an insured
notice by certified mail before termination of coverage
under a medicare supplement policy because of failure to
pay premiums when due. The notice would have to be sent
not later than 45 days after the premium due date, with
the policy automatically reinstated upon payment of the
delinquent amount by the insured within 15 days of no-
tice.

The notice procedure would not be required in the
case of group insurance contracts, contracts subject to
a pre-authorized or bank draft payment plan, or in the
event the notice procedure was implemented two or more
times during the preceding 12 months for a given
insured.

¥ Bill briefs are prepared by the Legislative Research

Department and do not express legislative intent.
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Background

The bill in its original form was requested by the
Insurance Commissioner, whose representative explained
that there have been brought to the Commissioner's
attention instances when a company has renewed a risk
and subsequently billed the insured for a premium
gignificantly greater than that paid the previous year.

The House Committee of the Whole amended the bill
to include the requirements concerning notice by certi-
fied mail before termination of medicare supplement

policies., These requirements were originally embodied
in 1986 Sub. for H.B. 2290.

528-2



As Amended by Senate Committee

"7 Scsvion of 1986 e

SENATE BILL No. 729
By Committee on ["‘e’deml and State Affairs

3-10

0018 AN ACT relating to insurance; concerning recording and report-
0019 ing of loss and expense experience; amending K.S.A. 40-937
0020 and 40-1118 and repealing the existing sections.

w021 Be it enacted by the Legislature of the State of Kansas:
22 Section 1. K.S.A. 40-937 is hereby amended to read as fol-
0023 lows: 40-937. (a) Recording and reporting of loss and expense
o024 experience. The commissioner shall premulgate develop reuson-
e, 0025 able rules and regulations and statistical plans; reasonably
Y0026 adepted to each of the reting systems on file with; which may be
023 modified from time to time end which shall be used thereafter by
0028 each insurer in the. recording and reporting of its loss and
0029 eonntrywide expense experience, in order that the experience
0030 of all insurers may be made available at least annually in such
0031 form and detail as may be necessary to aid kim the commissioner
0032 in determining whether rating systems comply with the stan-
0033 dards set forth in K.S.A. 40-927, and amendments thereto. Such
0034 wles and regulations and plans may also provide for the record-
0035 ing and reporting of expense experience items which are spe-
0036 cially applicable to this state and are not suseeptible of determi-
0037 nation by a provating of counbry-wide expense experience, In
a8 promulgating sueh rulos and regulations and developing such
0039 plans, the commissioner shall give due consideration to the
0040 rating systems on file with him the commissioner and, in orde:
o041 that such rles and regulations and plan: may be as uniform as is
0042 practicable among the several states, to the rles and regidations
0043 and to the form of the plans used for such rating systems in other
0044 states. No insurer shall be requived to record or report s loss
CHS expertence on a elassifieation basis that is inconsistent with the

Attac hmen' b
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» rating systern filed by ik The commissioner may designate one or

more rating organizations or other agencies to assist him the
commissioner in gathering such experience and making com-
pilations thereof, and such compilations shall be made availunle,
subjeet to reasonalilo rules and regulations promulgated by the
commissioner, to insurers and rating organizationss Provideds
That nething in this act shall be construed to require; nor shall
the commissioner adep! any rule to requrire; any Hsurer to record
oF report its loss or expense experience on any basis or stntistiond
plan not consistent with the rating system filed by it

(b) Interchange of rating plan data. Reasonable wes and
regulations and plans may be premulgated developed by the
commissioner for the interchange of data necessary for the wp-
plication of rating plans, -

(c) Consultation with other states. In order to further uni-
form administration of rate regulatory laws, the commissioner
and every insurer and rating orgunization may exchange infor-
mation and experience data with insurance supervisory officials,
insurers and rating organizations in other states and may consult

with them with respect to rate making and the application of

rating systems, -
(d) " Rules and regulations. The commissioner may make rea-

sonable rules and regulatlons necessary to effect the purposes of

this act.”

Sec. 2.© K.5.A,40-1118 is hereby aumended to read as follows:
40-1118. (a) Recording and reporting of loss and expense expe-
rience. The commissioner shall promulgate riles ond cepda-

tiona and develop statistical plans; reasonably adopted to enoh of

the rating systems en file with him; which may be modilied from
time to Hme and which shall be used therenfler by cach insurer
in the recording and reporting of its loss and eountevwide
expense experience, in order that the experience of all insarers
may be made available at least annually in such form and detail
as may be necessary to aid him the commissioner in determining
whether rating sysiems comply with the standards set forth in
K.S.A. 40-1112, and amendments thereto, Such vdes and vegse-
lations and plans may also provide for the recording and report-

S s




3 A SN URUINE

@ s e et R S

o

O0R3
0084
GIRH
86
0087
88
0089
(B0
[0
g
aog3
0094
0005
0086
0047
(L8 2]
0088

ey

Q4
0408
63
014
0105
0106
0107
0108
0108
0110
011t
0112
0113
[URE]
0115
o1ea
0117

S OHR
[SIRRY

0120

SB 729—Am,
3

ing of expense experience items which are specially applicable
to this state and are net suseeptible of determination by «
prosating of country-wide enpense experienee. In promulgating
such rales end regulations end plans, the commissioner shall
give due consideration to the rating systems on file with him the
commissioner and, in order that such rules and regulations and
plans may be as uniformn as is practicable amoung the several
states, to the riles and regulations and to the form of the plans
used for such rating systems in other states, Ne insurer shall be
required to record or report its loss experlence ona elassifiention
basis that is ineonsistont with the rating system filed by it- The
commissioner may designate one or more rating organizations or
other agencies to assist him the commissioner in gathering such
experience and making compilations thereof, and such compila-
tions shall be made available, subject te reasonablo sles and
ropelations promulgated by the commissioner, to insurers and
rating organizations+ Reovided; That nething in this aet shall be
construed to require; nor shall the eommissioner adept any vule
to require; any insurer to reeord or report ity loss o expense
experience on any baslts or statistical plan not consistent with the
rating swstom filed by it

(b) Interchange of rating plan data. Reasonable wdes and
reprdations and plans may be promulgated developed by the
commissioner for the interchange of data necessary for the ap-
plication of rating plans.

(¢} Consultation with other states. In order to further uni-
form administration of rate regulatory laws, the commissioner
and every insurer and rating organization may exchange infor-
mation and experience data with insurance supervisory officials,
insurers and rating organizations in other states and may consult
with them with respect to ratemuking and the application of
ruting systems.

(d) Rules and regulations. The commissioner may make rea-
conable rules and regulations necessary to effect the purposes of
this act.

See. 3. K.S.A. 40-937 and 40-1118 are hereby repealed.

See. 4. This act shall take effect and be in foree from and

after its publication in the statute book.
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SESSION OF 1986

SUPPLEMENTAL NOTE ON SENATE BILL NO. 729

As Amended by Senate Committee on
Financial Institutions and Insurance

Brief of Bill¥

8.B. 729, as amended, would amend Lwo statutes re-
lating to property and casualty incurance companies arnl

concerns recording and reporting of loss and expense ex-
perience.

The bill as amended would strike from current

laws
language that restricts the authority of the Insurance
Commissioner to adopt statistical plans different from

the rating systems filed with the Commissioner by the
companies, The effect is to authorize the Commissioner
to develop statistical plans requiring property and

experignce on specific classifications of insurance.

Committee amendments arc technical.

Backpround

The bill ‘was requested by the Commissioner of
Insurance and supported by the Joint Subcommittee on In-
surance as legislation necessary to gather data on ac-
tual claim losses on and expenses related to properly
and casualty insurance policies issued in this state.
The data would be used to aid the Commissioner, and the
Legislature, in determining whether rating systems filed
and used by the companies comply with Kansas law.

d Biil briefs are prepared by the Lepislative Research

Department and do not express legislative intent.




Excess P;ofits Proposal
(Discussion Draft)

This proposal has been developed to :eturn to Kansasg policyholdurs any
excessive profitg derived by insurerg for commercial Casually 1nsurance,
or more specifically, commercial liability insurance. The objective of
this proposed bill is to establish g method to define, tdentify and
determine to what extent past premium rates may bave been excessiove by
utilizing the insurer's approved rate filings pProcedures o assist in (-
early detection of any excessive profit amounts. Important features of
the proposed bill are}

1. Excess profits being defined as a percentape amourt of 5%
greater than the anticipated underwriting profit. For
commercial liability insurance the cuztomary anticipated
profic is 523 therefore, an insurer may realize a4 107
profit without being subject to the excessive profit
determination,

2. Use of policy year data provides an equitable basic for
the determination of any excess profits that may be
realized,

3. Provisions have been included to permit the insurer to
either refund the excessive profits to the applicable
policyholder, provide premium credits Lo existing
pelicyholders who are otherwise entitled to a refend, or
incorporate such excessive profits to reduce curcent or
prospective premium rates.

4.  Inclusion of appropriate rafecences to approved rate

filing information will permit the commissioner (o Cequire
¢ consideration of investment income for those insurance
premium rates that included investment income as indicated
in the respective £ilings. This avoids the need 1o amend
or otherwise review the existing statutory provisions for
casualty Insurance rates.,

| 5. Provisions have been incorporated to facilitate the cayiv
! identification of potential excess profit for those areye.
: of liability insurance with “Long Tail" liabilicy
exposures. The accelerated identification process will
occur three years after the conclusion of a4 specitic
policy year, For example, if the proposed bill bSec.ame
effective in 1987, the final excesy profit determin,: i,
policy year ending 1987 will be subjezt to determina ..,
in the last half of 1990, To assist in monitoring whe
accelerated excess profits determination i ACCUTHL e, Ll
provigions set forth in Section 7 requires continang
reports for five additional years,




’ ‘

The attached is proposed as a discussion draft, since our review of
recent excess profits legislation of Florida indicated that there is not
yet any specific model statute which is amenable to all parties. This
discussion draft bears little, if any, direct relationship to the Florida
law, except that we believe this draft proposal will provide a basis Lo
identify excess profits realized from rate making practices and methods
of returnine those identified excess profits to the Kansas policyholders.
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LEGISLATIVE PROPOSAL NO,
. (Discussion Draft)

. 4

AN ACT relating to insurance; property and casualty, excess
profits,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HANSAS:

Section l. As used in Sections 1 through 9

(a) 'Commercial casualty insurance" means {nsurance as
defined in K.S.A, 40-1102(1)(b), (c) and () except for
workers' compensation and employers liability fnsurance,
burglary, theft and vobbery insurance, credit fncarance,
aircraft liability insurance and automobile Habitfcy
inasurance, but limited to coverage of commercial riuks.

(b) "Policy Year Eu:ding" means an aggregate record of all
transactions involving premiums earnecd being compared with
losses and expenses incurred for annual policy perlods ending
during a specific calendar year.

(c) "Anticipated underwriting profit" means the dollav amount
obtained by multiplying the earned premiums for each policy
year by the percentage factor for profit as set forth in the
approved rate filing, filed by or or behalf of the insurer,
applicable to each policy year.

(d) "Excessive profit" means any net underwriting patn that
1s greater than the anticipated underwriting profit plus five
percent (5%) of earned premiums for each policy vear,

Section 2,
(a) Each insurer offaring commercial casualty fnsurance
covering risks located in this state shall file, prior to
July 1 of each year, with the commissioner of {nsurance the
following information, as applicable to each reported poliey
year ending period for each clacs of commercinl casualty
insurance in accordance with the reporting forms prescrvibed by
the commissioner of insurance:

(1) Earned premiums

(2) Incurred losses

(3) Allocated loss adjustment expenses

(4) Unallocated loss adjustment expenscs

(5) Administrative and selling expenses incurred in

Kansas or allocated to Kansas

(6) Kanasas Policyholder dividends
(b) Provisions of subsection (a) shall be applicable to iy
class of commercial business for which the fnsurer has Kansas
carned policy year premiums greater than $100,000 in
accordance with the reporting forms prescribed by the
commissioner of Insurance,

Section 3. Each insurer's undervriting galo or loss lor each
policy year shall be computed as follows: The sum of ¢he
policy year losses, allocated loss ad Justment and

unallocated loss adjustment expenses valued as of

December 31 of each year, developed to an ultimate bhawis in
accordance with the approved rate filing filed by or on hoehaly
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of each insurer applicable to each policy year, plus
applicable policyholder'dividends, shall be subtracted from
the pnlicy year earned premiuyms to determine the underwriring
gain or loss.

Section 4. The underwriting gain or loss shall be compared to
the anticipated underwriting profit amount to determine any
excesgive profit amount for each policy year,

Section 5. If the Insurer has realfzed an excessive profit,
as determined form the third annual report following cach
policy year, the commissioner of insurance shall order the
amount of the excessive profit, as determined in accordance
with Section 4, to be placed into a segregated fund while
affording the insurer an opportunity for a hearing. Each
insurer shall maintain a segregated fund for excessive profits
unless an insurer affirmatively demonctrates to the
commissioner of insurance that the placement of the excessve
amounts into the fund will render the insurer insolvent or in
o hazardous condition as set forth in K.S.A. 40-222(bh).

Section 6. All excess profit amounts placed into an insurer's
segregated fund, and the interest thereon, shall be
distributed to the policyholder at the policyholder's last
known address, or offered as premium credits to existing
policyholders who are otherwise entitled to a refund, or
provides evidence satisfactory to the commissioner of
insurance that such excess profit amount has been or will be
utilized in computing the current or prospective premiun
rates. Fach insurer shall submit to the commissioner of
insurance a proposal for the refund, or other dispensation, of
all excess profit amounts and the interest thercon, within
sixty (60) days of the determination the excess profit
realized pursuant to Section 5 of this Act. Refuads made
pursuant to this Act shall be treated In the same wanner as
policyholder dividends, Upon completion of rhe refund of
excessive profit amounts, the insurer shall lmmediately
certify to the commissioner of insurance that refunds have
been made,

Section 7, Each insurer shall continue to submit annunl
reports of the incurred losses, allocated loss ad Justment
expenses and unallocated loss adjustment expenses for cach
policy year until each policy year has been reporvted for five
addftional consecutive annual stages of development, unleas
otherwise specified in the reporting forms prescribed by the
comnissioner of insurance. These additional annual reports
will be submitted for purposes unrelated to the determination
of excessive profit amounts as required by Secticns 3, &, &
and 6 of this Act,

Section 8. The commissioner of insurance shall prescribe such
rules and regulations as may be deemed necessary to carry cni
the purposes of this Act,

;
!
!
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Assigned Risk Proposal
(Discussion Draft)

This proposal would establish a specific assigned risk propram for

municipalities (as defined n the Kansas Tort Claims Act). This specitic

! authority by statutory revision, is being proposed in order that

; limitations may be placed upon- the premium rates Lo be uliljsed by the

! assigned risk program. Although it is not immediately anticipated the

‘ premium rate limitation of 150% of the average rates charged Guring the
second preceding year may reault in the participating insurerg
subsidizing the municipal liability business written through he Proposed
program,

I

|

f Another major difference bctween this assigned risk program and the other
| similar programs that are currently in existence is that municipal

' entities are not required by statute to maintain liability coverage.

f fside from these differences the commissioner believes that a assipgned

| risk program maybe necessary because of the availability and

i affordability problems encountered by municipal entities during the

last twenty-four months,

As proposed, this program's authority is not limited to specific kinds or
types of liability coverage; therefore, i{f this proposal is cnacted
municipalities could apply to the program and receive coverage for such
liability exposures as public officials legal liability, county engincers
professional liability, roads, streets and bridges liability as well as
other kinds and types of liability insurince.

FCRHOOQO
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LEGISLATIVE EoWPNSAL NO.

'

AN ACT relating to insurance; apportionment or assignment of visk for :
certain inzurance; promwl:gnr.io'n of a plan by commissioner; rate limftatiou;
requirements,

o
BE IT ENACTED Bi THE LEGISLATURE OF THE STATE OF KANSAS:
b

Section 1. Every insurer undertaking to transact 1fability fnsurance fn
the state of Kansas and every rating organization which makes vates for auch
insurance, shall vurcicipatd in a plan or plans for the wquitable
apportionment amonz  insurers of applications for {nsurance {rom -
municipalities as defined in'K.S.A. 75-6102(b) who avce in good falth, i
entitled to 1liability 1nsurnnco; but who are unsble to procure the sawe
through ordinary methods.

Such plan or plans shall pfovidet

(a) Reansonable rules goverhing the oquitable dimtribution of visks, by -
direct insurance, reinsurance or otherwise, and thair assignment to Insurers; :

(b) rates and vate modifications applicable to such visks shall ot
exceed 150% of the average rates charged similar risks by the ffve {nsurers
developing the most written proemium {in Kansas on municipal  liabilicy
{nsurance in the normal market during the second precediny calendar vear: L

(¢) the extent of liability which each fnsurer shatl be teautived G
assume}

(d) a method whoreby applicants for insurance, Lo eds,  meents ol :
insurers may have a hearing on grievances and the vight of appeat oorothe f
commissioner,

Gec. 2. To carry out tha purpose of this section, and after hescioe,
the commissioner shall prepare and promulgate & plan  mectime the %

requirements of this act. The commiseioner may designate one or more ratic,

organizations, insurers or othaer agencies to asafst him ln the proparatioi,
operation and promulgation of such a plan. 1€, after a heavimy, the
commissioner finds that any activity or practice of any lnsurer or Vat o

nrganization {n ronnection with the operation of such plan or plas - .
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Legislative Proposal No, - Tt
(Continued) . y

v

unfair or unreasonable, or otherwise inconsistent with the provisions of
this act, he may issue a written order specifying in what respects such
activity or practice 1is unfair or unreasonable, or otherwise inconsistent
with the provisions of this subsection, and requiring discontinuance of such

activity or practice,.

Sec., 3, Any insurer participating in the plan promulgated by the
commissioner may pay a commission with respect to insurance assigned under
the plan to an agent licensed for any other insurer participating in the

plan or to any insurer participating’ithhe plan.

Sec. 4. Any hearing held by the commissioner of insurance pursuant to
the provisions of this act shall be in substantial compliance with the

provisions of K,S.A, 40-281,

Sec. 5, The commissioner may establish rules and regulations necessary

to carry out the provisions of this act.

Sec. 6, This act shall take effect and be in force from and after its

publication in the statute bhook.
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Rating Plan Proposal
(Discussion Drafrt)

This proposal is patterned after Section 3 of S. 9351-A of the State of
Mew York and pertains to the authority of the Commissioner of Insurance
to regulate rating plans.

Existing provisions of K.S.A. 40-1112 permit the utilization of rating
plans and individual risk modification plans; however, the curvent
statute does not specifically authorize the commissioner to establish
regulations which place limitations on the amount of premium modification
that may result from the application of the various rating plans.
Proposed provisions also incorporate statutory requirements for the
insurers to maintain documentation for the premium adjustments applied
under such rating plans.

This proposal is being submitted for legislative consideracion and in
response to individual concerns that insures may have been abusing
existing rating plans to modify their approved rate filings. The
proposed wording could be viewed as specific legislative intent to
require limitations on premium credits and debits for these rating plans.

FCRHOO
TXTREPORTS
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expected differences in loss "or expense characteristics, and shall

designed so that such plans are

reasonable and equitable in their

application, and are not unfairly

discriminatory, violative of public

policy or otherwise contrary to the

best interests of the people of this

state. Such standards shall not

prevent the development of new or

innovative rating methods which otherwise comply with this act, Such rating

plans shall be filed or refiled by insurers in campliance with the

regulation. The comissioner of insurance shall review such plans and may

disapprove a plan that does not comply with the regulation. The regulation

shall establish maximum debits and credits that may result from the

application of a rating plan, shall encourage loss control, safety programs,

and other methods of risk management:,

and shall require insurers to maintain

documentation of the basis for the debits and credits applied under amy,

plan.  Once it has been filed and approved, use of the rating plan shall

become mandatory and such plan shall be applied uniformly for eligible ri:

in a manner that is not unfairly discriminatory;

(4) rates shall be reasonable, adequate and not unfairly discriminatory.

R e e
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In re Tax Protosts of Midland Tndostries, fuc.

.(',\';:rmasin unins est exclusio alterius (the expression of one ex-
cludes the other) the choice of the legislature to not provide for
the payvment of interest on certain refunds while expressly pro-
viding for such payvment on other refunds indicates an .int(rnmm
to exelude from the omitted refunds the obligation of interest.
Since K.S.A. 79-2005 does not specificatly provide for the pay-
ment of interest except on no‘('m).(l warrants, the district court
wats incorrect in awarding prejudgment interest.

Since it Las been determined that K.5.A. 702005 does not
authorize the pavment of interest on refunds of taxes whif'h were
impreperly collected, we do not need to consider the issue of
ther iterest could be awarded on remand when the appel-

\\'h('
sted sucl: at any time prior to the hearing on

Jees had not reque
remand.

The decision of the distriet court is modified and the case is
remanded for further proceedings.

Vor. 237 JULY TERM, 1985 873

Federal Savings & Loan Ins. Corp. v. Hull

No. 57.932

FEDERAL SAVINGS & Loan Insuraxce CorroraTION, As Receiver for
North Kansas Savings Association, Plaintiff, v. Howaro D.
Huwr, et al., Defendants.

it AR YAl

SYLLABUS BY THE COURT

C COMPAMATIVE NEGLIGENCE—Application. 1 contributon negligence
aran analogous defense would not have been a defense to a clam prior to the
adoption of the comparative negligence statute, KS.A. 60-258a, it does not
apply following its adoption,

. SAVINGS & LOAN ASSOCIATIONS—Damages Action for Breach of Fidu-
ciary Duties by Officers—Comparatice Negligence Statute Does Not Apply.
The comparative negligence statute (KS.A. 60-258a) is inapplicable to an
action by the receiver of a savings and loan institution against the institution’s
officers secking damages for econamic loss sustained by the institution ocea-
sioned by the officers” breach of fiduciary duties owed.
SAME—Dumages Action for Breach of Fiduciary Dutics by Officers—No
Cause of Action for Contribution or Implied Indemnity—=>No Right of Subro-
gation Against Nonparties to Litigation. Based upon the limited facts before
the court, itis hield: (1) Defendants, savings and loan association oflicers, have
na valid cause of action under Kansas kaw seeking contribution o implied
indenmity from other persans (nouparties to the litigation): and (2) defendants
liave no present right of subrogation against such other persous.

v

I3

Ou certification of two questions of law {rom the United States District Court
for the District of Kansas, DAL E. SaFFeLs, judee. Opinion filed July 26, 19835,
Question No. b The comparative neplivence statute (K.S.AL 60-2354) does not
apply ot action by the receiver of .« savings and loan institution against officers
of the institutinn secking danages for cconomic loss sustained by the institution
o residt of the officers” breach of fiducagy doties. Question Noo 20 Defendants
have: (1) no valid cause of action seeking contribution or imphed indemaity from
ather persoas; and (21 no present right of sebrogation against such other persons,

Danie! Brekocae, of Watson, Fas, Maeshall & Engeas, of Kansas iyl Missoni,
wepned the caose, and Rolland | Exon, ol the same firva, of Oldhe, attorness far
Aelferedant Domald [’ Prerce: 0 Kent Sullncan, of Pasv e & Jones, Chuartered, of

Onerhaned Park, attoreys for defendants Wilthan C Cluftee Gertrude Fri Ko,
Charles Fleanomg and Bobert Tobinsan, Charles Shite Hessoof Tande Thomean
Fanchidd avagworthy Kol & Vare Dhkel P00 of v eland Pare, and dinere
Hieson, ob e same firo, of Kansas €3t Missean attormes s o deendan
Howad 1) Vol and Hichard BN Leod ol Shook, Hards & Bacon, o R
Crty . Missosrs, and Tl H Buchaman, of the same T, of Overband Pak,
sttomevs tor defendants Mok Faton, Joho Highband wrd Pat Wiggoner, were
with ey on the boeds for defendant

Afen v fodenvon, of St Listrons Foeealnuth, Slaws & Glossiman, ol Tapela
arzned thee canses wnd Cregory | Hien ot the sarme fr, was woth bt o ihe

Freds dor deiendiont #rdeits & Deposit Conspany of Maivland

P fedin e od Moo, Hecher, Unrting Kudder & Parond o b £
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F(ﬂlvr}xl. Savings & Laan Jus, Corp. v Hufl

Missouri, argued the canse, and Naney L. Shelledy, of the suine fis

Bradley Bodamer, of the same firn, of Ovedand Park, and Noarian IT'I;"'d "
seneral counsel, Halph W Christy, deputy general counsel, Willigu, K ;'[d"':'
associitte generad conpsel wnd Daorothy L Nichioly trial AOrney Ft‘dru'! Hm )
Laoan Bank Board, of Waslington, D.Cwere with himn o the Lyjefs fur piaix(x,lr:l']"‘

Robert T Stephan, attoimey general, and ]{,ﬂﬂ’lj S. Southard d«'puly att
o ) t . orney
seneral, were an the amicus cuciae brief for the Attorney Gegeral of K 7
} Ansas.

Julia L. Young, gencral counsel, was on the amicus curiae bgef for the Ka
Bauking Departinent. e

Fhe opinion of the court was delivered by

McFaraxn, J.: The case «.mes before us on a certification
from the United States District Court for the District ofK;; s¢
uader the authority of the Uniform Certification of Qu(»“g(mm ‘L;
Law Act, K.S.A. 60-3201 et seq. i

The two certified questions are:

I. DOES THE COMPARATIVE NEGLIGCENCE STATUTE
K.$.A. 60-258a, APPLY TO AN ACTION FOR ECONOMIC
LLOSS BROUGHT BY THE RECEIVER OF A SAVINGS
AND LOAN ASSOCIATION AGAINST INDIVIDUAL OF-
FICERS AND DIRECTORS OF THE ASS()CIAT[()N’FOR
i:!(l‘;'(l;l[.l(.'{:,NT BREACH OF FIDUCIARY DUTIES UNDER

TH THE COMMON LAW > THE § ] g

D AND THE § rATUvr()m

IF THE COMPARATIVE » EGLIGENCE STATUTE, KS.A
60-25%, 1S NOT APPLICABLE, CAN THE DEFENDANTS

STATE VALID IMPLIED INDEMNITY, SUH!(()(;AT[‘(N\:

.;’\;\'ID/(}H CONTRIBUTION CLAIMS ACAINST (f””:}{

ERSONS INVOLVED IN THE TRANSACTIONS AT

o FHE TRANSACTIONS A
North Kunsas Seovioes and Loan Associntion INKSA S wae 4 state

18]

(']l.ll'l'!('(l !)Ht !r(l('l.l”j\ ill\llli'(! NAN IR, ‘m(l E:).ux ASNSEn gt

sttaaded i Belot, Kansas, NKSA Decamne insobyend ;‘,,,.;d :‘I”i
Fedend Home Loan Bank Board apportnted the Fedegg] Sav ll,"
andd Loan ieariance Corporation iFSTLICY teCeves fen (i;u' :»“:(L’S
tatian, FSTEC i ats ceceivenshinp capacits, hronght 1y, ,;”' .l
st ations fornne otticers and <'ln;)!(:}(':'\ ol NKSA -.‘-R-l:“
recavery ol daaes for economie Joss siistaaned Ty \i,%~\‘ i.:
connection awoth the e of certaan .AH"L:"I”‘\ XS RTRNIRYS PRYOTS

i o b B . 1
RN cho by nd (.n.u[h‘tl i thie o nli.(;;\v ob the sttty T
: AR

. fer
‘e s b e Catre o to e Ditieati v ane e gy 0
) : AN TR SITIYEN
Ci i .
il e b et Ul oF NRESAS Boand of 1),
. ERETITES
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Federal Savings & loan Ins. Corp. v. Hull

its executive officer and a member of its Executive Commit-

tee;

: Donald R. Pierce—NKSA’s President, 2 member of its Board

of Directors and Executive Committee;

Wwilliam C. Chaffee, Gertrude Erickson, Charles Fleming,

and Robert Johnson—members of NKSA’s Board of Direc-

tors;

Mark Eaton, John Highland, and Pat G. Waggoner—officers

. NKSA serving on its Loan Committee; and

(5, Fidelity & Deposit Company of Maryland—underwriter ofa
fidelity bond to indemnify NKSA from losses to it resulting
from dishonest and fraudulent acts of officers and employees
(sued by virtue of a count alleging dishonest and fraudulent
acts of defendunt Huff). '

Specifically, plaintiff FSLIC contends the individual defend-
ants breached their fiduciary duties in failing to protect the
assets and economic viability of NKSA and in undertaking (or
failing to prevent) numerous unsound and anlawful transactions
engaged in by NKSA. The transactions of which FSLIC com-
plains are described by it as follows: -

(1) On November 4, 1981, with the approval of the directors,
NKSA loaned $2,270,000 to Grandpa John's, Inc. (an Hlinois
corporation operating discount departinent stores in southern
[Hinois), at a time when its (NKSA's) net worth was approxi-
mately $1.212,815 and received as coliateral first mortgages on
six coinmercial properties whose market value was $1,630 000 or
!('.\‘\‘;

(2) Cn March 9, 1982, with the approval of the directors,
NESA loaned $1,200,000 to Orient Coal Trust H {an Hlinois land
trust newly organized to engage in recovery of coal from refuse
coul goh and tailimgs) at o time when its (NKSA 51 net worth wis
approximately $1,1 11,511 and received as collateral a tirst mort-
sage on wnimproved real property (the site Sf the refusel whose

—
S84
-~

(3)

{4

—

market vadue was less than $175,004:

{3} Beginning in 1981, NKSA loaned the Dauble Cee syadi-
cite of investars money o finance the lease of o ceruise ship:
tiese Joans were refinanced in Jone, F9820 wita the approval of
the directors: the ageregate mnount of all Torns was 31260000 W

Wotimre when NKSA'S net worth was approvimatels STHELUN2

+ i e 1
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NEoC L )
NKSA was given as collateral a certificate of deposit in o+ 3
istent hank purportedly in the Britich Wesgt !nd‘i(;s" e
.“) Beg nuing in August, 198] and cout auing to j‘:xnc 1, 1952
.\"_lfh _thw avproval of the directors, NKSA loaued $2 108 ‘7."30 tO’
(4?(;1'1‘1:)11, e, (a Minnesota corpaoration with a nc-'mt.iv;' nct, worth
o $356,0000, and ity affiliates or nominces zm:i received first
mm'!g;xg«is on six properties in Minnesota whose nmrkct’ V'lille
was 795,000 or less; NKSA's net worth on June 1 'l‘)8'7 ‘\\"l
approximately $1,143,982; P
(3) On July 12, 1982, at the direction of Huffand Pierce, NKSA
lrmng_’(? Heinz Weimhol $170,000 witiout collateral and \,vithout
reqairing him to execute a note wvidencing his receipt of and
obligation to repay these funds; and : e
(6) On July 15, 1982, with the approval o the directors, NKSA
loaned 311,000,006 to United Devolopment Corporation ,(a Col-
orado corporation newly organized to purchase and develo
mnf-l' vroperty in Colorado and Utah) at a time when itr:
(N-I\SA s) net worth was approximately $1,127,329; NKSA re-
ceived a second mortgage on the ranch pmpert\t w};o- ¢ market
\."uhw was less than $3,500,000 and which was c‘n}cuml)‘crcd‘by a
first mortgage with an vutstanding loan balance of $1.43]1 873
‘ Of the above six transactions, no payments of prily\ci')a’zl 01:
mt.crcst were made on four and o1 ¢ payment of interés“t and
principal was made on the remaining (\\"0. These transactions
;l“('g('(“_\' [(_'i!ll.‘ll:;l NXSA's insolvency and are n“cgc‘d t;) have
een unsate and unsound practices entered i in vi i
e e e rcgﬂ[ﬂ((ﬁ()::;mhu.s cntered into in violation of
Defendants seek to have their respective negligence com-
pared Lo cach other as well as to certain nondefendants (hor-
owers, gurantors, and appraisers). As stated by plaintiff I‘;SLIC
J)J;’(rml‘;mt\ \\‘.;.'lt to compare themselves tu.thv NS lmrrowcrsj
to whom lowns should not ave heen extende cuarantors
whose gurantees were not credit \ﬂ.'lnﬂ|\f”;ll(u(<il. ::; ;:;:li)rr‘lxlx,\z,:
selected by the defandting horrowers iu\!(‘.;(f of s r('qnir(td- [);'
the divectors of NKSAL™ e

s Diiogs s to et certiod question heresnafter rei-

terated for convenience):

DOES THE CONMPARATIVE NEGLICENCE STATU 1
CONOMIC
i

RS AL BIRIAS AL PLY 1) AN ACTION FOR
e HOUCITT BY THE RECEIVER O .
RS ASSOCTATION ACGAINST INDIVIDI

Vor. 237 JULY TERM, 1943 877

Federal Savings & loan Ins. Corp. v. Hufl

AND DIRECTORS OF THE ASSOCIATION FOR NEGLI-
GENT BREACH OF FIDUCIARY DUTIES UNDER BOTH
THE COMMON LAW AND THE STATUTORY LAW?

It is the posidon of plaintiff FSLIC that tais gquestion should
be answered in the negative on the basis that violation of federal
law is asserted in the action and state luw is therefore inapplica-
ble. The petition filed herein alleges violation of federal and
state statutory law as well as the common law. (n this certified
question we are asked to determine a specific question under
Kansas law. We believe the issue raised by plaintiifis outside the
parview of the certified question.

We turn now to the discussion of this certified question on its

merits.

K.S.A. 60-258a provides:

“(a) The contributory negligence of any party in a civil action shall not bar such
party or said party’s legal representative from recovering damages for negligence
resulting in death, personal injury or property damage, if such party’s vegligence
was less than the causal negligence of the party or pasties against whom claim for
recovery is made, but the award of damages to any party in si:ch action shall be
diminished in proportion ta the amount of negligence attributed to such party. If
any such party is claiming damages for a decedent’s wrongful death, the negli-
gence of the decedent, if any, shall be imputed to such party.

“(h) Where the comparative negligence of the parties in any such action is an
issue, the jury shall return special verdicts, or in the absence of a jury, the court
shall make special findings, determining the percentage of negligence attributa-
ble to each of the parties, and determining the totad amaunt of damages sustained
by cach of the claimants, and the entry of judgment shail be made by the court.
Nu general verdict shudl be returned by the jury.

) On motion of any party against whom a claim is asserted for negligence
resulting in death, personal injury or property damage, any other person whose
cansal negligence is claimed ta have contributed to such desth, personal injury or
property damage shall he joined as an additional party te re sction.

“td) Where the comparative negligence of the parties inany action ix an issne
and recovery is allowed against maore than one party, cach sach party shall be
labile for that portion of the toted dolar amount awarded w5 damages to dany
clainmnt in the pmpur(i:)n thiat the amount of his or her cansal vu»u[ig’cnu- Iresatrs ter

the e it of the causal negligence attributed o wdl parties agaiost whom sueh

recovery s u'lll}“'('(] "

FSLIC mukes severnl persuasive arguments as to why this
certified question should be answered in the negative.

() does the absence of contributory negligence as a defense
in this case har application of K.S. A4 60-255a2

Paintitl FSLIC as receiver for NRKSA stands in the shoes of the
savings and Joun mstitution. NKSA is a corporation and accord-
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ingly, can enly act through its officers and directors. Here the
institution seeks to recover economic loss sustained by it as a
result of the institution’s mismanagement by its officers. It is
Jegsally impossible for NKSA to be contributorily negligent in
such litigation and, accordingly, contributory negligence is a
detense unavailable to the individual defendants herein. The
action against the defendant underwriter of the fidelity bond is,
of course, predicated upon contract law and K.S5.A. 60-258a is
inapplicable to suits on contracts. See Haysville U.S.D. No. 261
v. GAF Cerp., 233 Kan. 635, 666 P.2d 192 (1983).

This court has consistently held that if contributory negligence
or an analogous defense would not have been a defense to a
claim, the comparative negligence statute (K.5.A. 60-258a) does
not apply. Haysville U.S.D. No. 261 v. GAF Corp., 233 Kan. 635;
Arredondo v. Duckwall Stores, Inc., 227 Kan. 842, 610 P.2d 1107
(1980). Defendants liken the legal inability of NKSA to have
heen contributorily negligent to legal inability of a young child
to be held contributorily negligent, noting Lester v. Magic Chef,
Inc., 230 Kan. 643, 641 P.2d 353 (1982), wherein compurative
negligence principles were applied even though the two-and-
one-half-year-old injured plaintift was legally incapable of being
contributorily negligent. We do not find this analogy persuasive.
A child of tender years cannot be guilty of negligence by virtue
ol its lack of resporsibility even when the same act, if done by an
adule, could constitute negligence. In the action before us, NKSA
(througli its receiver) is suing the only individuals who could act
for it in its management alleging, in essence, that it was de-
aroyed through its officers” mismanagement of the affairs. That
is. the oflicers charged with managing NKSA hreached their
fiduciary duties to it and caused the collapse of e institution.
The action is, in a sense, wholly intramural,

We conclude the »hsence of contributory negligence as a
detense in this case bars the application of comparative negli-
voence (K.SCAL 60-238a).

b I KOS A G0-258a inapplicable herein by virtue of the fact
the receiner secks damages solely /}Jr' coonomic {oss?

Byt eapress Finwe e, KUSUAL 60-255:00is restricted to actions
cerkine Cdaenaes D seghigenee resalting in death, personal
e cr propert daniace” Generalby speaking the measure of

. ot veal or personad piopents s the difference inovalue
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immediately before and after the destruction or damage. Ettus v.
Orkin Exterminating Co., 233 Kan. 555, 561, 665 p.2d. 730
(1983). Obviously such a measure of damages is inappropriate to
the action before us wherein plaintiff seeks recovery of the
principal amounts loaned plus interest and other expenses re-
lated to the loans. While we decline to hold that a claim seeking
damages solely for economic loss can never be within the pur-
view of K.S.A. 60-258a, we have no hesitancy iu concluding an
action of the nature before us, that is, an action seeking damages
for economic loss to a savines and loan institution resulting from
breach of fiduciary duty by its officers, is beyond the purview of
K.S.A. 60-258a.

(¢) Does the statutory law and public policy of Kunsas require
joint and several liability rather than proportional fault be
applied to the cause of action herein?

The Kansas case law relating genesally to the fiduciary duty
owed by a corporate officer is summarized in Sampson v. Hunt,
233 Kan. 572, 665 P.2d 743 (1983), as follows:

A strict fiduciary Jdaty is imposed on officers and directors of a corporation to act
in the best interest of the corporation and the stockholders. The duty imposed by
this position of trust requires an officer or director to work for the general
interests of the corporation. Newton c. Hornblower, Inc., 224 Kan. at 514;
Parsons Mobile Products, Inc, v. Remmert, 216 Kan. 256, Syl. € 2. 531 P.2d 428
(1975); 18 Ane. Jur. 2d, Corporations § 497. The standard of duty by which the
conduct of @ director of a corporation is to be judged should be that measure of
attention, care, and ability which the ordinary director and officer of carporations
of a similar kind would be reasonably and properly expected to hestow upon the
alTaies of the corporation. Speer v. Dighton Grain, Inc., 229 Kan. 272, 276, 624
.24 952 (19811, Directors and officers are liable to the corporation and the
stockholders for losses resulting from their nudfeasance, misfrasance or their
fuilure or neglect to disenarge the duties imposed by their offices. 229 Kan. 272,
Seb CH7 233 Kano at 584 (Emphasis supplied.)

As noted in the emphasized citation from Sampson v Hunt,
the standard of duty in judging the conduct ol a corparate officer
is direcetly related to the kind of corportion he or she serves.
Even acursory review of the Kansas statutes relative to corpora-
tions establishes the Jegislative intent is to place higher stan-
dards of duty on savisgs and Joan institution officers thun on
officers of ordinary for profit corpontions. The following exim-
ples itlustrate this point:

First, aithough K.5.A. 17-630Ha) unposes the ot oo the

Lowrd of directars to munage o for profit corporstion. K5.A
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7-6301(e) allows a director to rely “in good faith upon the books
of account or reports made to the corporation by any of its
officers or by an appraiser selected with reasonable

care ... orin rebying in good faith upon other records of

the corporation.” Sec also K.S.A. 17-6422. The Savings and Loan
Code (KS.A. 175101 et seq.), however, while providing in
K.S A 17-5311 for » duty comparable to K.S.A. 17-6301(a), does
not have any exception comparable to K.8.A. 17-6301(e) or any
provision comparable o K.S.A. 17-6422. Therefore, directors of a
Kansas savings and loan association do uot have the statutory
defense available to them that is available to their counterparts
in domestic for profit corporations.

Secend, K.S.AL 17-5812 provides for civil and criminal Liability
for officers and directors of a savings and loan association “to the
extent of the damage thereby caused” the association by their
unauthorized and ultra vires acts. There is no similar provision in
the General Corporation Code of Kansas (K.S.A. 17-6001 et seq.).

Third, the statutory liabilities of directors for impairment of
capital differ with respect to savings and loan associations and for
profit corporations. Specifically, the directors of each type of
corporation may not vote dividends which impair capital. K.S.A.
17-5412, -6420 and -6424. Under both statutory schemes, such
dircctors are jointly and severally liable to creditors unless they
dixsent from the dividend declaration and have their dissent
appropriately recorded. K.S.A. 17-5412 and -6424. The similarity
ends at that point, however. Directors of domestic for profit
corporations have o statutory right of contribution from those
“who voted for or coucurred in the unlawful dividend” and a
stadutory right of subrozation “against stockholders who received
the dividend.” K.S.AL17-6824(1) and (¢, The legislature has not
forded ans comparable rights of contribution or subrogation to
directors of savings wnd Joan associatinns, Additionally, the leg-
istature has specified that s savings and loan director who con
sents to the pavment of wn unanthorized dividend s guilty of a
felony, K.S AL 175002

We glean no statatory basis (o the proposition that the legrs-
Ltare intended that an officer of a sin imus and loan association
contd dilute his Hability for his breseh of fiduciary duty by
;Lppln abron ol compuaadive bt ;}Htl('i;)l('\ [mim-d‘ the cantrary

ite ipparent= tat bhreach o fidacan doty by savings and

. ,.’:¢»§F-Nf?m

4
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loan officers which impairs the capital of a savings and loan
institution is so serious and detrimental to the people of Kansas
that joint and several civil liability is necessary.

Before concluding this point, some comments on public policy
are appropriate. The potentiality for harm to Kansas citizens from
mismanagement of savings and loun associations is enormous. A
large percentage of their investors place their life savings in such
institutions, relying upon the officers of such institutions to
discharge their duties properly. When a savings and loan associ-
ation fails the domino effect can be staggering. Public confi-
dence in all savings and loans is shaken. Declining deposits in
savings and loan associations have a direct effect on the con-
struction, sale, and resale of homes, which in turn affects many
other areas of our economy.

We conclude that the statutory law and public policy of Kansas
reqquire that officers of savings and loan associations who breach
their fiduciary duties be subject to joint and several liability
rather than have liability based on principles of comparative
fault.

Conclusion on Question No. 1

We conclude the answer to certified question No. 1 is “No,”
based on the rationale heretofore expressed.

We turn now to the second certified question, repeated for
convenience as follows:
IF THE COMPARATIVE NEGLIGENCE STATUTE, K.S.A.
60-258a, IS NOT APPLICABLE, CAN THE DEFENDANTS
STATE VALID IMPLIED INDEMNITY, SUBROGATION,
AND/OR CONTRIBUTION CLAIMS AGAINST OTHER PER-
SONS INVOLVED IN THE TRANSACTIONS AT ISSUE?

As previously noted, defendants are attempting to bhroaden the
liability base by drawing in borrowers, guarantors, and ap-
praiscrs. This has been done by seeking application of comparu-
tive fanlt principles (rejected in certified question No. 17, and by
seeking to commence third-party practive proceedings against
such other persons (the request being denied by the district
court).

The district court’s statement of refevant facts {reguired by
K.5.A.60-3203 to be incladed in the arder of certification) relates
whollv to certitied question Noo LA copy of the petition filed in




882 SUPREME COURT OF KANSAS Vor. 237

_ Federal Savings & Loan ins. Corp. v. Het!
—_—— e X

———

the district court by FSLIC reflects its claims against the officers
are predicated upon such acts as: (1) accepting appraisal report;
{from borrowers, contrary to the requirement tha.t NKSA mus:t
xcrlg('t appraisers (K.S.A. 17-5504), and failing to approve ap-
pr;ur;crAS, contrary to 12 C.F.R. § 563.17- (e 1)ii) (1985); (2)
accepting insolvent guarantors; and (3) making loans with C:bvi-
fmsly inadequate collateral. The doctrine of implied indemuity
is conditioned on a defendant having to pay what another ought
to pay (Haysuville U.S.D. No. 261 v. GAF Corp.. 233 Kan. at 642)
or on t}?c old concept of active-passive negligence which seeks;;)’
make the more culpable party bear the ultimate loss (see Ken-
n'e(ly v. .Citg of Sawyer, 228 Kan. 439, 618 P.2d 788 [1980]). In
viewgol the statutory duties imposed uon directors of savir;gs
and loan associations and the strong public policy considcrati(;n
behind the same (see discussio in qixestion No. 13, it is diflicult
?0 conceive that a valid cause of action could be stated for
implied indemnity. FSLIC s seeking to hold the officers liable
for the officers” individual wrongdoing—{or breach of their fidu-
ciary duties.

"I'he Kausas law of contribution was summarized in Brow: ¢
Keill, 224 Kan. 195, 580 P.2d 867 (1978), as follows: ‘

[ might be well to review some of our rules relating to the liability of joint
lurt[cnsms under our prior case law. In Alseike v. Miller, 196 Kan 54'; ;11” JP 2d
1007 (1966), it is stated that Kansas adheres to the common law m.lc th-'n( ﬂ:en:hiﬁ
uo right of contribution between joine turtfeasors. Where no rigl! ()f:cnn(rihu;
tion exists as between joint tortfeasors, a defendant has no right under the
provisions of K.S.AL 60-214¢a) to bring in to plaintiff's cause of action « jaint
tortfeasor who was not originally made a party to the action by the ulmjmfr

“However, KS.AL 60-2413(h) provides: i - o '

A right of cfmlrilmlum or indemnity among judgment debtors, arising out of
the pavment of the judgment by one or more of theom, may ‘)(j' entorced by
exevutionagainst the property of the judigment debtor fiom wlnlm contribution n-v
demnity is sought, (Emphasis supolied.y

Cin ,\I{'Kium'g/, Aeministrator Miller, 204 Kan, 436, 464 P24 276 119700, 1t
was hiedd, when o Joint judgment is entered inoan scthion founded upon I';.t
nuul‘nl.uh«m Between the Joint jodument debtors s anthorized by K.S A ivU:
‘_l.l! Lo MeKinney, Administrator ¢ Miller, supra, tis court \-m-'d ”:l" cane of
I‘»url Seott o Hailraad Co 66 Kan 610, 72 Pac. 238 ( 13, with approval In Fort
Seott an aclion was bronht by e Jornat jocdinent dehitor aszarinst the other fent
mdaiment dehtar The Judgment had been entered i Provar tart action hru’nuh!
aatist the two Joint tomtfeasors The plaintdt in e Fort Scott awction had
reviousiy juid the eatise ottt jadument enteped At e tortheasors A
e ot o el the oot perd s recovered T the otiier IHH;Z

e detineg

1 Ay
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“Therefore, under the Kansas law as it existed prior to statutory comparative
uegligence a plaintiff could choose his tortfeasor and a defendant had no right to
bring in another joint tortfeasor to plaintiff's action. Hov-ever, if plaintiff sued
and recovered a judgment against two tortfeasors plaintiff could procced to
collect the judgment from either judgment debtor. When one judgment debtor
had satisfied the entire judgment he could then recover one-half of the amount
paid from the other judyment debtor. The elfect of these prior holdings was to
make each defendant jointly and severally liable for all of plaintiff’s damage
regardless of whether others contributed to cause such injuries. The right of
contribution between judgment debtors in such case was on a fifty-fifty basis.
Plaintilf contrelled his own lawsuit and could collect a judgment from any
judgment debtor he chose. The inability of any judgment debtor to pay his half of
the judgment would concern only the judgment debtor who satisfied the judg-
ment and then sought contribution.” 224 Kan. at 197-98.

Keill went on to conclude where comparative negligence ap-
plies, even the limited contribution previously permitted was
inapplicable.

The “other persons™ herein are not parties and, accordingly,
cannot hecome joint judgment debtors. Therefore, even if the
Kansas limited concept of contribution were applicable to tort-
feasors not subject to comparative fault principles, it would not
be applicable to the “other persons™ herein.

As to subrogation, this concept is inapplicable until and unless
defendants have paid a debt for which another is primarily
responsible and such payment must generally he in full dis-
charge of that party’s obligation. Mere liability to pay is not
ordinarily enough for one to be substituted to the rights of the
creditor. Haysuille U.S.D. No. 261 v. GAF Corp., 233 Kan. 635.
Accordingly, defendants have no present right of subrogation.

Conclusion on Question No. 2
Based on the limited facts before us, we conclude the answer

to certified question No. 2 is "No.”




TORT REFORM?

by Judge Terry L. Bullock

TR e e

May 1 begin by thanking the Committee for inviting . here

to share with you some of my personal perspective rogard:: .
some of the difficult issues which the Committee has beo:
asked to consider. I have been asked specifically ta cens
on several specific proposals under review. I will do oo,
but before I do so I would like to comment briefly on a2

matters which I would label "perspective." I have read (0o

transcripts of all of your prior meetings and I huve conc!aded

perhaps a little philosophy would be helpful. I hope wheon I
have concluded you will agree.

Any rational discussion of the current controversy
relating to insurance and our tort system requircs, in ny

judgment, a perspective gained from considering the provo:

social response to all types of natural and man-made catasntronb o

in the lives of humankind. Catastrophes, like the biblical
fall on the just and the unﬁust alike, These catastroph:
range from those inherent in the nature of our planct such
fire, flood, earthquake, hurricane, tornado, discase, to
those attributable to the activities of mankind, such as oo

(and other intentional acts of brutality), automobile oo

i {
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defective products and processes, and the damoe and Tnjue oy
caused by the general carelessness of us all. a0 of the
most important questions for any society is wh.a: roasponso
we as a people make to these human catastroph-s. There ave
several reasonably obvious choices. They include:

1. To let the one to whom misfortune com:: boar oh
brunt of the cost alone.

2. To permit or reguire the victim of lif.'s calami:
spread the loss over a larger number of citizens throvnagh
mandatory or voluntary system of comprehensive insuranc:.

3. To let society as a whole absorb the ltous and don

through the use of the people's taxes (a concept {(requentiv
! 4 b

employed in countries embracing socialistic economic thoorico:

4. To require the one who causes the damage to pay {or

the damage caused, in cases where there is an jdentifiable
wrong-doer.

5. To permit érlrequire the‘wrong—doer to spread the
loss to a larger segment of society through a system of
mandatory or voluntary liability iﬁsurance.

5. To compensate victims from a prepaid pool of moncy
furnished by persons participating in activitices subjectina

the populace to risk.

e s
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7. To rely upon the charity of the victim's [ricnds

and family to help absorb the cost and carc for vhe indurcd,

8. To utilize a combination of the forcqoinag option:
and perhaps others as well.

The values prevailing in any society dictate the choices
to be made among these varying alternatives. Social notiong
concerning what is more impprtant to the body politic
underly the options ulitmately sclected. Considerations cooh
as which is more important, the individual or socicty as
a whole, freedom or regulation, free enterprise or controll«d
economics, as well as common notions of decency and morality
come into play.

Once any society, through its government, has come to
grips with these important underlying philesophical issucy,
the next important choice is what kind of system should i
government implement tQ carry out the compensation plan
determined desirable by society\s values. Again, throughoni
history there have been several choices.

1. Some societies have chosen bureaucratic admini-
strative systems, selected and overseen by the political
forces of the day.

2. Other societies have established arbitration btyn

agencies which investigate and "arbitrarily" adjust claino




3. Our society has established a system of law and courts

to determine disputes, often leaving the ultimate aocision 1y

the hands of ordinary citizens operating under laws

versal applicability.

In evaluating the effectiveness of any compensation

TNy -

system several critical principles are important to consider,

1. Efficacy -- Does the compensation system and the

the values it applies actually serve the persons for whon it

was created, i.e., does it actually compensate tho vast

ity of those entitled?

2. Adequacy -~ are the compensation awards providios

the system adequate and appropriate?

and,

ma e -

3. Efficiency --Are the transaction costs for getting

compensation to the victim reasonable?

In addition to these three paramount questions,

Y5

also necessary, in order to assess the adequacy of any syston

of compensation, that one prioritize the soc.al objectives o

the system. In other words

lowing social objectives for

¥

to evaluate its adequacy:

, one must rank order

the fol-

any compensation system in oriov
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!. Is the primary function of the sgystem to compensaye
the victim?

2. Is the primary function of the system to deter }ike
conduct on the part of the wrong-doer and others like tho
wrong-doer in the future?

3. Is the primary function of the system to codify and
vindicate certain vulues of society?

4. Is the primary function of the system to impose
retribution against those who depart from .society's norms?

5. Is the primary function of the system to reallncate
resources and minimize the individual impact of human
catastrophes, whether natural or man-made?

Another important factor to consider is whom should pay
for whatever compensation system we are to have. At present,
the vast majority of these costs are absorbed by the partici-
pants. Administrative and arbitration systems are usually carriesd
on at taxpayer's expenée. )

Obviously, of course, the ultimate answer will bhe a

mixture of these competing objectives, the priority of which

governs the assessment of the adequacy and effectiveness of any
particular system. Underlying all of these consideraticns will
be a balancing of social values. Again, rank order is rooauived,
The following examples will illustrate the point.

1. Jobs =-- mankind must work and earn a living. 17/

the system of compensation results in the failure of omy

R R

all inlividuals ultimately lose.




2. Products and services -- society desires certain pro-

ducts and services, some of which are high risk. If the com-
pensation system stifles productivity and experimentation,
there is again a loss to the entire éociety.

3. World markets -~ in our current economic system, our
products and services must compete in a global economy. If our
compensation costs are so out of line with the rest of the
world that the costs of our products and services make them
uncompetitive, agaiﬁ the loss to society méy be too great to
bear.

4. 1Impact on victims -- 1if the wrong-doer does not pay
the full losses of a victim, who will? Many catastrophic
losses cannot be borne by any individual or his or her family.
1f the defendant and the defendant's insurance company do not
fully compensate the loss, are we willing to fund through taxes
a sufficient welfare net to take up thg'slack and if not, will
our colleétive conscience bear the result?

5. The environment —-- much concern is expressed concern-
ing the deterioration of our environment, including land, water
and air. If the risk of liability for some commercial activi-
ties is too great to permit the activity, perhaps our values,
expressed through our compensation system, are simply dictating
to commerce that this is an activity that society does not wish

to have.




Before proceeding to my specific comments on the points

under study, I would also like to share a few additional
random observations.

1. No system is ever perfect as long as human beings
create and administer it. Our goal should not be for "pure"
or "perfect" justice but "substantial justiée.“

2. We do not live in an ideal world. We should con-
sistently strive for a more civilized society but in the pro-
cecs we must be careful not to kill thé goose that lays the
eggs on which we all survive.

3. It is the legislature and not the courts which makes the
law and it is to the legislature that one must ultimately lock
for change. The complaint today seems to be that tﬁere are too many
people suing too many people for too many things, resulting in
costs and awards that we do not wish to bear. From whence have
all these new rights arisen which are the subject of all
these new cases? I will give yéu a rough, although not com-
plete, answer. When I graduated frgm law school in 1964 the
General Statutes of Kansas, ,the result of over 100 years of
legislation, were contained in a single volume. Today, a rore
twenty years later, one can barely reach across the volumcs
containing the General Statutes of Kansas. Courts, perhaps I
should say judges, by nature and trainrning, thrive on simplicity.
practicality and predictability. Most of us are by naturc con-

servative. The explosion of litigation then is primarily the



result of legislative entitlements created for our citizern.

(and I can tell you that the United States Congress makes
the Kansas Legislature look like rank amateurs!) Courts croate
common law only when the legislature has not acted. Unless the
decision is based on our Constitution, which it Qery rarecly
is, the legislature can always change court-made common law.
We are all sworn to obey and uphold the law and we make a
conscilentious effort to do so.

4, We try the wrong cases! Most ‘lawyers and judges wiil

tell you, if they're honest, that we try the wrong cases. The

big cases -- the ones that would really set some sensible guide-

lines for the handling of future cases quietly are settled
(after a fortune is spent in expensive discovery -- usually
initiated by the insurance company) for large amounts and tho
small, ¢.l-ball, low-risk cases are tried. In my view, the

jury system works very well -- but it often isn't used wiscly.
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5. Finally, one must observe the social cycle of ones times
as a predictor of that which is to come. In the formative
days of our country, a philosophy of rugged individualism
prevailed -- little government, higﬁly efficient, great
freedom of the individual, but somewhat brutal to those who
suffered misfortune. That period was followed by the New Deal
and the Great Society where our new rhilosophy accepted much
government, less freedom, and the general concept that govorn-
ment could solve ali problems and make ali of life's huarts gn
away. That plan, noble as it was, failed to take into
account the imperfection of ‘human nature and the limited extont
of our resources. We are now apparently well into a new con-
servative mode -- a time when commerce is king, when the va'uos
of the majority are paramount, when there is less concern for
the unfortunate and where the emphasis is on what can I got
for me. Legislatures and courts alike, being human creaturos,
tend to ultimately reflect the values of the soclety from
which they spring,

With this background and perspective, I now turn to
the eight proposed questions I have been #sked to address

and to which, with your permission, I wil.. add a ninth.
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1. Can the time and expense -elated to discovery be

reduced and can more effecive sanctions be formulated with

respect to frivilous suits?

The answer to both of these questions is yes.
And, in my personal opinion, both should be done.
Lawyers, like doctors{ are afraid of not doing every-
thing legally possible for fear of being judged mis-
feasant should theyxloge. Therefore, the bnly answer is
to legally limit permissible discovery. The Judicial Council
should be directed to formulate a streamlined discovery opro-
cess wita strict limits both as to time for and type of dis-
covery. These limits should apply in any suit except . he most
complicated and expansions of discovery should be permitted
only for good cause shown to the trial judge. With respect to
frivilous suits, in my opinion, the problem lies with the tcrm
"frivilous." Frivilous carrieg with it the connotaticon of

"meaningless" or “"totally devoid of substancc." The trial

court should be authorized by statute to assess fees and cost
against any party £filing a claim or counterclaim "lacking in

substantial merit."

~10~-




2. Should the use of structured settlements providing

for

cases involving substantial awards?

The answer is yes. In my personal opinion, in this
manner the dual tripartite compensation goals of efficacy,

adequacy, and efficiency can best be served.

3. Should reasonable regulation of attorncy fees bc

required?

This is a very difficult question. FPrankly, I
am opposed to almost all governmental price fixing --
preferring to let market forces operate freely. Certainly,
at the present time, as far as attorneys are concerned,
it is a buyer's market. The field is over-crowded
and there are plenty of lawyers willing to and actually com-
peting for work at reasonable prices. In my judgment, these
market fo:cés and our;rules of. ethics 'are adequate at the
present time to control overreaching. If fees are to be
regulated, in my opinion, the medical malpractice rule

recently adopted should be the model to be followed. It

requires a fact hearing to establish all of the facts relative

to an appropriate attorney fee mandated by the code of profes-

sional responsibility for lawyers. The trial judge, perhaps

best qualified in terms of knowledge of the case, the ciforts

involvad, and results obtained, should then approvae or linit

the fee stating his or her reasons for the decision. 1In thi
way a body of law can develop to guide lawyers in the future
with respect to the appropriate fees under given circumstoanoos.

~11-
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One other idea worthy of consideration in connection with
attorney fees is the so-called English Rule of lcser pays aitl.
My English counterparts would not think of trading their sy:stem
for ours -~ they say it discourages meritless cases becaus:
the claimant knows he or she will have to pay béth lawyers
and all expenses ac well. They also say it encourages defon-
dants in valid cases to pay up early -- to save double costs
and fees. Further, the argument goes, why should an injurcd
party receive only a part of his actual loss -- (the net after
deducting expenses and his attorney's fees) if compensation is
the oojective, he should be made whole. American lawyers often
oppose this idea on the theory it would discourage the filing
of "creative" cases -- but perhaps that is a result desirable
to society at large. One thing is clear, the English Rule

places the cost at the feet of him who is at fault.

4. Should the collateral source rule be restricted?
In my personal épinion, 1 tﬁink ﬁhe arguments for
limiting the collateral source rule are pretty evenly divided.
Philosophically, if the pr%mary fuﬁction of the tort systom is to
compensate for loss then a victim should recover only for losses
not covered by collateral sources. If, on the other hand, the

primary purpose of the tort system is to punish wrong-doers
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and to deter like conduct in the future, then there is no
reason a wrong-doer should profit from reimbursement receivod
by the victim from scurces for which he or she has paid out

of his or her own funds for many yeérs. Again, the choice is
philosophical. However, if the collateral source rule is to be
modified, then I would hope the Committee would not recommend that
collateral sources be admissible at trial -- this would serve
only to protract and confuse already complex litigation.

In my opinion, if the detendant is to Be cfedited with col-
lateral compensation received by the victim it should be

done simply by the Court as a mathematical subtraction from
the award following the verdict. This would keep the *rial
clean and short and the issues for the jury simple and the
process simply mathematical.

5. Should the rules relating to punitive damages bhe

abolished or modified?

Again, in my opinion, the‘ choice is philosophical,
depending upon what the Committee thinks the primary
purpose of the tort system js and the balancing of somewhat
competing values. If the system's purpose is compensation,
punitive damages can be eliminated. 1If the purpose is deter-

rance, they should be retained, If a balance is struck, thoy

should be limited. Inasmuch as most punitive damage awards
are not covered by insurance, the decision of the Committce

in this regard will probably impact little on the problem

under study. From my own perspective, I can say that a

~13-
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claim for punitive damages complicates litigafion beyond
anything mcst would anticipate and it always seems to
enflame emotions to the point where rational decision making
is difficult.

6. Should the use of alternative dispute resolution

mechanisms be increased?

In my opinion, the answer to this question is mixed.
Apparently the system we have now works pretty well, in that
roughly 95% of our cases settle. If by alternative dispute
resolution one means some kind of trial before an arbitrator,
that, in my opinion would only further delay the proceedings
and further increase the costs. If, on the other hand,
what is intended is a comprehensive settlement conferencao
conducted by the trial judge, my answer would be
enthusiastically in the affirmative. Some trial judges
are reluctant to delve into thé terms of settlement
for fear of being percéived as lesé thaﬁ impartial. I do not
share that view and I think a statute making such a procedure
clearly appropriate would be helpfui in promoting tnis often
successful activity. Authorization of the trial judge to act
in this role would also eliminate the expenses of third parties

and would save the time needed in bringing outside arbitrators

"up to speed" in terms of the facts and legal issues in thoe

14—




7. Should non-economic damages be limited?

Again, the choice is philosophical, in my judgment. If a
person is rendered parapalegic by the wrong-doing of another,
for instance, what is adequate compehsation? Obviously, medical
bills, lost wages, and reimbursement for any out of pocket
condition. But what about the quality of his life, now sub-
stantially diminished by his handicapped condition. Some
societies do not compensate for this circdmstance. Ours
traditionally has. Perhaps in a less than ideal world a
balance should be struck. Again, the striking of that
balance will require some evaluation of our values and the
philosophical purposes of our system of compensation.

8. Should the use of summary judgment and other pro-

cedural techniques to expedite cases be increased?

In my opinion, the answer is again.yes. At the present
time summary judgment (judgment.entered by Fhe court based on
the discovery record before trial) can only be entered if the
uncontroverted facts taken in the light most favorable to the
plaintiff, demonstrate that the plaintiff cannot prevail as a
matter of law. Accordingly, summary judgment could not be used
in a case where the claim presented was de minimis lex. TFor
example, if in an automobile accident caused by the fault of

the defendant the plaintifr has suffered only a slight cut or

~15-
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bruise, summary judgment would be

inappropriate as the value

of that slight cut or bruise technically presents a jury quess

tion. If the Legislature should expand the rules limiting to

summary judgment to allow a judgment.to be entered by the court

either for the defendant in such de minimis cases or for the

plaintiff in a nominal sum, many cases could be appropriately

short-circuited without detracting materially from our goal of

substantial justice.

9, Can certain statutes of limitation be shortened

without material damage of our goal of substantial justice?

Again, in my opinion, the answer is yes. This question

directly addresses the "long-tail" problem which currently

plagues both individuals and the insurance industry, par-

ticularly with regard to written contracts, real estate,

products liability and the claims

of minors. I scee no reason

why actions for minors, for example, should not be brought

by guardians of the child within a reasonable amount of time

after loss occurs. Minors' interests are often foreclosed

in other legal proceedings through the appointment of legal

representatives. If the statute is carefully written, I see

no reason why claims on behalf of
foreclosed if not timely brougnt.
course, would be claims of minors

would otherwise have had the duty

16~

minors could not be generally
The obvious exception, ct
against the guardians who

to make the claim.
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As I have indicated previously, I speak only for myself

and I hope that these comments have been helpful to the Com-
mittee. If I may be of any further assistance in your delib-

eration, please feel free to call on me at any time.

-17~




’IK 9.01 PatTeERN INSTRUCTIONS FOR KaNSAs 2d

A. PERSONAL INJURIES

’IK 9.01 ELEMENTS OF PERSONAL I
DAMAGE NI

If you find for the plaintiff you will then
determine the amount of his recovery. You
should allow him such amount ¢f money as
v\.fill reasonably compensate him for his inju-
ries and losses resulting from the occ wrrence
in quecation including any of the following
shown by the evidence:

a. Pain, suffering, disabilities, or disfigure-
ment, and any accompanying mental anguish
suffered by plaintiff to date (and those he is
reasonably certain to experience in the fu-
ture);

b. The reasonable expenses of necessary
medical care, hospitalization and treatment
received (and reasonable expense of necessary
medical care, hospitalization and treatment
reasonably certain to be needed in the future);

c. .Los's of time or income to date by reason
of his disabilities (and that which he is reason-
ably certain to lose in the future); and

d. Aggravation of any pre-existing ailment
or condition. '

In arriving at the amount of your verdict
vou should cousider plaintiff’s age, condition
of health before and after, and the nature,
extent and duration of the injuries. For such
items as pain, suffering, disability and mental
anguieh there is no unit value and no mathe-
matical formula the Court can give you. You

1d ;

should award such sum as will fairly and

PatTrerN INsTRUCTIONS FOR KANSAS 2d PIK 9.01

adequately compensate him. The amour be
awarded rests within your sound discretion.

The total amount of your verdict may not
exceed $ . ..., the amount of plaintiif’s claim.

Notes on Use

This instruction should be used in a case where comparative
negligence is not applicable. Where comparative negligence ap-
plies, the first sentence should be deleted and the following
sentence substituted: “You shall determine the amount of dam-
ages sustained by . —." See PIK 20.21, Instruction 10.

Comment

If there is no evidence of certain cf the above elements of
damages or of future digability, pain or suffering, medical ex-
penses or loss of income, they should be deleted.

If this action is brought by the personal representative of the
decensed for damages arising from injuries sustained by the
deceased in his lifetime and is joined with an action by heirs for
the victim’s wrongful death under K.S.A. 60-1901—60-1905, as in
Prowant v Kings-X, Inc. 185 Kan 602, 347 P2d 254 (1959), appro-
priate parts of this instruction should be given as well as the
appropriate instruction on damages due to wrongful death.

All injuries and losses that are the natural and probable result
of the negligence or wrongful act are compensable, Foster v
Humburg, 180 Kan 64, 299 P2d 46 (1956), and Billups v American
Surety Co. 173 Kan 646, 650, 251 P2d 237 (1952).

Most of the elements set out in the instruction are enumerated
in Albin v Munsell, 189 Kan 304, 313, 369 P2d 323 (1962); Sharp v
Pittsburg Coca Cola Bottling Co. 180 Kan 845, 848, 308 P24 150
(1957), and Colin v De Coursey Cream Co. 162 Kan 683, 17¢ P2d
690 (1947).

Disfigurement is compensable, Spenable v Thomas,
725, 33 P2d 729 (1934).

Aggravation of pre-existing condi’ion i compensabl
Katz Drug Co. 155 Kan 656, 127 P2d 506 (1942).

Medical vare and treatment includes nursing, drugs and ortho-
pedic appliances and the reasonable value of medical care gratui-
ateral source, such as by rela-
Lipht

5

139 Kan

e, Beeck v

tously given or paid for by a coll
tives, insurance or employer. Rexroad v Kansas Power

@




:
{
¢
{
!
{

e g et o PN A

e

GORDON K. LOWRY

RICK A JOHNSON LOWRY & JOHNSON

STUART S. LOWRY LAWYERS

323 BROADWAY
POST QFFICE BOX 10

VALLEY FALLS, KANSAS 6U0KK

AREA CODE 813 «» TELEPHONE 9845 - 3281

September 9, 1986

Rep. Robin Leach
Box 117
Linwood, KS 66052

Re: The "Manufactured”Liability Insurance Crisis

Dear Rep. Leach:

I read with interest your article about escalating insurance
premiums in the Valley Falls Vindicator on September 4th. You ve-
quested comments to be presented to the Special Committee On Tort
Reform.

Please rnote the enclosed photocopy from Consumer Reports,
the August 1986 issue. The headline reads: "The Manufactured Crisis,
Liability-insurance companies have created a cresis and dumped it
on you.,"

The article states that the "crisis" is of the insurance
industry's own making. A Washington state task force concluded last
year that the crisis, "is mostly a result of poor management practices
by the [insurance] companies".

In New York, a report to the Governor's Advisory Commission
on Liability Insurance said that "the industry's poor recent financial
coudition largely reflects self-inflicted wounds”.

Insurance companies have two major sources of money to
cover claims and make profits--the premiums policy holders pay, and
the interest the companies can earn on money that isn't immediately
needed to pay claims. When interest rates are high, insurance com-
panies try to gain as many customers as possible, to bring in the
premium dollars they want to invest.

In the early 1980's, when interest rates topped 20 percent,
insurance companies slashed premiums to sell as many policies as
they could, "The insurance companies did anything they could to qei
money to put into the money markets," says Dennis Jay, a spokesman
for the Professional Insurance Agents trade association. "They did
not underwrite the business as well as they should nave . "

’Z\ { { ac [”\ e \»\”",’ \ ‘
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Page Two

In 1981, the property and casualty industry suffered a
record $6.3-billion in underwriting loses. Vet there was no "liability
crisis”., Investment gains of $13.2-billion the same year still crecated
plush net profits. The "crisis" came when interest rates dropped,
slowing the rise of investment income.

To right itself, the industry has taken two major steps.
First, it has jacked up rates for all liability-insurance buyers
to levels that not only cover current costs but, some critics charge,
recoup losses from mismanagement in previous years. Second, companies
have dropped lines of business designated as "high risk".

When pressed, some insurance-industry representatives concede
that the effect of the business cycle on interest rates is a major
factor in the present "crisis", "The fact that premiums are going
up at high rates is purely due to the cycle," says Sean Mooney, Senior
Vice President at the Insurance Informatlon Institute.

The insurance industry 18 trying to turn its crisis into
an opportun1ty——a chance to press for one of its favorite objectives,
"tort reform" In plain words, the industry's version of tort roform
means pla01ng limits on the rlghts of injured people to sue for and
recover damages.

The latest round in the industry's long-standing compaign
began in eaxly 1985, At that time, insurance-industry leaders alrecady
knew that a cycle-borrne crisis that would necessitate jarring premium
increases was brewing. The industry launched an advertising program
aimed at United States opinion leaders--politicians, business leaders,
executives, and journalists,

In March of 1986, the Insurance Information Institute announccd
a $6.5-million advertising campaign to sell "the lawsuit crisis”
This second campaign, still in progress is aimed at the general public.

The so-called "Litigation explosion" repeatedly cited by
advocates of tort reform is essentially a myth. Under close scrutiny
many of the facts and figures cited by tort-reform advocates do not
hold up. Careful examination of the data "provides no evidencu to
support the existence of a national 'litigation explosion' in the
state trial courts during the 1981-84 tine period", said Dr. Robart
Roper, project director at the National Center For State Courts.

The center's data show that the annual number of torct filings 1n
17 states studied rose 9 percent betweern 1978 and “984. Meanwhile,
population in those states rose 8 percent.

Clearly, however, the insurance cowpanies' message is getlling
through. State and Federal legislators have passed or avre considering
a number of industry-backed tort-reform proposals, most of which
would limit compensation to victims. Such tort-reform measures will

not solve the insurance crisis. Indeed, similar measures have beoen
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tried in various places--with little if any effect on insurance rates
or availability.

In hearings before state legislatures, insurance-industry
representatives have declined to promise that the tort-reform measures
they advocate would result in lower insurance premiums. Even if
they ended the industry's self-inflicted crisis, however, such measures
would still be repressive and undesirable., Adequate compensation
for injured parties is a part of our system of justice.

The lawsuit crisis may be phony, but the insurance crisis
is real. Towns, doctors, day-care centers, and others face urgent
pvoblems of insurance availability and affordability. What is needed
‘0 alleviate the problem is not tort reform but better regulation
of the insurance industry. The Governor's Advisory Commission on
Liability Insurance in New York has put forward several worthwhile
recommendations for strengthening the regulatory system:

1. Price regulation. Insurance regulators should do more
to keep prices on an even keel, discouraging both excessive and arti-
ficial cyclical price cuts that endanger the health of insurance
corrpanies and excessive price hikes that create hardships for consumers.
The Commission suggested that a state insurance department can achieve
this goal in part by setting upper and lower limits on permissible
prices that insurors may charge., That practice would help to avoid
wild swings, while still giving insurors some flexibility. As in
any price-regulated industry, insurance companies could reguest changes
in the permitted price bands from time to time.

2. Limiting cancellations. The recent crisis atmosphere

was created partly because of abrupt cancellations or nonrenewal

of coverage by insurers. The Commission proposed that insurance
companies be permitted to cancel or refuse only in certain clearly
defined circumstances, such as nonpayment of premiums or fraud on

the part of the insured. A "major change in the scale of risk" assumed
by the insurer would be a valid cause for cancellation or non-renewal.
But presumably the insurer would have to demonstrate to regulators
that the risk level had indeed become unreasonable.

3. Providing more resources. The insurance industry is
requlated almost exclusively by the 50 states, even though the industry
has been nationwide in scope for decades. State insurance regulators

are typically understaffed operations that are responsible for more
work than they can capably handle. Federal oversight is needed.

But so long as the states have the responsibility, the state insur-
ance departments need more staff, more money, and in many cases more
legal authority.

4. Appointing a comsumer advocate. The commissicn recom-
mended that an individual be appointed to work full time representing
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the interests of consumers before the New York State Insurance Depart-
ment. In light of the strong lobbying presence of the insurance

industry in every state, the suggestion is a sensible one for all
states to consider.

5. Letting municipalities pool risks. The commission
suggested creating a structure whereby municipalities and other govern-
ment bodies could share the risks of liability claims. Since one
large claim could severely damage a small town, county, or government
body, that suggestion makes sense. It's also consistent with the
theory of insurance, in which many parties share the risk of an event
that will probably happen only to a few.

In addition to those recommendatlons, Consumer Reports
also advocates three more.

First, the insurance industry should be subject to both
federal and state antitrust laws (the laws, that ban price-fixing),
as most industries are. Under the McCarran-Ferguson Act, which Con-
gress passed .in 1945, insurance companies are all but exempt from
federal antitrust rules. That makes it harder to stop companies

if they act in concert to ralse prices for a particular line of insur-
ance. :

Second, conflict~of-interesi. ;~licies for insurance regula-
tors should be made stiffer, in light of a United States General
Accounting Office study finding that half of state insurance regulators
came from the insurance 1ndustry or. found employment in it after
leaving office.

Third, state regulators should encourage insurance regulators
to offer economic incentives to ‘corporations and municipalities that
follow good safety and risk-management practices.

Rep. Leach, the Consumer Reports article is very well done

and deserves the attention of the Special Committee On Tort Reform.
Please share this letter and the article with your committee.

Very truly yours
@J) W%@}m

Rick A. Jcknso

leh
Enclosures




- Themanufactured crisis

Liability-insurance companies have created a crisis

and dumped it on you

arch 23, 1980, was a
bright, beautiful spring
day in Gillette, Wyo. So
: Alta Means thought she
would do some cleaning in a cottage she
owned. Her granddaughter, nine-year-old
Dustina Rhodes, lazily tagged along. Sud-
denly, the tiny cabin exploded into an
orange fireball, engulfing Means in flames
and blowing Dustina out the door. The
grandmother died a couple of weeks later
from massive burns; the granddaughter
survived but suffered severe burns.

A spark had iguited a cottage bloated
with propane gas—gas that leaked
through a Honeywell V8280 valve on the
cottage's room heater. That type of valve,
the Consumer Product Safety Commis-
sion subsequently said, tended to jam
open because of a defect in design and
manufacture, The valve was recalled by
Honeywell in 1985. Dustina Rhodes and
Alta Means’ estate sued Honeywell for
their losses. They eventually settled for
more than $1-million.

Now the insurance industry and manu-
facturers are trymg to pass legislation

hat, could make it more difficult to ade-
quatel) .compensgle | victims like Dustina
Rhodes Tor their injuries. The push for so-
called ““tort reform” is on at both the statg
and Federal Jevels.

lnsurers say legislation is needed to fix

4 “crisis” that has made many types of ha-“

b\hty msumnce costly—-or even impossi-
ble to get. The insurance mdus(ry hns
faunchied a $6.5-million advertising cani-
paign and an intense lobbying and public-
relations effort to lay the blame for its
financial problems on people who are
injured, juries, or lawyers.

The insurance crisis

The current Hability-insurance crisis
began a little more than a year ago with
vkyrocketing premiums and cancellations
of policies,

0 In New Haven, Conn., a chain of
seven day-care centers affiliated with
Yale University saw its hability insurance
premium jump from $400 in 1984 to
$2400 last year.

3 In Brooksville, Fla., a general vas-
colar surgeon paid $5000 for malpractice

544

insurance in 1984. In 1985, the rate tri-
pled to $15,000, and this year he is paying
$38,000. The doctor is thankful he
doesn’t practice in Miami, where his rates
would top $70,000 a year.

[ In Hammondsport, N.Y., the Bully
Hill Winery has sharply curtailed its free
wine-tasting because its insurance premi-
ums have gone from $3000 for $1-million
in coverage in 1985 to $8000 for
$500,000 in coverage in 1986.

Aetna Life and Casualty has
recently dropped some 400 municipalities
from its liability-insurance rolls,

The increasing cost and declining avail-
ability of liability insurance affects every:
one. Police departments cancel patrols
and cities dismantle playgrounds for lack
of municipal liability insurance. Many
obstetricians are leaviug their field, The
number of nurse-midwives could shrink as
they, too, find it increasingly difficult—if
not. impossible—to obtain malpractice
insurance, Doctors’ escalating insurance
costs are bound to show up in their bills to
patients. Day-care centers could become
less affordable as their insurance rate
hikes are passed on to working parents,
The cost of owning a condominium rises
with every bump up in liability-insurance
premiums,

How it happened

In its advertising and in most state-
ments to the press and the public, the
ifisurance mdus(ry Idys blame for the cri-
sis ‘on lawyers, juries, or victims whose
alleged carelessness brought on their own
problems, Lawyers use the civil justice
system “‘to right every imagined wrong,”
cries the Insurance Information Institute,
an industry trade group.,

A more objective analysis suggests that
the “crisis" is of the insurance industry’s
own making. A Washington state task
force concluded last year that the crisis

"is mostly a result of poor management
practices by the linsurance] companies.”
In New York, a report of the Governor's
Advisory Commission on Liability Insur-
ance said that “'the industry's poor recent
financial condition largely reflects sell-
inflicted wounds.”

Insurance compenies have two major

sources of money to cover claims
make profits—the premiums policvh:
ers pay, and the interest Uu*\mu; ranie
can earn en money thatisp't immediately
needed to pay claims, When fnterest e
are high, insturance compantes Uy to gan
as many customers as possible, to brn
the premium dollars they want to ins
In the early 1980s, when interest 1
topped 20 percent, insurance com
slashed premiums to sell ws many polic:
as they could,

“The insurance companies did anyvt
they could to get money w put s
money markets,” savs Denma Jay,
spokesman for the Professional Insuran
Agents trade association. " They did p
underwrite the business as well as thew
should have, (Underwriting s the soien
of assessing risk and sctting an appr.
priate premium o cover the risk.j Bur
very tempting to get the money m todas
to earn 21 percent interest and i
about the losses later.”

In 1981, the property-and-casualo
industry suffered a record $6.3-bil}
underwriting losses (premiums coli i
minus expenses and claims pndi Voo
there was no “lability crisis ” Inveatnien:
sains of $13.2-bilhon the same v i)
created plush net profits.

The “crisis” came when interest e
dropped, slowing the rise of investn
income. By 1984, the profitfioss picture
had reversed itself. Underwriting los «
of $21.5-billion exceeded investmen:
income of 317.7-billion. Even s thy
industry managed to show Al
profit—in lngc DArtas are ~-'r of the
benefits desceribed on :

In 1985, undery
$24.7-billion, and mve R LITRPIIT
$19.5-billion. Because of tax hene
industry agaie came out <hghtiv o
but profits were weak,

To right tach, the mdustn
LWO maior steps, ‘
rates for all liabt
levels that not o
but, some critics
from mismanige
Second, compann
business desipnate

When pressed, sonme

losaes were
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try representatives concede that the
effect of the business cycle on interest
rates.is a major factor in the present cri-
sis."The fact that premiums are going up
at_high rates is purely due to the cycie,”
says Sean Mooney, senior vice president
at the Insurance Information Institute. He
nevertheless maintains that the “lawsuit
crisis” is the reason that some parties
can’t get liability insurance at all.

An orchestrated campaign

The insurance industry is trying to turn
its crisis into an opportunity-—a chance to
press for one of its favorite objectives,
“tort reformy.” In plain words, the indus-
try’s version of tor! reform means placing
linits on the rights of injured people to
sue for and recover damages.

'_[henlat,cst round i the industry’s long-
standing campaign began in early 1985.
that time, insurance-industry leaders
ady knew that a cycle-borne crisis that
Would necessitate jarring premium
increases was brewing. The industry
launched an advertising program aimed at
U.,S. opinion.. leaders—politicians, busi-
ness leaders, executives, and journalists,

" In June, 1985, John Byrne, then chair-
man of the board of Geico, a major
insurance company, told the Casualty
Actuaries of New York that “the insur-
ance industry should quit covering doc-
tors, chemical manufacturers, and corpo-
rate officers and directors.” Byrne also
said, "It is right for the industry to with-
draw and let pressure for {tort] reform
build in the courts and in the state legisla-
tures.”

By summer of 1985, insurance rates
indeed started rising. As the varied group
of liability-insurance consumers began to
feel the squeeze, they started to complain,
Through the second half of last year, a
grass-roots coalition of doctors, munici-
palities, nurse-midwives, manufacturers,
day-care centers, and others with insur-
ance problems came together. Many of
them. heligyed, what the insurance indus-

try was telling them: that greedy lawyers ..

and excessive jury verdicts were to blame
for the increasing insurance rates,

“In carly 1986, the Journal of Amer.can
Insurance pointed to the tort-reform
movement as a superb example of coali-
tion-building by the insurance industry.

This March, the Insurance Information
Institute announced a $6.5-million adver-
ising campaign to sell “‘the lawsuit cri-
sis.” This second campaign, still in
progress, is aimed at the general public.

“Print "and"television commercials talk
about the nossible demise of high-school
football and other sports programs and
suggest you write 1o the Insurance Infor-
mation Institute, If you do write, you get
advice on how to mfluence legislators.
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Voters, the insurance people hope, will
pass the message of panic on Lo their state
and Federal representatives.

Those *high’ awards

Insurance-industry leaders say that the
average award in product-liability cases is
now more than $1-million.

That figure—and many others used by
the industry—is based on statistics com-
piled by Jury Verdict Research, a firm in
Solon, Ohio, that keeps track of such
things. The Jury Verdict Research statis-
tics, however, don't reflect reality very
well,

The statistics are raw data on initial
awards by a jury, and that’s usually not the
last word in litigation, Cases are often
appealed, and the appeals court may

reduce the award or overturn the verdict,
resulting in an award of zero. To avoid the |

uncertainty and added expense of an
appeal, some plaintiffs and defendants
agree to an immediate post-trial settle-
ment, which can be significantly lower
than what the jury awarded.

Trial judges also reduce jury awards.
Indeed, the very first multimillion-dollar
award on record ($3.5-million in damages
won by actor John Henry Faulk in 1962
for being blacklisted for his political views
in the 1950s) was reduced to $450,000 by
the judge, According to one study, done

by the Rand Corporation’s Institute for’

Civil Justice, half of the initial jury awards
surveyed were reduced after the trial,
The largest awards were the ones most
likely to be reduced and subject to the big-
st reductions.

There are other important reasons why
the average verdict numbers are, statisti-
cally speaking, extremely “soft.” The
Jury Verdict Research statistics include
only verdicts in favor of the plaintiff..
Cases that the defendant wins and that
result in an award of zero are not counted.
Cases settled before trial aren’t counted
either,

One unusually large verdict can skew
the numbers by pulling the annual average
way up. Such was the case in 1978, when
a jury awarded more than $127-million to
a man who was seriously burned when a
gasoline tank exploded in an accident.
involving a Ford Pinto. As a result of that
one verdict, the average product-lability
award in 1978, according to the Jury Ver-
dict Rescarch, hit $1.7-million—up an
astour.aing 285 percent over the previous.
we, s average, But the trial judge later
reduced the Pinlo award to $6.7-million.
Had the statistics accurately reflected

{nsurers are spending millions of
dollars—including 36.5-million through
the Insurance Information Institute—to
sell the idea of a “lawsuit crisis."
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uood Advice
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runs in
the family.

Give your children the facts
and fun of Penny Power...
the Consumer Reports
for kids 8-14.

As a Consumer Reports reader, you count
on good advice, Now, 50 can your kids, with
tha good-advice magazine all their own:
Penny Power.

Each Issua of Penny Power helps your kids
become more confident about money. They'lt
learn how to start a budget. Discover ways lo
earn pocket money. Find out which products
are best buys.

And Penny Fower is fun, too. Stories,
cnmics, games and do-it-yoursell projects
help your child have fun white buildiny
smart buying habits that last a lifetime.

So let the advice and the fun begin by
ordering Penny Fowsr today. A full year (6 bi-
monthly issues) is only $11.95, Or order two
years for $19.96 and save $3.95. Simply
mail the coupon below.

._.--.._.-......._._.__..._..._1
Mail to: Penny Power, Box 51777
Boulder, CO 80322-1777

{0 Please send a 1-year Penny Power
subscription (6 bi-monthly issues
at $11.95) to the child named below.

[J Send 2 years at $19.95. (I save $3.95.)
0 Payment enclosed
O Bill me tater

Your name

Address

City =
' State Zip I
I Child’s name __ U l
| Age - }
l Address __ I

o dittprent from yours)

I City R |
{ State __ e LD I

L1 Chack here for information I
I on school bulk orders. l
I GUARANTEE: If you or your child are not I
I satistiod with Penny Power, simply cance! l

You'll receive a full refund for all unmaited
| issues. Allow 6 10 8 wooks for delior of |
| festissue. 5HEP7 |
L P Y
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that, they would have shown the average

award in 1978 to be just 19.5 percent

over the previous year, not 285 percent,
" It's best to look at median awards
rather than average awards, To be sure,
the average would provide the best gauge
of the industry’s costs—if the figures
were trustworthy. But, as we've seen,
ayerage awards are disproportionately
influenced by a few large verdicts—the
‘very ones most apt to be reduced post-
trial. Furthermore, it's the median, not
the average, that shows how the typical
injured person is compensated.

Between 1975 and 1984, according to
Jury Verdict Research, the growth in the
median initial medical-malpractice award
has been less than the rise in inflation. In
product-liability cases, the growth rate for
median initial awards has exceeded the
inflation rate, but not by much,

Ihq Rand Corporation’s Institute for

.Civil Justice has tracked fort action in San
Francisco and in Cook County, ii., which
includes Chicago, since 1960, It has found
that the median initial award, adjusted fof
inflation, stayed virtually level, .

The phantom explosion

The explosion that claimed the life of
Alta Means was real. The so-called “litj-

gation explosion” repeatedly cited bils

‘advocates of tort reform is essentially a

myth, Under close scrutiny, many of the
facts and figures cited by tort-reform

advocates do not hold up:

¢ AssertioniThe U.S. is in the midst of a,

“litigation explosion.”

¢ "Facty Last year, the National Center
forState Courts (a nonprofit group funded
largely by the courts themselves) ana-
lyzed data on tort litigation in 20 siate
courts for the years 1978, 1981, and
1984, Careful examination of the data
“provides no evidence to support the exis-
tence of a national ‘litigation explosior” in
state trial courts during the 1981-84 time.
period,"” said Dr, Robert Roper, a project
director at the center.

The center's data show that the annual
number of tort filings in 17 states studjed
rose 9 percent between 1978 and 1984.
Meanwhile, population in those states
rose 8 percent. While court filings in 20
states did rise 14 percent betwecn 1978
and 1981, they fell 4 percent between
1981 and 1984,

The number of liability cases filed in
Federal courts has increased significantly,
But a single type of suit-—damage claims

refated to asbestos—accounts for much of |

the increase. Last year, 4239 of the
13,554 product-liability cases filed in Fed-
eral courts—31 percent—were ashesto-
sis cases. That's not surprising. Asbesto-
sis and asbestos-induced cancer result
from many years of exposure; only in

recent years have the consequences of
Tong-term éxposure become cvident mn
debilitating illness and death. In CU
opinion, people who are suifering fram
asbestosis or asbestos-induced cander
(and the families of those who have died)
deservé compensation,

CAssertign: Plaintiff~ win nuflion-dallar
verdicts regardless of merit.

R . .

< Facfa Stories told to prove this point
are, at most, isolated,ingidents,.and are,
often exaggerated to the point of myth,
fnsure_rs like to cite their favorite harror
stories——about large awards given to a
woman who said she lost her psychic pow-
ers after a hospital CAT scan, or to a man
who injured himsell using a lawn mower
to trim a hedge, or to a California vandal
who injured himsell falling through
school-building skvlight.

Such anecdotes Lypically lose some
important details and gain » few embel-
fishménts'in the tellipg. Take the case of
the psychic. Hoth United Fress Intern:
tional and Associated Press made much of
the fact that Judith Haimes was awarded
close to $1-million by a Philadelphia jurv
last March after she said that a CAT scan
at Temple University Hospital made her
lose her psychic abilities. That's wha:
made the headlines.

Buried at the bottom of both wire-ser-
vice stories was the fact that Judge Leon
Katz told the jury to disregard that issuc,
and to base the verdict on whether the
hospital was negligent in administering «
contrast dye into lier brain. The proce-
dure allegedly caused Haimes 1o suffer
breathing difficultics, intense headaches,
nausea, and incontinence. What the jurv
really decided was that the hospitai haed
negligently caused Haimes's adverse
physical reaction, not that she had Jost her
psychic powers.

A Crum & Forster ad in 1977 referred
to the man who used a lawn mower to trim
a hedge, hurt himself, sued the manufac-
turer, and won. The tale has been
repeated dozens of times in support of the
notion that consumers injure themseivis
foolishly and then seck out greedy law-
yers to bring groundless lawsuits, But the
story was purely apocryphal. Crum &
Forster admitted that it had no reliabie
source for the alleged incideyt.

AndThat vandal who fell through the
skylight? There's some truth to *hat o
But the incident isn't s absurd as 1
sounds. The skvlight was pumted
same color as the school's rosf he
school district knew that stustion wis
hizardous because o voung girl e
already been killed falling throuph o an
lar skylight at another schoal ax men
before.

Whena plaintiff receves i large aswend)
it's usually for a very good reason. Jurs
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exceﬁgd_e_dA ed $1-mil ]
from 1962 to 19 1ose 71 percent
were for such damages as pa rdlysxs per-
manent brain_ dan ath,
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What insurers want

~Several propesals have, been put forth
by. th&msurancc industry and its support-

ers in state legislatures...

I TRits on awards for pam nnd suf— :
(fﬁ backed " tort- '

ring, [Most industry-
reform proposnls do not attempt to limit
the amount of recovery for economic
losses such as lost wages and medical
costs. However, limits are being proposed
on compensating victims for the pam and
suffering that results from an injury, cU

eixeves that 3 wTille those harms are diffi-

cult o quantify, they are nonetheless real
“nd should not be subjéct to a fixed, pre-
5i. A man confined to a wheelchair

as a result of someone's negligence but
still able to keep working at his regular
desk job might suffer no lost wages, but
gertainly his. quality, of life would L;e
allecte
(L‘l.ll}lt‘} on pumtlve damqges Puni-

tive damages, 48 th& Wame Implies, are
imposed to punish a defendant for acting
irresponsibly or with disregard for safety.
CU believes punitive damages

I

Between 1975 and 1984, the prop-
erty-and-casualty insurance industry’s
assets more than tripled, to $265-bil-
lion. Industry surpluses—assets left
after liabilities are deducted—are at
near-record levels of $64-billion. Both
assets and surpluses have shown a
nearly unbroken record of growth
through the recent so-called crisis
years, Over those same years, the
industry has also enjoyed substantial
profits, Part of the reason has to do
with the industry’s favored tax status,
Here’s how the system works:
._\1.19’ a pohcyholder ﬁles a claim,

reserve. e money may not, act\L_
ally be paid out for years, especially jf
"dilmage disputes are dragged through
“IiE EouTts; Buf for tax purposes that
monel,;§_ded edas an expense,

smg tllstvxlege companies s salt
away billions of dollars.

~Meanwhile, t urance company
mVE§Ts‘[h Toss’ reserve in bonds, real
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Tiérs a profit. (The profit is taxable,

maintained in full force to help deter man-
ufacturers and others from lrrcbponsﬂ)le

havior v oo
'(Ehmmauon of Jomt and %vudl

iability.#The legal doctrine of joint and
several liability applies when more than
one defendant is responsible for causing
an injury, If orie defendant cannot pay, the
burden of payment is transferred to the
other parties found to be at fault,

Critics of the doctrine say that it
encourages plaintiffs to sue multiple
defendants, especially those with "deep
pockets,” such as large corporgtions,
municipalities, and people who carry a lot
of insurance. Why, they ask, should a
wealthy defendant that bears only, say, 5
percent of the responsibility {or a mishap
have to pay for most or all of the damages,
simply because the other defendants can-
not pay?

The question is a valid one, and the
issue ‘a complex one. But QU does not
believe thq doctrine should be abolishied,
Without if, there would be no mechanism
to make sure victims can recover a fajr
nt for damage
‘several liability were eliminated,
victims would b= left holding the bag when
those defendants able, to pay succeed in
shifting the blame to those who can't.
t.,:LTputmg contingency f s, Law-

a
A,
jO

yers who take on a liability or m ;Sracnce .

case typically work on a contmgency-fcgz

“vrra .
e T
=Y

estate, or the stock market, and gar-

unfess it flows from a tax-exempt
mvestment such as municipal bonds.)

"As a rg:sult of certain tax advan:
tages, ‘many property/casualty compa-
nies have not paid federal income
taxes for a number of years and, jn
fact, have qualified for refunds,” said
Natwar M. Gandhi of the U.S, Gen-
eral Accounting Office. “‘While prop-
erty and casualty companies had
about $46-billion in underwriting
losses from 1975 through 1984, they
had about $121-billion in investment
gains during this period, resulting in a
net gain of about $75-billion for those
years. From 1975 through 1984, fed-
eral income taxes were a negative
$125-million, a rate of minus 0.2 per-
cent of the net gain.”

The tax-revision proposals cur-
rently being considered by Congress
woiild make little dent in the insur:
ance industry’s tax privilc;,cs they
would however, impose a minimum

_[‘a'): OQ l‘nSdeﬁCC compames.

~

es. If the doctrine of )

~ passed and sent to the state Senate a !

B CONNR PPV

:{71c nwlrd .ypum.y abuu JO pereent ol
fhc damages paid. If they lose the case,
they get nothing. Such a system adl
victims who aren’t wealthy to obtain el
representation at Httle or no initial cost
At the same time, because attorneys are
“ivesting” their own time and money i
gl\e case, they have an incentive 1o w
out frivolous or weak cases. Furthers
it would create an imbalance 1if fawye
injured consumers were subject o a i
of price control while corporations
other large defendants were not limite (’ i
their legal budget, Allin all, CU thinks it
contingency-fe¢ arrangement is an
acgeptable one.

-The wrong cure_

Clearly, hmw'.cr the insurance comna
nies’ message is gelling through, State
and Federal tegislators have passed or a
considering a number of industry-b:
tort-reform proposals, most of whi
\'\g)uld limit compensation to victims.

Maryland, for example, has put a
$350,000 cap on pain and suffering dar-
ages in personal-injury cases. Missourt ze!
the same limit for pain and suffering
awards in malpractice ¢

In June, the New Jersey

et
el

Agsem!

that would limit pain-and-sufering dan.
ages to 35000 for minor injuries
$300,000 for g.alaitmphi( injuries, The
bill also sets a $500,000 lid on the amaurn:
a person could collect from a public entity,
such as a county ur municipality,

In California, volers recently passed
Proposition 51, which ehminated the legai
doctrine of joint-and-several liability {os
pain-and-suffering damages. And the Flos
ida legislature this June passed a il o
limit awards for pain and suffering 1o s
maximum of $450,000. (The Flonda lep:
islature, tied the measure to a A1) percent
roltback in liability-insurance premiums
Within two days, six insurance companics
had announced that they would no tonpe
write new commercial Hability insurance
in the Sunshine State.)

In New York, the Governor’s comnus
sion recommended some changes in the
tort system, such as modifying the doc
trine of joint and several hatalite, O
Exceutive Director, Rhoda Kuarpats
served on the commisaon and Hled o
sent. Nonectheless, a bill ancorpor
soine tort-system chanpes - undes
ONnes, N our opIon -~ was ahout to e
signed 1nto daw o as tis asue
press.

The Reagan -
posed o ;|
cover product-iidihine ok
norations, Government o s
the U.S. Government steell, The e

SWeep
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-plan, which Attorney General Fdwo

Meese called a response 1o the crisis an
tort Hability” would impose caps of
$100,000 on awards for nonccesomu
damages such as pam and suffering. Pupe
tive damages would also be capped at
$100,000. In addition, the Reagan inil
would limit fees that Jawyers conld charge
in product-liability cases.

Such tort-reform measures will no
solve the insurance crisis. Indeed, sinibu
measures have been tried v various
places—with little if any efect on insur-
ance rates or availability. In Ontanc,
Canada, lawyers' contingeney fees are i
altowed and awards for pain and sufernny
are capped. Nonetheless, labshivanse-
ance rates in Ontario are skyvrocketiny
and the insurance is hard to get—jpiat o
in the U.S

In hearings before state legislatune,
insurance-industry representatives have
declined to promise that the tort-reform
measures they advocate would rest

e
tan

lower insurance premiums, Even if the

ended the industry’s self-inflicted crisis,
however, such measures would still be
repressive and undesirable, in our view
Adequate compensation for injured pars
ties is a part of our system of justice

The right cure

The lawsuit crisis may b phony
the insurance erisis is real. Towns
tors, day-care centers, and others
urgent problems of msurance avaia
and affordability. What is necded to .
viate the problem is not tort referm
better regulation of e msurance
try. The Governor's Advisory Jon
sion on Liability Insurance in New
has put forward several wouithwt
ommendations for strenpthemny
ulatory system:

B3 Price regulation. Insutince reps
lators should do more to keep pricie
even keel, discouraging hoth cacess
and artificial cyclical pe !
endanger the heddth of Doarn ;
nes and excesave prive hikes that o
hardships for consumery

The Cominission supeestod that o
msurance depariment can

tic e

ceoeuts

limits on permissible prices that
iy charge. That practuce wou
avoid wild swings, while st giv
ers some flexibility. As inoany g
regulated industry, insurance compaes
could request changes iy the peront
price bands from ume to v,

O Limiting cancellutions.
recent crisits atmosphere was ciest
partly because of abruot cancelisty
nonrenewi! of coverapt by ins
Commission
companies  be

dhan

propone

pernntted o
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refme _Lo_renely coverage only in certain
JLar}y defined circunistances, such as
nonpavment of prennums or fraud on the
insured. A “‘major change in
of risk” assumed by the insurer
would be a valid cause for cancellation or
non-renewal. But presumably the insurer
would have to demonstrate to regulators
that "the risk level had indeed become
unreasonable.

@ Providing more resources, The
insurance industry is regulated almost
exclusively by the 50 states, even though
the industry has been nationwide in scope

.for decades. State insurance regulators

are typically understaffed operations that
are résponsible for more work than they
can capably handle.

_Federal oversight is needed. But so
long as !he states have the responsibility,
e state insyrance departments need
p_\_norg»smff more ‘money, and in many
gas,es;mor_g__lggal,aulhomy\

/U"ﬂ;pmntmg a consumer advo-,

ateJ The Commission recommended
ih,ﬂ an individual be appointed to work full
time representing the interests of con-

S ume_rs_before the New York State Insur-

ance Department, In lighl of the strong
_Jobbying presence of the insurance indus-
[ry.ln.every state, the suggestion is a”
ible one for all states to consider,

B Letting municipalities pool
ks, The Commission suggested cre-

,atmg "3 ‘structure whereby municipalities

and other government bodies could share
the risks of liability claims. Since one
large claim could severely damage a small
town, county, or government body, that
suggestion makes sense. It's also consist-
ent with the theory of insurance, in which
m.my paru s share the risk of an event
thial will probably happen only to a few.

Ip“ggj‘gi_)}}pn to those recommendations,
CU also advocates three more,

First, the insurance industry should be
subject to both Federal and stzte antitrust
laws (the laws that ban price-fixing), as
most industries are. Under the McCar-
Ar__an-Ferguson Act, which Congress passed
in 1945, insurance companies are all but
Lxcmp( from Federal antitrust rules, That
umke< it harder to sten compames if they
ncf in concert to raise prices for a particu-
lar line of insurance.

Second, conflict-of-interest policies for
insurance regulators should be made
stiffer, in light of 2 U.S. General Account-
ing Office study finding that half of state
insurance regulators either came {rom
the insurance industry or found employ-
ment in it after leaving office.

Third, state regulators should encour-
age insurance companies to offer eco-
nomic incentives to corporations and
municipalities that follow good safety (md
risk-management practices.
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