i et 3 A Y BT N

Kansas Legislative Research Department December 4, 1986

"MINUTES
SPECIAL COMMITTEE ON TORT REFORM AND LIABILITY INSURANCE

November 12, 13, and 14, 1986
Room 313-3 -- Statehouse

Members Present

Representative Joe Knopp, . Chairman - ¢
Senator Paul Burke, Vice-Chairmani. = -
Senator Neil Arasmith™ "¢ B

Senator Paul Feleciano -
Senator Bob Frey I N R
Senator Jeanne Hoferer =~ nov

Senator Bil11 Mulich .. S

Senator Nancy Parrish

Senator Eric Yost A
Representative Art Douville’
Representative Ken Grotewiel
Representative Rex Hoy:' '
Representative Robin Leach ™
Representative Bruce Mayfield
Representative Mike 0'Neal .’
Representative John Solbach ..

Staff Present

Mike Heim, Kansas Legislative Research Department

Jerry Donaldson, Kansas Legislative Research Department
Mary Torrence, Revisor of Statutes Office

Gordon Self, Revisor of Statutes Office

Ji11 Wolters, Revisor of Statutes Office

Nedra Spingler, Secretary

Conferees Present

Jim Kaup, League of Kansas Municipalities -

Jerry Palmer, Kansas Trial Lawyers Association

David Litwin, Kansas Chamber of Commerce and Industry, Kansas Coalition for
Tort Reform .

Gary McCallister, Kansas Trial Lawyers Association

Richard Croker, United Telecommunications Corporation, Westwood

T. C. Anderson, Kansas Society of Certified Public Accountants

Kevin Fowler, Kansas Society of Certified Public Accountants

/4/, Srovmr L



A e e e

J—

Conferees Present (continued)

Ron Todd, Kansas Insurance Department

Larry Magill, Independent Insurance Agents of Kansas

Tom Sullivan, Kansas Trial Lawyers Association

Mike Sexton, Kansas Trial Lawyers Association

Ralph Skoog, Kansas Trial Lawyers Association

Jay Thomas, Kansas Trial Lawyers Association

L. M. Cornish, Kansas Assoc1at10n of Property and Casualty Insurance
Companies ,

Homer Cowan, Western Insurance Company

Ralph Sampson, Coleman Company -~ o

Bob Runnels, Kansas Catholic Conference

Ted Fay, Kansas Insurance Department‘

Bob Hayes, Kansas Insurance Department

Ron Smith, Kansas Bar Association®:

Bill Sneed Kansas Associotion of Defense Attorneys

November 12, 1986
: Morning-Session_,

Representative Joe Kn0pp, Chairman. called the meeting to order at
10:15 a.m. ‘

Staff called attention to. an 1tem entit]ed "Chier Executive Circular"®
(Attachment 1) of the Insurance Services. Office, Inc. (ISO), which indicates
that IS0 does not know the effect ‘of, nor will it consider, tort reform
measures adopted by states in its: quantification of insurance rates and is not
putting itself on the line 1in this regard. . Staff distributed a letter and
information from State Farm Insurance-Company (Attachment 2) to the Kansas
Insurance Department which reflects that proposed tort reforms will have 1ittle
effect on this company, noting that it is not a major 1iability writer.

The Chairman said during the three-day meeting, conferees would have
the opportunity to make comments regarding proposals considered by the Commit-
tee. Drafts of proposals would be referred to by the Revisor's number. The
Committee then heard testimony. ‘

Jim Kaup, League of Kansas Mun1c1pa11t1es, submitted amendments to
bill draft 7 RS 0045 (hereinafter, all bills will be referred to by their last
two numbers) regarding punitive damages (Attachment 3), which he noted would
replace Section 8 of the bill and would allow municipalities the discretion of
paying attorney fees and punitive damage awards against officers and employees
regarding federal civil rights actions, if it is in the public interest to do
so. In response to questions, Mr. Kaup said subsection (c) (1), (2), and (3)
establishes the criteria which cities must consider in decisions regarding the
payment of punitive damages. Concern was expressed by members that it was in-
consistent if the jury finds in favor of a plaintiff in a civil rights case
that the city then determine that paying damages was in the best interest of
the city. Mr. Kaup said the intent was to have a narrowly-drawn provision with
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standards to be met and the dec1§1on to pay would still be discretionary. The

employee would have to be acting within the scope of his employment to qualify,
he said. . ‘

There was discussion regarding Section 3(i) of the bill regarding the
need for mandatory and discretionary placement of traffic signs. Mr. Kaup said
the Uniform Traffic Manual s not used by many smaller cities to determine
placement of signs, A member ‘noted that county engineers are familiar with the
manual and understand it.. He believed deviating from the manual would expose
government entities to 1iability. - Mr. Kaup said, if the Committee deletes (i)
and restores the stricken language in (h), the League would appreciate some
statement from the Committee regarding the need to clarify government entity
11ability pertaining to traffic signs. Mr. Kaup was requested to discuss the
traffic sign situation with the League board.

Mr. Kaup stated the League endorsed the other suggested changes to the
Tort Claims Act. o

Jerry Palmer, Kansas Trial Lawyers Association (KTLA), commented on
provisions in the bill.. He pointed out that there was no evidence that changes
in the Tort Claims Act would: affect insurance premiums since these are not
determined only on Kansas- experience. He objected to provisions in Section
3(d) which addresses the Fudge 'case. He said that if a city emplovee hurts
someone, he should be held Tiable, and changes in the law should not be made to
address just one case. There 'was no evidence that insurance companies had
responded to the Fudge case with higher rates, he said. He questioned, in
Section 3(e), how a "degree" of - ‘discretion could be determined and noted the
provision could cause havoc with-courts. 1In regard to Section 3(i), Mr. Palmer
did not believe that people who design roadways do not know about the Uniform
Traffic Manual. He pointed out there is also another book used in Kansas for
low volume traffic roads which recognizes problems of townships and counties
regarding road signs. He supported current language and said there is no proh-
lem with the way it works. Mr. Palmer commented on provisions in Section 3(t)
and suggested community service workers not be granted immunity if they are
involved in the operation of a motor vehicle or are covered by insurance.

There was also discussion regarding who was being protected -- the
entity, communily services worker, or both. Mr. Palmer believed it should bhe
only the entity. The definition of ‘employee" was discussed. Staff noted it
was the intent of the Cormittee that the individual not be held liable, as the
bi1l was drafted. ‘

In regard to Section 6(c) and insurance pocling arrangements, ¥r.
Palmer objected to pools being a separate class and not subject to the superyi-
sion of the Insurance Department. A member noted this section concerned insur.
ance matters and not torts, and suggested it be separate.

David Litwin, representing the Kansas Chamber of Commerce und ingusi-v
(KCCI) and the Kansas Coalition for Tort Reform, presented & stav
(Attachment 4) listing reasons for supporting Bill No. 21, regarding sun :
damages with suggestions on the amount of awards; Bi11 No. 37, iiabiiity ot
corporation directors; Bi11 No. 39, a pain and suffering cap; and 3ii! 8. <c
periodic payments of Judgments. He urged that it be expressly stated i{n 591
No. 40 that the screening panel report is admissible and pointed ocut, ;
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Nos. 50 and 54, that trade, labor, and chambers of commerce are also having
problems and might be included in exemptions as nonprofit organizations. Mr,
Litwin said his groups have taken no position on Bi11 No. 45 (11ability of gov-
ernment entities ‘and their employees), Bi1l No. 46 (comparative negligence),
and Bi11 No. 51 (professional opinions), but would probably endorse them if
they were presented to the memberships. He stated the Coalition has no posi-
tion on the insurance regulation bills. Attached to his statement is an
article regarding a $65 million award, of which $58 million was awarded for

punitive damages, and noted it would not take many of these types of awards to
affect the insurance industry,

In discussion, a member said that Mr. Litwin's groups should take a
position on the insurance proposals also, since both tort reform and insurance
regulations pertained to the insurance T1ability problem. Mr. Litwin said he
did not know if the Commissioner needed these changes and, as an individual, he
was leery of a freeze or rollback of ‘rates. He said his groups could meet

after Committee decisions are made and decide if they want to suggest insurance
legislation. '

Gary McCallister, attorney representing the KTLA, presented testimony
regarding Bill Nos. 54 and 50 pertaining to liability of directors, officers,
and volunteers of nonprofit organizations (Attachment 5). He said KTLA sup-
ports the concept of the bills, 'but..noted. that No. 54 creates carte
blanche immunity for volunteers of Charitable organizations under IRS Code
Section 501(c)(3), which may not be the intent of the Comittee. He gave exam-
ples of the negligent operation of a motor vehicle by a volunteer which
resulted in unfortunate results for the victim, and noted that the proposal
provides immunity for volunteers with no recovery possible for victims., Mr.
McCallister provided a revised draft of Bi1l No. 54 %Attachment 6) which
addresses the definition of charitable organization. t requires that the
organization carry 11ability insurance to cover the acts of volunteers, exclud-
ing volunteers in medical care facilities in order for immunity otherwise to
apply. Provisions in (b) and (c) ensure that coverage is available and payment
avatlable to the victim of a volunteer's negligent act.

Mr. McCallister presented a redraft of Bill No. 50 (Attachment 7)
dealing with officers and directors of nonprofit charitable organizations.

In additional remarks, Mr. McCallister objected to Bi1l No. 40
(screening panels), which he did not believe would solve or reduce the inci-
dence of claims or filing of lawsuits. There has been no significant increase
in claims, he said. He questioned how thase panels would work and compared
them with the experience of medical malpractice screening panels. Without
knowledge from court proceedings regarding what actually occurred, the panel
would have difficulty in determining causation. He said a number of profes-
sions dc not keep records upon which the panel could rely to determire whether
the standard of care had been breached. He said there was no crisis regarding
claims against professions, and screening panels would be expensive, &ime con.
suming, unworkable, and nonbeneficial.

The Committee recessed for lunch.



-
Ll
y

“S

|

-5 -

Afternoon Session

The Chairman reconvened the meeting at 1:45 p.m,

Richard Crcker, Vice-President and Associate General Counsel for
United Telecommunicaticns Corporation, Westwood, spoke 1in support of Bill No.
37, personal abi1ity of directors and officers of for-profit corporations.
The bi11 conforms with the Delaware law. The proposal would permit Kansas cor-
porations to c¢btain and retain good directors without their putting their per-
sonal assets at risk, and it would aid economic development, he said. He
requested that the proposal receive action by late February in order for his

corporation to file proxy material for its annual stockholders meeting in
April.

In response to questions, Mr. Croker said passage of bill draft No. 37
would be good public policy for both small and large corporatfions and would be
in the stockholders' best interest if good directors are retained to look out
for their earnings. Although his corporation has not experienced difficulty in
obtaining new board members because of the T1ability situation, Mr. Croker said
he is concerned and does not want. to jeopardize the valuable input of good
directors. He said the.corporations!s'o1d,1nsurance carrier cancelled its
policy, resulting in a big increase-in premiums,

T. C. Anderson, Kansas Society for Certified Public Accountants
(KSCPA), reiterated support of Bill No. 46 regarding comparative negligence,
noting there was a serious need in the area of accounting that the joint and
several liability rule not be applied to a CPA for the fraudulent actions of
another. A member expressed concern that Joint and several, which currently
applies in certain areas, would be eliminated by this proposal even in inten.
tional fraud cases. Kevin Fowler, attorney for the CPAs, explained the ratio-

nale, stating the rule presently goes too far and subsectinn (f) would not
apply to an intentional wrongdoer.

Following distribution by staff of a copy of current law regarding
arbitration (Attachment 8), Mr. Anderson said his group was concerned about the
arbitration of tortuous acts, noting there 1s confusion regarding current law
and whether these acts could be arbitrated after the fact. He requested that a

draft be prepared to permit arbitration of an existing tort claims if both
parties agree,

Mr. Anderson spoke in support of Bi11 No. 51 dealing with liability
for professional opinions or advice. He said the bill was vitally important so
that everyone would know what the CPA's report would be used for, who uses it,
and what it is worth. It was pointed out that the proposal may expose peopls
who fail to limit opinions to 1iability they may have under current case law,
tr. Anderson said that was possible, and noted that I11inois has limites *=i«
legislation to CPAs only. Because of the rapid erosion of privity across
country, his group believes the ‘provision should be statutory before s cour:
ruling is made which would wipe out small CPA firms. A member noted the i
disclaimer items in Section 1{b) might be a problem for professions cther then
CPAs. Mr. Anderson stated KSCPA originally requested the proposal fo apply tu
only CPAs, and no other profession had appeared before the Committee nov asxeq
to be included. A member pointed out that even if the proposal is limitec¢ to
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CPAs, it could have ramifications in case law in other areas. Mr. Fowler said
the state of present law is uncertain because court decisions are old. He said
that it was important that privity be codified because parties to an agreement
cannot 1imit between themselves what cannot be limited in law. He stated KSCPA
would support limiting the proposal to the CPA profession.

Proposals concerning the Insurance Department were considered, Ron
Todd, Assistant Insurance Commissioner, gave testimony regarding excess cover-
age, surplus lines, and nonadmitted insurance. He said current law allows an
admitted company or agent to place risks with a noradmitted company suca as
Lloyds of London which has no certificate of authority from the Insura..ce
Department. These risks can be placed only through an agent that hac an excess
lines license and this was allowed originally in order to increase capacity, he
sald. Mr. Todd said there were 213 companies and 276 excess lines agents in
Kansas. The Department does not have any control over the rates of nonadmitted
companies. He noted that excess 1ines companies pay 4 percent of premiums as a
premium tax to the state. . 'Mr. Todd's statement, information on nonadmitted
insurers, and 1983 and 1984 ‘premium tax reports are attached (Attachment 9).
He said figures for 1985 for: excess lines have not been tabulated, but he
assumed the premium amount would be Up. In regard to admitted conpanies and
excess Vines fnsurance coverage, Mr. Todd said if the Department disapproves a
company's coverage for ~some ~.reason, 1f that coverage is not othervise
availabie, a nonadmitted company, which often is affiliated with or owned by an
admitted company, can sell the coverage at a higher rate. He noted this has
happened with municipal liability‘insurance.

In response to questions, Mr. Todd said rates charged in Kansas by
companies chartered in other states do not have to be approved by the other
state. Most other states operate excess 1ines companies as Kansas does and, if
subjected to regulation, they would not write insurance rather than submit to
regulations. Mr. Todd believed, as a result of legislation passed in Florida,
insurance rates there would be as high or higher than in Kansas. If further
regulatory restrictions were placed on admitted companies, he believed there
would be more shifts to nonadmitted companies. There was discussion regarding
the need for 1985 figures to determine a trend. It was noted the severity of
the crisis would be shown by the amount of excess premium written and trends in
excess premium lines. : coyl e :

Some of the additiona1k1nformat10n requested by the Committee from the
Insurance Department regarding premiums written and earned, losses paid and
incurred, and the comparison percentage for the years 1983, 1984, and 1985 was

furnished by Mr. Todd (Attachment 10).

Larry Magill, Executive Vice-President, Independent Insurance Acenrts
of Kansas (IIAK), said his group supports the Kansas Coalition's tort reforn
recommendations. He noted an insurance business article estimated thal exces:
and surplus lines coverage doubled in Kansas in 1985.

Mr. Magill presented a statement (Attachment 1) addressing insuraacs
proposals and a suggested amendment for Bill No. 45. He stated his board fas
not reviewed all bill drafts and has no official position on Bi11 Ko. 58 wnicy
requires inclusion of investment income in rate making, but he bhelieved *ni.
provision would destabilize rates since companies could not accurately foracast
future investment income. The I1AK is opposed to additional JUks a< proviged
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for municipal 1iability coverage in Bill No. 34. He pointed out the Insurance
Department has placed all municipalities that asked for assistance. He
believed the proposal would drive potential carriers from the state and hoped
the Legislature would not assign risks to all companies.

Mr. Magill said his group 1is neutral on Bil1l No. 29 which requires
companies to continue the same rate for 30 days after notice of an increase.
In discussion regarding this bill, Mr. Magill said ITAK would opposes the
notice being sent to the insured rather than the agent, as this would undermine
the agent-client relationship. The agent may be able to get better rates for
the insured with another company, In regard to Bil11 No. 47, banks and
reinsurance, Mr. Magill said IIAK 1s opposed to banks entering the insurance
business. Federal law prohibits banks from acting as insurance agents in
certain areas, and he questioned if banks would be interested in reinsuring
companies writing hazardous lines. Mr, Magill opposed Bi11 MNo. 31, excess
profits, stating companies would avoid unpredictable 1iability lines in favor
of those coverages with more predictable loss experience. he believed it was
unfair to legislate against excess .rofit and not against excess losses, not ing

that profits go into an insurer's capacity to write new coverage and capacity
makes insurance avatilable.

In discussion, a member pointed out the insurance industry asked the
Legislature to do something about losses, and 1f this resulted in a windfall
profit for the industry, it should be willing to return such profits to rate
payers. Mr. Magill believed competition would drive prices down and he ques-
tioned why, without companies having a guaranteed rate of return, an excess
profit law was needed. A member suggested that no action be taken until
statistics can be obtained on premiums for consistency. In regard to Bil1 No.
48, Mr. Magill said a special credit and rate freeze would project a negative
image on Kansas as an insurance marketplace. However, his group is neutral on
this proposal. In regard to Bill No. 42, Mr. Magill said IIAK is neutral, but
would oppose the advisory committee having veto power. He pointed out that
reporting requirements for product 1iability have probably increased company
costs and will increase premiums- with no anparent benefit. He said Bil11 No.
30, reporting professional 1iability claims, would discourage agents from
making early reports if they knew all incidents would be reported to vhe Insur-
ance Department and would affect the carrier's ability to defend claims. This
requirement could not be applied to nonadmitted companies and would be a
significant burden to the few admitted companies that cover most professions.
In regard to Bi1l No. 45, Mr. Magill said he had not discussed the pronosal
with the League, but recommended a provision that the $500,000 cap not be
waived by higher insurance 1imits unless it is specifically waived by the
public entity in advance of a loss. He believed this would make it sasier to
obtain more competitive umbrella 1iability quotes. He said that pecoling
arrangements are small insurance companies and should be subject to the pve-.
sight of the Insurance Department. IIAK opposes Bill No. 53, the rate review
board and public advocate, which would add cost to the system and csuse compa-
nies to quit writing insurance in Kansas, he said.

Tom Sullivan, KTLA, offered amendments to Section 1 of 3ily wo. &7
(Attachment 12), reporting loss and expense experience, noting that investment
income, tax credit, and dividends should be reported as well as underwriting
losses and earnings. The amendments were modeled after the products Yiability
reporting law. He believed the amendments' reporting requirements would
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reflect the entire financial picture and not just the picture carriers give the
Department to establish rates, He said that it was important that Kansas
experience be considered in rate setting. In regard to the advisory committee,
he said KTLA recommends amending New Section 3(e) to specify that a certain
number of meetings be held. Mr. Sullivan requested that Bill No. &8, rate

making, be amended in Section 3(g) to provide that tax credits be considered in
rate making.

Mike Sexton, KTLA, presented amendments recommended for Bill No. 21,
punitive damages (Attachment 13). The amendments are to Section 1(a) regarding
the bifurcated trial which he said was unconstitutional as written. He had no
objection to bifurcated trial, but the same trier of fact should make the
second decision. He also recommended the bill be amended by adding to the last
sentence "or reckless indifference” in Section 1(b). Mr. Sexton suggested that
a provision similar to California law could be added so that 50 percent goes to
an organization specifically targeted to enhance the deterrent system rather

~than to the state, or the 50 percent state share could go to the judicial

system to affray court costs. In relation to Bill No. 21, Mr. Sexton presented
an exampie of a "closed-claim" questionnaire used in Texas (Attachment No, 14).

In regard to 8111 No. 39, noneconomic cap, Mr. Sexton pointed out that
Aetha and St. Paul Insurance Companies and 1SO have sald low caps on
noneconomic losses have done nothing for efther availability or affordability
of 1iability insurance, and State Farm has indicated tort reforms make no
difference to that company. He questioned {f a cap would benefit many cases
since there has been a potential of only 12 cases in Kansds in the last three

years. The Chairman nnted that the Committee had earlier decided not to recom-
mend such a bill,

Mr. Sexton said KVTLA opposes Bi1l No. 51 dealing with liability for
professional opinions. There 1s no need to change when current law protects
these situations. He opposed the proposal even if it was limited to CPAs
because of the way it is drafted with too many loose ends. Senator Arasmitn
requested Mr. Sexton to send him his suggestions on this bill,

Raiph Skoog, attorney representing KTLA, supported Bill No., 43, alter-
native dispute resolution procedures, but did not believe the draft represented
the intent of the Conmittee to allow parties the right to voluntarily enter
into agreements to arbitrate their controversy. He presented an amendment to
add, after “"controversy" in the third line, "including a cldaim in tort" which
clarified that arbitration ts not mandatory. Mr. Skoog's statement and anwnc
ment is in Attachment 15.

Mr. Skoog gave a statement for KTLA supporting Bill Ko, i recarding
itemized verdicts (Attachment 16). He did not belfeve Section 7 recer-in
wrongful death was necessary, as everybody currently understands the coestor
of past and future losses in death cases as compared Lo cases w~aere inurec
persons survive.

Jay Thomas, attorney vrepresenting KTLA, presented a stotemes
(Attachment 17) supporting Bill No. 29, concerning notice of insurerte st
increases. He objected, however, to the notice of an increase ‘v rate, 5o

to the agent rather than to the insured and gave examples of prosiamy iri



practice created for his family. He requested that the bill be amended or
modified to require a notice to the insured.

L. M. Cornish, Kansas Association of Property and Casualty Insurance
Companies, stated that companies must have capacity, profitability,
predictability, and concern for solvency and losses which reduce surplus and
lessen capacity. He noted the high rate of insolvency for reinsurers and that
Lloyds of London has withdrawn from the American market hecause it does not
believe America's civil Justice system is adequate.

He noted the reduced premium rates when interest rates were high and
the increase in premiums when {interest rates went down, coupled with the civil
Justice system's verdicts and awards and the increase in medical and litigation
costs. This has resulted in companies not being able to predict and write
long-term lines. He urged that a favorable insurance climate be created and
that the costs of doing business in the state not be driven up. Mr. Cornish

said his group juins with the Coalition in supporting its tort reform reconmen-
datione. R

In regard to insurance reforms and Bill No. 47, reinsurance, Mr.
Cornish did not believe banks would want to get involved in the reinsurance of
child care, product 1iability, medical malpractice, and other Tines, as banks
were already experiencing difficult times. He said Bi1) No. 48, special credit
and freeze of rates, would not encourage companies to do business in the state.
In regard to Bi11 No. 42, reporting expenses and loss»s and creating an
advisory committee, he sald. that the Commissioner presently has adequate
authority to do these things regarding rooorts and that Kansas is recognized
nationwide as having an outstanding insururce department. In regard to Bi1)
No. 31, excess profit, he sald without excess loss protection, the proposal
would inhibit the industry. He said Bi11 No. 56, rate review board, would
Create another unnecessary layer of regulation and that provisions in Bi11 No.
30, reporting professional claims, have been tried with product 1{ability with-
out success. He said Bi11 No. 58, reporting earnings and losses from invest-
ments for rate making, has been a matter of policy for some time.

In response to questions, Mr. Cornish indicated reporting requirements
to obtain data was not necessary as ISO could furnish data on any item needed.
A member noted the ISO pnlicy decision regarding tort reform which indicates it
will not try to determine the effects of tort reforms. By accumslating
figures, the Insurance Department can show trends and collect data which would
not be harmful to do, he said.

Homer Cowan, Western Insurance Company, Fort Scott, said that 'f oeta
collected by Kansas cannot be compared with that of other states, it wili "o
meaningless. If collected on a uniform basis, costs will be shared an Ta
will mean something. He said the National Assoclation of Insurance Comnissicr.
ers will meet In December and should have a draft regarding collection o G
approved next year. Commissioners will have the discretion whether to cor 0
or not, and data requirements will be tatlored to the needs of tae stats, .
urged the Committee not to put shackles on the insurance marketplace, anc av
objected to the creation of an advisory committee.

Raiph Sampson, attorney representing the Coleman Company, sdia tn.
frequency of punitive damage awards in Kansas was real and not imagined. iic
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gave examples of cases occurring during the last three years where punitive
damages exceeded by far the amount of award. He said the Coleman Company
believed 1t is a mistake to award punitive damages to the state, school funds,
or public interest law firms who will be able to litigate more cases. In his
opinion, punitive damages should be awarded to the plaintiff, He objected to
the KTLA amendment to add "reckless indifference" to Bill No. 21, as this would
af fect every decision made by manufacturers regarding potential 1iability. He
believed wanton conduct as a rationale for punitive damages should be abandoned

and that only fraud, willful; or intentional conduct, and malice be the stan-
dards used.

In response to questions, Mr. Sampson said the concept of wanton

conduct was so unclear in the courtroom that any decision can be based on reck-
less indifference.

The Chairman recessed the Committee at 5:10 p.m.

November 13, 1986
HMorning Session

The Chairman reconvened the meeting at 9:15 a.m.

Lori Callahan, American Insurance Association, presented information
from Mark Bennett which included information provided by the American Insurance
Association and its position on tort reform measures (Attachment No. 18),

Bob Runnels, Executive Director, Kansas Catholic Conference, spoke for
the Roman Catholic Bishops of Kansas regarding concerns with rising costs of
11ability insurance and the difficulty of obtaining good people to serve on
volunteer boards. His statement (Attachment 19) 1ists five areas in which his
group asks assistance. Attached to his statement is information describing
action taken by various states regarding tort reform. In response to
questions, Mr. Runnels said the Church has experienced difficulty with all
types of 1iability insurance and costs have tripled. The Catholic Conference
has experienced difficulty in getting uncompensated volunteers to serve for
fear of being sued. He stated two people on school boards have been sued by
teachers over dismissals, and liens were placed on their homes.

The Committee then began consideration of insurance bill drafis.
Staff reviewed changes made in drafts.

h
o

In regard to Bill No. 29, Representative Leach moved to strike
last sentence in the first paragraph to require that notice is given 1o i
insured, which was seconded by Representative Grotewiel. The motion carrizd.
It was noted the proposal was consistent with 1986 S.B. 528.

€
¢

kepresentative Leach moved to recommend that Bil1l No. 29, a&s amended,

be recommended by the Committee. The motion was seconded by Senator felecianc
and the motion carried.
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In regard to Bill No, 42, dealing with reporting loss and expense
experience, staff said the proposal would allow the Commissioner to obtain data
that could be broken down on a class basis, such as day care centers. Ted Fay,
Insurance Department, said 1f companies cannot comply with requirements, the
Commissioner will not pursue them, since it was not the intent that require-
ments be an imposition on companies. He said the Commissioner now probably
cannot ask for this information. Adequacy of rates would not be determined on
Just Kansas experience, but by a formula to compute what is done in Kansas with
countrywide experience, he said. Staff said the 1ist of 13 requirements for
the statistical plan was taken from recommendations made in a report by the
National Conference of State Legislatures.

Bob Hayes, Insurance Department, said the 1ist is similar to that
required for product 1iability ‘reports., . Information from product 1liability
reports received prior to 1983.1egislation is not being summarized, but reports
recefved since 1983 are:being “processed, he said. Investment income is

required in product 11ability reports

Mr. Sullivan said: @ in Attachment 12 expand data collection
requirements from 13 to 28. IO
Representat ive Leach moved that Bi11 No. 42 be amended to inciude the
s

28 requirements .in Attachmen his motion was seconded by Representative
Grotewiel. i e

In discussion,  the Chairman pointed out that, with the inclusion of
all the amendments® subsections,: companies would have to comply with 40 differ-
ent categories which might be left “for the advisory committee to determine
rather than being set by:.statute. ' 'A:member pointed out the Commissioner has
not furnished information in the past with which rates could be improved. The
Chairman noted the purpose of:the:data was.to determine if there is a problem
with the tort system and to tie:reserves to premium years. With the consent of
his second, Representative Leach withdrew his motion.

Provisions on page 5°(d) of the draft concerning the advisory commit-
tee were discussed. The'points were 'made that the .egislature might circumvent
the advisory committee and demand things it had not considered, that there was
no provision as to where compensation. for expenses would come from, and that a
sunset provision was needed, SO

Senator Feleciano moved that'a sunset provision be added to require
the advisory committee to: Justify its existence after two years, which was
seconded by Representative Douville. - The motion carried. It was the consensus
of the Committee that the advisory committee should have flexibility in cailins
meetings, and no change was made in New Section 3(e).

There was further discussion regarding the list of 13 requirements in
Section 1(a) (1) through (13). It was noted that reporting ‘nvestment incone
was not included. The points were made that it would be two years Lefore whs
advisory committee had a chance to do anything and, in the meantime, ohe
National Association of Insurance Commissioners would have 1ts statistical pian
ready; information set forth in the requirements might be cutdated befare i+ is
implemented or impossible to obtain; and the Legislature could sunsef the ti113
if requirements are not possible to fulfill.

R ey P
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Mr. Sullivan suggested a compromise by adding item numbers 23 though
28 of Attachment 12 which would conform to the product 1liability 1ist. The
Chairman said there were three options: (1) remove all items thereby leaving
the statistical data to the discretion of the Commissioner and the advisory
committee; (2) hring the 1ist into conformity with the product 1iability 1ist;
and (3) adopt all of the KTLA suggestions in Attachment 12. A vote was taken
on the options, and the Committee voted to. pursue option No. 2.

There was discussion -regarding a requirement to report investment
income. A member questioned how knowledge of investment income would be used
in rate setting, noting the Company ‘cannot give this income back to the policy
holder, and the industry had been criticized previously for using investment
income to lower premiums. Another member noted that the Commissioner said he
wanted authority to determine investment income to decide if rates should go up
or down. B AL SR P

Representative Douville moved to retain and include in Bi11 No. 42
items (1) through (13) in Section.1(a) and add (23) through (28) of Attachment
12, which was seconded by Senator- Feleciano. The motion carried.

Senator Feleciano moved that Bi11 No. 42, as amended, be introduced.
The motion was seconded by Representative Leach and the motion carried.

In regard to Bi11 No. 31, excess profits, staff said the proposal was
submitted by the Commissioner ‘and was based on Florida law. Concern was
expressed regarding the § percent profit figure in Section 1{d), it being noted
that a government agency would be.telling a private business how much money it
could make. Some claims do not mature for five or ten years and companies have
tc save for those payments. -In response to questions, Mr. Fay said this is the
first time this proposal has been submitted to the Legislature. It was pointed
out that this control 1is not unique, that other groups have excess profit
reporting requirements with no guarantee of making a profit.

Senator Feleciano moved that Bill No. 31 be intrcduced, which was sec-
onded by Senator Frey. Opposition was expressed to the worion as being detri-
mental to getting lower rates and 1% would send a message that Kansas does not
believe in insurance companies making a profit. A member said the proposal was
one the Commissioner believes he needs to get the best policies at the best
rates. The vote on the motion failed to carry.  Representative Leach asked to
be recorded as voting in favor of the motion.

In regard to Bill No. 58, rate making, staff said the proposal com-
bined two drafts, one suggested by KTLA, and the other by the Insurance Depari-
ment. It specifies provisions upon which the Commissioner sets rates and wouid
be a mechanism to determine if rate increases were Justified. Mr, Fay said the
Department presently can review rating plans, but the proposal would zilow it
to have more input in what rate planning will be. Mr. Hayes said it was not
the intent of the proposal to allow the Department to eliminate rating pians
and set the same rate for everybody, but the bi1] would be a teol for the Cowm-
missioner to be able to set maximum debits and credits. The proposal was sun-
mitted because of problems the last two years with rating plans affecting com-
mercial insurance premiums, he said. He had no objection to changing S%Yi Mo,
58 to apply only to commercial enterprises. It was noted that 2 provision



TN L b AN L I b X VT T kT N YA o

S13-

to require that investment income be considered in rate making was suggested by
both KTLA and the Insurance Department.. Mr. Hayes said the investment income
provision did not come from the Insurance Department this year.

Representative Solbach made a motion that Bi11l No. 58 be introduced as
a bill, which was seconded by Representative Leach. The motion failed.

Representative Leach noted it was difficult to consider KTLA and
insurance suggestions in one bill., He moved to delete the new language on
pages 1 and 2, which was seconded by Senator Frey. The motion carried.

Senator Feleciano moved that Bi]] No. 58, as amended, be introduced as
a bill. This was seconded by Representative Leach and the motion carried.

In regard to Bi11 No, 56, rate review board, it was noted the policy
was whether a review panel or the Commissioner would have the authority to
review rates. Representative Hoy moved that No. 56 not be recommended for in-
troduction, which was seconded by Senator Arasmith The motion carried.

In regard to Bill No. 48, specia] credit and freeze on rates, staff
said the proposal was based on'Florida law. Representative Hoy moved the bill
not be recommended for 1ntroduction. which wa¢ seconded by Representative
0'Neal. The motion carried w

47;‘.f1nancia1 institutions and reinsurance,
staff said the proposal allows:banks and savings and loans to establish or to
invest in domestic reinsurance companies.: The point was made that the proposal
grants authority to these institutions without any comment from them. Another
member believed it would increase:competition and bring rates down. Ron Smith,
Kansas Bar Association (KBA), said the proposal had nothing to do with competi-

tion or with taking over 1nsurance companies. but would allow banks to invest
in reinsurance. y

Representative Leach‘moved‘that‘Bil1 No. 47 be recommended for intro-
duction as a bill, which was seconded by Representative Grotewiel. The motion
failed. A member objected to the vote and believed the proposal would put more
money in the market. It was noted there had been no proponents for the pro-

posal and a bill could be requested 1ater if. 1nterest is shown.

In regard to Bild ‘No,” 30. reporting professional claims, it was the
consensus of the Committee:that-it be passed over. It was the consensus of the

Committee that Bi11 No. 34, dealing with A Joint underwriting authority, be
passed over. s i

The Committee recessed for 1unch.

Afternoon Session

The Chairman reconvened the meeting at 1:45 p.m. The flomnitnes
considered tort reform measures.,
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In regard to Bil1 No. 38, itemized verdicts, staff said the new
language on page 2 regarding itemization was taken from PIK fnstructions.
Senator Frey moved that Bi11 No. 38 be recommended for introduction as a bill,
which was seconded by Representative Douviile. The motion carried.

On Bill No. 46, comparative negligence, Ron Smith said KBA had no
objection to Section 1 (a) through (e) and Mr, Anderson said it covered CPA
problems regarding economic loss. -In discussion concerning subsection (f), it
was noted the wording goes much farther than originally contemplated and does
not hold to the one court case the proposal was intended to address. Sugges-

tions for amendments to this section by Mark Bennett in Attachment 18, page 2,
were noted. s

Representative 0'Neal moved to“odd the language in Attachment 19 sug-
gested by Mr. Bennett, Th1s was seconded by Senator Mulich and it carried.

Representative Douvil]e moved‘that 8111 No. 46, as amended, be intro-

duced as a bill, which was: Representative 0'Neal. The motion
carried.

Staff said the Committee's’ htént‘was to allow arbitration in tort
disputes that have already. ar1sen,;~Accord1ng to a Law Review article, K.S.A.
5-401 already permits that type of ‘agreement. :Senator Feleciano moved to adopt
the suggested amendment to K.S.A,..5-401 by" Ra]ph Skoog in Attachment 15, and

otherwise clarify that section. which was seconded by Representative Soibach.
The motion cerried. W BTN

Senator Fe1ec1aho! moved'fo')bil1  on arbitration be recommended for

introduction. The motion was;,seconded- by Representative Grotewiel and it
carried. TRt

In regard to 8111 No. 51 professiona1 opinions, Mr. Anderson
presented amendments to the proposal (Attachment 20).

Representative Solbach moved that the amendments be adopted, which was
seconded by Representative Leach.’ Mr, Anderson said Bi11 No. 51 expands, with
its five provisions, more than his group requested. He explained again how a
CPA's opinion could be used without ‘his knowledge and noted that current law
says CPAs are not liable. However, if privity is overturned, a small CPA busi-
ness could be ruined since it only has $1 million insurance coverage. The
point was made that it is not the intent of the Committee to change the law of
privity, but one profession, CPAs, are concerned since the law has eroded in
other states. The bill is intended as a safety valve. [t was noted fhai it
might not be a problem for other professions.

Representative Douville made a substitute motion to delete fé) of

Attachment 20, which was seconded by Representative Solbach. The substitute
motion carried.

Representative Douville moved that a bill as recommenced oo
introduced. This was seconded by Senator Arasmith and it carried.
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In regard to BiN No. 44, periodic payments, Mr. Smith reported on
this proposal for the KBA Legislative Comittee and said it had not acted on
this model act. Two of its members are involved with the Uniform Laws Commis-
sion that drafted the model and the Commission may recommend changing the medel
to a uniform law. He said the KBA Legislative Committee believed such g
proposal would benefit plaintiffs as well as defendants and would give predict.-
ability regarding the impact on premiums.  The Chairman noted the model Taw
would take a Tot of Study. He said that the Committee could recommend further
study by the KBA after the proposal s introduced, or wait until the KBA makes
a recommendation after December 5 when 1ts committee meets.,

Representative Solbach moved that the Committee take no formal action
to introduce the Proposal at this time, that the Committee report reflect the
Committee sees merit for the bi11, and action be delayed until the KBA makes 4
recommendation regarding ‘certain policy options in the model act. This wag
seconded by Representative‘Douvi]]ef5 The motion carried.

In regard fouBilleo.,diﬁ”ététuté of Timitation for contractors, Sena.
tor Frey said the HomebUi]dersﬁAssociation had indicated it would not be able

to present test1mony'at~thisﬁt1me; ~he moved that No. 41 be passed over, This
was seconded by Represenpgtjvg‘Dpuville,‘ The motion carried.

.In.regardntdaBiiinb.%3§;u11m1t On noneccnomic damages, the Chairman
noted that previously‘the:majority of ‘members had believed the proposal should
not be recommended, . e

Representative Hoy moved that No. 39 pe recommended for introduction
as a bill, which Was;secondedaby;Senator Arasmith, It was pointed out the Com-
mittee had voted not to - recommend the proposal and there had been no testimony
that its passage would 1 act the insurance situation significantly,

Representative Douville made a substitute motion to pass over the
bi11, which was * seconded - by Representative Leach. After discussion,
Representative Douville withdrew»his»motion. The vote on the original motion
failed. Cod i

_ ‘discussed Bil1 No. 45 dealing with the Tort Claims
Act. Staff explained changes in the draft since the last meeting. There Was
discussion regarding - Section 1 '3(b) - regarding  quasi-judicial functions
recommended by the League- of Kansas Municipalities.

Senator Frey said zoning board decisions which were a concern of the
League must be ratified by the governing body which would come under the tegis.
lative function. He moved to strike "quasi judicial," which was seconded hy
Senator Feleciano. The motion carried.

There was discussion regarding Section 3(d) which addresses the £
case. The points were made that without guidelines as a standard of cond
expert witnesses would testify as to the standard that applied.
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Mr. Sullivan objected to the League asking for this exclusion based on
Just one case. He believed guidelines should be the standard of care. Mr.
Kaup said all the League wants 1s to turn the law back as it was before the
Fudge case where guidelines were not considered standards for determining
Tiability. He did not believe it was legislative intent that the Supreme Court
set 1iability as it uid in the Fudge case. He said city employees prodiuce
manuals that have been adopted by department heads which might result in
11ability. The court does not say you should have policies but, if you do, you
will be 1iable. In his opinion, this was new 1iabi11ty the Legislature has rot
dealt with before. Without the amendment, cities will cull manuals which were
drafted for personnel purposes and not to determine duty of care, he said. A
member stated that in all cases where there is anything in writing, nothing can
be used as evidence to establish a duty of care under this amendment. Mr. Kaup
sald it was not the League's intent to go beyond the Fudge case and its prece-
dent. FR R S

Representative Hoy moved to leave (d) in the draft, which was seconded
by Senator Yost. e

Senator Frey made a substitute motion to strike “any administrative
policy, gquideline or procedure” ‘and insert "written personnel policy," which
was seconded by Representative Leach. Senator Frey said this narrows provi-
sfons down to cases where ‘cities ‘write personnel policies and exempts those
policies trom being used as a standard of care. The vote on the substitute

motion carried.

Representative Douvil]ejmovedjtdzaccept (d) as-amended, which was sec-
onded by Senator Hoferer and the ‘motion carried.

In regard to subsection '(t), Representative Solbach moved to add
"unless it involves operating a vehicle where insurance is provided," which was
seconded by Senator Mulich.. ".The:suggestion was made that the wording should
end after “vehicle," which was'included in the motion. The motion carried.

In discussion regérdfngxithHity fbr community service workers which
involves both state and municipal employees, a member said city conferees indi-
cated there was no difficu]ty 1nfge;;1nguinsurance.

Representative Grotewiel noted the lack of testimony which would indi-
cate a problem and moved to delete the new language in (t), which was seconded
by Senator Frey. The vote on the mot1on failed.

Mr. Kaup addressed the' Committee's decision made regarding quesi-
Judicial functions in (b),: giving: examples where actions were taken by local
governments on a quasi-judicial basis and noting that the Committee's action
affected people who had been shielded by law. It was the decision of the Coin-
mittee not to reverse action taken on this subsection.

Concern was expressed that subsection (e)(3) created probiems for
cities when public officers voted to spend tax dollars to pay punitive damages
for an employee who did something wrong. The provision speaks as though action
is already completed. Mr, Kaup said the intent was that the city may reimburze
an employee for a punitive damage claim if the three requirements listed can be
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met. Senator Feleciano did not believe the provision stating payment was in
the best interest of government was a good idea and moved to strike Ulhis
language; this was seconded by Representative Solbach. The motion carried.

In regard to Section 4(c), Representative Solbach moved to delete
changes in Section (c). It was pointed out that this would be tha same as cur-
rent law and would not give elected officers immunity for actual fraud and
malice. The motion was seconded by Senator Feleciano, and it carried.

There was discussion concerning Section 6(a) and pooling arrangements.
Mr. Kaup said the provision allowed cities to pool risks and noted that 31
cities were pooling insurance effective in April under the League plan. The
League plan was discussed and there was no objection to leaving subsection (a)
as written. In further discussion regarding the plan and Section 6{(c), Mr.
Kaup explainad the difference between a pooling arrangement and private insur-
ance. It was pointed out that self-insurers are not regulated by the Insurance
Department, and municipal pools would not be plowing new ground. Staff was
requested to research qualifying requirements before self-insurance is allowed.

Bi11 Sneed, Kansas ‘Defense:Attorneys Association, pointed cut there
are specific guide]ines self-insurers. have to meet regarding Workers' Compensa-
tion. Mr. Kaup did not know what: would happen to the cities not in the League-
sponsored pool. The pool.will be: regu]ated by an elected board of trustees and
the League wants them to 'have the:same 'status as self-insurers who are not
regulated by the Insurance Department..zq 

Senator Frey moved'

strike (c) and reinstate the stricken language
at the top of page 9.. . ,

It was pointed out  that the mot1on addressed two different subjects.
Mr. Kaup said the stricken:language pertained to licensing and believed retain-
ing (c) would help the pool be successful. The reason for pooling is to cut
down administrative costs, 1mprove ‘efficiency, and get risk management function
by meeting pool requirements: to remove risks. He said pooling arrangements
would not affect the insurance:’ industry adversely and do not change the respon-
sibility of entities to pay claims in -any way.

Mr. Fay pointed: out that exempting itself from insurance Jlaws
indicates that municipalities: are: ‘conducting themselves 1like an insurance
company. Mr. Kaup said it was not:the purpose of the pool to make woney. It
was pointed out that if pools-were considered to be insurance ccmpanies they
would have to pay premium taxes.: ‘Senator Frey withdrew his motion.

The suggestion was made 'to’ determine. in the Session, if requirem"n£s
for Workers' Compensation pools would be applicable to pool. It waz the
consensus of opinion that more research was needed, and (c) was left in the
draft for consideration by the‘Legislature.

In regard to Section 8(b)(3), reimbursement for attorney fees, 2
amendment offered by the League in Attachment 3 was considered. It was wcw
this section was affected by the amendment made to delete subsection {e (~
regarding reimbursement. Mr. Kaup said the amendment in Attachment Ho. 3 wa
needed for federal civil rights actions and its use would be discretionary,
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Representative 0'Neal moved to adopt a conceptual amendment as in
Attachment 3 pertaining to 75-6116 :(a) and (b) permitting payrant of punitive
damages in federal civil rights actions where actual malice or fraud does not
exist, which was seconded by Senator Mulich. The motion carried.

Senator Arasmith moved that Bill No. 45, as amended, be recommended
for introduction, which was seconded by Senator Hoferer. The motion carried.

The Chairman receésed‘the,meeting at 5:05 p.m.

‘November 14, 1986

The Chairman reconvened the meeting at 9:25 a.m. He stated this would
be the last meeting of the- Committee. ' Minutes of the meeting of September,
1986, were approved. ' Staff.said’ minutes that have not been approved will be
sent to members and would be considered approved by a certain date if there are
no corrections, The cOmmittee esumed:consideration of tort reform measures.

In regard to BT upunitive damages, the Chairman said the
policy question was. whether: the: second hearing procedure was conducted by the
court or by the jury: that: tried the case. . Mr. Smith said the KBA Legislative
Committee had noted-that: sometimes‘punitive damages are alleged in pleadings
and used as a hammer on the defense. . ..

In regard to subsectio (e)(2), he questioned how a partnership could
ratify actions of another partner. and if, under common law, the partnership fis
the entity that can sue or be sued.

David Litwin did not believe KBA's recommendation reflected the views
of the business community and it would have serious effects on morale, produc-
tion, and services. He noted the KTLA says there was no problem in Kansas, but
he disagreed. A member pointed. ‘out that no testimony had verified that
punitive damages are running rampant:in Kansas. He believed the fear in the
business community of being .sued for punitive damages was unfounded. The sug-
gestion was made to leave the second procedure in the hands of the jury and
change the provision if it does not work.

Senator Feleciano moved to strike "to the court" and to insert "trier

of fact," where appropriate. .. The motion was seconded by Representative
Douville. The vote on the motion carried.

There was discussion regarding page 2 (c) and the KTLA recomrencation
to add "reckless indifference.

Senator Feleciano moved this amendment be adopted. Mr. Skoog pointed
out this term may already be common law and KTLA is not asking for anytring
new. The provision would ensure there would be no loophole for trustee: ftc
lose someone's money through indifference. A member objected that "reckless
indifference" was too broad and allows punitive damages to be imposed when any
type of negligence is involved.
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Representative 0'Neal moved that the draft follow the medical malprac-

tice definition for wanton conduct. It was pointed out that the bill already
did this.

Section 1(d) was discussed. Senator Frey stated that arguments
against giving punitive damage award money to the state are greater than those

for it. He moved to strike subsection (d), which was seconded by Representa-
tive Douville. The motion carried.

There was discussion regarding the seven requirements in Section 1(b).
It was noted that not all of them should be mandatory.

Senator Felecfano moved to change "shall" to "may" in the last
sentence, which was seconded by Representative Leach. The motion carried.

In discussing subsection (e), a member questioned how a case could
ever be won under these provisions. Mr. Smith said (e)(1) and (2) were taken
from the medical malpractice law which spoke only to the medical profession,
and he questioned the need for this in the draft.

Representative Leach moved to strike Section (e){(1) and (2), which was
seconded by Representative Gro;ewie].nyhe motion failed to carry.

Representative Hoy moQéd'that’Bill No. 21, as amended, be recommended
for introduction. This was seconded by Senator Arasmith. The motion carried.

In regard to Bi11 No. 40, screening ‘panels, Senator Frey gave examples
of difficnlty getting experts to testify, inadequate compensation for panel
members, and other problems experienced by screening panels, and suggested that
no action be taken until it 1s determined if other types of screening penels
work and that the concept receive more study.

Senator Frey moved that Bill No. 40 not be recommended for ‘ntroduc-
tion, that further study be done on the concept, and the progress of the
medical malpractice screening panel be noted before action is taken on the con-
cept of Bill No. 40. The motion was seconded by Senator Mulich and it carried.

In regard to Bill No. 50, directors and officers of nonprofit
organizations, Senator Feleciano said if directors and officers had homeowner
policies, they should be able to use them as coverage. He moved to add at the
end of Section 1(a), “but only to the extent directors and officers are not
required to be insured by law or not otherwise insured." This was seconded by
Senator Frey and it carried.

Senator Arasmith moved that B111 No. 50, as amended, be recommenced
for introduction, which was seconded by Senator Mulich. The motion carvied.

In regard to Bi11 No. 54, volunteers of nonprofit organizations, Sens.
tor Feleciano woved to add the same amendment as in Bill No. 50. This was sec-
onded by Representative 0'Neal. The motion carried.
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Senator Feleciano moved to exclude adult care homes and certain other
entities from the definition of charitable organizations. The motion was sec-
onded by Representative Leach. The feasibility of giving immunity to nursing
homes and the definition of charitable organizations was discussed. The point
was made that volunteers would be immune, but organizations would be ilable.
Mr. Skoog questioned how popular it would be to provide immunity for anyhody
who cares for the sick, aged, and disabled. It was noted the original
consideration for excluding medical care facilities was because it was belleved
homeowner polictes would cover volunteers. The vote on the motion fafled to
carry. S

Representative Leach said the proposal would not pass the Legislature
without this amendment and he moved to table Bill Ho. 54. There was no second
to the motion. It was pointed out that if there was no objection to giving
volunteers immunity, members should vote against the amendment.

Representative So]bach‘ﬁ&de‘a conceptual motion to not grant fmmunity

to licensed people, which was seconded by Representative Grotewiel. The motion
failed to carry. S ol

Representative Hoy mdved‘thatvsill No. 54, as amended, be recommended
for introduction, which was seconded by Senator Arasmith. The motion carried.
Senator Feleciano asked to be.rgcorqeq.ns‘voting against the motfon.

In regard to Bi11 No. 37, personal 14ability of directors and stock.
holders of corporations, staff sald this proposal was recommended at the

Committee's last meeting. The Chairman noted that no further action Wa 5
needed,

Representative Hoy movéd that Bi1l No. 58 be amended to apply only to

commercial 1ines, which was seconded by Representative Douville. The motion
carried. Sl

Staff reviewed & rough draft of the Committee report, which will be
amended to include testimony, Committee reconmendations, and action taken since
the report was written, ~

The suggestion was made to include in the report a statement that it
was hard to document txe effect tort law changes will have on insurance rates.

There was discussion regarding $25 billion underwriting losses
mentioned in the beginning of the report. Senator Frey suggested the sentence
be dropped, or that underwriting loss be defined. He also suggested that SO
figures regarding Kansas experience should be added and the 150 position
regarding tort reform should be noted. Senator Frey suggested, in regard to
8111 No. 45, since the report may be utilized for legislative intent, that :ne
report include a statement that pooling arrangements are not construed to o
insurance companies subject to insurance laws but this would not reiteve
government. entities from the responsibility of complying with other portions of
the law.
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The Chairman stated that, with these changes, the Committece report
would be tentatively approved. It will be sent to members in final form for
approval.  Staff should receive additional recommendations and any minority
reports by December 1. Staff was instructed to include in the report discus-
ston of proposals the Cormittee did not pass.

The meeting was adjourned at 12:00 noon.

Prepared by Mike Heim

Approved by Cormittee on:

Qat/u({p/) /9, /94

date

tortnov.12/MH
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October 3, 1986
1SO POLICY DECISION ON TORT BKEFORM ANNOUNCED

Chief Executive CE-86-31

BACKGROUND Various tort reform measures have been enacted or are
still under actxve congideration in many states. It
is clear th¢t meaningful tort reform will have a
favotable. prospective impact on loss severity and/or
. frequency, varisble by state and line of insurance
which, ultimately. will be reflected in state loss
_ experience. ;

Howevet._;n some Jurlsdlctnons. an immediate rate
reflection in response to tort reform is being
demanded.‘,Statutea in Florida, New York and Hawaii
mandate that: insurers reflect tort reform legislstion
in their filings. The New York Insurance Department
has. already advised companies of its estimates of the
cost reductive affects of tort reform. Florida hss
mandated a 1987, rollback to adjusted 1984 rates,
unleas’ companiea file 1987 rates reflecting the
,impact of tort. reform by Octobe:r 15, 1986. MHavaii
has mandated a, 102 decrease in rates on October lst
to reflect tort reform, with further reductions
required in futute years. The Washington Insurance
Department is requiring that future rate filings
reflect enacted tort reform even without a specific
Atatutory requirement.
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.Insurance Services Office. Inc.. 160 Water Street. New York. New Yom 10038 (212) 4875000
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IS0 POSITION ISO is unsble to quantify, and to reflect in its
filinga with a reasonable degree of certainty, any
immediate cost effecta of ‘tort reform. ISO believes

that the reflection of any beneficial effect of tort
reform on insurance pricing, where mandated, is e
matter of.individual insurer judgment and not a
precise actuarial exercise. Such judgment is
consequently more properly applied by individual
insurers, rather than by IS0 in its role of acting
on behalf of those affiliated insurers which elect
tc use ISO's serviceas.

Therefore, the ISO Boaxrd of Directors has established
-- a8 IS0 policy:-- that,: inasmuch as ISO cannot
immediately reflect any cost effects of cort reform in
its filings, any such effects are best determined by
the judgment of each insurer, taking into account the
distribution by cov«rage. class, and limits on its own
book of . busineas. .

IS0 ACTION Conaistent with this policy, ISO advisory rates will
not reflect tort reform and each company must make
its own agsessment ‘ag’ to the immediate effect, if any,
of tort reform on its book of business.
In New York, in order to assist companies in complying
with the refiling requirements of the new law, ISO
released Commercial Lines Circular CL-86-29 which
contained revised manual rules utilizing the cost
reductive effects promulgated by the Superintendent of
Insurance, thhout commentlng on their appropriateness.

In Florzda. ISO ‘has developed a filing procedure --
which has been’approved by the Insurance Department --
whereby' individual companies must supplement the ISO
filing with their own individual estimates of the
impact of, tort reform.: At the direction of the
Insurance Department. ISO will collect these
indivigual estxmatea ‘and file them on behalf of

each insurer. 'Refer to ISO Commercial Lines Circular
CL~-86-33 for specific details.

“ e e e we.—

ADDITIONAL INFORMATION 180 plans to shortly provide insurers with informa-
tion which could be considered by each cowmpany in
reflecring sty e¢ffect of tort reform, including an
analysias of the rort reform measures enacted in
individual states.

COPYRIGHT INSURANCE SERVICES OFFICE, INC. 1986
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Within the next several daye, ISO will relesse such
information to insurers via Commercial Lines and
Technical Services Circulars., In anticipating
receipt of this material, each insurer should note
I50'e strong belief that any beneficial effects of
tort reform cannot be quantified with any degree of
accuracy. Accordingly, providing any quantitative
information does not imply that any actuarial
precision can be applied to what is -— in effect —-
an imprecise subject. However, the information may
aid individual insurers in supplementing their
judgment which, ultimately, will be the major factor
in determining any beneficial pricing effect of tort
reform.

CAUTION In Circular CL-86-33 we detailed the Florida filing
procedures which must be completed by Octoper 15th.
Since —— to avoid the rollback -- Florida rate
filings require individual insurer estiuates of the
cost effects of tort reform and, since the judgment of

, each insurer will be the major component in arriving

at these estimates, we urge individual insurers to

! promptly begin developing their own estimates, without

waiting for the ISO material on tort reform which, as

; heretofore mentioned, will not produce precise results.
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State Farm Fire and Easual‘ig Enmpang

Htate Farm General Insurance Enmpang

112 E, WASHINGTON ST.
BLOOMINGTON, ILLINOIS 61701

October 21, 1986

Mr, Ray Rathert

Kansas Insurance Department
420 S, W, Sth Street
Topeka, Kansas 66612

Ray:

Before any discussion of State Farm and tort reform, it must first be clearly
understood that most of the problems in the liability field are in lines which
State Farm does not write. Because of this, the impact of tort reform on our
book of business is going to be considerably different from that of a major
liability writer,

We have been requested by several insurance departments to come up with some
estimate of the effect of newly passed tort reform legislation on our rates in
their states. We know of no way this can be done actuarially. Consequently, we
resorted to judgement.

The few enacted tort reform statutes usually include items such as:

1) Collateral source of indemnity

2) A non-economic cap

3) Joint and several restriction

4) Punitive damage limitation

5) Alternate methods of payment.

A sampling of commercial 1iability claims provided the following:

1) Collateral source of indemnity. The sample indicated that approximately
7% of our total indemnity losses were potentially subject to a collateral
source. Only about a quarter of these reflected a known collateral
source. In our judgement, 50% would be a very liberal estimate of the
success in reducing damages due to the existance of a collateral source.
The net savings from the collateral source change is thus about 1%

(7% X 25% X 50%).

2) Non-economic cap. Non-economic caps are established at such a level that

our sample indicated only very few claims would exceed the cap. It is our

judgement that the locs savings resulting from the non-economic cap wili
not exceed 1% of our total indemnity losses.
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3) Joint and several restriction., In our sample of liability claims, no
claim was found that would have been:affected by the joint and several
restriction, o e

4) Punitive damage limitation, Again, in our sample, no punitive damage
awards were found. :

5) Alternative methods of payment. On our book of business, the savings
due to alternative payment methods on future economic losses would be
negligible in relation to our total indemnity losses.

Although we believe the effect of tort reform on our book of business would be
small, we do believe that effective tort reform legislation can have a positive
impact on not only pricing but also availability, It is important to keep in
mind that tort reform, or:absence:thereof, is only one of many factors which
influence pricing and availability, “Any:of ‘these other factors can produce an
opposite effect which could': equal:ior: outweigh any positive effect of tort
reform. R R

Attached are Tiability rate cohparﬁébﬁsffoeransas and surrounding states. As
you know, we use ISO rates for:-monoline policies. Even in our package policies,
the original 1iability loadings were;also'derived from ISO rates.

Again, as you know, we do review our rate levels at least annually. 1t will
probably be several years before‘any:effect . from tort reform legislation can be
expected to influence our experience, Anyway, hope these brief comments will be
of some use to you in your discussions of this subject.

Best regards,

/36

Robert J. Nagel
Assistant Vice President
State Filings Division

RIN:kc/1021



93221 School - elementary, junior high - public
53989 Shopping Centar - Tlessor risk
54131 Grocery - retail

56991 Clothing or Wearing Apparel
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no deviation.
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93221 53989 54131 56991
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1.50 .006 2.50 .016 12.50 5.70
.97 .006 2.00 016 10.00 5.10
.92 .006 2.00 .016 17.00 6.10
4,40 .006 6.40 .016 38.50 12.00
3,10 ,006 4.80 .016 29.00 9.10
1.28 .006 3.86 .016 11.40 10.23
.67 .006 2.11 .016 6.49 5.60
3.40 .006 4.40 ,016 17.50 8.40
6.50 .006 13.50 016 48,50 32.00
3.20 .006 8.00 ,016, 22.50 19.00
5.30 006 © 9.70 .016 41.50 22.00
2.50 .006 4.00 .016 19.50 9.60
1.00 .006 5.10 016 20.50 16.50
.52 .006 1.70 .016 8.60 7.00
2.00 .006 3.30 016 16,50 8.50
1.50 .006 2.50 .016 27.00 12.50
1.00 .006 1.60 .016 15.00 7.00
.41 ,006 2.21 016 10.70 6.80

and Wyoming are our State Farm rates derived
her were taken from the current 1S0 manual with
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75-6116. Payment of habmty and
defense costs in civil rights cases;
compromise - or settlement of claim;
payment of punitive damages; not a
waiver of immunity. .(a) ‘3 an employee
of a governmenial en#ky 16 oF could be
subject to personal eivi ' haba-u#y en
aceourt of a ReReriminal ae$ oF omission
which 6 within " the: seepe of the
employeels - emp&eyment ‘and  whieh
atlegediy vielates the eivi ngh%s laws of
the United .States or of the state of
Kansasy the governmental eptity shal
provide for the 'defense of aRry eivil
action or proceeding which arises out of
the aet or omissien and which is broughs
against the employee in the' employeels
offieial or individual eapacity of bothy If
a claim or suit-Is brought ‘against an
employee of “a’.governmental - entity
arising out of an act or: omission of the
employee which the governmental entity
finds to ‘be- non-criminal " and. to have
occurred  withinv<the ' 'scope. of the
employee's - employment. and ' which
allegedly violates the clvil rights laws of
the United States or of the State of
Kansas, the governmental entity shall
provide for the defense of the employee
to the extent and  under the conditions
and limitations -provided-:by. K.S A,
75-6108 and amendments thereto for the
defense of aetlons . claims and
proceedings suxts under the Kansas tort
claims act, = -

(b) 1f the employee's act or omission
giving - rise to the.. aetier claim or
preceeding ‘suit ultxmately is found by
the trier of fact to have occurred within
the scope of the employee's employment,
was and is not found by the trier of jact
to have been the result of actuated by
actual fraud or actual malice, and if the
governmental entity finds that the
employee reasonably cooperatesd in good
faith in the defense of his or her
interests and the interests of the
governmental entity against the actien
claim  or proceeding  suit, the
governmental entity, subject to any
procedural requirements imposed by

-1-
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or an employee of the state may be
compromised or settled for and on behalf
of the state or employee under the
conditions and procedures provided by
K.S.A. 75-6106 and amendments thereto
for settlements of actions pursuant to
the Kansas tort claims act.

4 (e) Nothing in this section or in
the Kansas tort claims act shall be
construed as a waiver by the state of
Kansas of Immunity from suit under the
11th amendment to the constitution of
the United States., nor as a walver by a
governmental -entity of Its Immunity
from liability for punitive or exemplary
damages - under - Section 1981, 1983, or
1985 of Title 42 of the United States
Codey i o




 TESTIMONY

Kansas Chamber of Commerce and Industry

500 First National Tower One Townsile Plaza Topeka, KS 66603-3460 (913) 357-6321

of Commerce,

Associaled Indusines

of Kansas,

Kansas Retait Council

Hovember 11, 1986

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony before the
Interim Tort Refé%m Committee
by
David S. Litwin
Mr. Chairman, members of the committee, I am David Litwin, representing the
Kansas Chamber of Commerce and Industry (KCCI) and the Kansas Coalition for Tort

Reform, of which KCCI is a member. We appreciate the opportunity you've extended to

comment on the draft legislation as this committee's work comes to a conclusion.

A consobdation of Ihe
Kansas State Chamber

The Kansas Chamber of Commerce and Industry {KCCI) is a'statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and
to the protection and support of the private competitive enterprise system,

KCCI is comprised of more than 3,000 businesses which includes 200 local and re-
gional chambers of commerce and trade organizations which represent over 161,000
business men and women. The organization represents both large and small employers
in Kansas, with 55% of KCCI's members hiving less than 25 employees, and 86% having
less than 100 employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of
the organization's members who make up its various committees. These policies are

the quiding principles of the organization and translate into views such as those
expressed here.

t
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Before commenting on the bill drafts, on behalf of both the Coalition and KCCr,
would 1ike to thank the Chairman and the members of the committee, and the staff in
both the Legislative Research Departmentyand the Revisor's Office, for the great
amount of time and energy that has bgeﬂfdg?oted to this interim studv. 1 think that
at the outset, the committee had a'majdr‘time management problem, since the possible
scope of the study was extremely broad, but only a limited time was available.

Particular thanks are due to you, Mr Chairman, caught as you were in the center of

a frequently divided committee. You have worked hard to steer an even, responsible

course,

Turning to the drafts, as theYCoa11tionldoes not have a position on the insurance
regulation bills, we have no commgpthto make 1n that area,

The punitive damage bill, 7 RS 0621 1s exce1lent The Coalition feels that
punitive damages, though partaking cqpsiqerab1y of elements of the criminal law, have
a legitimate place on the civil side 6f'bur Justice system, However, among perfectly

responsible business and professional citizens. there is a spreading feat that

unjustified punitive awards, in: unreasonable amounts, will be fmposed, as they have

been around the country. The result 1sfan'1ncreasing sense of fear and paralysis,
resulting in products and services névérﬂseeing the light of day, or being withdrawn
from the market. |

The challenge, then, is to see to it that punitive damages are awarded only where
they should be, and in amounts which punish but do not kill. The draft bil) is an
excellent one, containing as 1t does bifurcation, explicit criteria to be considered
by the court in determining the amount of damages during the second phase aof the
trial, an elevated standard of proof that must be met by plaintiff, definitions of the
conduct that gives rise to a punitives claim, and awarding of a substantial part of
the judgment to the state for public purposes.

The only major constraint that is absent is an objective ceiling on punitive
damages. That could be expressed as a multiple of compensatory damage (e.q., punitive
damage could not exceed three times the amount of actual damages), a dollar ceiling,

-2 -
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andJor a formula that takes account of financial abilities. The medical malpractice
reform adopted in 1985 contains a formula ceiling, plus an absolute ceiling of $3
million, and I would suggest that if this is a sound approach in the medmal area, then
it is in other punitive damage claims too. It would provide further assurince that
punitive damages will serve their legitimate purpose without being excessive.

Still, on balance this is a very good bill, and we hope it is reccmmended by the
committee, v

The itemized jury verdict draft, 7 RS 0037, is excellent. It will not only help
assure that juries carefully think our damage decisions, but will aid judges in using

their existing powers of additur and remittitur to increase or decrease excessive or

inadequate awards.

The proposed 1imitation of 11a5113£y:0ffcorporate directors in shareholder
derivative suits, bill number 0037, is apﬁarently identical to a similar enactment
earlier this year in Delaware. We support it without reservation, Directors' and
officers' 1iability insurance has been‘among the hardest hit during the current
availability and cost crisis, and the‘threat‘of unlimited derivative liability is a
major contributing factor. It's 1mbbrtant to emphasize that this bi1l would not
curtail anybody's rights. It simp1y‘perm1ts, but doesn't require, corporate
shareholders to limit their own rignt‘to,suefdirehtors on behalf of the corporation.

We also support number 0039, the pain and suffering cap bill. Providing some
reasonable 1imit on this entirely subjeciiﬁe;‘though certainly real, kind of damage is
perhaps the single most important “tort reform" that could be enacted at this time.
Unlimited pain and suffering awards hinder the settlement of cases, and skew the
pattern of compensation, sometimes undercompensating seriously injured people and
o\ ercompensating those with less serious injuries. As far as insurance considerations
are concerned, the spectre of unlimited pain and suffering awards adversly impacts
Tiability insurance more than any other element of current tort law, for the enormous

increase in the size of tort awards nationally is substantially due to pain and



surfering verdicts. Enactment of a reasonable lTimitation would.2bsolutely send a

signal to the industry that Kansas is an hospitable environment in which to write
affordable insurance at stable rates. The failure to enact such a bill would send the
opposite message.

The bill in question, with its $250,000‘cap, is.reasonable and appropriate. It
balances fairly the conflicting consideratiohs of adequate compensation and a stable
insurance climate. The amount of the cap isbidentical to the one already enacted in
the medmal area, and is equalfy appropriate here. : When combined with full redress for
economic loss and other kinds of nonecohoﬁjéﬁdamage 1t would assure injured people
fair and adequate compensation. L

I would note in passing that the caplisjsimilafvto one enacted last May in
Colorado, except that in Colorado the cour;_is_auﬁhbrized for good cause to raise the
statutory maximum in particular cases. . |

The screening panel bill, number'0040, is pérhaps an advance over current law, but
so long as it does not clearly authorize:thé;adhission in evidence at trial of panel
reports, I fear it would add to déiay‘éndﬁ¢§§téw1th Tittie or no effect in bringing
about early resolution of claims, In.itsgpfééentiform, it is substantially the same
as the 1976 enactment in the medma1 area.; Th§ jnédmfssjb11ity of screening panel
reports under that law was cited in.the 1985-86 heérings as the reasons for the
fajlure of that reform to achieve its purpbse. We urge the committee to resolve the
currently ambiguous language (which doesn't‘Say expressly whether a report is
admissible or not) to make it clear that reports are admissible, subject of course to
the right to summon and cross-examine panel members at trial.

The Coa]ition also supports legislation to 1imit the 1iability of directors and
officers of nonprofit organizations. Certainly this would include the charitablz and
educational organizations presently covered by the language of the two proposed bills,
numbers 0050 and G054, This is not strictly speaking a business issue, but it surely
is a serious societal one as worthy charities find it ever more difficult to attract and

retain good people on their boards.



ﬂAt the same time, there are other kinds of nonprofit organizations that are also

having similar problems. I refer especially to trade and labor organizations and the
1ike including, yes, chambers of commerce, the kinds of orgarizations described in
sections 501(c)(5) and (6). We have received reports that these types of
organizations are alsc having diff1cu1ty Again we're not sucgesting that such
orgnizations should be immaune, but only that their volunteers should be immune, except

for intentional, reckless, or rat1f19d actions.¢

we support draft 0044, the proposed period payment of judgments act. This draft

is generally similar to the uniform act. ;It is comprehensive, anticipates forseeable

contingencies, and certain]y has‘our support

Neither the Coalition nor KCCI has taken a spec1fic position on the remaining
civil justice reform bills: 0045 (restricting Tort Claims Act liability for certain
quasi-judical and admin1strat1ve actions), 0046 (amending the comparative negligence
law to make it applicable to a\] kinds of damages, not just personal injury or

property); and 0051 (11m1tat1ons of: 11ab111ty for rendering of professional advice).

However, they all attack very. rea]vand:we11‘def1ned problems, and I have no doubt that

if put to our membership, Lhey would be endorsed

Thank you once again. I wjll‘try‘xo‘answer any questions that the committee may

have.
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“The $65 Million Malpractice Question

All New York loves a lottery, and the best game:
in town takes place {n the courtroom. That's what

Agnes Mae Whitaker, a victim of medical malprac.

tice, discovered recently. She drew a jury th-.t gave . won't ever be pald. The city is already moving to
her $65 million — but {t's not the kind of luck the rest " bave the trial judge set it aside, and If he doesn't,

“the appeals court will surely knock It down. Per.

of us should toast,

Ms. Whitaker’s sutfering Is beyond dispute, The

doctors at Lincoln Hospital failed to diagnose an {n.
testinal constriction, The jury found that they sone-
glected its treatment that an infection ‘developed,
requiring removal of most of the small intestine. To
cover the patient's lost earnings, past medical bills
and the care she will continue to require, the jury
awarded her $7 million. But that award — startling
in Itself — is dwarfed by the additional grant of $58
million for ““pain and suffering."

That is where justice is lost to luck. By what
measure could even such suffering be worth $58 mil.
lion? What manner of life does the jury intend to
confer on the ailing 56-year-old woman — and on ber
heirs, who suffered no injury whatever? Why should
stupendous sums go to those who mansge to fix
legal blame on 4 source like the City of New .ork
that can at least ostensibly “atford™ to pay? Why
should all other citizens ultimately bear its cost In

Inflated taxes and Uability insurance premiums?
. Hold o, say the malpractce lawyers That
huge award, perhaps the nation's largest to date,

haps, But the public héars mostly about the initial

465 million, not the reduced amount eventuslly paid.

That feeds the lottery mentality in a big way.

Patients rush 1o press even marginal claims,
Lawyers eagerly take promising cases for contin. :
gency fees, Insurers, wamed of how a Jury's emo-
Uons might be inflamed, sette out of court for in-
creasing amounts. And doctors perform costly,
often unnecessary *““defensive medicine."

Why not cool the lottery fever at a stroke by
capping pain and suffering awards &t a few hundred
thousand dollars, as some states are doing? Gover-
nor Cuomo and the Democrats of the State Assem-
bly have resisted that idea, saying no study has pre.
cisely quantified how such a cap would reduce costs.
That's true. But there is broad sgreement that a
Ymit would, eventually and inevitably, have some
beneficial effect. Ms. Whitaker's luck only drama-
Uzes the need for trying it now.
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WRITIEN TESTIMONY ON PROPOSED BILL 0054 and 0050
PERTAINING TO THE LIMITATION OF CIVIL LIABILITY
OF DIRECTORS, OFFICERS AND VOLUNTEERS OF CERTAIN
NON-PROFIT ORGANIZATIONS PRESENTED TO THE SPECIAL
COMMITTEE ON TORT REFORM AND LIABILITY INSURANCE

Novenber 12, 1986

Gary D McCalllster
on behalf of the Kansas*Trlal Lawyers Association

Mr. Chairman, 1ad1es and_g ntlemen oE the committee, my name is Gary

D. 'kcCallister, a practicingﬁatpgrnqy,ln_the~C1ty of Topeka, Kansas, and I

am appearing before your committéé«1n Behalf of the Kansas Trial lawyers

Asso~iation to present testlmony concernlng Proposed Bills 0054 and 0050
concerning the subject of 11m1t1ng c1v1l liability for directors, office

and vnlunteers of certain non proflt organxzatlons T would first lixe to

thank the members of the commlttee for allow1ng us the opportunity to

present our views concerning thxv'

roposed legislation.

At the outset, KTLA support> thé concept of attempting to protect
officers, directors and volunteers Erom certaln claims of civil liability
so as to enhance and encourage volunteer part1c1pat10n in appropriate
charitable and other educat10na1‘organlgatlons without the tear of bein
exposed to personai civil 1iability. Yéu, as members of this special
comnittee ia attempting to achieve this desirable end result, must he
careful not to enact legislation providing carte blanche immunity to
certain individuals from civil liability for negligent acts and omission

without considerable thought and analysis.
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COMMENTS CONCERNING PROPOSAL 7 RS 0054

This proposed b111 creates carte blanche immunity for volunteers of

charitable organ1zat1ons‘posse551ng ‘ u 501(c)(3) status from their
negligent acts and omissidﬁs Aéistéted above this may well be a

desirable result from a pub11C'p011cy standpoxnt but it may also create

many untoward results that certa1n1y are ‘not desirable from a public policy

standpoint nor are they 1esu1tsmtnat arP 11kely to be intended by you who

suppor: this bill as it 1s presently drafted

Lets consider two 51mp1e examples whlch arise from the negligent

operation of a motor vehlclefby~a’ iunteer of a 501(c)(3) charitables

organization and result in most unfortunate results for the victim.

Scenario No. 1. Assume the‘volunteer of a 501(c)(3) charitable

organization is driving an automoblle whlrh picks up a member of the
charitable organization to dellver the member to the charity's officas to
obtain services provided by tﬁe charlty “'On the way to the office of

the charitable organization, the automoblle is involved in a collision anid
two passengers are elther kxlled or 1nJured The driver of the vehicle
maintains an automobile 11ab111ty pollcy in accordance with Kansas nofault
laws, and the charitable orgaqizathn‘dqes not maintain coverage of any
kind.

Result: The proposed draft of the bill would provide blanket
immmity for the negligent acts and omissions of a volunteer while sarving
in his capacity as an uncompensated volunteer for the charitable
organization. Therefore, it is likely that the victims of the crash who
were either killed or injured would not have any recourse against tha
driver or his insurance carrier because of his immunity from civil

liability notwithstanding the existence of motor vehicle insuranc
-2~
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Scenario No. 2. Assume a volunteer for a Kansas 501(c){(3)

charitable organization, wﬁd is a Missouri resident wad who is not recuired
by state law to maintain automobile~liability insurance, travels to Kansas
in his automobile and once again‘picks up a member of the charitabiz
organization to deliver him’tb the charity's office located in Kansas whers
he is to be provided charitéble‘services. The car is invelved in a crash
and two passengers are either killed or injured. Further assume the
charitable organization ddéthot carry liability insurance.

Result: Under the‘pfpééSédTAréft, there would be no source of
recovery for the injured‘offdéCéééed victims.

Our comments are néf}iﬁteﬁded to suggest that the desirad resulcs of
immunity cannot be achieVéd;be£:itjbecomes important to analyze the
definitional sections of the}ﬁiii\with respect to what is encompassed
within a "charitable organi:atiod“ and the manner in which the imminicy is
granted to the uncompensatedi?olﬂhteer. We do not belizve i1 is ynoi
public policy for the legislaturekto create additional risks 2f loss far 2
victim of negligent acts and;omiésions by the granting of improperly
bestowed immunity Eor‘uncompénsaféd vblunteers, officers or directors. For
this reason, we have prepaféd;andiprgpdsed to you a redraft of this
legislation which should avoiﬂkhany.éf the pitfalls of the present draft,

The definition of charitable organization is redrafted to include an
incentive for the charitable organization to be financially responsible so
that appropriate losses as a result of volunteer negligence can be
compensated. This is not a suggestion or form of mandatory insurance, but
rather a specific grant of immunity to uncompensated volunteers of

od

charitable organizations when the charitable organization has demonstrate

-3a
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its willingness to be financially responsible for the negligent acts and

omissions of its volunteers. A dis-incentive is provided to the charitable
organization to exist without appropriate general 1iability insurance
coverage which is readily available and, invmosf instances, is not too
costly to afford. Please note, thisygenefal_liability insurance type of
insurance should not be confused Qith directors and officers liability
insurance policies which are not readlly avallable and ‘n many instances

are also too expensive for a challtable organlzatlon to afford. These will

be addressed later with respect to Blll.Pfoposal 7 KS 0050.

The definition sectlon has also been drafted to exclude medical
adult care homes and adult\family houes as deflned by statute.

Subsections (b) and (c) oftfhe‘bill are redrafted to make sure that
coverage under insurance policiesirequired by state law or which otherwisz
exist for the benefit of any uncompeusated volunteer are made available to
the victim of negllgent acts and om1551ons oE the uncompensated volunteer.
To the extent the volunteer is not 1néured ‘or is uninsured above his
personal policy 1imits, and recogn121ng the charitable organization
provides general 1iability coverage, the immunity is provided for the
volunteer and he is shielded from persenel'liability which is the purpose
for the bhill in the first instance. This directly resolves the situations
described above in the two scenarios.

With the above modifications, KTLA supports the enactment of such

legislation to provide linited civil immunity from civil liability for

neligent acts and omissions of uncompensated volunteers.




§
i
.
3
!

!

COMMENTS CONCERNING BILL 7 RS 0050
(Directors and Officers Liability)

Many of the comments aﬁd;bifEQLIS'described above with respect to
uncompensated volunteers liabiiity:aﬁd immmnity issues extend to the area
of providing immunity from civiifliability for directors and officers of
charitable organizations. In tﬁié‘regard, many charitable organizations
have been confronted with the sitﬁation where directors and officers
liahility insurance is both una?éilabie and‘unaffordable. This has
inhibited many people from bééémihg diréct1y involved as a director auad
officer of a charituble organi;étibﬁ which oridinarily is in great need of
their participation. .

Once again, the granting;bf immunity to such officers and directors
must be done with caution. In‘tﬁis régard, KTLA has redrafted Proposed
Bill 0050 and has included prdVisions which will not only protsct directors
and officers of charitable organizations from personal liahility, but will
likewise serve the interests offvigtimé injured by those directers and
officer's negligent acts. and omissiohs where insurance is required by law
or is otherwise available for the benefit of such victims. With (ie
acceptance of the proposed amendments, KTLA believes Proposal 0050 should
be enacted to encourage‘and assist charitable organizations to obtain the
participation of highly qualified and willing participants as directors and

officers of their organizations.
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KTLA PROPOSED REDRAFT OF BILL 0054

PROPOSED BILL NO.

By Special Committee on Tort Reform and Liability Insurance

Re Proposal No. 29

AN ACT concerning civil procedure; limiting civil liahility of
volunteers of certain nonprofit organizations.

Be it enacted by the Legislature of the State of Kansas:

Seczion 1. (a) As used in thi;fsection:

(1) "Charitable organization"‘means those charitable or educational
organizations exempt from federal income tax pursuant to section SOl(c)(3}
of the Internal Revenue Code of 1954,‘ggg;ggigh_mainxain_liabLlity

insurance in minimum limits of $250,000/$500,000, but does not includez

medical care facilities as defined in K.S.A. 65-425uand amendments

thereto, medical facilities as defihed in X.S.A. 6S-4%ﬁ£§) and amendments

H¥

thereto, adult care homes as defined in K.S.A, 65-3501 et seq. anld 38-92

et seq. and amendments thereto and adult family homes as defined in X.S.A.

39-1501 et seq. and amendments thereto.

(2) “Compensation" does not include actual and necessary expenses
that are incurred by a volunteer in connection Wwith the services rhat the
volunteer performs for a charitable organization and that are reimbursed
the volunteer or otherwise paid.

(3) 'Volunteer" means an officer, director, trustee or oliar Parsond
who performs services for a charitable organization but does not receive

compensation, either directly or indirectly, for those services.

e



(b) A volunteer is not liabile in damages in a civil action for
acts or omissions as such a volunteei unless such conduct constitutes

willful or wanton misconduct or intentionally tortious conduct, but _only to

the extent the volunteer is not requited to be insured by law or_is not

otherwise insured against such acts or omissions.

(c) A volunteer is not 1iable_in damages in a civil action for the
actions or omissions of any of the officers, directors, trust=es, employees
or other volunteers of the charitable organization unless the volun.:er
authorizes, approves, ratifies:brfbtherwise actively participates in that
action or omission which constitﬁtes wiliful or wanton misconduct ot

intentionally tortious conduct, but only to the extent the voluntesr is not

required to be insured bv law or is not otherwise insured against such acts

or omissions.

(d) Nothing in this section shall be construed to affect the
liability of a charitable organiiéﬁion for ¢amages caused by the neglizent
or wrongful act or omission of its volunteer and a volunteer's negligence
or wrongful act or omission, when actiag as a volunteer, shall be imputed
to the charitable organization for the purpose of apportioning liadbility
for damages to a third party pursuant to K.S.A. 60-258a and amendments
thereto.

(e) The provisions of this act shall apply only to causes of action
accruing on or after July 1, 1987.

Sec. 2. This act shall take effect and be in force from and after

its publication in the statute book.
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KTLA PROPOSED REDRAFT OF BILL 0050
PROPOSED BILL NO.

By Special Committee on Tort Reform and Lizbility Insurance

Re Proposal No. 29

AN ACT concemning civil procedure; limiting civil liability of directurs
ani officers of certain non profit organizations.

Be it enacted by the Legislature of the State of Kansas:

Section 1. f{a) Directors or officers of a charitable crganization
are not liable in a civil action for damages arising from theit acts or
omissioas as individual directorébof officers or as a board as a whole
urless such conduct constitutes willful or wanton misconduct or

intentionally tortious conduct, but onlv %o the extent the directors and

officers are not required to be insured by law or are not otherwise insured

against such acts or omissions. -

() Nothing in this section>shall he construed to affect the
liability of a charitable organization for damages caused by the aezlizent
ot wrong .4l acts or omissions of its directors or officers, and a
director's or officer's negligence or wrongful act or omission, when acting
as a director or offic.r, shall be imputed to the charitable organization
for the purpose of apportioning liability for damages to a third parety

pursuant to K.S.A. 60-258a and amendments thereto.

(¢) As used in this sectiom, “charitable organization' means those
charitable or educational organizations exempt from federal income tax
pursuant to section 501(c)(3) of the Intemal Revenue Code of 1954 and
which maintains liability insurance in minimum limits of

$250,000/$500,000.,
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(d) The provisions of this act shall apply only to causes of action

accruing on or after July 1, 1987,

Sec. 2. This act shall take effect and be in force from and after

its nublication in the statute book.




5-212 ARBITRATION

AND AWARD

bitrate: award held binding, Thompson v. Barber, 87 K.
692, 695, 125 P. 33

§. Acts constituting misbehavior preventing rere-
ference, considered. Whitehair v. Kansas Flour Mills
Corp.. 127 K. b77. 275 P. 190.

9. Award for something not submitted in claim con-
stitutes “legal defect.” Gillioz v. City of Emporia, 149
K. 339, 342, 545, 88 P.2d 1014.

10. Action to set aside award; grounds herein exclu-
sive; hearing not trial de rote; unverified motion to set
aside award. effect. Gillioz v. City of Emporia, 146 K.
539, 342, 88 P.2d 1014,

5.212. Proof by party enforcing award.
In all cases, the party enforcing any awar
shall produce satisfactory proof to the court
of the due execution of the submission or
arbitration bond, and that the party refusing
or neglecting to obev the award or umpirage
hath been furnished with a true copy
thereof. at least ten davs before the term at
which the application tc enforce such award
is made.

History: L. 1876, ch. 102, § 12; May §;
R.S. 1923, § 6-112.

5.213. Fees of arbitrators and umpires.
Each person chosen and performing the .
duties of arbitrator or umpire under this act
shall be entitled to receive one dollar (31)
per day for services; and every witness for
attendance, and judge for administering
oaths or affirmations, the same fees as are
prescribed by law for other cases in the
district court: which fees shall be taxed by
tre arbitrators, and inserted in their award or
umpirage.

History: L. 1876, ch. 102, §13; R.S..
1923, § 6-113; L. 1974, ch. 446, § 4; July 1.
Research and Practice Aids: o

Arbitration and Awarde=4l.

C.J.S. Arbitration and Award § 34.

CASE ANNOTATIONS

1. Failure of arbitrstors to tax fees held mere irregu-
larities. Hopper v. Fromm, 92 K. 142, 144, 141 P. 175.

Article 3.—LABOR DISPUTES

Revisor's Note:
Sections transferred from £-114 to 6-123.

5.30} to 5-310.

History: L. 1886, ch. 28, §§ 1t 10; R.S.
1923, §§ 6-114 to 6-123; Repealed, L. 193],
ch. 98, § 1; June 30.

Article 4.—UNIFORM ARBITRATION
ACT
Law Review and Bar Journal References:
Review of 1973 iegislative session, Robert F. Bennett,
42 1.B.AK 133, 134 (1973).

]

200

The Kansas version of the Uniform Arbitration Act.
Robert Fowks, 43 J.B.AK. 9 (19741,

Proposed medical malpractice islation, Lee |
Dunn, Jr., 44 J.B.AK. 199, 202 (1975

5.401. Validity of arbitration agree-
ment. A written agreement o submit any
existing controversy to arbitration or a pro-
vision in a written contract, other than a
contract of insurance or a contract between
an emplover and emplovees or between their
respective representatives. to submit to ar-
bitration any controversy. other than a <laim
in tort, thereafter arising hetween the parties
is valid, enforceable and irrevocable, save
upon such grounds as exist at law or n

» r .
equity for the revocation of any contract.

History: L.1973,c¢h.24, § 1. L. 1977, ch.
25, § 1; July L
Law Review and Bar Journal References:

“The Arbitrator: As a Punisher and as a Profes-
sional,” Robert J. Fowks, 47 J.B.AK. 7, 10 (19751

Arbitration of contractural disputes, 17 W.L.J. 837,
663 (1978).

“So You Thought You Knew What a Tort Was.” Prof
Robert J. Fowks, 49 J.K.B.A. 31 (1830

o CASE ANNOTATIONS

1. Cited; act not retroactive; uninsured motorists ar-
bitration clause invalid under law as applied. Clayton
v. Alliance Mutual Casualty Co.. 213 K. 54, 85,313 pP.ad

15,

3. Arbitration Act not applicable to arbitration
agreements made before July 1, 1573, City of Beverly v
White, Hamele & Hunsley, 224 K. 386, 580 p.2d !

3. Cited; Federal Arbitration Act applies. inter
commerce: “claim in tort” arbitrable thereunder. RJL
Palmer Constr. Co. v. Wichita Band Jastrument Co., 7
K.A.2d 363, 365, 642 P.2d 147 {1952

4. Not applicable to arbitratici: clause 1n employ-
ment contract between school district and teuchers
bargaining unil. NEA-Topeka v. US.D. No 501 7

date

© K.A24 520, 530, 531, 532, 644 P.2d 1008 (19500,

5. Agreement to arbitrate as part of state construction
contract not void and unenforceable, arbifration av ard

upheld. Evans Electrical Constr. Co. v. Universits of
Kansas Med. Center, 230 K. 295, 303, 634 P.2d 1079
(1981).

5.402. Proceedings to compel or stay
arbitration. (a) On application of a party
showing an agreement described in K.3.A.
5-401, and the opposing party’s refusal to
arbitrate, the court shall order the parties to
proceed with arbitration, but if the opposing
party denies the existence of the agreement
to arbitrate, the court shall proceed summa-
rily to the determination of the issue so
raised and shall order arbitration if rourd
for the moving party, otherwise, the apini-
cation shall be c?enied‘

(b) On application. the court may stay 2
arbitration proceeding commenced or

i
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So You Theusht You

Knew

What a Tort Was?

ty Prof. Robert J. Fowks

We became confident in our intel-
lectual abilities when, after our first
few weeks in law school, we discov-
ered a tort was not some sort of
confection. Expanding upon this bit
of enlightenment, our legal knowledge
~wew until we could all recognize a

&1 when we saw one: because all’

torts involve money damages, unless
of course, they involve injuctions;
anu every tort is a civil wrong, but
it might be a statutory wrong, or
absolute liability., But they all in-
volve property damage or personal
harm or . .. well, we know one when
we see one. In any case, it's no piece
v eake.

Kansas adopted the Uniform Arbi-
tration Act July 1, 1973, and promptly
made it nonuniform.! The Kansas
version is similar to those passed by
approximately 20 other states and the
District of Columbia, with the major
exception of the wording of the first
section—the application—of the act.
Wooadded to two of the exceptions
coemtracts of insurance and labor
wrreements) a third—the proviso that
Darties may not contract for predis-
bute arbitration of a complaint in
tort. Only Arkansas has a similar

—

provision.®

This third exception may well cause
eXtensive litigation because the legis-
lntive neglected to define what they
"reant by a complaint in tort. A read-
ing of the legislative history provides

FAN. STAT. ANN., 1978 Supp., 5-401 (187N

2. UNIFORM ARBITRATICN ACT, 7 UNIFORM
Laws ANNOTATED, (1973),

SPRING, 1980

little help, The only solid refere
to the addition of the phrase is
H.J. 240, March 8, 1973, and is
limited to the notation the exception
was added.

We will make some ussumptions in
trying to define “tort” as used in the
arbitration statute. Since the pro-
hibition concerns sololv norrrominis

to arbitrate future disputes, it iz arvu-
)

able that only a commercial enter-
prise will be involved. Private citi-
zens are unlikely to contract except
in a commercial setting, and then
probably with a business rather than
with another person. It is also un-
likely that anvone would contract
specifically, in advance of the aet, o
arbitrate what a layperson would con-
sider a tort. That is, "A" would not
agree with “B” to arbitrate uny fu-
ture automobile accidents or assauirs
between them. Therefore wo :
to be left with avrcements o -
trate tort disputes arising our of

commercial contract.?

Giver our stage for conilict. how
will the court define a tort? By their
rules of constructien Kansas Courts
attempt to interpret a statute in sueh
a manner as to give meaning w1
stated or apparent lerisiative int
while remaining within the lime
meaning of the words used, and
render it constitutionully un

3. Fowks, R, C«ergale R
and the Uniformn Act.
al30, Goidberg, G.
PRAC. LAW. 61 (Mr. 13

4. Eascm v. Farm

4, 560 P 29 117, 12
366, 389, 559 P.2¢ 736.
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THE TERMS "EXCESS COVERAGE”, “SURFLUS LINES” AND “NON-ADMITTED

INSURANCE” ARE ALL TERMS DESCRIBING THE SAME THING -- THAT 1S -- THE
PLACEMENT OF COVERAGE WITH AN INSURER NOT LICENSED OR ADMITTED TO
TRANSACT BUSINESS IN THE STATE WAERE THE RISK 1S LOCATED, FOR
WHATEVER 1T IS WORTH, THE TERM’”EXCESS COVERAGE" QR "SURPLUS LIMES”
STEMS FROM THE FACT THAT AMERICA{S.DEMAND FOR INSURANCE PROTECTICN
HAS ALWAYS EXCEEDED THE CAPACITYEPROVIDED BY COMPAMIES POMICILED IN
THE UNITED STATES, CONSEQUENTLYé WHEN STATES BEGAN ENACTING LAWS
REQUIRING THE LICENSING OF INSURERS AS A PREREQUISITE T0 DOING
BUSINESS, THERE WERE RISKS THAT éOULD NOT OBTAIN AN ADEQUATE AMOUNT
OF COVERAGE FROM LTCENSED INSURERS, THIS THEN LED TO A MODIFICATION
OF STATE LAWS WHICH PERMITTED INSURANCE TO BE PLACED IN A MNON-
ADMITTED COMPANY BUT RETAINED SOME CONTROL\OVER THE TRANSACTION,
THIS CONTROL WAS RETAINED BY PERMITTING INSURANCE TO BE PLACED
WITH A NON-ADMITTED COMPANY ONLY WHEN IT IS DONE BY A RESTDENT
INSURANCE AGENT THAT HAS RECEIVED SPECIFIC APPROVAL TO DO SO 1N THE

FORM NF AN EXCESS COVERAGE LICENSE. OBVIOUSLY, IT IS DIFFICULT 7O

EXERCISFE ANY DIRECT REGULATORY CONTROL QVER AN INSURANCE COMPAMY



THAT 1S NOT SUBJECT TO THE LAWS OF THE CONCERNED STATE.  RECARUSE DF

THIS DIFFICULTY, STATES -- INCLUDING KANSAS -- PLACE LIMITATIONS 0N
THE EXCESS COVERAGE AGENT’S ABILITY TO PLACE INSURANCE WITH A NON-
ADMITTED COMPANY,

THE PROCEDURES FOR ORTAINING AN EXCESS COVERAGE AGENT’S LICENSE
AND THE REQUIREMENTS APPLICABLE %O THE PLACEMENT OF INSURANCE WITH A
NON-ADMITTED INSURER ARE CONTAINED IN SECTIONS u40-246a, B, ¢, n, ¥
AND F CF THE KANSAS INSURANCE STATUTES. VERY BRIEFLY, AM RGENT MIST
HAVE BEEN A LICENSED RESIDENT AGENT OF THIS OR SOME OTHER STATE FOPR
AT LEAST 3 CONSECUTIVE YEARS IMMEDIATELY PRECEDING HIS OR HER
APPLICATION FOR AN EXCESS COVERAGE LICENSE. ONCE LICENSED, THE
EXCESS COVERAGE AGENT MUST OBTAIN THE WRITTEN CONSENT OF THE
PROSPECTIVE INSURED PRIOR TO PLACING THE RISK WITH A NON-ADMITTED
COMPANY -- MUST PROVIDE THE PROS?ECTIVE INSURED TNFOPMATION
REGARDING THE FACT THAT THE INSURER’S FINANCIAL CONDITION, POLICY
FORMS AND RATES ARE NOT SUBJECT TO REGULATION BY THE INSURANCE
COMMISSTONER -- MUST ADVISE THE TMSURED THAT PROTECTION OF THE

INSURANCE GUARANTY FUND DOES NOT APPLY TO COVERAGE PROVIDER RY A M-

&~

S——



ADMITTED COMPANY -- AND ANY POLICY ISSUED IS TO BE STAMPED WITH A
NOTICE REITERATING THESE CAVEATS, FINALLY, INSURANCE IS TO BF
PLACED ONLY WITH A COMPANY THAT {S ON A LIST OF COMPANIES PREPARED
BY THE INSURANCE DEPARTMENT, COMPANIES ON THE LIST ARE THOSE WHO
HAVE FILED AN ANNUAL STATEMENT WiTH THE DEPARTMENT WHICH SHOWS THE
COMPANY MEETS CERTAIN FINANCIAL REQUIREMENTS -- $1,500,000 CAPITAL
AND SURPLUS IN MOST CASES -- OR HAS FILED THEIR ANNUAL STATEMENT
WITH THE MATIONAL ASSOCIATION OF%INSURANCE COMMISSTONERS AND APPEARS
ON THE NON-ADMITTED INSURER LIST (PUBLISHED BY THAT ORGANIZATION,
THESE STATUTES AND THESE REQQIREMENTS RESULTED FROM ACTION TAKEN
BY THE 1982 LEGISLATURE AND HAVE:THEREFORE BEEN SUBJECTED TO CLOSE
LEGISLATIVE SCRUTINY FAIRLY RECENTLY. AT THE SAME TIME, HOWEVER, VE
MUST RECOGNIZE THAT THIS SCRUTINY‘TOOK PLACE PRIOR TO THE INSHRANCE
MARKET CONMDITIONS WHICH LED TO CREATION OF THIS COMMITTEE. AS A
RESULT, THERE ARE SEVERAL FACTORS INVOLVING THE NON-ADMITTED MARKET
THAT ARE EITHER MORE NOTICEABLE THAN THEY WERE IN 1982 OR HAVE TAKEN

ON A LITTLE DIFFERENT MEANING, AS T DISCUSS THESE, T WILL MOT B0 SO




IN ANY ORDER OF SIGNIFICAMCE SO THE FACT THAT I START WITH OME AND

END WITH ANCTHER HAS NO MEANING AS FAR AS WE ARE COMCERNED,

FIRST, THERE IS A MORE VISIBLE TENDENCY FOR ADMITTED INSURERS TO
OWN OR BE AFFILIATED WITH ANOTHER INSURER WHICH DOES BUSIMESS ON A
MON-ADMITTED BASIS, SOME OF THESE ARE IDENTIFIED ON THE ATTACHED
MATERTAL BUT T DON'T WANT TO LEAVE THE IMPRESSION THAT THIS IS A
COMPLETE LIST -- THESt ARE JUST T 4ES MEMBERS OF THE STAFF WERE
IMMEDIATELY AWARE OF ., THIS PRESéNTS SOME VERY REAL AND VERY
DIFFICULT REGULATORY PROBLEMS THAT HAVE A DIRECT IMPACT OGN TNSURANCE
BUYERS, THE REGULATORY DIFFICULTY STEMS FROM THE SIMPLE FACT THAT
INSURANCE CONTRACTS AND MOST RATES UTILIZED BY ADMITTED INSURERS ARE
SUBJECT TO PRIOR APPROVAL BY THE COMMISSIONER WHILE THOSE USED BY
NON-ADMITTED INSURERS ARE NOT, CONSEQUENTLY, THE REGULATOR IS
SOMETIMES CAUGHT BETWEEN A ROCK AND A HARD PLACE BECAUSE DISAPPROVAL
OF A PARTTCULAR CONTRACT DOES NOT PREVENT ITS SALE IN KANSAS, AND,

NOT ONLY CAN THE DISAPPROVED PRODUCT BE SOLD BUT THE CONSUMER 1S

EXPOSED TO A HIGHER PRICE, A LACK OF GUARANTY FUND PROTECTION Th THE



EVENT OF INSOLVENCY AND SIGNIFICANT DIFFICULTIES IN THE EVENT OF A

DISPUTE BECAUSE OF THE INACCESSABILITY OF THE INSURAMCE COMPANY,
ANOTHER FACTOR THAT FREQUENTLY RAISES QUESTIONS IS THE PPOVISION
IN THE STATUTE WHICH STATES: 1"MERE RATE DIFFERENTIAL SHALL NOT BE
GROUNDS FOR PLACING A PARTICULAR RI%K IN A NON-ADMITTED CARRIER “HEM
AN ADMITTED CARRIER WOU[D ACCEPT SUCH RISK AT A DIFFERENT RATE.
THIS PROVISION IS LEGISLATIVE CONFIRMATION THAT EXCESS COVERAGE LAMS
WERE ORIGINALLY DESIGNED TO'ACCOAMODATE AMOUNTS OF COVERAGE --
LIMITS OF LIABILITY -- THAT couLﬁ NOT BE ACCOMMODATED BECAUSE OF THE
CAPACITY LIMITATIONS OF THE;ADMIATED MARKET. IT ALSO 1S DESIGNED T0
ENCOURAGE RETENTION OF THEiAdﬁ;AQMiTTED MARKET AS A “LAST RESORT”
MARKET OPTION AS OPPOSED T0 A*coMPET1T1vE MARKET THAT IS UNFETTERED
RY REGULATION. THE PURPOSE THE $UBJECT PROVISTON 1S INTENDED T0
SERVE 1S WELL-FOUNDED AND CERTAINLY IF THIS RESTRICTION WEPE T0 BF
REFOVED, THE REGULATORY REQUIREMENTS APPLICABLE T2 ADMITTEN IRSURESS
JOULD HAVE TO BE RECONSIDERED. OTHERWISE, THOSE WHO REFISE 10

SURJECT THEMSELVES TO REGULATORY OVERSIGHT OR CANNQOT AUALIFY £CR

ADMISSION WOULD HAVE AN UNFAIR COMPETITIVE ADVAMTAGE. NEVERTHELESS,
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[NSURANCE BUYERS ARE NOT EASILY PERSUADED THAT PROHIBITING THE NOX-
ADWITTED MARKET FROM BEING USED SOLELY BECAUSE OF PRICE
CONSIDERATIONS 1S IN THEIR BEST INTEREST. WHEM FACED WITH A
STGNIFICANT PREMIUM INCREASEAIHAY COULD BE AVOIDED BY USE OF THE MOR-
ADMITTED MARKET, THE VIRTUES .OF THIS PROMIBITION BECONE VERY UNCLEAR
10 THE PERSON PAYING THE PEEMIUM§T0 SAY THE LEAST.

THE FINAL FACTOR THAT HAS Btgw RESPONSIBLE FOR SOME
CONSTERNATION ON THE PART OF iNSéRANCE RUYERS ARE THE TAX PROVISIONS
THAT APPLY TO POLICIES PLACED IN(THE NON-ADMITTED MAPKET. FIRST,
THE TAX RATE ON PREMIUMS WRITTEN BY A NON-ADMITTED INSIRER ARE 47 OF
WE GROSS PREMIUMS WHEREAS THE PREMIUM TAX RATE ON BUSINESS WRTTTEH
BY A DOMESTIC COMPANY IS 1% AND BY AN ADMITTED FOREIGN OR ALIEM
COMPANY 27. N ADDITION, THE TAX 1S INCLUDED IN THE PREMIUM CHARGED
by ADMITTED COMPANIES BUT 1S A SEPARATE ADD-ON AMOUNT WITH RESPECT
10 POLICIES PLACED BY AN EXCESS COVERAGE AGENT. IN OTHER WORDS, A¥
[NSURAICE BUYER TRAT IS REQUIRED TO USE A NON-ADMITTED CONPANY
RECAUSE OF AN INABILITY TO PURCHASE DESIRED COVERAGE FRO AN

ADMITTED INSURER WI(L, IN ESSENCE, PAY 4% MORE FOR THE SAME COVERACE

eSS
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PLUS BEING EXPOSED TO THE UNCERTAINTIES 0F THE NON—ADMIITED MARKET.
AND, IF AN INSURED KNOWINGLY PURQHASES INSURANCE FROM A NON-ADMITTED
COMPANY WITHOUT GOING THROUGH ANlEXCESS COVERAGE AGENT, K.S.A, EO-
246A PROVIDES THAT THEY SHALL BE PERSONALLY LIABLE FOR DOUBLE THE
AMOUNT OF TAX DUE.

THIS IS AN ABBREVIATED DESCRtPTION OF THE NOM-ADMITTED TMCSHRANCE
MARKET AS WELL AS A DESCRIPTION dF SOME OF THE MORE STGNIFICAMT
FACTORS THAT HAVE BEEN OF PARTICULARLY NOTICEARLE TMPACT DURING THT

i
RECENT MARKET SITUATION, ATTACHED TO MY STATEMENT IS DATA REGARDING
THE AMOUNT OF PREMIUMS, TAXES AND OTHER INFORMATION THAT SHOWS 10w
MUCH BUSINESS 1S WRITTEN IN COMPANIES NOT ADMITTED TO KANSAS, AS
YOU CAN SEE, THIS IS A SIGNIFICANT MARKET AND ONE THAT WAS SHOWIMNG

MATERTAL GROWTH EVEN BEFORE THE AFFORDABILITY/ AVATLARILITY

SITUATION AROUSED CONCERN,

~d
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Number of Companies on Non-Admitted Insurers List <
We have had a total of 286 since we began maintaining the list.
delated 73 over the years
Total ac of 11-5-86 213
Number of Excess Lines Agents in Kansas as of Nov. 5, 1986
276.
Amount of premium by line
Sec attached for the years 1983 and 1984.
(1985 is not available)
Amount of tax --
Premium tax collected for year 1985 {to 11-5-86) $1,694,880.10
b " ® . 1984 50 831,422.20
o " - - * 1983 S 673,183.04
Admitted companies with Excess Lines Companies:
Admitted Excess loins .
Hartford Companics First State Ins. Co.
Hartford Ins. Co. of The §.H.
Nutmeg
Sentry United Capitol
National Indemnity Scottsdalo
Empire Fire & Marine National Fire & Marinc
Interstate Indemnity Intorstate Fire & Casualty
Ins. Co. of Evanstdn Evanston Ins. Co.
International Insurnace Co. International Surplus L:ines
Midland Insurance Co. Midland Property & Casualty
safeco Insurance Co. of America "safoco Surplus Lines Ins. Co.
Home Insuranca & Home Indemnity Home ins. Co. of Illnois
AIG Loxington Ins. Co.
Northland Ins. Co. Northfield Ins. Co.
Reliance Ins. Co. Roliance Ins. Co. ot ll.inous
(Royal Ins. Co. Royal Surplus
(Farmers & Marchants Ins. Co.
(Tri-State Ins. Co.
(Midwestorn Ins. Co.
Monarch Ins. Co. of Ohio General Star Indemnite Co.
Rockwood Ins. Co. Rockwood Ins. Co. of Iliino:s
- - /",. PP
) L T
Aiis [
:‘—




a
:

T T e e e e

KANSAS INSURANCE DEFARTMENT ¢
EXCESS LINES PREMIUM Tax REFORT
R //AD EY_COUERAGE TYEE . <
[ATE 12/y/83 FOR CALENDAR YEAR 1983 FAGE b
— NET NET ]
% OF $ OF FREMIUM FREMIUM FENALTIES

COVERAGE TYFE AGENTS FOILICIES CHARGED TAY FAID FALLR e
000CO 1 1 + 00 +00 00

Ol‘Ol'F LUWELLING FIRE 13 230 133,527.03 $5,048.91 20,00 (3]

020CF COMMERCIA. FIRE o9 270 2,503,514.83 1G63,367.84 4,762,228 o
0280 1 1 1,229.00 50,00 + 00

030eC EXTENDED COVERAGE 1 2 4,840,00 195.60 + Q0 (]

040GA OTHER ALLIED LINES i3 30 $54,442.97 2,093,686 + 00 e
OSOHO HOMEOWNERS 2 33 ?+379.00 375.16 «00

O6OMF COMMERCIAL MULTI-FERIL 21 83 2,400,674.60 26,090.13 « 00 ©

O70XF EXCESS FROFERTY COVERAGE L] a 22,488.00 900,52 «00 e
oP00M OCEAN MARINE 1 1 335,00 13.40 «00

100IL IMNLAND MARINE 278 844,445,469 34,527.61 976.22 e

100IM ' 1 1 4,700.00 188,00 +00 o
110HW HOW INSURANCE COMFANY 1 1 287, 190,00 11,487.40 00

TAOPF]  FRIVATE PASSENGER ACTO-ALLY 2377 1277y 852739y pRIAR0IS2 T728T527 ©

- . T T

USVCA  CURMERCTAL™AUTO=ALL ] EED @ehy Lttt (953507 ey o

160AC AIRCRAFT 19 7S 2,747,767.88 111,482.93 383.84
170CL CARGO LIARILITY 10 44 21,001.00 845,22 «00 '

tecur UOFKERS COMPENSATION 1 1 16,604,060 &667.33 + D0
FImL LTy 3 16 34%,007.50 13,720.00 OO0

SURTTY 2 2 4,746.00 197.04 .00 e

ARTEMIN BURGLARY . THES T & ROGRERY A 5 1,071,000 G [gels] o
AN OLann 2 3 273,00 10,62 G

ey Peaia 1S CInffe oy 34 77 1,774,407 ,0,0 L, U0 a2 L OO0 e

@

@
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ACCIDENT & HEALTH

4]

8]
U

KANSAG INSURANCE LDEFARTMENT
GO LINES PREMIUM TAX RZFORT
BY COVERAGE
FOR CALENDAR

TYFE
YEAR 1983

NET
FREMIUNM
CHARGED

48,023,250
142,658.50
792,449,223

1,966,026.31
$500.00
PGTy121.97
501,102.79

$52,425.08

17,006,939.28

HET
FREMIUM
TAaX FAID

31,893.14
6?,521.36

21.00
38,091.65
20,044.,12

1,897.72

675,183.04

FENALTIES
FHID

10,057.40
36.00

«Q0
1,095.60
100
1,115.60

.00

20,134.54

@0‘009@
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DATE 12/3 4"’

COVERAGE TYFE

00600
gionF
020CE
OROCF
OROEC
030EC
0400/
OSOHD
O&DMF
O70XF
100IL
1001M
130EM
LAOFF
15004
LLOAC
170CL
LEous

JARRsTan

NUWELLING FIRE

COMMERCILAL TIRE

EXTENDED COVERAGE
OTHER ALLIED LINES

HOMEUWNERS

COMMERCIAL MULTI-PERIC. &

EXCESS FROFERTY COVERAGE -

INLAND MARINE
INLAND MARINE
EOILER & MACHINERY
FRIVATE FASSENGER AUTG-ALL
COMMERCIAL AUTO-ALL
ATRCRAFT

CARGO LIABILITY

UORKERS COMFENSAT TGN
FINELITY

GO Y

DORGU MY, THEFT & BOTHOTRY
DR UL L IAIIRATY

ML ML RACT IO

KANSAS INSURANCE DEFARTHENT

FOR CALENDAR YEAR 1934

NET
s or + oF FREMIUN
AGENTS  FOLICIRS CHARGEL:
1 1 400
19 499 739,687.5
34 174 434,849,52
; i 1 441.00-
1 1 1,834.00
4 19,819.00
5 | 28,733.13
3 . '17;19 v00
gy 1,743,651.65
1 "‘1234,1b$}o§ g
. e
24 ' 2,347,754, 19
4 6 399,911.00
22 217 199,250.52
e 356 704,788, 44
14 a5 5,958,199
10 32 17,54%,00
2 3 21,017.00
3. 1 1,800.,00
4 V4 L ADA L BUA L O L
N & CLBEZLO00
1% ¥ B1EL,GAEYLOG
3 145 3740000

NET
FREMIUM
TAX FAID

[iele]
13,586.25
16,3368.58

1764~

T3.36
V?3.756
766447

492,56

&% 3 TAT .90

1,367,40
'1,9;2.14
93,912.84
15,996,852
?,97E. 9T

23,183.18

BAG &8

72,90

FaGiE
FENALTIES

FALD

«Q0

92.9&

2,209.02

+00

« QO

« 00

00

2,289.34

00
34300

95.92

00

+0C

6006

S,702.23

» 00

SO0

30,0 GG

SR S e S T
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oL KANSAS INSURANCE DEFARTMENT

EACESS LINES FREMIUM TAY REFORT
@ IY COUGRAGE TYFE
DATE 12/31/04 FOR CALENDAR YEAR 1984 PAGE T
'@ NET NET
~ A + ar : orF FREMIUM FREM LUM FENALTIES
: COVERAGE TYFE AGENTS  POLICIES CHARGED TAX PAID FALD
@
' 6 LR 2 7 4,750.00 189,00 .00
]
4 251FL 1 3 16,980,00 479,20 .00
| .
' o 261FR  PROFESSIONAL LIARILITY 39 218 1,1.68,255,86 46,730.13 263,40
2706L  GEN.LIAE.~OTHER THAN EXCESS 98 1,054 4,26%,645.21 91,8a5.02 1,312, 46
@ 2B0E0  ERRORS & OMISSIONS —-1aO- &2 366 822,620.34 32,905.85 3,127,41
. 280E0 1 1 70.00 2,80 <00
-
j 290Xl EXCESS LISBILITY 70 333 1,439,780.98 57,615.0% 2,079.11
‘e 20044 ACCIDENT & HEALTH 11 65 911,054.98 " 36,441.29 300,00
! - . : .
| ® 31007  OTHER 27 71 86,136,001 . . 3,447.44 " <00
TOTAL 93 4,146 227¥02,845v46 831,422,267 18,696.51
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C NN UL R
NP

-
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band
1]

-
P~

15.1
13.2
15.3
15.4
15.9
135.46
15.7
14.

17.1
17.2

C17.3

~

~

17.4
18,
17.1A
1?2.1B
19.1C
19.2A
19.2B
19.2C
20,

jad ]

21,
21,2
o

22,

[V )

3

)

-
v

12
-

a7,
24,

e,

30,

FIRE

CREUIT F1RE

EXTERDED COVERAGE

OTHER ALLIED LINES

HOMEOWNERS MULTIFLE FERIL
COMMERCTIAIL. MULTIFLE FERIL
EARTHQUAKE

GROWING CROVS —--CROFP-HAIL
ADDITIONAL FERILS ON GROWING CROFPS
OCEAN MARINE

INLAND MARINE

FARMOWNERS

MEDICAL MALFRACTICE

LIVESTOCK MORTALITY

CARGO LIABILITY

GROUF ACCIDENT AMD HEALTH

CREDIT A & H -GROUF & INDIVIDUAL-
COLLECTIVELY RENEWABLE A & H
NON~CANCELLABLE A & H

GUARANTEED RENEWABLE A & H

NON-RENEWAKLE FOR STATED REASONS ONLY -

OTHER ACCIDENT ONLY

ALL OTHER A & H

WORKMENS COMFENSATION

LIABILITY OTHER THAN AUTO —-B.I.-
LIABILITY OTHER THAN AUTO ~P.D,-
FRODUCTS LIABILITY =Bs1.-
FRODUCTS LIABILITY ~F. 0.~
HISCELLANEOUS

FoFe AUTO LIABILITY ~-R.E.L.-
F.Fe AUTO LIABILITY —F.X.FP-

FoFe AUTO LIABILITY ~F.D.—

CoH. AUTO LIABILITY ~RJBJT~-
COM, AUTO LIABILITY ~P.I.F.—
COM. AUTO LIABILITY -P.D,—
FLQOD

F.F. AUTO. FHY. DAM.

COM. AUTO. FHY., DAH,

AIRCRAFT LIAR,
ATRCRAFTY PHYS,
FIDELITY
SURETY

GLAGSH

BURGLARY AND THEFT

BOLLER AHL MACHTHERY
CREDLT -OTHER THAN A & H-
TITLE

HORTEAGE GUAIRANTY

DAMAGE

YOT A

LDIRECT
CPREMIUMS
WRITTEN

41,614,912
74,120
25,309,549
8,494,879
147,327,035
126,911,473
229,079
29,509,831
13,450,126
1,104,802
50,891,163
35,691,737
24,942,818
25,156
129,518
24,277,880
319,886
324,886
70,953
5,053,367
11,193,410
1,006,878
74525,597

172,985,620

81,341,948

19,745,209 .

16,947,609
10,939,935
832,883
118,145,574
29,752,514
82,022,756
G4,46862,671
8,415,906
20,451,375
4,729
223,407,293
7,680,737
8,814,837
8,855,959
46,819,519
25,601,878
370,789
788,630
4,402,114
1,010,370
7,527,760
12,86707,74S

1,552,427,3198

OIRECT
PREMIUMS
EARNED

35,977,850
51699
24,425,655
8,097,414
163,515,143
111,814,431
214,907
29,152,732
13,650,126
945,258
44,348,497
34,844,748
21,631,614
28,4946
149,598
24,369,774
311,489
348, 494
71,919

5,087,381
11,481,037

981,927

S 2,765,562 7
170,955,138

70,284,052
" 16,115,549

SV 6AET V297
5,055,526
374,480
114,585,096
28,558,531
79,792,772
49,500,142
7,471,877
17,609,317
2,748
214,435,843
53,545,247
8,247,956
8,583,174
6,146,165
15,872,538
359,392
?57,600
2,942,619
874,681
4,244,542
11,674,721

1,442, 645,289

LIRECT
LOSSES
FAL

12,394,461
2,507
12,427,818
7,847,596
107,051,785
S2,678,713
572,533
14,457,004
12,907,127
726,169
19,287,572
23,385,978
7,351,273
27,380
189,773
19,628,171
86,100
137,669
19,576
2,838,045
5,837,651
344,016
4,729,415

120,755,675

19,559,350
6,420,134
© 4,717,643
‘2,477,057
- 334,015
69,145,986
21,524,312
58,009,568
22,931,299
5,496,070
15,257,602
[
149,216,591
31,843,942
16,267,354
5,008,934
5,204,991
14,085,179
Q4,554
221,921
763,240
795,043
&8, 783
9,515,069

0%, 357,506

ODIRECTY
LO5SES
INCURKRELD

11,941,573
2,311
12,900,770
7,580,945
109,817,716
65,125,070
S21,797
14,422,121
13,577,213
225,342
20,108,622
23,507,103
12,153,345
12,112
186,439
21,311,325
158,404
212,905
24,421
2,854,634
7,074,095
391,732
5,129,049
147,438,364
59,779,857
11,324,270
11,230,614
6,714,087
349,158
83,375,269
24,372,447
60,871,725
32,485,223
8,676,356
146,736,547
117
152,850,454
31,876.764
15,939,222
4,760,700
4,102,503
15,576,320
49,172
269,208
847,435
765,598
F77,4639
12,445,791

1,033,104,501

A 8 2 o et b L4k LS s B W &

FREM WRIT
Ta
1,088 FALIR

LTG0

i A R H R R R

FREM EARN
TO
LOSS INCR

33.3

3.9
52.8
3.6
67.2
8.2
242.8
49.5
99.5
23.3
43. 4
&7.5
S5.7
42.5
124,46
87.4
S0.9
6141
34.2
S6.1
61.6
32.9
66‘0
86.2
a5.1
70.3
144.5
132.8
Q2.7
72.8
85.3
6.3
&6S.6
11641
P4.6

4.2
70.4
59.5
193,323

.5
5549

66077
8.1
19.2
8.1
2.2
87.%
15.7

106.6

/1. A

32l
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1.1 FIRE

1.2 CREDIT FIRE

2, EXTENDED COVERAGE

3, OTHER ALLIED LINES

4.,  HOMEOWNERS MULTIPLE FERIL

5. COMMERCIAL MULTIFLE FERIL

&, EARTHQUAKE

7.1 OROWING CROPS -—CROP-HAIL

7.2 ADDITIONAL FERILS ON GROWING CROFS
B, OCEAN MARINE

9. INLAND MARINE

10." FARMOWNERS

11,  MEDICAL MALFRACTICE

12,  LIVESTOCK MORTALITY

13, CARGO LIABILITY

14, GROUF ACCIDENT AND HEALTH

15,1 CREDIT A & H -GROUP & INDIVIDUAL-
1%.,2 COLLECTIVELY RENEWABLE # & H
1%.3 MNON-CANCELLABLE A & H

15.4 GUARANTEED RENEWABLE A & H

15,5 NON-RENEWABLE FOR STATED REASONS ONLY
15.6 OTHER ACCIDENT ONLY

15.7 ALL OTHER A & H

16  WORKHENS COMFENSATION

17.1 LYARILITY OTHER THAN AUTO ~B.L.-
17.2 LIARILITY OTHER THAM AUTO —P.D.—
17.3 FPRODUCTS LIABILITY -B.I.-
FRODUCTS LIABILITY ~P,D.—

18, MISCELLANEOUS

19.1A PP AUTO LIABILITY —ReBoLe=
19.1B P.P, AUTD LIABILITY —P,I.P~
19.1C F.FP. AUTO LIABILITY —F.D.-

19.2A COM. AUTO LIABILITY -R.H.I,—
19,28 COM. AUTO LIABILITY —P,I,.FP.-
19.2C COM. AUTO LIABILITY -F.0,-

21.1 F.P. AUTO. PHY?, DAM.

21.2 COM. AUTO, FHY. DAN,

22,1 AIRCRAFT LIAB.

22.2 AIRCRAFT PHYS. DAMAGE

23,1 FIDELITY

23,2 SBURETY

2%,  GLASS

b, BURCL.ARY AND THEFT

27, BOILER AND MACHINLCRY

20, CREDIT ~OTHER THAN A & H-
29 TITLE

30. MORTGAGE GUARANTY

TOTAL

DIRECT
FREMIUNMS
WRITTEN

33,432,468
38,052
20,420,842
4,034,883
141,410,706
92,493,508
215,163
29,825,014
8,595,943
1,141,753
41,422,166
34,104,645
17,339,930
100,724
37,421
20,266,724
614,221
234,578
61,294
4,732,804
10,584,045
1,230,826
8,091,603
141,097,428
44,655,011
16,312,976
7,674,008
4,426,451
673,636
102,176,305
26,830,222
84,702,842
39,632,687
24+313,980
15,604,420
200,629,861
46,193,108
6,167,817
6,834,400
5,786,338
22,249,607
500, 448
914,929
3,186,798
345,151
7,911,788
10,858,483

1,293,06925,387%7

(

NIRECT
PREMIUNME
EARNED

31,495,979
14,535
21,174,272
&,326,107
158,875,935
08,334,162
245,117
29,842,928
8,995,943
1,153,386
39,350,492
33,770,588
14,809,245
A13,6819
35,117
19,285,110
611,787
263,358
61,804
4,498,857
9,972,546
934,259

T TeTR28,674
140,223,325
A2,117,245
17,316,139
7:575,457
A,4644,8546
473,557
101,708,945
26,906,735
83,449,729
39,260,040
2,225,525
14,850,738
197,434,214
44,275,876
4,584,051
4,837,691
§,723%,239
14,174,651
S51,2031
1,047,409
2,796,957
003,449
7,393,761
9,809,873

1,254,120,799

DIRECY
LOSGES
FAXD

13,117,584
4,382
10,841,502
3,038,579y
$8,783,131
S1,719,716
65,2083
15,784,169
19,502,308
849,182
20,747,084
26,931,133
8,083,527
A96,854

&y 747
14,972,421
49,289
157,121
21,279
2,840,72%
G177,638
156,098
4,891,950

© 106,701,375

26,205,370
8,348,499
4,221,789
2,015,878
249,545
55,722,238
16,142,438
61,751,128
25,210,264
918,948
13,901,722
129,813,2a2
30,642,746
12,7463, 44%
a,712,062
1,407,646
8,744,423
109,42¢v
334,43
744,32
452,913
207,08
8,077,2Mm

426,205, 40

GIRECT
LOSSES
INCURRED

12,531,194
2,824
9,246,214
3,193,420
97,999,738
54,963,556
101,519
16,230,175
19,793,652
1,999,691
22,941,575
27,598,535
14,649,924
£40,383~
11,450
16,252,659
152,466
117,142
22,177

. 3,045,438

5,271,070

T147,384

04,903,638
195,520,390

39,267,021

11,441,157

+ 7,089,371
2,408,570
241,708

L 71,094,859

18,974,090
63,649,143
32,189,404
a30,247
15,328,570
131,319,584
31,877,942
11,310,377
5,423,241
4,358,552
12,073,179
101,887
329,279
812,757
1,010,520
17,170
10,179,363

907,030,485

PREM WRIT
T0
L0SS PAID

39.2
11.3
S2.1
50.3
61.2
S5.9
30.3
92.9
227.0
4.4
S50.1
79.0
4446
274.9
18,0
83.7
&9
&6.4
34.7
6040
48.9
12.7
60,5
5.6
s58.7
AS.6
S5.0
45.5
37.0
84.8
676
2.9
&63.6
397
82.1
S4.7
66.3
206.9
127.9
29.2
9.3
21.9
36.6
23.4
3.6
2.4
TA.4

639

FREM EARN
10
085 IHNCR

39.8
19.4
43,7
50.5
b1.7
62,2
41.4
S54.3
230.3
173.4
S8.3
81.7
98.9
130. 64—
32.6
84,3
24,9
44.5
35,9
64.68
S2.9
15.8
&35
89.5
93.2
6641
73,6
3.9
S1.0
69,9
70.5
7643
82.0
37.3
103.2
6645
72.0
2467
793
76,2
85,2
19.5
31.4
29,1
114.4
@7
103.8
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j PREMIUNE
WRITTEN
1.1 FIRE 28,947,054
1.2 CREDIT FIRE _ 26,397
2,  EXTENDED COVERAGE 22,369,597
3.  OTHER ALLIED LINES 4,809,241
4 HOMEDWNERS MULTIPLE PERIL 124,870,311
S. COMMERCIAL MULTIFLE FERIL 01,590,014
& EARTHOUNKE 202,930
7.1 OROWING CROFB ~—CROP—HAIL - 27,515,517
742 ADDITIONAL FPERILE ON GROWING CROPS ‘gr 5,037,754
8.  OCEAN HARINE g- 7aM 962,149
e THEAND HARTHNE 38,213,148
10,  FARMOUNERS 32,540,017
11, HEDICAL MALPRACTICE 1,579 445 -HvAi0.354
12, LIVESTOCK HORTALLITY TVT,165
13,  CARGO LYABILITY 181,993
14,  OGROUP ACCIDENT AND HEALTH 21,104,991
13.4 CREDIT A & H -~OROUS & INDIVIDUAL- 22,627
15,2 COULECTIVELY RENEWABLE A & H F461,24%
15,3 MHON-CANCELLABLE A & H. - 67,324
15.4 GUARANTEED RENEUABLE & A H 4,455,577
15.3 NON-RENEUAIKE FOR S8TATED REASONG ONLY Pe193,117
15,4 OTHEK ACCIDENT ONLY - 63,762
1%.7 ALL OTHER A & H 6,164,222
14, WORKHENE COMPENSATION 147,137,941
17.1 LIABILITY OTHER THAN AUTO ~B.I,~ : 35,490,507
17.2 LIABILITY OTHEK THAN AUTO ~P.D,~ 131,640,098
17.3 PRODUCTE LIABILITY <BoTl,~ . 6,203,778
17.4 PROMUCTS LIABILITY «P l,— 4,072,140
18,  MISCELLANEOUS ' . 610,131
19.1A PJPe AUTO LYABILITY “R.B, X4~ 101,007,533
19.1D PP AUTO LIABILITY ~P,I.P~ 25,974,808
19.1C PuPe AUTD LIARILITY ~PoD,~ T?,514,811
19.2A COH. AUTO LIABILITY ~R.B,%.- . 3,204,500
19.28 COM., AUTO LIABLLITY ~F o X.Pe~ 2,932,252
19.,2C COM. AUTO LIABILITY ~§'.DT,= 13,405,597
2141 PJP. AUTO. PHY, DM, 166,497,175
21.2 COM, AUYO. FHY, DAM. 37,951,044
22,1  AIRCRAFT LIAD, A4,649,%40
22.2 AIRCRAFT PHYB. DAMAGE 74626,191
23,1 FIDELITY 5,514,000
23.2 BURETY 13,837,947
25,  GOLASS A9, 403
24, DURGLARY AND THEFY 1,154,107
2%, BOILER AND HACHINERY 3,342,184
28.  CREDIT ~OTHER THAN A & H- 703,404
29, TITLE . 7,045,001
30, HORTOAGE OUARANTY R 7,007,853
TuaL 1,194,311,0286
324, 08
X.z¢’8¢
RS

DIRECY
PREMIUMS
EARKED

32,007,170
25,255
23,429,074
4,822,059
152,159,734
TP946,326
144,998
27,549,204
4,950,039
992,578
346,419,375
32,077,958
10,008%,838
964,120
175,474
20,595,159
744,364
330,394
67,704
4,307,902
G,470,740
414,518
5:+440,074
148,449,330
35,479,403
11,437,445
4,992,408
4,243,215
252,360
99,799,849
24,560,127
77,525,302
32,350,439
© 2,844,232
13,203,939
184,757,500
39,227,914
4,725,945
7,049,072
5,351,499
13,390,173
463,030
1,124,327
3,910,124
093,149
4,403,397
6,704,270

1,102,035,144

DIRECY
LOBSBESR
PAID

14,703,624
2,079
6,749,370
1,714,413
1,194,594
40,559,210
o
10,455,587
6,524,733
392,179
14,320,755
17,427,524
9,105, 454
916,923
116,998
17,207,797
454,134
361,476
20,363
2,454,494
5,193,940
115,521
3,890,352
94,269,948
19,543,509
4,905,172
4,267,075
1,145,623
141,408
54,459,024
15,830,332
0,834,203
20,495,030
1,33%,102
11,422,159
114,741,487
253,201,741
5,439,993
4,114,378
2,310,421
2,557,169
139,979
305,475
1,237,231
355,158
302,341
5,344,441

601,145,843

DIRECT
LOS6ES
INCIURRED

13,835,200
2,000
6,740,937
1,412,194
835,624,450
AL ,932,134
. 4,810
10,473,143
6,561 ,4%0
243,840
15,843,447
17,814,721
1£,170,100
1,847,809
98,733
19,204,491
778,281
372,406
20,480
2,806,311
8,793,174
145,915
4,267,957
115,282,150
22,218,133
&9445,849
8,491,011
3,220,707
219,001
41,312,259
17,743,870
83,000,538
27,517,949
1,132,333
12,179,923
115,359,654
24,067,447
10,415,471
?,262,133
3,937,761
3,779,186
131,347
279,940
1,245,433
299,317
350,949
S.,87v,577

TAY, 246,447

PREH WRIT

70

4

A= A0SO

LO8S PAID

!

Pt

T0

LOSE INCK

43,2
a.2
8.0
29.3
56.3
82,3
3.2
38.0
132,85
34.7
A3.5
5.3
102,46
315.3
4.2
?3.3
104.46
112,48
30.%
44.0
66.8
23,7
V5.4
T7.5
62.4

. 4.4

80.9
3.9
8s.7
&104
&64.9
68.4
8%.1
39.8
92.2
62.5
63,4
224,46
118.0
73.4
28.2
27.2
24.9
31.9
33.5
3.3
B84.2

LS4



TESTIMONY BY LARRY W. MAGILL, JR.
EXECUTIVE VICE PRESIDENT
INDEPENDENT INSURANCE AGENTS OF KANSAS
BEFORE THE SPECIAL COMMITTEE ON TORT REFORM
AND LIABILITY INSURANCE
NOVEMBER 12, 1986

We appreciate the opportunity to comment today on the various
insurance industry-regulatory changes that are leing contemplated by
this committee. I would like,ﬁo,point out that this is the first
time we have been given an opportunity to comment on these specific
insurance industry regulatory changés.

The Independent Insuranze ”A'?;ents of Kansas has 620 member
agencies across the state _thatffemploy approximately 2500 people,
maybe two-thirds of whom are licénsed agents. They are all inde-
pendent, small businesses »fhat ;tééresent a numpber of different
insurance companies on behalf df ﬁhéir clients. One of the strengths
of our system is the fact that our members are "more than cne company
agents" and in most situations consider themselves the insurance
buyers or risk managers for their clients.

To save the committee's time today since there are guite a
number of insurance proposals we would like to address, we will not
comment on the general tort reform proposals. However, we are a
member of the Kansas Coalition for Tort Reform and suppert their
efforts to bring about constructive changes to our tort liabilicy
system.

Therefore, I will 1limit my remarks to the eight 1insuranca
industry proposals and offer two suggestions on possible amendments

to Proposal #45 amending the Kansas Tort Claims Act.
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THE CYCLE VS. TORT REFORM

Without belaboring the point, the opponents of tort reform would
like to blame the insurance industry cycle alone for the insuraice
availability and affordability problems we are experiencing today.
The industry cycles are a well known fact and have undoubtedly had a
small part tp play in our current availability and affordability -
problems. But that does not explain ISO's statistics which clearly
show an increase in both the frequency and severity of liabiltiy
losses since 1980. It is thisfin¢fease in frequency and severity of
claims that tort reform séek;yto,méderate. To the extent that tort
reform can reduce the frequéncj:éndkseVerity of losses in the "long
tail" liability lines and bring back predictability and stability to
the system, it will have a positiVe impact on rates.

As everyone knows now, -investment income from high interest
rates created capacity through insurance company profits tc write new
business and allowed companies to  reduce rates to compete for
additional market share. By{reducing rates, companies created even
more capacity because of the three to one premium to surplus rule of
thumb used by insurance industry regulators to measure a company's

solvency. As rates go down, more firms can be insured with the same

©

amount of capacity thus driving rates down even further as a free,
competitive market fights for market share.

The insurance industry is not a frahchise or utility and does
not enjoy a meonopoly in the marketplace. Insurance companies are not

guaranteed a profit and, in fact, have just experienced two of the

worst losing years in their history.
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Furthermore, it appea:s~£o‘u5'that the form of rating law iu

place in a given state has 'hed little impact on the insurance
availabiltiy and affordability problems created by the competit iv
marketplace. States like Texas and Kansas which have very strict
prior approval rating laws have experienced much the same problems as
states like Illinois whiCh‘has no rating law at all.

One final general comment.,v We as agents would like nothing
better than to find a way to- control the insurance industry's cycles.
During the soft market, agents performed the same services and the
same work, but received less 1ncome while inflation drove our costs
of business up. During the hard market, agents are unable to place
coverages or lose business. to the national brokers, self insurance
plans or mass marketing programs'agd spend a great deal of additional
staff time simply trying tefhahdle'their renewals. Unfortunately,
there are no quick fixes for;the industry's cycles unless you wish to
eliminate competition. A return .to cartel pricing would be contrary
to the trend towards dereguiatioh'and contrary to our belief in the
free enterprise system. |

With those general comments, we will address four of the
proposals which seem to try to moderate the effects of the industry's

cycles.

PROPOSAL $#58 — INVESTMENT INCOME/LIMITATIONS ON RATING PLANS.
Since our Governmental Affairs Committee and board have not nhad
an opportunity to meet and review all of the bill drafts Heling

considered, we do not as yet have an official position on Propesal

- 3 -~
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#58 reguiring the inclusion of investment income in the rate making
process and placing limitations on rating plans used on comnercial
insurance. However, I would like to offer a few comments.

It is interesting that opponents of tort reform have been highly
critical of the insurance industry for allowing the investient income
from the high interest rates of the late 70's and early 80's to
"unduly" affect their pricing decisions. This is especially ironic,
since if they had not, they would have realized unconscionable
profits from the interest rates. At the same time those critics have
demanded that rating laws be changed to require the inclusion of
investment income. Somehow this seéms inconsistent.

Investment income has~1ong”beenrimplicitly included in the rate
making process and is the reason tha£ the "long tail" liability lines
frequently are 2llowed to carry higher loss ratios by the companies
since claims reserves stay on the books loncer.

However, mandating the inclusion of investment income will only
serve to de-stabalize rates eveﬁ further as all companies will be
forced to use it to an even greater extent in their rate making
process.

We question whether it's worth the added expense of companies
allocating different investments between different lines of insurance
and whether the companies will be able to accurately forecast
investment income into the future. For example, during the last nard
market of the mid-seventies, it was substantially worse Dbe:ause of a
tremendous drop in stock market prices. During the soft market, many

industry observers were concerned that a number of companies ware
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cechnically insolvent if they had to sell their bond portfolio at the

depressed prices caused by high interest rates. Ironically, thoss
bonds are now worth substantially more than their face values because
of the drop in interest rates. This is an excellent example of how,
over the long run, investments can create both negative and positive
impacts on company's financial condition.

It seems to us thére are no compelling arguments to change
current law, especially since investment income is implicitly
considered in the rate making process. We have to ask what 1is broke
and why we sould set Kansas apart from the rest of the country.

The new limitations on rating plans contained in Proposal 3#538
will have the effect of limiting competition in Kansas as companies
find it difficult to change filed rating plans and will have a
tendency to file conservative plans. It imposes an additional
regulatory burden on the insurance companies which will ultimately be
felt as an additional cost to the consumer for the insurance product.

Finally, many times it is a judgement call by an underwriter to
determine how much and which credits might apply to a given risx. It
will be extremely difficult for underwriters to document these
decisions on such subjective areas as management ability. Again, 1t

imposes new burdens on the companies.

PROPOSAL $#34 - JOINT UNDERWRITING ASSOCIATION FOR MUNICIPAL LIABILITY
COVERAGES

The IIAK is oppcsed to establising additional assigned risXx or
joint underwriting associations without a clearly demenstrated,
overwhelming need. The Kansas MAP (Market Assistance Tlanj aNperi -
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ence has not indicated to date a large number of municipalities that

have been unable to obtain coverage. Many have complained about the
cost of coverage, but we do not believe the proposed JUA would
significantly improve that picture.

We seriously question which 1lines of 1liability insurance or
types -of coverage the plan contemplates offering. Will insurance
companies in Kansas be forced to offer types of liability coverage
they have never been willing to provide voluntarily? For example,
some cities need peollution liability coverage for dumps, pesticide
spraying operations and utility plants. This coverage is generally
not available anywhere in the marketplace because of the seavere
liabilities imposed by federal superfund the legislation. Very few
standard markets are currently offering public official directors and
officers liability coverage. To our knowledge, only two additiornal
markets are offering the coverage, the Hartford through PENCo and

Employers Mutual Casualty. Much of the public cfficial D & O 1is

[oN

presently written in nonadmitted markets which would not be affecte
by tha JUA. Firally, an extreme example would be one city that was

recently looking for participant liability coverage for a demolition

S

4]

derby. This is coverage that has not even been available from exce
and surplus or nonadmitted markets and certainly has not been written
by companies admitted to do business in Kansas. Why should insuran:e
companies be forced to underwrite pollution liability, public
official‘s D & O or the almest limitless other types of liability
coverage that the imagination could dream up?

We are also concerned with how such a JUA would decide what
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policy form to use, what to exclude, how much to charge and wha.

limits should be offered.

It is wvirtually impossible to define what is an uninsurable
risk. The only feasible way 1s to allow the market to decide. What
is uninsurable today might well have been insurable three years ago
when there was an excess. of capa01ty 1n the insurance industry and
COmpetltlon for business drove companles to expand into new lines of
coverage.

Frequently a risk in unlnsurable bocause of bad loss experience.
We do not believe the publlc good would be served by keeping these
risks insured and forcing allﬁbusihessés in Kansas to subsidize them.
We question whether therekwoﬁid be an incentive to implement loss
prevention and loss controliﬁééhniques if a municipalaty knew they
could obtain coverage for diéérimihation suits regardless of their
loss experience. A

We forsee insurance cé&péhiés ~using a municipal JUA as a
"dumping ground" for large- numbers of marginal insureds that are
being voluntarily insured now;j As the plan grows, the assessments on
the companies participatiné would grow and their ability to control
their financial destiny in Kahsas‘would diminish. As this happens.

you would find companies leaving the state, particularly where they

5]

have a small volume in Kansas, rathef than paying large assessments
to a municipal JUA.

We question whether a Municipal Liability JUA would meet a
constitutional test since you would have to force companies to write
coverage thact they have never written voluntarily. It seems to us to
be an unconstitutional taking of property, especially since we are
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not talking about mandatory insurance coverages. Most mandatory
coverages in the state are alteady being provided by the existing
assigned risk plans. o |

Finally, a municipal jqin;;#nderwriting association is going to
further increase the public's e2§éétation that there will always be a

-"deep pocket" to pay for any sult.f]Sincefthe insurance mechanism is

simply a means of spreadlng cost, we think society would rather put
reasonable limits on our tortgliability system than cecntinue paying

higher and higher insurance bills. =~

PROPOSAL #29 ~ LATE RENEWALS =~

Qur association contihué;ffdfbé cbncerned not only about the
problem of late delivery: of renewals but also about the potential
problems that trying to leglslate agalnst late renewals may cause.
It has been a continual problem 1n our industry and not a recent
development. 0f course, 1nsureds were not upset at late renewals
when prices were going down in the last soft market. The same will
be true when the market cycle,chénges again.

We would point out that thefe:are three parties to the renewal
orocess, the insured, the agent“énamthe.company. any of these three
parties can cause delays and freguently all three parties contribute
to the slow renewal process. The insured may be out of town or
unavailable for the agent to review the renewal, the agent's office
may be swamped, especially with the difficulty in placing coverages

today and companies are cutting back on personnel to try to improve
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their bottom line resﬁlts,whléﬁ'dces not help their service problems.

Renewing a commercialﬁaccount'is a negotiation process among the
g . p g

three parties 1nvolved and may be rather complex reguiring the
gathering of substantlal lnformatlon at renewal. Inspection reports,
financial statements and other 1nformatlon may need to pbe gathered
all slowing down the. process.’

We are not aware of 51m11ar legislation being ronsidered in
other states which could;huztjxansas as it competes for the indus-

try's limited capaCLty

Finally, we are" concerned‘that it may unfairly promote switching

insurance companles;,[MQst:agents will get an early indication from

the existing carrier as to WHét°they plan on doing with the renewal

of a commercial account; Based on that indication, they may approach

a number of insurance companles to gquote on the renewal. It 1

n

conceivable that if the renewal quote is delivered 30 days late and

then the insured is_given ethber;30 days, that the insured could

actually switch coverage to_anether‘carrier-at the same or higher

rate and still be better~ ff?beeause of paying for that 60 davs at

the 0ld rates with the prevxou cérrier.

This seems unfalr to the current carrier and promotes switching

which most agents dlseourage;v It is always better to develop a long
track record with a single company which will help convince that
carrier to stay with an account even if they have a bad year in terms

of losses.
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PROPOSAL #47 - BANKS FORMINGVkEINSURORS

The IIAK is adamantlylopposed v banks entering the insurance
business whether it is as e¥reihsuror, a primary insuror or an agent.
In Kansas, the law in this :atea has generally followed federal
requirements. Currently unaer Title 6 of the Garn-St. Germain Act
passed in 1982, bank holdlng companles, (BHC's) are prchibited £from

acting as insurance agents 1n towns ‘over 5000 population or where the

bank has more than 50 m1l110nj1n.assets or under a few other limited

exceptions to the prohibithn;

Much of the past?,sbf markefi'excesses were causad by cheap

reinsurance, espec;ally from new _reinsurors formed to use excess

capacity. ©Normally. one of the more ‘staid and conservative parts of

the industry, reinsurors- hlt all tlme high loss ratios of over 140 1

o

some cases during 1984 and,l985.‘;1Alot of primary carriers found

themselves in flnanc1al dlfflcultles because their reinsurors refus
to pay oxr became 1nsolvent themselves.

Encouraging banks: to enter tne reinsurance field c¢ould add
capacity, but we questionjyhetherslt would be "smart" capacity or
whether it would simple Efﬁeileahother disastrous soft market. We
seriously doubt that the banks would be interested in lending this
reinsurance capacity bte ‘1nsurance companies writing the @most
hazardous lines of liability coverage and thus would not =liminate
the real problem.

We predict that the additional capacity from profits in 1

el
OO
[l
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C
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stock offerings and capital infusions thatv will exist Dy the

this year will go a long way towards reducing insurance availability

- 10 -
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@ affordability problems for all but the hardest tc place liabili-

lines.

But the basic and most compelling argument from our perspective
against Proposal #47 is the-  continued separation o¢f banking and
commerce. Banks and savings and loans are not doing tco well in

their own business, why encocurage them to enter an equally disastrous

“industry? Although banks entering the reinsurance business may only

be te "camel's nose under the tent" and is not a direct threat to

—

consumers through the tie-in of the credit transaction and the

insurance purchase, we feel'that'eventually it would be. This is a
national issue and we urge you to let congress and the courts settle

the debate over what additional pbwers if, any, banks should have.

MARKING COMPANIES "PAY" FOR TORT REFORM

There seems to be an attitude prevailing in many quarters that

there should be some form of gquid pro quo between tort reform and

insurance reform. In a sense, it's like shooting the messenger that

brings bad news and could ultimately end up with Kansas shooting

itself in the foot with repressive insurance regulations that only

worsen our problems. There is no relationship, no matter how

politically expedient, between tort reform and punitive insurance

regulatory changes such as excess profits, special credits, rate

freezes and, to a lesser extent, reporting and statistical plan

reguirements.

PROPOSAL $#31 - EXCESS PROFITS

Our association is opposed to an excess profits law. Insurance

S 1




is not a utility and is not guaranteed a profit. Profits, by and

large, are used to increase capacity to write insurance. Capacity 1is
essential if we are to continue to handle the needs of a growing
economy.

Proposal #31 allows profits to exceed expected by 5%. However,
in the highly volatile, long tail liability lipesf experience can
fluctuate significantly from year to year as can been seen from
reviewing the 1980 and 1981 ISO statistics compared to 1982-85. With
an excess profits law, companies would{bevwise to avoid the volatile
and more unpredictable liability'lihés in favor of those coverages
with more predictable loss experienée. This could substantially
worsen the picture for hard to place liabiiity coverages.

On long tail liability lines, experience often does not mature
for 10-15 years. If companies are to be encouraged to write these
coverages, it does not seem unreasonable that they be allowed an
opportunity to make large profits,to’offset,the almost certain large
losses they will experience in some yeéfs.

Isolating an insurance company's experience by state could be

extremely difficult. On multi-state risks, they are rated as an
entity. Companies do not break out premiums and losses by state and
by risk. Very large commercial accounts may he composite rated or

retrospectively rated, further complicating the process.

But the strongest argument against excess profits laws 1is thac
they are inherently unfair. They offer no recoupment to thez
insurance companies of the losses in the bad years. 1f, after

calculation of an excess profit a loss materializes for that policy

- 12 -
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sear, there is no recrupment as there would be none in vears like
1984 and 1985 when the industry lost billions of dollars. A utility
is wvirtually guaranteed a profit of X percentage while insurance
companies are not.

Putting artificial limitations on profits but doing nothing
about losses could drive ipsurahce companies and capacity from
Kansas. To our knowledge, oniy“twc states have enacted excess
profits laws, New York and Floridé. New York is the second largest
state in the country in;premiqh §olume and Florida is the fourth
largest while Kansas is 30th. i

Profits are what genefaﬁefﬁhe'cépacity through increased policy-
holder surplus to write addifibﬁal ihsurance. Policyholders surplus
is what forms the basis féf’;W£iting insurance either c¢n lines
currently written by a cbmpaﬁ&‘drUfor venturing into new fields. An

excess profits law can simply worsen the situation.

PROPOSAL #48 - SPECIAL CREDIT»ANﬁﬂéATE'FREEZE

Clearly there is no way £0‘accurately ovedict the ilwmpact of tort
reform measures on losses aﬁdfulﬁimately‘on insurance rates. Logic
and good public policy shduldiaiétgﬁekﬁhich tort reform measures are
enacted in Kansas and not specific:fate geductioné. In our competi-
tive insurance marketplace, any savings will be reflected in rates.

Freezing rates or reguiring special credits seems especially
arbitrary since most tort reforms have been drafted to apply only to
causes of action accruing on or after July 1, 1987. B&ll the claims
already in the pipeline will not be affected and thus it may take

years for the actual impact of any tort reform measure to be felt in

- 13 -
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the insurance rating mechanism.-

Again, Kansas with its 1% of the national premium volume cannot
afford to project a negative image as an insurance marketplace which

this measure would clearly do.

PROPOSAL #42 - STATISTICAL  PLANS AND REPORTING REQUIREMENTS
Our association remains[neutrai on-:this proposal but we would

like to offer several- comﬁents;{f§'First, Kansas already has two

reporting requirements fer bredubts;liability which have undoubtedly

increased company costs and; ultlmately premiums while they have

provided no apparent beneflts
We suspect that the opponents of tort reform will always deny

that the statistics prove the need regardless of what the industry is

able to supply. Insurance~vcompan1es cannot afford to maintain

records that are useful in the tort reform debate when they have no

direct relationship to thefraﬁefsetting process. As profit making

organizations, companies: only'malntaln premium and loss statistics

that they need to generate rates and have no way of anticipating what

will be the hot tort reformxtop;cswof 5-10 years into the future.

Changes in society's attitudes,‘new technological developments and
discoveries of cause and effect relationships among other factors
will determine what areas become problem liability lines in the
future.

The costs of this type of proposal will ultimately be borne by
policy holders through increased rates.

We feel ISO, the Insurance Service Office, has supplied this
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committee with adeguate statistics that clearly show an increased

frequency and severity of losses over the last five years. We have

"not heard anyone clearly define the additional "proof" they nesed from

the industry. We suspect some oponents of tort reform would be
satisfied with nothing short of a. closed claims study for all lines
of 1liability coverage for all _insurance companies - an extremely

expensive proposition. We feel that the research by <wthe Ran

il

Corporation has clearly defiped'whét many of the problems are with
our current tort liability;;systém:;that should enable reasonable
action to be taken. | i

Another complicat.ion is:ﬁhat much‘of the hard to place liability
lines are written byv nthAGmiéted -or excess and surplus lines
carriers. They would not bé:sﬁbjeét to these statistical plans and
reporting requirements contémglAted in Proposal #42.

We encourage the commiﬁtéé t§;Qéit for the NAIC to determine if
a uniform statistical repoftinégéién can be implemented across the
country. This would avéidfso‘éifféxent states having 50 different

requirements adding a lot of unnecessary cost to the system.

OTHER AREAS:

FROPOSAL #30 - REPORTING PROPESSIONAL LIABILITY CLAIMS

This proposal could actually be counterproductive for me.y
professional liability insurance plans. For example, our insurance
agent's E & O carrier encourages our members to report every incident
that may lead to a claim even where the claimant has not contacted
the agent. Knowing that all such incidents would be reported to the
insurance department could significantly discourage agents fron

- 15 -
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making early reports and impair the carrier's ability to defend tnose
that ultimately end up being claims.

We realize this is similar to a requirement contained in the
medical malpractice tort reform, House Bill 2661, for health care
providers. However, health care providers have a joint underwriting
associlation and a health care stabalization fund which continues to

{ insure, in some cases, practitioners with a serious loss history.

There ara no similar plans available to other professions and thev

o ER

will lose their coverage if they develop a frequency of losses. This
seems to be a relatively‘gdo§i5§1f~p§licing mechanism.

We also guestion whetﬁér £ﬁe‘regulatory agencies for the other
professions covered in Propoéﬁi #30 have the statutory jurisdicztion
to do anything with the informétioﬁ‘that is reported by the insurance

companies. In most cases, a professional liability claim involves

ramarr oBenne

honest errors that would not ‘notmally lead to a practitioner's
license being suspended or revokéa;

Nor could the reguirements of Proposal 430 be applied to

non-admitted markets writing professional 1liability coverages in
Kansas while it would be a significant administrative burden on the

few admitted markets there are for most professions.

PROPROSAL $#45 - TORT CLAIMS ACT CEANGES

Ui
"]

Public entities, their 1legal advisors, insurance agent
insurance companies continue to be confused over what recommendation

for policy limits should be made under the Kansas Tort Claims aor.

The reason for this is that all public entities face exposures
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the Federal Civil Righﬁé Act‘in;federal courts and in many cases
exposures in other states Qhere:the~$500,000 cap in the Xansas Tort
Claims Act clearly does not apply.

But, because of the wordxng on page 8 of Proposal #45, if a
public entitly does carry hlgher llmlts, they waive their $500,000
cap for those claims where 1t does apply. This causes many entities

to be confused over what theyfshould do on their policy limits.

We would like to recommend that the committee consider ammending
this to provide that the $500 000 cap is not waived by higher
insurance limits unless it'is specifically waived by formal action of
the public entity in advancekof a loss and conveyed to its insurance
carriers. This would alldw those public entities who feel a moral
obligation to carry higher limits to do so while allowing others to
insure their "non-Kansas" exposure without waiving their cap.

It should make it easié:'to obtain more competitive umbrella
liability quotes. It would'81§6 eliminate some of the confusion on
the part of the public entities buying the coverage.

We would also recommend that the committee consider amending the
wording on page 9 under {2)(C) that provides that "any posling
arrangement or other agreement authorized by subsection (b){2) shall
not be construed to be an insurance company or to be otharwise
subject to the laws of this state regulating insurance or insuranse
companies.” |

Ssuch pooling arrangements are, in effect, smell insurance
companies. The pooling arrangements can be set up by anyone and
marketed completely outside of the jurisdiction of the Hansas
Insurance Department. We gquestion the public pelicy decision tha
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would potentially subject public entities in Kansas to huge unfunded

liabilities from unscrupulous operators or ill-conceived and admini-

stered pooling plans.

We are not asking that the same regquirements be applied to pools
as are applied to insurance companies but do feel that further study

of the proper role of the Kansas Insurance Department should be made.

Some minimum standards should be in the insurance statutes and

regulstions to protect public entities Who fmey DUL De pmiticuleily
sophisticated buyers of insurance.
e sincerely appreciate ine opportunity o comment on 244 e}

the proposals before your committee. We would be happy to provide

additional information or answer any guestions you may have.
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PROPOSED BILL NO.
By Special Committee on Tort Reform and Liability Insurance

Re: Proposal No. 29

AN ACT concerning insurance; relating to recording and reporting of loss and expensc
experience; creating advisory committee to the commissioner; amending K.S.A. 40-937
and 40-1118 and repealing the existing SeCHONS woovecicerennes reteerete et
Section 1. K.S.A. 40-937 ..coceerreecennnenen Information supplied by the
statistical plan shall include, but not be limited to the following:
(1) Premiums carmned;
(2) Premiums written;
(3) Number of claims;
(4) Number of new claims during the reporting period;
(5) Number of claims closed during the reporting period;
(6) The number of claims paid and the amount paid in claims pursuant to:
(a) verdicts (allocated separately for judge and jury verdicts);
(b) sctlements after a complaint is filed, but before verdict;
() scttlements belore a complaint is filed.
(7) The total amount rendered in verdicts, and the total amount actually paid out
pursuant to verdicts,
(8) The amount paid out in cconomic damages, compensatory non-cconmmic
damages, and punitive damages, tabulated by size of cconomic damage.
(9) The average time elapsed between receiving notice of a claim and paymient of
the claim, by size of claim paid.
(10) The investment income earned on the amount ultimately paid between receiving
notice of the ciuim and paying the clain, &y size of claim paid.
(1) ‘The total amount paid in defense  costs in connection with clais paid:
(a) pursuant to verdict;
(b) pursuant to sctilements after a complaint is filed, but before a verdict;
{c) Qursuant to settlement before a complaint is filed.
(12) The total amount paid in defense  costs in connection with;
(a) defensc verdicts;
(b claims resolved prior to verdict pursuant to which no indemnity was paid.
(13) The total amount of all other loss adjustment cxpenscs paid in connection witl:

(a) claims paid pursuant to verdict;
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(b) claims paid pursuant to settlements after a complaint is filed, but before a
verdict;
(c) claims paid pursuant to settlement bcfdrc a complaint is filed;
(d) defense verdicts;
(e) claims resolved prior to verdicts pursuant to which no indemnity was paid.
(14) In cases involving multiple defendant,
(a) the number of claims paid, and the total amount paid; and
(b) the amount by which the amount 'paid exceeded the amount proportional to
the insurance company's insurcd‘s percentage of responsibility for the
injury as determined by the Jury (m Vc‘:as‘cs tried to verdict) or as estimated by
the insurer (in cases that are sé;fl;d);_ )
(15) Number of claims outstanvdingk atthcendof the reporting period.
(16) Total losses incurr:d as a percenié;gév of pfeiniums earncd.
(17) Total number of policies in force on ‘ﬁﬁéb.lé'sjt"day of the reporting period.
(18) Total number r:f policies cam‘:elbled‘.: o
(19) Total number of policies nonrenéwéa.
(20) Net underwriting gain or loss. |
{21) Separate allocating of expenses for commissions, other acquisition costs,
gcneral office expenses, taxes, licenses, fees and other expenses.
(22) Whether or not the company sets reserves for claims filed.
(23) Whether or not the company se.s reserves for claims for losses which have
been incurred, but not reported (IBNR).
(24) All reserves established in connection with the company's casualty line.
(25) How dollars reserved are trcated in each of the categories listed for [ederal
Income tax purposes.

(26) With respect to amounts paid in claims for the year next preceding the filing of

each annual report, each company shall provide the following information:
(a) Total amounts reserved with respect to those claims;
(b) the year in which the reserves were set; and
(c) the amounts set in each year.

(27) The value of the securities held in your investment portfolio as of December 3
of the year ncxt’brcceding the filing of each annual report. Such information should be
submitted in the same manner as previded by K.S.A. 40-225.

(28) Any published annual reports to shareholders or policynolders shall b

submiitted with the report.
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PROPOSED BILL NO. (7 25 ooxl

7
AN ke Soy
By Special Commlttee on Tort Reform and Liability Ins i %DH

urance

;Re Proposal No. 29

AN ACT relating to civil procedure; concerning puritive damages.

Be it enacted by the Legislature of the State of Kansas:

Section 1..° In ”any c1v1l action, except medical

malpractice '1n whlch exemplary or punitjive

damages are recoverabiei the .trler of fact shall determine,

concurrent with all -other issues presented whether such damaces

shall be allowed. Iff“ are allowed, a separare

proceeding shall be conducted {by the same +trier of faet

determine the amount of su h Qamages to be awarded. onmuJ

{b) At a proceedlng to determlne the amount of exemolary
or punitive damages to‘begawarded‘under this section, the trier of

fact shall consider:
e |

(1) The likéiiﬁbbéeeiéthe time of the alleged misconduct
that serious harm would arise from the defendant's misconduct;

(2) the degreéﬁfef -the defendant's awareness of that
likelihood; "

{3) the profltablllty.of the defendant's misconduct;

(4) the duration. of ‘the misconduct and any intentional
concealment of it;

(5) the attitude and conduct of the defendant upon
discovery of the misconduct:

(6) the financial condition of the édefendant; and

(7) the total deterrent effect of other damages and
punishment imposed upon the defendant as a result of the misconduct
including, but not 1limited to, compensatory and punitive damage

awards to persons in situations similar tc the claimant’'s and the

severity of the criminal penalties to which the defendant has been

or may be subjected.

e ————

Tl



. -Page 2~

At the conclusion of the prcceeding, the trier of fact

shall determine the amountVOE exemplary or nunitive damages to be

r awarded and the court shallyenter judgment for that amount.

(¢c) In any,cibillaCtion‘where claims for punitive damages

g are included, the plalntiff shall have the burden of proving by

clear and eonv1nc1ng evxdence ‘in the initial phase of the trial

’

that the defendant,acted,towerd the plaintiff with willful conducx.

wanton conduct, fraud, .m ice]br:reckless indifference.

or p nltlve damages are awarded pursuant

to this section, attorney fees.end costs related to exemplary or

punitive damages w1llwbe deducted form the dJdamages recovered and

collecced. Of the balance remalnlng, 508" of any sum over $250,0200

shall be paid to the‘partyiawarded them and 50% of any sum over

$250,008 shall be . paxd to‘the state treasurer for deposit in the

state treasury and shall'beecredlted to the state general fund.

(e} 1In no;, ase‘,shall punitive damages be assessed

pursuant to this sectlon agalnst:.
(1) A prlncipal or employer for the acts of an agent or
1ployce unless the questioned conduct was .authorized or ratified
by a person expressly empowered to do so on behalf of the principal

- or employer; or

(2) an association, partnership or corporation for the

acts of a member, partner or shareholder unless such association,
partnership or corporaﬁ:l'on euihorized or ratified the qguestioned
conduct.

(£) As used in this section the terms defined in K.S.A.
68-3401 and amendments thereto shall have the meaning provided by

that statute.

(g) The provisions of this section shall apply only toc an
action based upon a cause of action accruing on or after July 1
1987. ; S

Section 2. This act shall take effect and be 1in force

from and after its publication in the statute book.
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You may also wish to undertake the so-called "closed-claim"studies which require
the disclosure of simiilar information on a case by case basis for claims that have been

resolved. Attached is an example of the "closed-claim" questionnaire.
P _ q
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TEXAS COMMERCIAL LIABILITY INSURANCE UNIFORM CLAIMS 2epgar

-

a) Neme of Insurer T

5)  Name of Insurer Group

»\»..3, R

¢) Claim Fi1e41dgn;ifjcation

d) Name of personfcpmpiétjng form

e) Telephone number

a)

b)

Honth o
c) Date Closed

Month

injury

a) Was 1n3uredvperson emp1ayed at time
of injury? ;1 o Yes . 2 Ne

) -If yes, did. 1njury occur in course
of employment? 1. Yes 2 Xo

Type of Injury
1 VrongfuI death
2 Other Bodily Injury

a) Palicy Type
ot (A11 Forms)
M4 C (A11 Forms)
Commercial Auto
Medical Malpractice-Hospitals

| l

——————



b)

c)

7. a)

b)

c)

d)

8. a)

~Bu
Y
2

us1ness "Class

i 'Governmental entities
Scheols (Public & Private)
3 Daycare centers
q___ Liquo™.Tiability
5 Noen-profit organfzations
.6 Construction firms
7 Directors and Officers
8 Other

Policy Limits (Bodily Injury)
Per Person

-—.._

Per Occurrence

>1Agg+égate'L1mit. 1f

;app}icabie and if known

Combined Single Limit

- (if Applicable)

fState'where {njury occurred
1. Texas 2___ Other

‘1f Texas, give county where
1njury occcurred

If Texas, give county where

suit as filed

If Texas. give county where
case was tried:

©Was an attorney {nvolved for

o plaintiff? 1 Yes 2 No

b)

Vas an attorney involved for
insurer? 1__  Yes 2 No
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»Stagéwofﬁlééal System at
whicn‘sett‘emen. W3S reached
or award mace:

1 andwng Arbltrat1on

\u1t“f11ed'b3t
settlement reached
f

e tlement:feached
fter.y rdictv~

ttlemen reached
afte 1.

j{andwcated in-a)
wrindicat

wfthstandfng
f

,Judgment not withstanding
"the: ver**ct~for the
defendan

Judgment ‘for the
plaintiff

dgment’ for the
w-defendant :

7___ for platntiff, after
appeal

8 for defendant. after
- appeal’ -
9____ all others
c)r If case did gé‘to trial, was
case tried by Jury?

1___ Yes (by Judge and Jury)
2__ No (by Judge alone)

10. a) Were there defendants other
than your insyreq?

1 Yes 2 No

———

but beforé




-

I 3) is yes, how many other
Z<efencants?

if a) is yes, indicate type of
other defendants

1 Individuals (Private)

2 - 1Individuals (Business)

3 Partnerships, Corpora-
tions, or other business
organizations

4 Non-profit Organizations

5____ Governmental Entities
If case was tried to verdict,
what pef;entage‘of fault was
assigned to your insured?

If claim was settled, estimate
the percentage of fault for
your fnsured:

What percentage of final award or
settlement was paid by you?

Please ihdicate the following
with respect to the tota!
amount paid to claimant

a) Amount paid by you, the
insurer

b) Amount pafd by insured, due
to retenticn or deductible

¢) Amount paid by excess carrier

d) Amount paid by insured due to
settlement or award in excess
of policy limits

e) Amount paid by other
defendants/contributors

£) Total amount of settlement
or award (a ¢+ b + c +d + e)




.‘io“ “"ﬁ\

13,

14,

15.

16.

17.

18.

15,

were collataral sources, sych as
redica’ insurance, disabiije
<nsuren;e. socfa: security
disad i iy, or workers' Compensation,
availabie to the injured party?

S .
1 Yes
No :

2
3 Unknown .
a

) Was a.structured settlement
used in closing this claim?
1 Yes 2 No

if a) is yes, did structured
settlement apply to
plaintifflg atterney's fees

as well as indemnity payments?

1 Yes 2 XNo

If a) is yes, indicate amount
of irmediate payment

o
—

~—

C

O.
~—

If a) is yes, indicate
projected total future payout

e) If a) is yes, indicate
present value of projected
total future payout (price
of annuity if purchased)

Injured person's medical

expenses through date of
closing

Injured person's anticipated ’
future medical expense

Injured person’s wage loss
through date of closing

Injured person’s anticipated
future wage loss

Injured person's other expenses
through date of tlosing




~
(o]

~
» -

22.

Injured person's anticipated
future osher expenses

a)

23. a)

b)

c)

d)

e)

f)

Amount of non-economic
compensatory <Zamages

Actual amount of prejudgment
interest, if any, paid on
award

Estimated amount of
prejucgement interest, if any,
reflected in settlement

What role did punitive damages
play in this claim?

1 Askec for in petition, no-

granted

2. Asked for and granted by
court or Jury

3 . Asked for in settlement,
not granted

& Asked for in settlement

and paid by insurer
5 Not applicable

If punitive damages were asked
for, what wvas the amount?

If punitive damages were
actually awarded, what was
the 2mount?

If punitive damages were
considered in settlement,
estimate the amount.

If punitive damages were paid
by the insured, wha’ vas the
amount? .

1f punitive damages were paid
by the insurer, what was the
amount?
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Dispute. Resolution

ofithe Committee it is our
‘ ‘ d:have'a different effect
than that: which the’Committee As proposed the amended
statute ‘would require:that agreement could provide

-that if there is’ ubse ntroversy.arising out of a con-
‘tract, including:

, .Fréh'aur discussio
belief that the propos:

'~ desires to assure:tha h rties to a controversy

‘would ‘have the right to voluntarily: enter into a valid enforce-
able and irrevocable t rbitrate their controversy.

amend K.S.A. 5-401 to
te with the following

.achieve that .goal by:.commencing
~ revised language; .t

A written agreement b v existing controversy,
including a‘claimiir ’
a written contract

s
By making that amendment,you wouldiclarify that you are not
authorizing lawyers, accountan rother personal serxvice pro-
viders to routinely include in:their agreements for services a
requirement that in the:.event that-aitort arises out of the
providing of the services, th ‘the'parties are required to enter
arbitration and give up:their constitutional right to a jury
trial. That decision would available to be made after they
realized that a controversy exists and not in some "boiler plate”
language that they might accept-at:a time when they have no
expectation of any kind thatiserious problems could arise.

We would urge'that.thé statuté‘bé amended in accordance with
this proposal and recommended for adoption by this Committee.




LAWYERS ASSOCIATION

IN RE: ITEMIZED VERDICT

and Amendlng K

cases,

1nclud1ng wrongfu

lata base for greater
ases.

that in some cases

. cases’ in thls Sta e

: We accede to t
1temlzdtlon. ‘ :

ndments to K. S A.

In reference to:th
the wrongful death ‘actio
suppert the_ldea,tha th
limitation on recovery -0 amages fo non—pecunlary loss and then
refuse to allow the jury'to understand ‘and have knowledge of the
limitation. As court records have reflected, there has been
regular itemization in wrongful ath ‘cases under the present
statute and the only reason. that:we have heard for depriving the
jury of the knowledge that: there‘are ‘limitations on non-pecuniary
damages would be trick them’ into’ awarding substantial sums which
would then necessarily have: .to ‘be stricken by the court down to
the artifical llmltlon which the Leglslature has provided.

60-1903,

We do support and applau ;the Commlttee for continuing to
utilize the pecuniary and non-pecuniary language in the wrongful
death statute for the reason:that after many years, it is now
clear to all litigants as to what those terms mean and the
introduction of new terms, even if they are synonymous in the
minds of the Legislature, would undoubtedly cause extensive and
expense litigation.
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‘desired as we under-
losses in death cases,
existing judgments as

njured:persons survive.
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may help to illustrate the

“out the windows'

'“jiestimated‘togbe;some $3,300

‘piompt1y phoned in;to“
by the agent. that-our:

—of the cancellation. .Th
" had been given notice ofith

Lraxy

e G e

ommittee on Tort Reform

Testimony Befbféfthe special
o 'Proposal No. 29, 7 RS 0029

and Liability Ihsﬁta R

In an otherwise unob
0029 should be amended or
Under no circumstances s
agent of a premium 'increas

'ty sone provision of 7 RS
nfair and unreasonable.
i¢ o' the producing insurance

amount:to notice to the insured.

Several reasons: weigh gainst adoption of this provision.
Conceptually, how can:no gent-in and of itself impart
notice to an insured? . Itisimply cannot:: How does notice to an
agent implement the*goal:o ' quiring notice to an
insured of5any;premium ‘it cannot. Is not an
insurer's notice to-its’agen
itself? For all intent an

niliar to your witness here,
: fithe provision. My wife and

f this year. We took out a
with'state Farm through tne
rk.+;An advance premium was paid
;policy year. On September 23,
:struqk;Overland park. It blew
ge to.our vehicle and
Our damage was

A real life inciden
I_purchased/an autome,k
policy of ‘insurance o

Hardesty-Yeo agency:ir

others ‘in angofiiééﬂbﬁfiaiﬁ

rty damage claim were
that time, we weIe notified
ancelled the week before on
e contained a letter that had
ered mail: by :State Farm notifying us
problem‘was that though the agent
ancellation, we, as the insured, had
not. State Farm was'unable:t scate'a registered mail receipt or
any other proof that we had been notified.

September;16;ﬁ1986:‘
ostenSibly»been—sén; by

Under the circumstances, the claim was honored. Nonetheless,
had the notice proVided}thefageﬁt“beén»"considered notice to the
insured", we would;haveibéenfoutlthe.$3,300 repair bill and been
denied the_oﬁportunity’tdyhé"'purchased other insurance to
protect the property.. . e

It is hard to discern any satisfactory reason why an insurer
should not notify its insured of a premium increase. The
insurer's duty is to its insured. The insured should be provided
ample opportunity to investigate znd purchase alternative coverage
before a policy expires. The insured should not hear the
consequences of an agent's fallure to timely inform the insured of
a premium increase even though that agent may itself have been
given timely notice by the parent company. Snafus of the sort
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~on1y~actual notice to the

insured can. prevent the o1 ui jesithatican result. This example
is buh one case in: point and different forms. of potentlal abuse

Should such adprovisionfbe ngrafted upon our statutory
provision permitting notice of

cancellation to an agent amounts toinotice: to’an insured? Notice
and opportunity to - act.on theinotice are fundamental to our legal

and commebcial wo‘ld, -and should’not

Fob the above
provisioniof: ‘the !
“amount to notice to:the
~-should: modlfy the px rovision
k”insuﬁed

RO



‘Chairman a

conversatlons,‘

‘Comments by
bills numbered 7RS0(
7RS0039, 7TRS004C, - 7RS00:

7RS0050, 7kS0051 and. 7RS005.

assocliate, and I appear
5+ to. furnish whatever
in their work on
casualty insurance

C with
with -expertise in their
property and casualty

, The corresponcerce
Assistaﬁt Counsel for the

ave ‘received in regard
efore this' committee. The

augh- - in- written memorandum on
7RS0029,  -7RS0030, TRS34, T7RS0037,
-7JRS0044, 7RS0045, 7RS0047, 7RS0046,
re;self -explanatory.
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‘no- 1onger appl_

~““allow’ recovery
L up. to_slo,o 000

the sentence
"In any such
bility between

aé'deleted for fear the

‘; ablllty

met” by a ma

By Mark L. Benn

nsur ncé companles.

and several
duct or wanton

relnstateﬂent of that

to avoid the

“"In any such action,

between joint

on
renumbered as
into the rate-

©of ‘an application for
at s 1n any line. The

rather than

to
The problem
rket a851utancc




s 85 John Street
ASSOCIATION | New York, N. Y. 10038
' (212) 868-0400

Fedéral*Sav1ngs and Loan Insurancc
©3372_(1985), in which the Court

r. Bennett has noted, the Committee
~earlier draft of 7RS0046: "ln any
eral liability between joint tort-

“the statute upon which
60*2583 would differ from its

oint and several liabllxty

vaw to determine the types of legislative pro-
robative of legislative intent. However, the
5 revealln a legislative intent to retain

he Committee be persuaded to include the

deleted sentence i its ina proposal

If this is not possible, every clfort

should be made to clarifykthat JRS0046 is intended to merely specify that

comparative negligence is applicable to actions for cconomic luss.  Suc

DEROY C. THOMAS, vt Cnamrass: ORERTE UAG

PETER LARDNER, cHARMAN EDWARD H. BUDD, ViCE CHAIRMAN




RébOéSt(following the phrasc

clarifying language'could beraddedito:title o

This is’ the mode
the Unlform Law Commlasi

act in particular.™ In v1ew of
I do not belleve that we ‘should

are unnecessary. and me:ely e:
to lltlgatlon at a time 1hen societyiis. ooklng for ways to free up its court
tructured compromise settlemenis

curlty and tax advantageb of

yments schedule. In short, nothlng
structured payout after verdict, and
Bringing this process into
he_court calendar, is contrary
’tial point here is that a
Moreover, such a

o ‘As a fallback poqlrlon
ather’ :han 7RS0044. Essential
,RSQOA&‘hos a rather unfavorable

N:provision for apply |
“'policy limits. (Section’ 12)
‘As to the effect of death
provision: (Section 11) iprovision, based on the Modet Act, is

" superior to. that enacted,in nany:states However, ‘the ATRA section pertaining
man vis superior (Seotlon 9) in that the

ATRA prov151on is mcre con31s
1ncurred should not be comp :

The ALRA propobdl
mSection ‘4 of the ATRA proposal, future
damages are calculated to'reflect future changes in the earning power or
purchasing power of the dollar This' obviates the need for a discount rate
(the 3% discount rate’ contained n 7R80044 ‘§s unrealistically low) and the
nec for a cost of living adJustment (the cost of living adjustment tied to
the n.S. Treasury Bill rate in 7RSOOAA is unreallstlcally high).

N

dlscusses why AIA has foun‘
affords greater flexibilit

Even the ATRA proposal offers no assurance that payments thereunder
wculd represent a cost savings when compared to paying judgments iu a lump
sum, However, the greater flexibility in setiing up a payment schedule aid
the more favorable provisions pertaining to the premature death of the claim:
: make it more attractive to our industry than 7RS0C44.




7RSOO39 - Limiting‘Damageq for Non—Etonomlc Loss

oK. 1s there any ,ope,o emoving the July, 1993 sunset prOVlbLOn)
It would be helpful to. clarify wnat is.meant by ''pain and sull ering", either
by defining the term “in a"separate subsection or by eliminating it and sub-
stituting zn itemizatlon ‘o at g 1es of: non~econonmic loss. In order to
be consistent with the’ reason for. ivil justice reform, the term should
include all aspects f physical and; emotional/psychlc trauma (embarrassment,
anguish, humiliatio “physical neapacity, loss of use, loss of consortium,

7R50038 itamiyed Verdicts'~ Limiting Nonmpecunlary Loss
Damages i «Wrongful eath Actions

Section 2

: amages “other than pecuniary loss
‘rongful‘death actions. However, the existing
pS suchfdamages ‘at $25,000. Increasing the existing
een: consistent with civil Juqtice reform. Unless

it would seem that

purports to place
sustained byféh;he;'

7R80041 - Statute o timitations‘e:Improvements to Real Property

-~ OK.

7R80051 - Rendering: of“Professioual Opinion or Advice -
: ‘Limiting Liability for Econecmic Loss

COK. L

7RS0045 = Governmenta ‘Fntities ana Their Employeces

OK.

)
-~

» ‘plaintlff to prove, inter alia. ti

defendant acted’ ‘toward the plaintiff with "wilful conduct...." I believe

that this is a typographical error-of poLential Si“ﬂlflblﬂCLv Shouldn't

the legal standard for: liability by ‘wilful "misconduct" and not wilful
conduct? Surely it is not the intention of the Legislature teo impose punitive

damages in any case’ ‘where’ damages resulted from such wilful conduct as the

nperation of an automobile::Changing Yyuilful conduct'" to "wilful wisconduct

would address this potential problem.‘

e

- 7R30037 - Corporate Directors

OK.

7RS0040 - Profe351onal Liceﬁsees and Pre-Trial Screening Pauels

This may be an appropriate bill on which to remain neutral.  St.o Foud
Insurance has had some experience with pre—trial screening panels i the

medical malpractice field and the results have been inconclusive. 1t




NELY

clear whether the advisoryﬁopinions of fellow professionals facilitate
settlement of claims or merely’add another tier, with concomitant expenses,
to the litlgation process. :

orrectly, ‘costs are paid by the prevaiiing
This'makes no sense to me.

If I am rcading Section 8(b)"
party and not by the losing.parc

Perhaps it would be: ac stablish a pilot or experimental
screaning panel program applic bl or'two of the enumerated pro-—
fessions. In this manner’ the,Legislature would be able to study the pro-
cedure and determine“wncther its ‘results’ hav been beneficial

Profie Organizations

7RS0050 - Directors"and'Officers‘of Non-

OK.

JRS0054 - Voluuteers of Non-Profit, Charitable Organizations

OK.

LIABILITY INSURANCE REGULATIOW

7RS0031 (Excess Profits) andﬁ?RSOO&Z (Data Collection) have been
forwarded to Phil Schwartz for:his comments. 7RS0048 and 7RS0058 (Rate-
Making: Provisions) 'have been forwarded to Jack Reid for his comments. !
requested tha* they provid‘ ‘their | comments to you in time for the Committce's,
November 12-14 meetings.

7RSOOZ9 - Prior Notic of Premium Increase

As with all of the;regalatory meaSures being cousidered by the Committue,
we would prefer that this” proposal not be enacted. However, this wvould appear

to be a measure our compan‘es could live with if it were enacted.

- 7R30034 - Muﬁicipsl Li1bility Insurance

This bill’ should be opposea as’ being exceedingly vague. Does it establis=n

a market assistance program,'a‘joint underwriting authority, or an asgigned
plan? If market mechanism legislation cannot be defeated, we would prefer

that a MA? be enacted with stand-by JUA authority that would require a heariog

prior to implementation.

Please give me & call if you can provide any details as to the Committce
support for 7RS0034 or the Commictee s willingness to explorc alternatives.

7RS0030 = Revorts cof Claims for Professional Malpraec.\

Section 1(e) of this proposal would only grant immunity to an insurer
where the insurer has supplied the required report "in good faith'. This

limitation makes no sense and is completely unfair. If the insuver is roguinae

to file the report, there should be no limitation on immunity for cemplyvinge.
If the filing of a report is required by law, there should be no eXtranerd
consideration of an insurer's motivation.
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| 7RS0047 - Owrership of Stock in a Reinsurance Company
: by Banks and Savings and Loan Associations

This proposal should be resisted as being the forerunner of the intrusion
cf the banking industry into the insurance business. The public policy
arguments against such intrusion (protecting the bank's investors and dupositors
from the risks associated with insurance ventures) are even more applicable,
to reinsurance, since the latter industry is less regulated and morce valatile

than the property and casualty insurance business.

I1f 1 can be of further assistance, please advise.

.

GRK:rlp

cc: Mark Bennett, Sr., Esq..
Craig A. Berrington (w/o enclosnres)
George M. Mulligan (w/o enclosures)
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MEMORANDUM

TC: Michael D. Martin
FROM: George R. Klotzbaugh .
RE: Periodic Pavyments of‘Judgmeﬁts_

This will confirm our;céﬁversatiuﬁ”as to AIA's position ca periodic
payment of judgments generally‘and, in particular, the Model Act
pronulgated by the National~Commi$sipn“On\Uniform State Laws.

Perio&ic Payment of Judgmeﬁts - Generally

After reviewing the issue with our member companies, AIA has
determined to de~emphasize periodic ‘payment of judgments. While it would
be difficult to say that we oppose ‘such legislation, we are not actively
seeking or supporting measures-in this area. We would prefer that
structured, compromise settlements be encouraged and be permitted to
develop without statutory requirements or regulatory intervention.

When a claim is settled by meeus of a structured settlement, there
has not been a factual determination as to the "value” of the claim. &
structured settlement can actually work to the benefit of both claimant:
and liability carrier. The claimant can receive a greater return over
time than he could earn for himself by investing the figure he is
demanding, because of the tax advantages of structured settlements. The
liability carrier can realize a “savings”, in that it may be able to fund
the settlement by purchasing an anpuity at a purchase price that is less
than claimant’'s lump~sum demand. ~

However, after a claim is litigated to judgment, there has been a
factual determination of the specific amount of claimant's past and furuve
damages. Hence, much of the flexibility that allows for reduced costs
under a structured, compromise settlement has been curtailed. For
example, once a finding of future damages has been made, a court may o°
that the price of an annuity that is used to fund the judgmeat be equal to
the present value of the future damages award. At best, such a
transaction would be cost neutral.

der

Worse, a court could require that the present value of future damages
be calculated (for purposes of, e.g., applying the award to policy limirs
or computing the purchase price of an annuity) by means of an unfavorable
discount rate. ‘The Model Act, discussed below, contains an unfavorable
discount rate: 37%.

Ancther exaaple of a statutory restriction that could produce an
unsatisfactory result is an iaflation or cost-of-living adjustment to the
payment schedule.




: %
§
H
i
:
:

e g P AT R et e A A T 351

The essential point is that structured settlements, without
legislative or judicial {ntervention, have evolved to the point where they
are producing satisfactory results for our companles. It seems unlikely
that whet is essentially regulation will preserve the flexibility that
presently produces a benefit to both claimant and liability carrier.
Moreover, if a claimant desires the security and tax advantages that come
from periodic payments, an argument can be made that he should be induced
to settle his claim rather than licigate it.

The Model Act

In the event that we must consider legislation dealing with perlodic
payment of judgments, the Model Act has some unfavorable provisicns:

1)  Rather than simply detemining future damages by cal v (i.e.,
all lost wages that will accrue after verdict; all pain and suffering that
will accrue after verdict; etc.), the Model Act requires that findings be
made for each category on an annual basis (Section 4). Some critlcs
maintain that determining future damages, especlally noneconomic damages,
on an annual basis will lead to inflated awards.

2)  Future damages are celeulated at "today's prices”, without
regard to inflation, deflation, etc. (Section 5). PFuture damages are then
discounted to present value at a discount rate of only 3% per annum
(Section 10). Then, this base figure is adjusted annually by a
cost—of-living factor equal to the prevailing rate of return omn U.S.
Treasury Bills (Section 7. From our industry's perspective, a 3%
discount rate is unreallstically low and the cost-of~living adjustment to
the unpaid balance is uwarealistically high, " These shortcomings with the
Model Act provide a specific example of the concerns enunciated earlier in
this memo. : :

3) Iz my opinlon, the Model ‘Act is just too confusing. It has to
be read and re-read several times before it begins to make any sense.
There would appear to be little assurance that it would be applied

. consistently, equitably or uniformly.

As 1 was preparing this memo, I received your memo dated September 25
pertaining to the Interim Committee. I will address any further comments
on periodic pavuents in my response to the full range of bills under
consideration.

In summary, structured settlements are working well for our
companies, and it seems unlikely that legislacive/judicial intervention
would improve the situation. If periodic payments are only available via
sectlement, perhaps an incentive to settle will be created.

I hope these comments will be useful.
S A
‘ /é%t%/g /'é;ﬁ~,¢f__
J o7

GRK:rlp
ce: Craig A. Berrington
George M. Mulligan

Mark Bennett, Sr.




Periodic Payment of Judgments Act

Suggested Legislation

Title, enacting clause,'etc;)
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Section 1. [Short title }
This Act may be cited as . the Perlodic Paymen of Judgmenté~

Act.

Section 2. [Deflnltions ]

The following words, ias used in this Act, shall have the
meaning set forth below,fiunless the context <clearly requires
otherwise: |

(1) "Economiéi lbss"'means pecuniary harm for which
damages are recoverable. |

(2) "Noneccnomid‘"loés“ means nonpecuniary harm for
which damages are'récovéfablé)vabut the term does not include

punitive or exemplary damages.

(3) "Futufe ,damégés"‘ means damages arising from
personal injuries whlch the trler cf fact finds will accrue after
the damages findings’ are madeu

(4) "Past damages" means damages that have accrued

(D
O
3

when the damages findings are made, including any puniti
exenplary damages allowed by law.

(5) "Qualified insurer" means an insurer, self-insurer,
assignee, plan, or arrangement approved by the court.

Section 3. [Election for act to apply.]

(a) In order to invoke this Act, a party to an acticn fcr

0

personal 1injuries must make an effective election in accoriarnc

with this section.

¥
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(b) The election must be made in accordance with the rules

of the court. Any 'objection to the election must be made

in accordance wzth the_rules of the court.

(c) An election'ls effectlve if:
(1) all pdrtles h ve: consented

(2) no tlmely bbjectlon is filed by any party; or

(3) a tlmely'objéction is filed; but
(1)

is a goodifaith clainm that ‘future damages will be awarded;

,
E
Lt

the electlng party is a claimant and sho

there

or

this Act. v
(q) If any “objeCtiﬁg’party shows that the legisliative

intent of this Act wdula'not,bé served by conducting the trial of

the claim affectlng ,hlm under this Act, then the court nmay
determine not to try the claim under this Act even though thuo

conditions of subparagraphs (i) or (ii) of subsection (<) {3) are

satisfied.
(e) 1If an effective election is on file at the ceomrencemant
of trial, then all actions, includin third-party <la:ns,

counterclaims, and actions consolidated for trial, must De Tricl
under this Act unless the Court finds that the purposes i oTnin
Act would not be served by doing so or in the interasts oI
justice a separate trial or proceeding shculd be held on scme oF
all of the claims that are not the subject of the election.

(f) An effective election can be withdrawn only by consent

h-2
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of all parties to thaJCIa m‘t'7vhiCh the election relates.

Section 4. [{pecial damages findings required. )

(a) If liability lS found ln a trial under this Act, <+hen

the trier of fact, in addition to other appropriate findings,

shall make separate_f;pd;nqs:fo:jeach claimant specifying thé

amount of: »
(1) any past damages,'and

(2) any future damages and the periods over which they

will accrue, on an annua1~basis,

:for each of the following types:

(1) medical and other costs of health care;

(ii) _other,ecogqmlc:loss; and

(iii) ﬁoﬁédéhéﬁicﬁloss.

(b) The calculétidﬁféfﬂAii future medical care and other
costs of health care and:futﬁrévnoneconomic loss must reflect the
cests and losses during the ?eriod of time the <claimant will
sustain those costs and ‘losses. The calculation for other
econcmic loss must be based on ﬁhe losses during the period of
time the claimant wculd have lived but for the injury upon which
the claim is based. The calculation of all future damages must
reflect future changes in the earning power or purchasing power

of the dollar.

Section 5. [Determining judgment to be entered.

In order to determine what judgment is to be entered on a
verdict requiring findings of special damages under this Act, the

court shall [ rcoceed as follows:

h-3
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(1) The Court shailjapply to the findings of past and

future damages any applieableerﬁlesfef law, including set-offs,
credits, [comparative‘ fault1 addlturs, and remittiturs in
calculating the respective amounts of past and future damages
each claimant is entitled to‘:ecover'and each party is obligatea'
to pay. The court shall.ﬁresefve.thevrights of any subrogee to
be paid in a lump sun. B "” 7

(2) The .fudgmene’imas€i specify the payment of
attorneys' fees and litigafiéhfé*ﬁeﬁées in a manner separate from
the periodic installmeﬁés%payabie‘ﬁo‘the claiman%, either in a
lump sum or by perlodlc installments, pursuant to any agreement
entered 1into Dbetween ~the. clalmant or beneficiary and his
attorney. : ,

(3) The court shall enter judgment in a lump sum for

past damages and for any damages payable in lump sum or otherwise

under subparagraphs (1)iand (2);

(4) Upon petltion of ‘a party before entry of judgment
and a finding of 1ncapacity to pay the periodic payments, the
court, at the election: of the claimant or at the election of the
beneficlaries 1in an actlon~aor»wrongful death, shall enter a

judgment for the present value of the periodic payments.

Section 6. [Periodic installment obligations.]

(a) A judgment for periodic payments must provide that (i)
such periodic payments are fixed and determinable as to amecunt
and time of payment, (ii) such periodic payments cannot ©ta
accelerated, deferred, increased, or decreased by the recipient

4

of such payments, and (iii) the recipient of such payments shall
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be a general creditor of the‘qualified insurer.

(b) Unless the court'directs otherwise or the parties

otherwise agroo, : payments ‘must be scheduled at one-menth

intervals, Payments for damages accruing during the scheduled

intervals are due at: the beginning of the intervals. The court
may direct that periodic payment shall continuc for an initial
term of years notw1thstanding thn death of the judgment creditor

during that term.,

Section 7. [Form of funding ]
A Jjudgment for periodicdpayments entered in accordance with

this Act must provide for payments to be funded in one or more of

the following forms approved by ‘the court:
(1) one more annuity contracts issued by a company

licensed to do bu. ass;as,anﬁinsurance company under the laws of

any state;
(2) an obligation or obligations of the United States:

(3) eVidence of applicable and collectible liability

insurance from one or more‘gualified insurers;

(4) an agreement by one or more personal injury
liability assignees to assume the obligation of the judgment
debtor; or

(5) any other satisfactory form of funaing.

Section 8. [Funding the obligation. ]

(a) I7 the court enters a judgment for periodic payments,
then each party 1liable for all or a portion of the Judgrment,
unless found to be incapable of doing so under Secticn 504},

shall separately or Jointly with one or more others provide the

h-5
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funding for the periodic payments in a form presaribiod i
7, witain 60 days after the date the Judgment s

liability insurer having a contractual

to

obligated provide such funding to
contractual or adjudged obligation if the judgment Zeboo:
done so.

(b)

A judgment creditor or successor in interes

ot

parcy having rsights under subsection (e) may move that the

4

find that funling has not been provided with regard to a jud

obligation owing to the moving party. Upcon so finding, the

shall crder that funding complying with this Act be pros

within 30 deys. 1If funding is not provided within tr

Ca L

subsection {c¢) doces not apply, then the court shali

S

lurp-sum equivalent of the periodic payment. obligatinn-

a judgment for that amount in favor of the moving pi

iV

{c) Upen motion by the claimant, or by the horericiz:

an action of wrongful death, the court,

lumo-~-sua

cause, shall enter a

the future pericdic pavmentis [f:

{1} a responding party elecis to have o

and makes the required shcwing as to funding under Soo« -
(3)(ii), but thereafter fails to post security: or
{(2) a party falils to provide fundina.
{2 If a judgment debtor who is the i
a2 peritlion ¢f a judgment for perliodic paywments fai.s 7o
e

right to lump-sum paynent Jaescr.
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;subsection (b) to

payﬁent to satisfy or
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entitled ni'r‘"L roportionateito their shares in the periodic

payments n re not  entitled to receive

pé&ﬁéntéf

maintenance, or

services, or
L
z‘b provided by the assignee for

expenses of

periodic payments for

loss of . earnlngs ’ attachment,

execut;on,, Cess or claim to the extent that

wages or earnings are-exsmpt-under any applicable law.

25  section lZf

[Settlerent: agreements and consent judgments.)

H

26 (a) Nothingw in tqi\’AQtfis,tb be construed to limit or

27 effact the settleméhtfof:actionsjtriable under this Act. Parties

28 to an action on a ciéi@dforgpersbnal injury may, but are not
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2 13*and' 4, o6

Yesterday I flled with W_Jcommlttee a memorandur relative
to a number of. 1s ed - for con51derdtlon by the
committee. I did- notﬂmak a’comment on three of the bills that
had been drafted- since : - ] to get additional
information from my pe

I am now adv1sed ‘that" AIA‘GPPOSEQ 7RS0042, Reporting of Logs
and Expense Experience; -also-AIA: opposes 7RS0048, Rate Rollback,
and 7RS(C258, Rate Maklng '

I also call to your attentxon ‘an error in the rep port 1 riluod
with the committee on- page 2:relating to Compardt1v0 Fault. In
my memorandum 1 misstated the - umber of that bill to be 7RS0047
and it should have been 7RSC94u.. -

“AMERICAN INSURANGE ASSOCIATI

S
%1/( 4 v ol K

By Mark L. Bennctt
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LEGISLATIVE INTERIM COMMITTEE
TORT REFORM & LIABILITY INSURANCE
November 13, . 1986 - 9:00 a.m.

Mr. Chairmen and Committee Members:

My name is Bob Runneis,uﬁxecutive Director of the
Kansas Catholic Conference speaklng under the authority of
Roman Catholic Bishops. of Kansas.:

In Church there 1s anever grow1ng concern regarding
liability of volunteers and. llablllty insurance cost.

Because of the prollferatlon of lawsuits we are finding
it more difficult to obtalffgood people to serve without

renumeration on various. Boards (e g. - school boards; parish
council boards, etc.}::

Additionally lnsurance rates for all types of liability

insurance have soared faf beyond what we believe experience
has justified. '

We ask that thls commlttee whlch has a great deal of
expertise in insurance matte:s-glve attention to our concerns.

The following details some areas we ask you to consider
and explore: pRey

1. Legislation to give immunity to members of boards

of directors of nonprofit organizations.

2. Legislation that would reguire the insurance code

to treat nonprofit organizations differently from for-profit

operations (day care centers, health centers, etc.)

3. Legislation requiring the insurance industry to set

rates by specific categories with the additional requirement
that the industry keep records and make them available to the
Insurance Commission. )

4. Legislation requiring that the record of the insured
entity be given credit for its risk management procedures by
the insurance company when setting rates.




Legislative Interim Comn1ttee
Tort Reform & Llablllty Insulance
November 13, 1986 e Page 2

5. Legislation to permlt nonproflt organizations to
purchase liability 1nsurance as a group and to use risk pools.

It is entirely possible‘that more reasonable rates would
also have to be supported- w1th some type of limits on liabilities
(e.g. municipalities $SOOM llmlted liability).

Thank you for your con51deratlon of the above and for vecur
service to our sta;e.f;

Robert Runnels, Jr.
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State Legislatures Attempt to Alleviate

These charts describe actions taken in state
legislatures between Jan. 1-and June 30, 1986.

Civil Justice (tort) Reforms
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* Arizonas tort teform package was vetoed s the oovemof \\:’hé -r\‘-\f\e)r\\ff‘a'":(v‘::;nx:’t(n‘ -
» = Calitornia’s Proposition 51 was enacted by statew:de mitiativ
oo passISSIDOES il 00 punitive gamages {colurnn 10) was veloed by the govermor.
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Be it enacted by the Legislature of the State of Kansas:

KSA 1-501.

Actions for Negligent Performance of fLccounting
Services: Doctrine of Limited Foreseeability.
governs any action based on negligence brought against any per-
son, proprietorship, partnership, professional corporation or
association duly authorized to engage in the practice of cer-
tified public accounting in this-State, or any of its employees,

partners, officers, shareholders or members. (b) No person,

p"oprietorship, partnership, professional corporation or asso-

ciation authorized to practice certified public accounting under
this chapter, or any of its employees, agents, partncers,
cers, shareholders or members, shall be liable to any person or

(a) Tnis article

of fi-

entlty for civil damages resulting from acts, omissions, deci-

sions or other conduct amounting. to negligence in the rendition

of professional accountlng serv1ces, unless:

(1)

(2)

(3)

(%)

The plalntlff dlrectly engaged such person,
proprietorship, partnership, corporation or
association to perform professional accounting
services; or.

The defendant knew at ‘the time of the
engagement that the. professional accounting
services rendered-the client would be made
available to-the plaintiff, who was identified
in writing to-the defendant, for use in
connection with a .specified trensaction; and

The defendant knew that the piaintiff intended
to rely upon the professional accounting
services rendered the c¢lient in connection
with a specified transaction; and

The defendant had direct contact with the
plaintiff and expressed by wWords or conduct

the defendant's understanding of the plaintiff’
intended reliance on such professicnel accountli

services in connection wich a specified
transaction.

-~
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