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The meeting was adjiourned at 4:40 p.m.
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What Is A Prepaid Plan?

This question is probably best answered by explaining what a prepaid plan isn't and
why. Although similar in many ways to HMO's, PPO's, and the nonprofit service
corporations found in Article 19 of the insurance code, these prepaid plans differ
enough from each of these articles that they do not quite fit any of those
concepts. Instead, they have created a new niche, and are becoming increasingly

creative about how a plan is structured and what services it will offer.

A prepaid plan is not an HMO for several reasons. First, clearly HMO's deal with
the provision of health care services. In comparison, a significant number of
prepaid plans involve legal and dental services. Moreover, while in many instances
the provider in a prepaid plan (whether a doctor, lawyer or optometrist, for
example) 1s an independent contractor, rarely is that provider an employee of the
plan as is possible with an HMO.  Probably the most significant difference,
however, is that an HMO is responsible for the quality of care of the services
rendered to its enrollees. 1In contrast, the primary purpose of a prepaid plan is

to bring the provider and member together.

A prepaid plan does not fall within the preferred provider category because
preferred provider agreements allow an insurance company to negotiate lower rates
for its insureds if they patronize a particular health care provider. Since we do
not consider these plans insurance, insurance companies are mnot involved in
contracting with the various providers. In addition, many of these plans work on

an '"'open panel' basis which means the member chooses his or her own provider.



Finally, prepaid plans can be distinguished from the nonprofit service corporations
described in Article 19 of the insurance code merely because these are for profit
companies.  Additionally, as previously mentioned, most prepaid plans are ''open
panel' which means the member chooses the provider free of the restriction that the

provider be "'on the list."

Types and Numbers

We currently have 63 files established for various types of prepaid plans. 1In 21
cases, however, there has been no activity since January 1, 1985. Of the remaining
42 plans that are operating or seeking to operate in Kansas the majority are either
legal fig), or dental (17) plans. There are two optometric and two medical plans,

and three others which do not fit into any of these categories.

The majority of services offered by these plans are routine and involve very
little, if any, risk. For example, a legal plan may provide for review of a real
estate contract or an annual update of a will. A dental plan may allow for an
annual checkup, teeth cleaning or a certain mumber of fillings each year. Because
these services do not involve a significant degree of risk and because coverage is
not triggered by a fortuitous or unexpected event, prepaid service plans are not

considered insurance and are not subject to our insurance laws.

Current Treatment by Kansas Insurance Department; Lack of Jurisdiction

At the current time no state agency has regulatory authority over the operation of

these prepaid service plans. Because they are more like insurance than anything



else, however, the Insurance Department has received an increasing number of
inquiries and some complaints from consumers. Consequently we have taken the
initiative to encourage companies seeking to initiate operations in Kansas to
subject their plans to a review. Although we camnot require a company to comply
with a particular law or regulation we believe this review is helpful. This is
because if a company were to come into Kansas and begin operating, and it was
determined at some later point the product being sold was in fact insurance or a

regulated plan of some kind, the company could be penalized for doing business

without proper authority.

During the review process all contracts, sales brochures and other materials
relevant to the solicitation and administration of the plan are scrutinized. We
are particularly concerned with the way a plan is presented, and whether a consumer
could be misled into believing he is buying insurance. We also consider the

contractual relationships that exist between the various parties.

After this review is completed we make a decision on a case by case basis whether
the plan, as it is presented to us, would constitute doing the business of
insurance. If it would not, we issue what is referred to as a ''no objection'
letter. This letter merely states the plan is not insurance and may be offered
outside the jurisdiction of the Insurance Department. If we do have concerns about
the way a plan is structured, we are willing to meet with company officials and

assist them in making the revisions necessary to obtain a 'mo objection letter'.



Problems We Are Experiencing

As the number and type of these plans increases we have begun to experience various

problems and inquiries throughout the state.

One plan utilizes a multi-level marketing scheme similar to Amway. Once a
member has joined the plan he or she is then recruited to become a sales associate
for the company. This has caused a barrage of consumer inquiries about the
legitimacy of the plan. Since we have so little authority over prepaid plans all
we have been able to do is monitor the company's activities. The Attorney

General's office has also looked at this plan by virtue of its authority under the

Kansas Consumer Protection Act.

A prepaid dental plan doing business in Kansas City had internal management
problems which has since resulted in litigation. Specifically, two individuals
contended they had rights to certain individuals' memberships. From the consumers'
perspective since it was possible to pay the monthly fee by automatic bank draft

some members' checking accounts began being debited twice a month instead of once.

Finally, a prepaid legal plan in Wichita, Kansas recently went broke leaving many
bills unpaid. We have heard from several attorneys who rendered legal services to

clients who were members of this plan and now have accounts receivable because of

the company's inability pay.

In each of these examples, if the company had been subject to some form of

regulation perhaps the problems could have been avoided and consumers protected.



What This Bill Does

This legislation gives regulatory authority over these plans to the Commissioner of
Insurance, and provides a uniform set of guidelines for companies to follow. It
sets out which contracts must exist and what they must contain. The bill requires
a company to maintain a current list of its sales force with the Commissioner. It
also requires a company to obtain a certificate of registration before beginning
business. There are penalties for failing to obtain a certificate or for violating
any provision of the act. Finally, the bill provides for a security deposit or
bond to be filed. This deposit would be used to satisfy claims if a company became
insolvent. It also gives the commissioner the power to raise the deposit or bond

amount 1f evidence indicates the company has grown sufficiently to warrant an

increase.

Conclusion

The Commissioner supports this legislation as a sound method of sufficiently
monitoring the activities of a growing area of the insurance related services
field, and protecting consumers in this state. We do not believe the limited
regulatory requirements encompassed by House Bill No. 2564 will restrict

competition or otherwise prevent prepaid service plans from offering their products

to Kansas citizens.





