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MINUTES OF THE _House  COMMITTEE ON Labor & Industry

The meeting was called to order by Representative Arthur Douville at
Chairperson

—9:00 _ am./FaEXon February 25 1987 in room _526=8  of the Capitol.

All members were present except:

Representative R. D. Miller - Excused

Committee staff present:
Jerry Ann Donaldson, Research Department
Jim Wilson, Revisor of Statutes' Office
Juel Bennewitz, Secretary to the Committee

Conferees appearing before the committee:
Larry Oakley, Beech Alrcraft

The chairman began the meeting by mentioning the additional needs

for changes regarding H.B. 2186 since hearings on the bill had begun.
He said that a package of amendments had been prepared to attempt

to address those concerns. Some of the input came from Representatives
0'Neal and Bideau and various trial attorneys. Chairman Douville

asked the members of the committee to study the proposed amendments

and determination as to what should be done would begin the next day.

In the area of rehabillitation, Chairman Douville said that there
were many problems to be addressed and that an effort would be made
to draft an amendment dealing only with that area. He also pointed
out that this may need to be in the form of a separate bill.

Larry Oakley of Beech Aircraft addressed the committee, attachment #1.
He explained the company's rehabilitation program at the request of
the chairman.

Chairman Douville noted that Mr. Qakley had suggested that the
Division of Rehabilitation not be under the control of a carrier

and asked why. Mr. Oakley responded that he did not agree with the
language as it was written and suggested that there should be controls
so there would be no abuse of the system,

The chgiman asked 1f Mr. Oakley objected to rehabilitation specialists
being appointed by the Division of Workers' Compensation. The response
was negative but he went on to say that he would 1like to see develop-
ment of a rehabilitation plan and do testing. The plan would be
submitted to the state for approval after being agreed on by the
physician, employer and employee.

At the chairman's request, Representatives Bideau and 0'Neal reviewed
proposed changes to H.B. 2186, using a balloon version of the bill,
attachment #2. ‘

Jim Wilson explained to the committee a long amendment regarding venue
and bond requirements.

Representative Whiteman noted the shortage of time in which the
committee had to deal with the amendments. Regarding how awards
would be affected, she asked for statistics and for input from
conferees who had testified. ©She also stated a desire to hear from
the director's office how these proposed changes would affect

that office.

Chairman Douville asked Bill Morrissey, Department of Human Resources,
Division of Workers' Compensation, if determining attorneys' fees
would take the director's office a longer period of time to render

a decision.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page -1 Of 2
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Mr. Morrissey responded that he felt it would initially until the
systenm was operational but that he ¢id not view 1t as a problem.

A sheet of statletics comparing Hansas to surrcunding states in
benefits pald for woriers' compensation insurance was distributed
to the committee, attachment #3.

The meeting was adjourned at 9:50 a.m.

The next meeting will be February 26, 1987, at 9:00 a.m.
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Beech Aircraft Corporation 316 681 7111
P O Box 85 T 71 203603
Wichita KS 67201-0085 USA

9eecheraft

A Raytheon Company

STATEMENT BEFORE THE
KANSAS HOUSE COMMITTEE ON LABOR AND INDUSTRY
FEBRUARY 24, 1987

Mr. Chairman, members of the committee, my name is Larry Oakley, Administrator
of Workers Compensation for Beech Aircraft Corporatioh. We have aircraft
manufacturing plants in Wichita, Salina and Andover. I appreciate the
opportunity to express our position regarding the addition of a vocational

rehabilitation component to the current workers' compensation law.

‘It is Beech's position that H82186 will encourage employers and insurance
carriers to provide rehabilitation services to injured workers. We feel that
it may not be necessary to structure a formalized program within the law to

éccomplish this goal.

We believé that Beech Aircraft Corporation is a leader in developing a return-
to-work format for it's injured employees. We also believe that the control for
this format should stay in the hands of the employers so that immediate " Early

Intervention” services can be provided.

If wvocational rehabilitation is to become a component of the new legislation we
suggest that an option be included in the language for employers to submit, in
writing, for state approval, a formalized rehabilitation program that we will

follow to return injured workers to a competitive job environment.

Vocational Rehabilitation 1is a complex issue. Many factors have to be
considered in the process, a person's intellectual aptitude, education level,

motivation and psyschological factors to name a few. It may be possible because

Attachment #1
House Labor & Industry
2/25/87
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of any one or a combination of these factors that a person is not able to return to
the Tevel of earning potential they had before. We feel there should still be
recognition of the employer's effort for maximizing the injured worker's post-
injury earning potential and this consideration is not mentioned in the draft
legislation as submitted last week. This could be done in the form of a tax credit
to the employer or a modified compensation settlement that would reflect the
efforts and funds expended to return this person to the competitive job market even

if he or she doesn't have the same earning potential.

Early Intervention is a rehabilitation philosophy and format that we embrace.

Beech feels that the rehabilitation procéss has to begin immediately after the
injury occurs. Under the draft legislation, there is the possibility of 100 days
passing before any substantive services are provided. This nearly equals the time
necessary to determihe eligibility by the State Division of Rehabilitation Programs
and it is not the responsive model that has been discussed over the past three
years. It would essentially be a duplication of services already provided by the

State Division of Rehabilitation Programs.

Beech is also concerned that a new tax on employers has been proposed to establish
a rehabilitation fund. Statements were made Tast week that this tax would raise
five hundred thousand dollars of which two hundred to two hundred and fifty
thousand dollars wguld be used to‘administer the program. We cannot support a
program with administrative costs as high as they were estimated to be last week.
Under a private rehabilitation system, these costs would be factored into the
insurance premiums charged by the carriers and self-insured companies 1ike Beech

Aircraft will figure the costs of rehabilitation into their annual compensation
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budget. We do not feel there is a need to establish a state fund to pay for these

services.

In our judgement, vocational rehabilitation should be a key component of the
workers' compensation system. The draft of this legislation does not meet the
response level required for an "Early Intervention" approach to rehabilitation. We
feel those controls have to stay with the employer or their agent and that private

rehabilitation firms have the tools to respond to this philosophy and format.

Thank you.
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Session of 1087

IHOUSE BILL No. 2186

By Committee on Labor and Industry

2-4

AN ACT relating to workers compensation; concerning legisla-
tive intent; medical compensation; compensation for death
and temporary and permanent disabilities; definitions; limi-
tations on compensation and attorney fees; failure to pay
compensation due; medical evidence; review of awards; cita-
tion of act; amending K.S.A. 44-501, 44-508, 44-510, 44-510b,
44-510¢, 44-510d, 44-510¢, 44-510f, 44-511, 44-512a, 44-519,
44-528, 44-534a, 44-536, 44-567 and 44-574 and repealing the
existing sections.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 44-501 is hereby amended to read as fol-
lows: 44-501. (a) If in any employment to which the workmen’s
workers compensation act applies, personal injury by accident
arising out of and in the course of employment is caused to an
employee, the employer shall be liable to pay compensation to
the employee in accordance with the provisions of the werl-
men's workers compensation act. In proceedings under the
worlemen’s workers compensation act, the burden of proof shall
be on the claimw) establish the claimant’s right to an award of
compensation b_y:%?thc various conditions on which the

Draft of Amendments

For Consideration by Committee on Labor and Industry

claimant’s right depends. % e

(b) Except as provided in the werkemen’s workers compensa-
tion act, no employer, or other employee of such employer, shall
be liable for any injury for which compensation is recoverable
under the weorlmen’s workers compensation act nor shall an
employer be liable to any third party for any injury or death of an
employee which was caused under circumstances creating a
legal liability against a third party and for which weranen’s
workers compensation is payable by such ehiployer. L

(¢) Except for liability for medical conpensation; as provided

In determining whether the claimant has satisfied this

burden of proof,
whole record.

the trier of fact shall consider the

Attachment #3
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forin K.S.A. 44-510 and amendments thereto, the employer shall
not be liable under the werkimen’s workers compensation act in
respect of any injury which does not disable the employee for a
period of at least one week from earning full wages at the work at
which the employee is employed.

(d) Ifitis proved that the injury to the employee results from
the employee’s deliberate intention to cause such injury, or from
the employee’s willful failure to use a guard or protection against
accident required pursuant to any statute and provided for the
employee, or a reasonable and proper guard and protection
voluntarily furnished the employee by the employer, or sub-
stantially from the employee’s intoxication, any compensation in
respect to that injury shall be disallowed. The employer shall not
be liable under the werkmen’s workers compensation act where

the injur);(:)r death was substantially caused by the employee’s
use of any drugs, chemicals or any other compounds or sub-
stances, including but not limited to, any form or type of narcotic
drugs, marijuana, stimulants, depressants or hallucinogens, ex-
cept such drugs or medications which are available to the public
without a prescription from a physician and which are used for
the treatment of an illness, or which were obtained and used by
the employee pursuant to and in accordance with such a pre-
scription.

(¢) Compensation shall not be paid in case of coronary or
coronary artery disease or cerebrovascular injury unless it is
shown that the exertion of the work necessary to precipitate the
disability was more than the employee’s usual work in the course
of the employee’s regular employment.

() Except as provided in the werkmen’s workers compensa-
tion act, no construction design professional who is retained to
perform professional services on a construction project or any
employee of a construction design professional who is assisting
or representing the construction design professional in the per-
formance of prolessional services on the site of the construction
project, shall be liable for any injury resulting from the em-
ployer’s failure to comply with safety standards on the construc-
tion project for which compensation is recoverable under tlie

, disability
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werkmen’s workers compensation act, unless responsibility for
salety practices is specifically assumed by contract. The immu-
nity provided by this subsection to any construction design
professional shall not apply to the negligent preparation of de-
sign plans or specifications.

/(: It is the specific intent of the legislature that workgvf{1
compensation cases shall be decided on their merits and that the
commontaw rule of liberal construction based on the stipposed
remedial I:%s\of workers compensation legislation shall not
apply in such cases, The workers compensatim}/(@ is based on a
nutual renunciation~of common-law rights” and defenses by
employer and employees-alike. Employ ¢ rights to sue Jor dam-
ages over and above medical-henefitsand wage loss benefits are
limited by the workers conzpcn.\s‘qti\f)n act and employer rights to
raise common-law defenses such aslack of negligence, contrib-
ulory negligence on the/,part of the é)nployee, and other de-
fenses, are also limilt/cdf by the workers compensation act. Ac-
cordingly, the legislature hereby declares t\hag the workers
compensation act is not remedial in any sense and {s not to be
given a brodd liberal construction in favor of the claimant or

enapMon the one hand, nor are the rights and interests of the

employer to be favored over those of the employee on the Oth\éf:
}%)d:]

Sec. 2. K.S.A. 44-508 is hereby amended to read as follows:
14-508. As used in the workmen’s workers compensation act:

(a) “Employer” includes (1) any person or body of persons,
corporate or unincorporate, and the legal representative of a
deceased employer or the receiver or trustee of a person, corpo-
ration, association or partnership; (2) the state; or any depart-
ment, agency or authority of the state, any city, county, school
district; or other political subdivision or municipality or public
corporation and any instrumentality thereof; and (3) for the
purposes of community service work, the entity for which the
community service work is being performed and the govern-
mental agency which assigned the community service work, if
any, if either such entity or such governmental agency has (iled a
wrilten statement of election with the director to accept the

(g) It is the intent of the legislature that the
workers compensation act shall be liberally construed
for the purpose of bringing employers and employees
within the provisions of the act to provide the pro-
tections of the workers compensation act to both. The
provisions of the workers compensation act shall be

gpplied impartially as to both employers and employees
in cases arising thereunder.
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provisions under the werlmen’s workers compensation act for
persons perfonning community service work and in such case
such entity and such governmental agency shall be deemed to be
the joint employer of the person performing the community
service work and both shall have the rights, liabilities and
immunities provided under the weorkmen’s workers cmﬁpensa-
tion act for an employer with regard to the community service
work, except that the liability for providing benefits shall be
imposed only on the party which filed such election with the
director, or on both if both parties have filed such election with
the director; for purposes of community service work, “govern-
mental agency” shall not include any court or any officer or
employee thereof and any case where there is deemed to be a
“joint employer” shall not be construed to be a case of dual or
multiple employment.

(b) “Workman” or “employec” or “worker” means any per-
son who has entered into the employment of or works under any
contract of service or apprenticeship with an empléyer. Such
terms shall include but not be limited to: Executive officers of
corporations; professional athletes; persons serving on a volun-
teer basis as duly authorized law enforcement officers, ambu-
lance attendants, mobile intensive care technicians, firemen or
firefighters, but only to the extent and during such periods as
they are so serving in such capacities; persons employed by
educational, religious and charitable organizations, but only to
the extent and during the periods that they are paid wages by
such organizations; persons in the service of the state, or any
department, agency or authority of the state, any city, school
district, or other political subdivision or municipality or public
corporation and any instrumentality thereof, under any contract
of service, express or implied, and every official or officer
thereof, whether elected or appointed, while performing official
duties; volunteers in any employment, if the employer has filed
an election to extend coverage to such volunteers; minors,
whether such minors are legally or illegally employed; and
persons performing community service work, but only to the
extent and during such periods as they are performing coninu-

™
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nity service work and if an election has been [liled an election to
extend coverage to such persons. Any reference to an employee
who has been injured shall, where the employee is dead, include
a reference to the employee’s dependents, to the employee’s
legal representatives, or, if the employee is a minor or an inca-
pacilated person, to the employee’s guardian or conservator.
Unless there is a valid election in effect which has been filed as
provided in K.S.A. 44-542a and amendments thereto, such terms
shall not include individual employers, limited or general
partners or self-employed persons.

(¢) (1) “Dependents” means such members of the em-
ployee’s family as were wholly or in part dependent upon the
employee at the time of the accident.

(2) “Members of a family’” means only surviving legal spouse
and children; or if no surviving legal spouse or children, then
parents or grandparents; or if no parents or grandparents, then
grandchildren; or if no grandchildren, then brothers and sisters.
In the meaning of this section, parents include stepparents,
children include stepchildren, grandchildren include step-
grandchildren, brothers and sisters include stepbrothers and
stepsisters, and children and parents include that relation by
legal adoption. In the meaning of this section, a surviving spouse
shall not be regarded as a dependent of a deceased employee or
1s a member of the family, if the surviving spouse shall have for
more than six months willlully or voluntarily deserted or aban-
doned the employee prior to the date of the employee’s death.

(3) “Wholly dependent child or children” means:

(A) A natural or adopted child of the employee except such a
child whose relationship to the employee has been severed by
adoption;

(B) a stepchild of the employee who lives in the employee’s
houschold; er

(C) any other child who is actually dependent in whole or in
part on the employee and who is related to the employee by
marriage or consanguinity; or

(D) any child as defined in subsections (3)(A), (3)(B) or (3)(C)
who is less than 23 years of age and who is not physically or
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mentally capable of earning wages in any J!)g of substantial and

gainful employment or who isEmm#ed—ﬂaa Jull-time St“(lc"tLlJ
an accredited institution of higher education or vocational edu-
cation.

(d) “Accident” means an undesigned, sudden and unex-
pected event or events, usually of an afllictive or unfortunate
nature and often, but not necessarily, accompanied by a man-
ifestation of force. E?or-vvrmmwﬁim—workerrcmnvmsﬂﬂm:
aet-the-date-of-aceidentforper ive
wse-syndrome-—shall-bo-the-date-of-ons

't_fﬂfﬂThe elements of an accident, as stated herein, are not to
be construed in a strict and literal sense, but in a manner

designed to effectuate the purpose of lheEvmknmn_]compensa-
tion act that the employer bear the expense of accidental injury
to a worker caused by the employment.

(e) “Personal injury’” and “injury” mean any lesion or change
in the physical structure of the body, causing damage or harm
thereto, so that it gives way under the stress of the worker’s usual
labor. It is not essential that such lesion or change be of such
character as to present external or visible signs of its existence.

(h ‘The words “arising out of and in the course ol employ-

N
. attending 7, (7
i
)
!
‘;
L
: workers
;
o
(N
workers

ment” as used in the [\;gorkmen_] compensation act shall not be
construed to include injuries to the employee occurring while
the employee is on the way to assume the duties of employment
or alter leaving such duties, the proximate cause of which injury
is not the employer’s negligence. An employee shall not be
construed as being on the way to assume the duties of employ-
ment or having left such duties at a time when the worker is on
the premises of the employer or on the only available route to or
from work which is a route involving a special risk or hazard and
which is a route not used by the public except in dealings with
the employer.

(g) “Burden of proof’ means the burden of a party to per-
suade the trier of facts by a preponderance of the credible
evidence that such party’s position on an issue is more probably

basis of the whole record

/// on the

true than not tru
(h) “Director” means the director of workers’ compensation
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as provided for in K.S.A. 75-5708 and amendments thercto.

(i) The words “physician,” “surgeon” or “doctor’” shall mean
and include any person licensed, by the proper licensing au-
thority of this state, another state or the District of Columbia, to
practice medicine and surgery, osteopathy, chiropractic, den-
tistry, optometry or podiatry.

(j) “Secretary” mecans the sccretary of human resources.

(k) “Construction design professional” means any person
who is an architect, professional engineer, landscape architect or
land surveyor who has been issued a license by the state board of
technical professions to practice such technical profession in
Kansas or any corporation organized to render prolessional ser-
vices through the practice of one or more of such technical
professions in Kansas under the professional corporation law of
Kansas or any corporation issued a certificate of authorization
under K.S.A. 74-7036 and amendments thereto to practice one or
more of such technical professions in Kansas.

() “Community service work” means public or community
service performed as a result of a contract of diversion or of
assignment to a community corrections program or suspension of
sentence or as a condition of probation or in lieu of a fine
imposed by court order.

Sec. 3. K.S.A. 44-510 is hereby amended to read as follows:
44-510. Except as otherwise provided in this aet therein, medical
compensation under the werlamen’s workers compensation act
shall be as follows: (a) It shall be the duty of the employer to
provide the services of a physician, and such medical, surgical
and hospital’ treatment, including nursing, medicines, medical
and surgical supplies, ambulance, crutches, and apparatus, and
transportation to and from the home of the injured employee to a
place outside the community in which such employee resides,
and within such commmunity if the director in the direclor’s
discretion so orders, as may be reasonably necessary to cure an
relieve the employce from the effects of the injury. ces,
transportation costs and charges under this section shall be

subject loEegttlaﬁmﬂlTy the director and shall be limited to such

approval

as are fairEﬂ(:l—_I@sonabl?/ The director shall have jurisdiction to

14

and necessary
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hear and determine all disputes as to such charges and interest
due thereon.

(h) Any physician, nurse, medical supply establishment, sur-
gical supply establishment, ambulance service or hospital who
accept the terms of the werlenen’s workers compensation act by
providing services or material thereunder shall be bound by the
fees approved by the director and no injured employee or de-
pendent of a deceased employce shall be liable for any charges
above the amounts approved by the director. If the employer has
knowledge of the injury and refuses or neglects to reasonably

ovide the benelfits herein required, the employee may provide
the same for such employce, and the employer shall be liable for
such expenses subject to the regulations adopted by the director.
No judgment may be entered by any district court in any action
for the payment of an amount for medical services or materials
provided under the workers compensation act and such action
shall be stayed until final adjudication of any claim for com-
pensation for which an application for hearing is filed with the
director under K.S.A. 44-534 and amendments thereto. In the
case of an action stayed hereunder, any award of compensation
shall require any amounts payable for medical services or ma-
terials to be paid directly to the provider thereof plus an amount
of interest at the rate provided by statute for judgments.

(¢) If the services of the physician furnished as abeve pro-

ided in subsection (a) are not satislactory to the injured em-
ployee, the director may authorize the appointment of some
other physician subject to the limitations set forth in this section
and the regulations adopted by the director. 1f the serviees of @
physieinn furnished as above provided are not satislactory to the
injured employee; sueh employee may eensult witheut the
approval of the director; another physieion of the employee’s
own choiee; and the employer shall pay the fees and charges
therefor: If sueh fees and eharges are for exnmination; diagnosis;
or treatment; such fees and eharges shall not exeeed Without
application or approval, an employee may consult a physician of
the employee’s choice for the purpose of obtaining the opinion

of such physician or for exainhintimg{liagiiosi&M

or -
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but the employer shall only be liable for the fees and charges of
such physician up to a total amount of $350.

(d)  An injured employee whose injury or disability has been
established under the workmen’s workers compensation act may
rely, if doune in good faith, solely or partially on treatment by
prayer or spiritual means in accordance with the tenets of prac-
tice of a church or religious denomination without suffering a
loss of benelits subject to the following conditions:

(1) The employer or the employer’s insurance carrier agrees
thereto in writing either before or after the injury;

(2) the employee submits to all physical examinations re-
quired by the werlamen’s workers compensation act;

(3) the cost of such treatment shall be paid by the employce
unless the employer or insurance carrier agrees to make such

payment;
(4) the injured employee shall be entitled only to benefits
that would reasonably have been expected had such employee

undergone medical or surgical treatment; and

(5) the employer or insurance carrier that made an agreement
under paragraph (1) or (3) of this subsection may withdraw from
the agreement on 10 days’ wrilten notice.

Sec. 4. K.S.A.44-510b is hereby amended to read as follows:
44-510h. Where death results from injury, compensation shall be
paid as provided in K.S.A. 44-510 and amendments thereto, and

5 follows:

(a) If an employee leaves any dependents wholly dependent
upon the employee’s earnings at the time of the accident, all
compensation benefits under this section shall be paid to such
dependent persons. Such dependents shall be paid weekly
compensalion, except as otherwise provided in this section, in a
total sum to all such dependents, equal to 662/3% of the average
gross weekly wage of the employee at the time of the accident,
computed as provided in K.S.A. 44-511 and amendments thereto,
but in no event shall such weekly benelits exceed, nor be less
than, the maximum and minimum weekly benelits provided in
K.S.A. 44-510c and amendments thereto, subject to the follow-
ing:
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(1) 1l the employee leaves a surviving legal spouse or a
wholly dependent child or children, or both, who are eligible for
benefits under this section, then all death benefits shall be paid
to such surviving spouse or children, or both, and no benetits
shall be paid to any other wholly or partially dependent persons.

(2) A surviving legal spouse shall be paid compensation
Lenefits for life or until remarriage, except as otherwise provided
in this section.

(3) Any wholly dependent child of the employee shall be
paid compensation, except as otherwise provided in this section,

mtil such dependent child becomes 18 years of age, except that
any such dependent child who is not physically or mentally
capable of earning wages in any type ol substantial and gainful
employment, or who is enrolled as a full-time student in an
accredited institution of higher education or vocational educa-
tion shall be paid compensation until such dependent child
becomes 23 years of age. ,

(4) 1f the employee leaves no legal spouse or dependent
children eligible for benefits under this section but leaves other
dependents wholly dependent upon the employee’s earnings,
such other dependents shall receive weekly compensation ben-
efits as provided in this subsection until death, remarriage or so
long as such other dependents do not receive more than 50% of
their support from any other earnings or income or from any
other source, except that the maximum benefits payable to all
such other dependents, regardless of the number of such other
dependents, shall not exceed a maximum amount of $18,500.

(b) Upon the remarriage of a surviving legal spouse receiving
compensation under this section, the benefits being paid to such
spouse shall terminate, except that upon such remarriage 100
wecks of benefits at the highest rate paid to such spouse under

this section shall be paid to such spouse in one lump sun)./

(¢) Where the employee leaves a surviving legal spouse and
dependent children who were wholly dependent upon the em-
ployee’s earnings and are eligible for benefits under this section
1z of the maximum weekly benefits payable shall be apportioned
to such spouse and 2 to such dependent children.

L4

except that such lump~sum payment shall be

subject to the maximum amount of compensation

payable under this section as prescribed by
subsection (h)
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(d) 1If an employee does not leave any dependents who were
wholly dependent upon the employee’s carnings at the time of
the accident but leaves dependents, other than a spouse or
children, in part dependent on the employee’s carnings, such
percentage of a sum equal to three times the employee’s average
yearly earnings but not exceeding $18,500 but not less than
$2.500, as such employee’s average annual contributions which
the employee made to the support of such dependents during the
two years preceding the date of the accident, bears to the em-
nloyee’s average yearly earnings during the contemporancous
two-year period, shall be paid in compensation to such depen-
dents, in weekly payments as provided in subsection (a), not to
exceed $18,500 to all such dependents.

(e) The director, except as otherwise provided in this section,
shall have the power and authority to apportion and reapportion
the compensation allowed under this section, either to wholly
dependent persons or partially dependent persons, in accord-
ance with the degree of dependency as of the date of the
accident, except that the weekly payment of compensation to any
and all dependents shall not exceed the maximumn weekly ben-
efits provided in subsection (a).

() In all cases of death compensable under this section, the
employer shall pay the reasonable expense of burial not exceed-
ing $3,200.

(g) The marriage or death of any dependent shall terminate
all compensation, under this section, lo such dependent, but
shall not increase or decrease the compensation allowed to any
other dependents except that, upon the marriage or death of the
surviving legal spouse or a dependent child, the compensation
payable to such spouse or child shall be reapportioned to those,
among the surviving legal spouse and dependent children, who
remain eligible to receive compensation under this section.

(h) Notwithstanding any other provision in this section to the
contrary, the maximum amount of compensation benefits pay-
able under this section to any and all dependents by the em-
ployer shall not exceed a total amount of $100,000 $200,000 and
when such total amount has been paid the liability of the ein-
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ployer for any further compensation under this section to de-
pendents, other than minor children of the employec, shall cease
except that the payment of compensation under this section to

any minor child of the employee shall continue for the period of

the child’s minority at the weckly rate in effect when the em-
ployer’s liability is otherwise terninated under this subsection
and shall not be subject to termination under this subsection
until such child becomes 18 years of age.

(i) If the employee does not leave any dependents who are
~itizens of or residing at the time of the accident in the United

wles, the amount of compensation shall not exceed in any case
the sum of $750.

() A surviving spouse shall submit an annual statement to the
employer and to the director, in such form and containing such
information relating to eligibility for compensation under this
section as may be required by rules and regulations of the
director. If such spouse fails to submit such an annual statement,
the employer may notify the director of such failure and the
director shall notily such spouse of such failure by certified mail
with return receipt. If such spouse fails to submit the annual
statement or fails to reasonably provide the required information
within 30 days after receipt of the notice from the director, all
compensation benefits paid under this section to such spouse
‘hall be suspended until such statement is submitted in proper
form to the employer and the director.

Sec. 5. K.S.A. 44-510c¢ is hereby amended to read as follows:
44-510c. Where death does not result from the injury, compen-
sation shall be paid as provided in K.S.A. 44-510 and amend-
ments thereto and as follows:

(a) (1) Where permanent total disability results from the in-
jury, weekly payments shall be made during the period of per-
manent total disability in a sum equal lo sixty-six and two-thirds
pereent {66%3%) 662/3% of the average gross weekly wage of the
iujured employee, computed as provided in K.S.A. 44-511; and
amendments thereto, but in no case less than twenty-five doHars
($25) $25 per week nor; prier te July 1; 1980; mere than the dollar
ameunt nearest seventy-two pereent (72%) of the state’s average

LN
N
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weeldy wage nor; on and alter July 15 1980; more than the dollar
amount nearest seventy-five pereent (I5%) 1o 75% of the state's
average weekly wage, determined as provided in K.S.A. 44-511
and amendments thereto, per week. The payment of compensa-
tion for permanent total disability shall continue for the duration
of such disability, subject to review and modification as provided
in K.S.A. 44-528 and amendments thereto.

(2) Permanent total disability exists when the employee, on
account of the injury, has been rendered completely and perma-
nently incapable of engaging in any type of substantial and

ainful employment. Loss of both eyes, both hands, both arns,
both feet, or both legs, or any combination thereol, shall, in the
absence of proof to the contrary, constitute a permanent total
disability. Substantially total paralysis, or incurable imbecility or
insanity, resulting from injury independent of all other causes,
shall constitute permanent total disability. In all other cases
permanent lotal disability shall be determined in accordance
with the facts.

(h) (1) Where temporary tlotal disability results from the in-
jury, no compeusation shall be paid during the first week of
disability, except that provided in K.S.A. 44-510 and amend-
ments thereto, unless the temporary total disability exists for
three (3) consecutive weeks, in which case compensation shall
be paid for the first week of such disability. Therealler weckly
payments shall be made during such temporary total disability,
ina sum equal to sixty-six and two-thirds pereent {66243%) 662/3%
of the average gross weekly wage of the injured employee,
computed as provided in K.S.A. 44-511 and amendments thereto,
but in no case less than twenty-five dollars ($25) $25 per week
nor; prior to July &5 1980; more than the dollur amount nearest
seventy-twe pereent (72%) of the state’s average weekly wage or;
on and after July 15 1980; more than the dollar amount nearest

seventy-five pereent (15%) to [1325%_]@ the state’s average weckly
wage, determined as provided in K.S.A. 44-511 and amendments
thereto, per week. The payment of compensation for temporary
total disability shall continue for the duration of any such dis-
ability, subject to review and modification as provided in K.S.A.

75
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44-528 and amendments thereto.

(2) Temporary total disability exists when the employee, on
account of the injury, has been rendered completely and tempo-
rarily incapable of engaging in any type of substantial and
gainful employment.

(3) Where no award has been entered by the director, a
return by the employee to any type of substantial and gainful
employment; or a release by a treating physician or examining
physician, who is not regularly employed or retained by the
employer, to return to any such employment, shall suspend the
smployee’s right to the payment of temporary total disability
compensation, but shall not alfect any right the employee may
have to compensation for partial disability in accordance with
K.S.A. 44-510d and 44-510¢; and amendments thereto.

(¢) When any permanent total disability or temporary total
disability is followed by partial disability, comp'cnsa(i()n shall be
paid as provided in K.S.A. 44-510d and 44-510e; and amend-
ments thereto.

Sec. 6. K.S.A.44-510d is hereby amended to read as follows:
44-510d. (a) Where disability, partial in character but permanent
in quality, results from the injury, the injured employee shall be
entitled to the compensation provided in K.S.A. 44-510 and
amendments thereto, but shall not be entitled to any other or

Turther compensation for or during the first week following the

injury unless such disability exists for three {3) consecutive
weeks, in which event compensation shall be paid for the first
week. Therealter compensation shall be paid for temporary total
loss of use and as provided in the following schedule, sixty-six
and two-thirds pereent (66%3%) 6623% of the average gross
weekl’ wages to be computed as provided in K.S.A. 44-511 and
amendments thereto, and except that in no case shall the weekly
compensation in ne ease te be more than the maximum as
provided for in K.S.A. 44-510¢ and amendments thereto. If there
is an award of permanent disability as a result of the injury there
shall be a presumption that disability existed immediately alter
the injury and compensation is to be paid for not to exceed the
number of weeks allowed in the following schedule:
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(1) For loss of a thumb, sixty (60) 60 weeks.

(2) For the loss of a first finger, commonly called the index
finger, thirty-seven 379 37 weeks.

(3) For the loss of a second finger, thisty (30) 30 weeks.

(4) Tor the loss of a third finger, twenty {20) 20 weeks.

(5) For the loss of a fourth finger, commonly called the little
finger, fifteen {5) 15 weceks.

(6) Loss of the first phalange of the thumb or of any finger
shall be considered to be equal to the loss of ene-half (Ha) 12 ol
such thumb or finger, and the compensation shall be ene-halt
(4a) 12 of the amount specified above. The loss of the first
phalange and any part of the second phalange of any finger,
which includes the loss of any part of the bone of such second
phalange, shall be considered to be equal to the loss of twe-
thirds &4} 23 of such finger and the compensation shall be
two-tirds (%) 23 of the amount specified above. The loss of
thelirst phalange and any part of the second phalange of a thumb
which includes the loss of any part of the bone of such second
phalange, shall be considered to be equal to the loss of the entire
thumb. The loss of the first and second phalanges and any part of
the third proximal phalange of any finger, shall be considered as
the loss of the entire finger. Amputation through the joint shall
be considered a loss to the next higher schedule.

(7) For the loss of a great toe, thitty (30) 30 wecks.

(8) For the loss of any toe other than the great toe, ten 10) 10
weeks.

(9) The loss of the first phalange of any toc shall be counsid-
ered to be equal to the loss of ene-half {¥2) I/2 of such toe and whe
compensation shall be ene-half {#2) 12 of the amount above
specilted.

(10) The loss of more than one phalange of a toe shall be
considered to be equal to the loss of the entire toe.

(11) Forthe loss of a hand, ene hundred fifty 150) 150 weeks.

(12) For the loss of a forearm, tweo hundred (200) 200 wecks.

(13) Forthe loss of an arm, twe hundred ten {210) 210 weeks.

(14) For the loss of a foot, ene hundred twenty—five (425) 125

weeks.
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(15)  Forthe loss of alower leg, one hundred ninety (00) 190
weceks. .

(16) For the loss of a leg, twe hundred (200) 200 weeks.

(IT)  For the loss of an eye, or the complete loss of the sight
thercof, ene hundred twenty (120) 120 weeks.

(18)  Amputation or severance below the wrist shall be con-
sidered as the loss of a hand. Amputation at the wrist and below
the elbow shall be considered as the loss of the forearm. Ampu-
tation at or above the elbow shall be considered loss of the arm.
Amputation below the ankle shall be considered loss of the foot.
“ mputation at the ankle and below the knee shall be considered
as loss of the lower leg. Amputation at or above the knee shall be
considered as loss of the leg.

(19)  For the complete loss of hearing of both ears, ene hun-
dred ten HO) 110 weeks.

(20)  For the complete loss of hearing of one ear, thirty (30) 30
weeks,

(21) Permanent loss of the use of a finger, thumb, hand, arm,
forearm, toe, foot, leg or lower leg or the permanent loss of the
sightof an eye or the hearing of an ear, shall be equivalent to the
loss thereof. For the permanent partial loss of the use of a finger,
thumb, hand, arm, toe, foot or leg, or the sight of an eye or the

“hearing of an ear, compensation shall be paid as provided for in
K.S.A. 44-510c and amendments thereto, per week during that
sroportion of the number of weeks in the foregoing schedule
provided for the loss of such finger, thumb, hand, arm, toe, foot or
leg, or the sight of an eye or the hearing of an ear, which partial
loss thereof bears to the total loss of a finger, thumb, hand, arm,
toe, foot or leg, or the sight of an eye or the hearing ofan car; but
in no event shall the compensation payable hercunder for such
partial loss exceed the compensation payable under the schedule

[or the total loss of such finger, thumb, hand, arm, toe, foot or leg,
or the sight of an eye or the hearing of an ear, exclusive of the
healing period.

(22) TFor traumatic hernia, compensation shall be limited to
the compensation under K.S.A. 44-510 and amendments thereto,
compensation for temporary total disability during such period of

i “\‘\
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o602 time as such employee is actually unable to work on account of
0603 such hernia, and, in the event such hernia is inoperable, weekly
0604 compensation during twelve (42) 12 weeks, except that, in the
0605 event that such hernia is operable, the unreasonable refusal of
0606 the employee to submit to an operation for surgical repair of such
0607 hernia shall deprive such employee of any benefits under the
0608 werkmen’s workers compensation act.

0609 \
0610 [mities, whethero

—

petitive use conditions occurring in opposite

ing simultaneously tise, shall be

nsation due for each such

0 ~|compensated by allowing t
Ou.. lextremity undesthissection and additional’ ensation not to

0613 lexceed 20% of the total period allowed for both extren
0614 (b) Whenever the employee is entitled to compensation fora
0615 specific injury under the foregoing schedule, the same shall be
0616 exclusive of all other compensation except the benefits provided
0617 in K.S.A. 44-510 and amendments thereto, and no additional
0618 compensation shall be allowable or payable for either temporary

0619 or permanent disability, except that the director may, in proper

0620 cases, allow additional compensation during the actual healing

0621 period, such period not to be more than ten pereent (10%) 10% of

0622 the total period allowed for the scheduled injury in question nor

0623 in any event for longer than fiteen {15) 15 wecks. The return of

0624 the employee to his or her the employee’s usual occupation shall
3 terminate the healing period.

0826 Sec. 7. K.S.A.44-510e is hereby amended to read as follows:

0627 44-510e. (a) Sheuld If the employer and the employee be are
0628 unable to agree upon the amount of compensation to be paid in
0629 the case of injury not covered by the schedule in K.S.A. 5104d; as
0630 amended 44-510d and amendments thereto, the amount of com-
0631 pensation shall be settled according to the provisions of the
0632 werlimen’s workers compensation act as in other cases of dis-
0633 agreement: Provided, except that in case of temporary or perma-
0634 nent partial general disability not covered by such schedule, the
0635 werkman employee shall receive weekly compensation as deter-
0636 mined in this subsection &) during such period of temporary or
0637 permanent partial general disability not excecding a maximum of
0638 four hundred fifteen (415) 415 weeks. Weekly commpensation {6k

—

(23) Whenever the employee is entitled to
compensation for repetitive use conditions
occuring in opposite extremities, whether
occuring simultaneously or otherwise, the
compensation shall be computed as separate
scheduled injuries to each such extremity
and the percentage of loss of use thereof
shall be increased by 20% of the determined
loss of use to each such extremity.
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temporary partial general disability shall be sixty-six and bwo-
thirds pereent (66%:%) G623% of the dilference between the
averige gross weekly wage that the werkman employee was
carning prior to such injury as provided in the workinens
workers compensation act and the amount he the employee is
actually carning after such injury in any type of employment,
except that in no case shall such weekly compensation in ne ease
to exceed the maximum as provided for in K.S.A. 44-510¢; as
amended and amendments thereto. Permanent partial general
disability exists when the werkman employee is disabled in a
manner which is partial in character and permanent in quality
and which is not covered by the schedule in K.S.A. 44-510d; as
amended and amendments thereto.[i’he extent of permang

capacity for rehabilitation, wat in any event the extent of

permanent partial general %jﬂshall not be less than
isability which shall be the percent-

ity if theemployee returns to any work for wages equd
n:y'/{ wan the average gross weekly wage that the employee ©

concltt;?c/p' Sumption that the employce has no wotk disabil-

gdrning prior to the injurﬂThe amount of weekly compensation
for permanent partial general disability shall be determined: (1)
By multiplying the average gross weekly wage of the werkman
worker prior to such injury by the percentage of permanent
partial general disability as determined under this subsection
{a); and (2) by then multiplying the result so obtained by sixty-six

and two-thirds pereent {(66%%) 6623%. The amount of weekly .

compqnsation for permanent partial general disability so deter-
mined shall in no case excced the maximum as provided for in

K:S:A: 44-510¢; as amended E_ﬂ%ﬁ{fﬂmhdevmrgc’wc”ﬂ |

The extent of ?ermanent partial general disability

shall be the extent, expressed as a percentage, to

which the employee has a work disability, except

that in no case shall the extent of permanent partial
general disability be less than the extent of functional
impairment. Work disability is the extent, expressed as
a percentage, to which the ability of the employee has
been reduced to perform work of a type and character that
the worker was able to perform at the time of injury,
taking into consideration the employee's education,
training, experience, age and capacity for rehabilitation.
vFunctional impairment is the extent, expressed as a per-
centage, of the loss of a part of the total physiological
capabllltles of the human body, as established by objective
and competent medical evidence. There shall be a pre-
sumption that the employee has no work disability if the
employee returns to any work for wages equal to or more
than the average gross weekly wage that the employee was
earning prior to the injury.
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0677 thereto. If there is an award of permanent disability as a result of
0678 the compensable injury, there shall be a presumption that dis-
0679 ability existed immediately after such injury. In any case of
0680 permanent partial disability under this section, the weorkman
0681 worker shall be paid compensation for not to exceed four hun-
o688 dred fifteen (445) 415 weeks following the date of such injury,
0683 subject to review and modilication as provided in K.S.A. 44-528;
0684 as amended and amendments thereto.
0685  (b) If a werkiman an employee has received an injury for
© which compensation is being paid him, and his the employee’s
0687 death is caused by other and independent causes, any payment
0688 of compensation already due him the employee at the time of his
0689 death and then unpaid shall be paid to his the employee’s
0690 dependents directly or to his the employee’s legal representa-
0691 tives if he the employee left no dependent, but the liability of the
0692 employer for the payments of compensation not yet due at the
0693 time of the death of such werkman employee shall cease and be
0694 abrogated by his the employee’s death.
0695  (c) The total amount of compensation that may be allowed or
0696 awarded an injured werkman employee for all injuries received
0697 in any one accident shall in no event exceed the compensation
0698 which would be payable under the werkmens workers com-
0c09 pensation act for permanent total disability resulting from such
« . accident.
0701 (d) Where a minor employee or his a minor employee’s de-
0702 pendents are entitled to compensation under the werkmen's
0703 workers compensation act, such compensation shall be exclusive
0704 of all other remedies or causes of action for such injury or death,
0705 and no claim or cause of action against said the employer shall
0706 inure or accrue to or exist in favor of the parent or parents of such
0707 minor employee on account of any damage resulting to such
0708 parcnt or parents on account of the loss of carnings or loss of
0709 service of such minor employee. !
0710 (e) In any case of injury to or death of a female employee,
0711 where the said female employee or her dependents are entitled
0712 o compensation under the werkmen’s workers coimpensation

the maximum as provided for in
K.S.A. 44-510c
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act, such compensation shall be exclusive of all other remedies
or causes of action for such injury or death, and no claim or action
shall inure, accrue to or exist in favor of the surviving husband or
any relative or next of kin of such female employee against such
employer on account of any damage resulting to such surviving
husband or any relative or next of kin on account of the loss of
carnings, services, or society of such fenale employee or on any
other account resulting from or growing out of the injury or death
of such female employee.

 Sec. 8. K.S.A. 44-510f is hereby amended to read as follows:
44-510f. (a) Notwithstanding any provision of the worlanens
workers compensation act to the contrary, the maximum com-
pensation benelits payable by an employer shall not exceed the
following:

(1) For permanent total disability, including temporary total,
temporary partial, permanent partial and temporary partial dis-
ability payments paid or due, ene hundred theusand dellars
($100,000) $200,000 for an injury or any aggravation thereof.
_(2) For temporary total disability, including any prior per-
manent total, permanent partial or temporary partial disability
payments paid or due, seventy-five theusand dellars ($75;000)
$75,000 for an injury or any aggravation thereof.

(3) For permanent or temporary partial disability, including
any prior temporary total, permanent total, temporary partial, or
permanent partial disability payments paid or due, seventy-five
thousand delars ($75;000) $75,000 for an injury or any aggrava-
tion thereof.

(b) 1fan employer shall voluntarily pay unearned wages lo an
employee in addition to and in excess of any amount of disability
benefits to which the employee is entitled under the werkmen’s
workers compensation act, the excess amount paid shall be
allowed as a credit to the employer in any final lump-sum
seltlement, or may be withheld from the employee’s wages in
weekly amounts the same as the weekly amount or amounts paid
in excess of compensation due, but not until and unless the
employee’s average gross weekly wage for the calendar year
exceeds ene hundred twenty-five pereent (125%) 125% of the
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state’s average weekly wage, determined as provided in K.S.A.
44-511 and amendments thereto. The provisions of this subsec-
tion shall not apply to any employer who pays any such unearned
wages to an employece pursuant to an agreement between the
employer and employee or labor organization to which the
employce belongs.

Sec. 9. K.S.A. 44-511 is hereby amended to read as follows:
44-511. (a) As used in this section:

(1) The term “money” shall be construed to mean the gross
remuneration, on an hourly, output, salary, commission or other
hasis, at which the service rendered is recompensed in money by
the employer, but it shall not include any additional compensa-
tion, as defined in this section, any remuneration in any medium
other than cash, or any other compensation or benelits received
by the employee from the employer or any other source.

(2) The term “additional compensation” shall include and
mean only the following: (A) Gratuitics in cash received by the
employee from persons other than the employer for services
rendered in the course of the employee’s employment; (B) any
cash bonuses paid by the employer within one year prior to the
date of the accident, for which the average weekly value shall be
determined by averaging all such bonuses over the period of
time employed prior to the date of the accident, not to exceed 52
weeks; (C) board and lodging when furnished by the employer
as part ol the wages, which shall be valued at a maximum of $25
per week for board and lodging combined, unless the value has
been fixed otherwise by the employer and employee prior to the
date of the accident, or unless a higher weekly value is proved;
(D) the average weekly cash value of remuneration for services
in any medium other than cash where such remuneration is in
lieu of money, which shall be valued in terms of the average
weekly cost to the employer of such remuneration for the em-
ployee; and (E) employer-paid life insurance, health and acci-
dent insurance and employer contributions to pension and prolfit
sharing plans. In no case shall additional compensation include
any amounts of employer taxes paid by the employer under the
old-age and survivors insurance system embodied in the federal
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social security system. Additional compensation shall not in-
clude the value of such remuneration until and unless such
remuneration is discontinued. 1f such remuneration is discon-
tinued subsequent to a computation of average gross weckly
wages under this section, there shall be a recomputation to
include such discontinued remuneration.

(3) The term “wage” shall be construed to mean the total of
the money and any additional compensation which the em-
ployee receives for services rendered for the employer in whose

“cmployment the employee sustains an injury by accident arising

out of and in the course of such employment.

(4) The term “part-time hourly employee” shall mean and
include any employee paid on an hourly basis: (A) Who by
custom and practice or under the verbal or written employment
contract in force at the time of the accident is employed to work,
agrees to work, or is expected to work on a regular basis less than
40 hours per week; and (B) who at the time of the accident is
working in any type of trade or employment where there is no
customary number of hours constituting an ordinary day in the
character of the work involved or performed by the employee.

(5) The term “full-time hourly employee” shall mean and
include only those employees paid on an hourly basis who are
not part-time hourly employees, as defined in this section, and
who are employed in any trade or employment where the cus-
tomary number of hours constituting an ordinary working week
is 40 or more hours per week, or those employees who are
employed in any trade or employment where such employecs
are considered to be full-time employees by the industrial cus-
toms of such trade or employment, regardless of the number of
hours worked per day or per week.

(b) The employee’s average gross weekly wage for the pur-
pose of computing any compensation benefits provided by the
weorkmen’s workers compensation act shall be determined as
follows:

(1) Ifatthe time of the accident the money rate is fixed by the
year, the average gross weekly wage shall be the yearly rate so
fixed divided by 52, plus the average weekly value of any

N

N
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additional compensation and the value of the employee’s
average weekly overtime as computed in paragraph (4) of this

subsection.
(2) 1fat the time of the accident the money rate is fixed by the

month, the average gross weekly wage shall be the monthly rate
so fixed multiplied by 12 and divided by 52, plus the average
weekly value of any additional compensation and the value of
the employee’s average weekly overtime computed as provided
in paragraph (4) of this subsection.

(3) If at the time of the accident, the money rate is fixed by
the week, the amount so fixed, plus the average weekly value of
any additional compensation and the value of the employee’s
average weekly overtime as computed in paragraph (4) of this
subsection, shall be the average gross weekly wage.

(4) If at the time of the accident the employee’s money rate
was fixed by the hour, the employee’s average gross weekly
wage shall be determined as follows: (A) 1f the employee was a
part-time hourly employee, as defined in this section, the
average gross weekly wage shall be determined in the same
manner as provided in paragraph (5) of this subsection; (B) if the
cmployee is a full-time hourly employee, as defined in this
seclion, the average gross weckly wage shall be determined as
follows: (i) A daily money rate shall first be found by multiplying
the straight-time hourly rate applicable at the time of the ac-
cident, by the customary number of working hours constituting
an ordinary day in the character of work involved; (ii) the
straight-time weekly rate shall be found by multiplying the daily
money rate by the number of days and half days that the em-
ployee usually and regularly worked, or was expected to work,
but 40 hours shall constitute the minimum hours for computing
the wage of a full-time hourly employee; (iii) the average weekly
overtime of the employee shall be the total amount earned by the
employee in excess of the amount of straight-time money earned
by the employee during the 26 calendar weeks immediately
preceding the date of the accident, or during the actual number
of such weeks the employee was employed if less than 26 weeks,
divided by the number of such weeks; and (iv) the average gross
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weekly wage of a full-tine hourly employee shall be the total of
the straight-time weekly rate, the average weekly overtime and
the weckly average of any additional compensation.

(5) Ifatthe time of the accident the money rate is fixed by the
output of the employee, on a commission or percentage basis, on
a flat-rate basis for performance of a specified job, or on any other
basis where the money rate is not fixed by the week, month, year
or hour, and if the employee has been employed by the employer
at least one calendar week immediately preceding the date of the
accident, the average gross weekly wage shall be the gross
amount of money earned during the number of calendar weeks
so employed, up to a maximum of 26 calendar weeks immedi-
ately preceding the date of the accident, divided by the number
of weeks employed, or by 26 as the case may be, plus the average
weekly value of any additional compensation and the value of
the employee’s average weekly overtime computed as provided
in paragraph (4) of this subsection. If the employee had been in
the employment of the employer less than one calendar week
immediately preceding the accident, the average gross weekly
wage shall be determined by the director based upon all of the
evidence and circumstances, including the usual wage for simi-
lar services paid by the same employer, or if the employer has no
employees performing similar services, the usual wage paid for
similar services by other employers. The average gross weekly
wage so determined shall not exceed the actual average gross
weekly wage the employee was reasonably expected to earn in
the employee’s specilic employment, including the average

weckly value of any additional compensation and the value of

the employee’s average weekly overtime computed as provided
in paragraph (4) of this subsection. In making any computations
under this paragraph (5), workweeks during which the employee
was on vacation, leave of absence, sick leave or was absent the
entire workweek because of illness or injury shall not be con-
sidered.

(6) (A) The average gross weckly wage of a person serving on
a volunteer basis as a duly authorized law enforcement officer,
an ambulance attendant, mobile intensive care techuician, fire-
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man or fire fighter, or any other volunteer under the worlanen’s
workers compensation act, who reccives no wages for such
services, or who receives wages which are substantially less than
the usual wages paid for such services by comparable employers
to employees who are not voluntecrs, shall be computed on the
basis of the usual wages paid by the employer for such services
to employees who are not volunteers, or, il the employer has no
employees performing such services for wages who are not
volunteers, the average gross weekly wage shall be computed on
the basis of the usual wages paid for such services by comparable
employers to employees who are not volunteers.

(B) ‘The average gross weekly wage of any person performing
community service work shall be deemed to be $37.50.

(7) The average gross weekly wage of an employee who
sustains an injury by accident arising out of and in the course of
multiple employment, in which such employece performs the
same or a very similar type of work on a part-time basis for cach
of two or more employers, shall be the total average gross weekly
wage of such employee paid by all the employers in such
multiple employment. The total average gross weekly wage of
such employee shall be the total amount of the individual
average gross weekly wage determinations under this section for
each individual employment of such multiple employment.

(8) In dctermining an employee’s average gross weekly wage
with respect to the employer against whom claim for compensa-
tion is made, no money or additional compensation paid to or
received by the employee from such employer, or from any
source other than from such employer, shall be included as
wages, cxcept as provided in this section. No wages, other
compensation or benefits of any type, except as provided in this
section, shall be considered or included in determining the
employee’s average gross weekly wage.

(¢) In any case, the average yearly wage shall be found by
multiplying the average gross weekly wage, as determined in
subsection (b), by 52.

(d) The state’s average weekly wage for any year shall be the
average weekly wage paid to employces in insured work subject
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to Kansas employment security law as determined annually by
the seeretary of human resources as provided in K.S.A. 44-704
and amendmenls thereto.

(¢) Mecnbers of a labor union or other association who per-
form services in behalf of the labor union or other association and
who are not paid as full-time employees of the labor union or
other association and who are injured or sufler occupational
disease in the course of the performance of duties in behalf of the
labor union or other association shall recover compensation
benelits under the werkmen’s workers compensation act from
‘e labor union or other association if the labor union or other
association files an election with the director to bring its mem-
bers who perform such services under the coverage of the weorlk-
men’s workers compensation act.

The average weekly wage for the purpose of this subsection
shall be based on what the employee would earn in the em-
ployee’s general occupation if at the time of the injury the
employee had been performing work in the employee’s general
occupation. The insurance coverage shall be furnished by the
labor union or other association.

Sec. 10. K.S.A. 44-512a is hereby amended to read as fol-
lows: 44-512a. (a) In the event any compensation, including
medical compensation, which has been awarded under the
workmen’s workers compensation act, is not paid when due to

ae person, firm or corporation entitled thereto, the wetkman
worker shall be entitled to a civil penalty, to be set by the
director and assessed against the employer or insurance carrier
liable for such compensation; in an amount of not more than ene
hundred dollars ($100) $100 per week for each weck any dis-
ability compensation is past due; and in the sum of twenty-five
dollars ($25) $25 for each past due medical bill, if: (1) Service of
written demand for payment, setting forth with particularity the
items of disability and medical compensation claimed to be
unpaid and past due, has been made personally or by registered
mail on the employer or insurance carrier liable for such com-
pensation; and its attorney of record; and (2) payment of such
demand is thereafter refused or is not made within twenty (20) 20

o~
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days from the date of service of such demand.

(b) After the service of such written demand, if the payment
of disability compensation or medical compensation set forth in
the written demand is not made within twenty (20) 20 days from
the date of service of such wrilten demand, plus any civil
penalty, as provided in subsection (n) of this secetion, il such
compensation was in fact past due, then all past due compensa-
tion and any such penalties shall become immediately due and
payable. Service of written demand shall be required only once
after the award. Subsequent failures to pay compensation, in-
cluding medical compensation, shall entitle the worker to apply
for the civil penalty without demand. The werlanan worker may
maintain an action in the district court whieh would have juris-
diction over an appeal of an eward of eompensation to the
elnimant; of the county where the cause of action arose for the
collection of such past due disability compensation and medical
compensation, any civil penalties duc under this section; and the
reasonable attorneys: attorney fees incwrred in connection with
the action,

(¢) The remedies ol execution, attachment, garnishment or
any other remedy or procedure for the collection of a debt now
provided by the laws of this state shall apply to such action and
also to all judgments entered under the provisions of K.S.A.
44-520: Provided and amendments thercto, except that no ex-
emption granted by any law shall apply except the homestead
exemptlion granted and guaranteed by the constitution of this
state.

See. 11.  K.S.A.44-519 is hercby amended to read as follows:
44-519. No report of any examination of any employee by a
physician or surgeon or other health care provider, as herein-
before in this aet provided for in the workers compensation act,
nor any certificate issued or given by the physician or surgeon or
other health care provider making such examination, shall be
competent evidence in any proceeding for the determining or
collection of compensation unless supported by the testimony of
such physician or surgeon or other health care provider, if this
testimony is admissible, nor shall it be compelent evidence in
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any case where lestimony of such physician or surgeon or other
health care provider is notadmissible. The statement of charges
of a physician or surgeon or other health care provider shall be
admissible into evidence if supported by the foundation testi-
mony of the claimant or such health care provider subject to
objections as to whether the services rendered or a portion
thereof or the charges therefor were reasonable and necessary to
cure or relieve the employee from the effects of the injury.
Objections to such statements of charges shall be specific. If it is
Jound by the director that such services or charges, or any
sortion thereof, were not reasonable and necessary, the director
nay assess costs and attorney fees to the employee or the
employee’s attorney, or both, as the director deems appropriate
under the circumstances. If it is found by the director that the
objection was not made in good faith, the cost of proving the
reasonableness and necessity of such services or charges shall be
assessed to the objecting party. A

Sec. 12, K.S.A. 44-528 is hereby amended to read as follows:
44-528. (a) Any award or modification thereof agreed upon by the
parlies, except lump-sum settlements approved by the director
or administralive law judge, whether the award provides for
compensation into the future or whether it does not, may be
reviewed by the director for good cause shown upon the appli-
ation of the employee, employer, dependent, insurance carrier

-any other interested party. In connection with such review the
director may appoint one (1) or two {2) physicians to examine the
employee and report to the director. The director shall hear all
compelent evidence oflered and if the director finds that the
award has been obtained by fraud or undue influence, that the
award was made without authority or as a result of serious
misconduct, that the award is excessive or inadequate or that the
incapacity or disability of the employee has increased or dimin-
ished, the director may modify such award, or reinstate a prior
award, upon such terms as may be just, by increasing or dimin-
ishing the compensation subject to the limitations provided in
the worlamen’s workers compensation act.

(b) If the director shall find Jinds that the employee has

TN
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returned to work for the same employer in whose employ the
employce was injured or for another employer and is earning or
is capable of carning the same or higher wages than the em-
ployce did at the time of the accident, or is capable of gaining an
income from any trade or employment which is equal to or
greater than the wages the employce was earning at the time of
the accident, or shall find finds that the employec has absented
and continues o be absent so that a reasonable examination
cannot be made of the employee by a physician selected by the
employer, or has departed beyond the boundaries of the United
Stales, the director may modify the award and reduce compen-
sation or may cancel the award and end the compensation.

(¢) The number of reviews under this section shall be limited
pursuant to rules and regulations adopted by the director to
avoid abuse.

See. 13. K.S.A. 44-534a is hereby amended to read as fol-
lows: 44-534a. (a) Alter filing an application for a hearing pursu-
ant o K.S.A. 44-534 and amendments thereto, the employee may
make application for a preliminary hearing, in such form as the
director may require by rules and regulations, on the issues of
the furnishing of medical treatment and the payment of tempo-
rary total disability compensation. At least seven days prior to
filing an application for a preliminary hearing, the employee
shall notify the employer of the employee’s intent to file such an
application and shall confirm such notice by letter. Upon receipt
of an application for such a preliminary hearing, the director
shall give seven days’ written notice by mail to the employer of
the date set for such hearing. Such preliminary hearing shall be
summary in nature and shall be held by the director or an
administrative law judge in any county designated by the direc-
tor or administrative law judge, and the director or administra-
tive law judge shall exercise such powers as are provided for the
conduct of full hearings on claims under the workmen’s com-
pensation act. Upon a preliminary finding that the injury to the
employece is compensable and in accordance with the facts
presented at such preliminary hearing, the director or adminis-
trative law judge may make a preliminary award of medical and
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temporary total disability compensation to be in effect pending
the conclusion of a full hearing on the claim. The decision in
such preliminary hearing shall be rendered within five days of
the conclusion of such hearing. No such preliminary findings or
preliminary awards shall be appealable by any party to the
proceedings, and the same shall not be binding in a full heaving
on the claim, but shall be subject to a full presentation of the

facts. .
(b) 1f compensation in the form of medical benefits or tem-
porary total disability benefits has been paid by the employer or

“the employer’s insurance carrier either voluntarily or pursuant

to a preliminary award entered under this section and, upon a
full hearing on the claim, the amount of compensation se
awnrded is redueed o Lo which the employec is entitled is Jound
to be less than the amount of compensation paid or is tolally
disallowed upon a full hearing en the elaim, the employer and
the employer’s insurance carrier shall be reimbursed from the
workers’ compensation fund established in K.S.A. 44-566a and
amendments thereto, for all amounts of compensation so paid
which are in excess of the amount of compensation that the
employee is entitled to as determined in the full hearing on the
claim. The director shall determine the amount of compensation
paid by the employer or insurance carrier which is to be reim-
bursed under this subsection, and the director shall certify to the
conmmnissioner of insurance the amount so determined. Upon
receipt of such certification, the commissioner of insurance shall
cause payment to be made to the employer or the employer’s
insurance carrier in accordance therewith.

Sec. 14. K.S.A.44-536 is hereby amended to read as follows:

TN

(N

44-536. (a) W'rth!;spect to any and all proceedings in connection
with any initial or original claim for compensation, no claim of
any attorney for services rendered in connection with the secur-
ing of compensation for an employee or his or her the employee’s
dependents, whether secured by agreement, order, award or a
judgment in any court shall exceed bwenty-five pereent (25%)
25%—of—the—nrount—of-compensation—rteeovered-and—paid, in
addition to actual expenses incurred, and—subjeetto-the-other

Subject to the other

provisions of this section, with
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the total of the amount equal to 25% of that portion of the compensation

5 of the sum which would be due under
the workmen’s workers compensation act for four hundred fif-
teen (415) 415 weeks of permanent total disability based upon
the employee’s average gross weekly wage prior to the date of
the accident and subject to the maximum wecekly benefits pro-

vided in K.S.A. 44-510c and amendments theretorexcept-that-the
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iecgvsred and paid Which is not more than $20,000, plus the amount equal
tganogzgfoggagugoytlontof the ﬁompgnsation recovered and paid which is more
' _ is not more than $70,000, and plus the amount equal %
ggotggg pgiglog of the cgmpensation recovered and paid which is‘gore tgago
' . ept as provided in subsection (j), in an i i
' y case involvin -
pensation for death, total permanent disability or partial permaneng 322_

ability, the amount of attorney fees ther
efor shall
of the amount equal to 25% of that portion not exceed the total

which is not more than $20,000, plus the amount equal to 10% of that portion

(h) All atterneys” attorney fees in connection with the initial
or original claim for compensation shall be fixed pursuant to a
wrillen contract between the attorney and the employee or his o¢
het the employee’s dependents, and every attorney, whether the
disposition of the original claim is by agreement, settlement,
award, judgment or otherwise, shall file his ex her the attorney’s
contract with the director who shall approve said such contract
only if it is in accordance with all provisions of this section. Any
contracts for atterneys™ attorney fees not in excess of the limits
provided in this section and approved by the dircctor shall be
enforceable as a lien on the compensation duc or to become due.

(¢) No atterneys” attorney fees shall be charged with respect
to compensation for medical expenses, except where an allow-
ance is made for proposed or future treatiment as a part of a

compromise scitlemeny.
(1) No atterneys” attorney fces shall be charged in connec-
tion with any temporary total disability compensation unless the

payment of such compensation in the proper amount is refused,

or unless such compensation is terminated by the employer and
the payment of such compensation is obtained or reinstated by
the cfforts of the attorney, whether by agreement, settlement,

of such sum which is more than $20,000 but is not more than $70,000, and
plus the amount equal to 5% of that portion of such sum which ié moée th
$70,000. The amgunt of an attorney's fee shall be subject to review and an_
proval by the director under this section and shall not exceed the maxi n
???unt determined under this subsection, except as provided in subsecziggm

and subject to the maximum amount determined under subsection (a)

award or judgment.
() With regard to any claim where there is no dispute as to
any of the material issues prior to representation of the claimant

1and subjecE to the maximum amount determined under subsection (a)
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or claimants by an attorney, or where the amount to be paid for
compensation does not exceed the offer made to the claimant or
claimants by the employer prior to representation by an attorney,
the fees to any such attorney shall not exceed cither the sum of
two hundred fifty dollars ($250); $250 or a reasonable fee for the
time actually spent by the attorney, as determined by the direc-
tor, whichever is greater, exclusive of reasonable attorney’s at-
torney fees for any representation by such attorney in reference
to any necessary probate proceedings.

() Al attorneys® attorney fees for representation of an em-

oyee or his er her the employee’s dependents shall be only
recoverable from compensation actually paid to such employee
or dependents, except as specifically provided otherwise in
subsection (g) and (h) of this seetion.

(g) Inthe eventany atlorney renders services'to an employee
or his or her the employee’s dependents, subsequent to the
ultimate disposition of the initial and original claim, and in
connection with an application for review and modification, a
hearing for vocational rchabilitation, a hearing for additional
medical benefits, or otherwise, such attorney shall be entitled to
reasonable attorney’s attorney fees for such services, in addition
lo atterney-s attorney fees received or which he or she the
attorney is entitled to receive by his er her contract in connec-

“m with the original claim, and such atterney’s attorney fees
-aall be awarded by the director on the basis of the reasonable
and customary charges in the locality for such services and not on
a contingent fee basis. If the services rendered under this sub-
section by an attorney result in an additional award of compen-
sation, the atterney’s attorney fees shall be paid from such
amounts of compensation. If such services involve no additional
award of compensation, the dircctor shall fix the proper amount
of such attorney’s fees in accordance with this subsection and
such fees shall be paid by the employer.

(h) Any and all disputes regarding atterneys’ attorney fees,
whether such disputes relate to which of one or more attorneys
represents the claimant or claimants or is entitled to the attor-
neys~ attorney fees, or a division of atterneys’ attorney fees

N
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where the claimant or claimants are or have been represented by
more than one attorney, or any other disputes concerning atter-
ney’s attorney fees or contracts for atterneys™ attorney fees, shall
be hieard and determined by the director, after reasonable notice
to all interested parties and attorneys.

(i) After reasonable notice and hearing before the director,

any attorney found to be in violation of any provision of this
section shall be required to make restitution of any excess fees
charged.

KSoe. 15. K.S.A. 44-567 is hercby amended to read as follows:
44-567. (a) An employer (1) who operates within the provisions of
the workmen’s workers compensation act {2) and who knowingly
employs or retains a handicapped employee, as defined in K.S.A.
44-566 and amendinents thereto; shall be relieved of liability for
compensation awarded or be entitled to an apportionment of the
costs thereof as follows:

(A) Whenever a handicapped employee is injured or is dis-
abled or dies as a result of an injury and the director awards
compensation therefor and finds that the injury, disability or the
death resulting therefrom probably or most likely would not
have occurred but for the preexisting physical or mental impair-
ment of the handicapped employee, all compensation and ben-
clits payable because of the injury, disability or death shall be
paid from the workers’ compensation fund.

(B) Subject to the other provisions of the werkmen’s workers
compensation act, whenever a handicapped employee is injured
or is disabled or dies as a result of an injury and the director finds
that the injury probably or most likely would have been sus-
tained or suffered without regard to the employee’s precxisting
physical or mental impairment but the resulting disability or
death was contributed to by the preexisting impairment, the
director shall determine in a manner which is equitable and
reasonable and based upen medical evidenee the amount of
disability and proportion of the cost of award which is attributa-
ble to the employee’s preexisting physical or mental impairment,
and the amount so found shall be paid from the workers’ com-
pensation fund.
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ness of such additional amount of attorney fees, the director shall consider

the followj : ngﬁq,@AAypa

. ThéQ%fﬁzIand labor required, the novelty and difficulty of the
quesftions involved and the skill requisite to perform the legal service
properly;
the likelihood, if apparent to the employee or the employee's

dents, that the acceptance of the particular case will preclude other
employment by the attorney;

() the fee customarily charged in the locality for similar legal ser-

(4) the amount involved and the results obtained;

(%) the time limitations imposed by the employee, by the employee's
deperfdents or by the circumstances; ‘

(6) the nature and length of the professional relationship with the
emplgyee or the employee's dependents; and

the experience, reputation and ability of the attorney or attorneys
perfofming the services.
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(h) 1In order to be relieved of liability under this section, the
employer must prove either that the employer had knowledge of
the preexisting impairment at the time the employer employed
the handicapped employee or that the employer retained the
handicapped employee in employment after acquiring such
knowledge. The employer’s knowledge of the preexisting im-
pairment may be established by any evidence suflicient to
maintain the employer’s burden of proof with regard thereto.
Knowledge of a physician who examined or treated the em-
ployee on behdlf of the employer shall be attributed to the
employer. If the employer, prior to the occurrence of a subse-
quent injury to a handicapped employee, files with the director a
nolice of the employment or retention of such employee, to-
gether with a description of the handicap claimed, such notice
and description of handicap shall crcate a presumption that the
employer had knowledge of the preexisting impairment. The
employer’s knowledge of a preexisting impairment establishes a
reservation in the mind of the employer when deciding whether
to hire or retain the employee.

(¢) Knowledge of the employee’s preexisting impairment or
handicap at the time the employer employs or retains the em-
ployee in employment shall be presumed conclusively if the
employee, in connection with an application for employment or
an employment medical examination or otherwise in connection
with obtaining or retaining employment with the employer,
knowingly: (1) Misrepresents that such employee does not have
such an impairment or handicap; (2) misrepresents that such
employee has not had any previous accidents; (3) misrepresents
that such employee has not previously been disabled or com-
pensated in damages or otherwise because of any prior accident,
injury or disease; (4) misrepresents that such employee has not
had any employment terminated or suspended because of any
prior accident, injury or disease; (5) misrepresents that such
employee does not have any mental, emotional or physical
impairment, disability, condition, disease or infirmity; or (G)
misrepresents or conceals any facts or information which are
reasonably related to the employee’s claim for compensation.
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(d) An employer shall not be relieved of liability for com-
pensation awarded nor shall an employer be entitled to an
apportionment of the costs thereof as provided in this section,
unless the employer shall cause the commissioner of insurance,
in the capacity of administrator of the workers’ compensation
fund, to be impleaded, as provided in K.S.A. 44-566a and
amendments thereto, in any proceedings to determine the com-
pensation to be awarded a handicapped employee who is injured
or disabled or has died, by giving written notice of the em-
ployee’s claim to the commissioner of insurance prior to the first
full hearing where any evidence is presented on the claim.

(¢) Amendments to this section shall apply only to cases
where a handicapped employee, or the employee’s dependents,
claims compensation as a result of an injury occurring after the
eflcctive date of such amendments.

() The total amount of compensation due the employee shall
be the amount for disability computed as provided in K.S.A.
44-503a, 44-510 to through 44-510g; inelusive; and 44-511, and
amendments thereto, and in no case shall the payments be less
nor more than the amounts provided in K.S.A. 44-510c and
amendments thereto.

Sec. 16. K.S.A.44-574 is hereby amended to read as follows:
44-574. The provisions of seetions 1 te 55; inelusive; of this aet
and the acts eontained in artieles 5 und 5a of ehapter 44 of the
Kansas Statutes Annetated K.S.A. 44-501 through 44-592 and
44-5a01 through 44-5a22, and any acts amendatory thereof or
supplemental thereto, shall be construed together and shall be
known and may be cited as the “workmen’s workers compensa-
tion act.” Any reference in any of the statutes of this state to any
of the aets eontained in artiele 5 or 5a of ehapter 44 of the Kansas
Statutes Annetated statutes referred to by this section shall be
deemed to be a reference to the werkmen’s workers compensa-
tion act. Whenever the workmen’s compensation act, or words of
like effect, is referred to or designated by statute, contract or
other document, such reference or designation shall be deemed
to apply to the workers compensation act.

Sec. 17. K.S.A. 44-501, 44-508, 44-510, 44-510b, 44-510c, 44-
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0380 510d, 44-510e, 44-510f, 44-51 1, 44-512a, 44-519, 44-528, 44-534a,
0381 44-536, 44-567 and 44-574 are hereby repealed.

0382 Sec. 18. This act shall take effect and be in force from and
0383 alter its publication in the statute book.
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HYPOTHETICAL:

KANSAS:

OKLAHOMA:

TOWA:

NEBRASKA:

MISSOURI:

ARKANSAS:

COLORADO:

SOURCE:

SIMULTANEOUS BILATERAL
UPPER EXTREMITY REPETITIVE
USE CONDITIONS

$450.00 average weekly wage.
10% functional impairment to each upper extremity at the wrist.
No temporary total benefits paid.

Claimant cannot return to same job.

$75,000.00
$16,300.00
$10,336.40
$7,875.00
$6,268.40
$5,250.00

$1,747.20

(Kansas is the only state which applies a work disability to such instances.)

Fred S. James, Claims Management Service

(A national third party claims administrator)

Attachment #3
House Labor & Industry

2/25/87





