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MINUTES OF THE _House = COMMITTEE ON Labor and Industry
The meeting was called to order by Representative Arthur Douville at

Chairperson

—9:40  a.m.m. on March 23 1987 in room
All members were present except:

Representative Cribbs - Excused

Representative Hensley - Excused

.Re reiFntative Holmes - Excused
Committed sta present:

Jerry Ann Donaldson, Research Department
Jim Wilson, Revisor of Statutes' Office
Juel Bennewitz, Secretary to the Committee

Conferees appearing before the committee:

__526=S of the Capitol.

Chairman Douville called attention to the amendment made on the last page of
H.B. 2573 regarding the retroactive date for preliminary award, saying that it
had been pointed out that in some cases it would be too unreasonable. The
reason for this being, that in some cases where the employee is off work for

a prolonged period of time and the carrier may not have been fulfilling its
obligation, a hardship is incurred by the employee. One suggested solution
was that a preliminary award for temporary total disability may be retroactive
for not more than 10 weeks prior to the application for a preliminary hearing
under this section. This would apply to temporary total only, not medical.

Medical would be allowed only from the date of application.

Representative O'Neal questioned whether this wouldn't allow the possibility

of a judge making such an award on a routine basis.

The chairman conceded that it was a difficult question, that it was a matter
of interpretation on the part of the judge and that maybe it should be unusual
circumstances with the director being given some rules on that area.

Representative Bideau indicated that he could support such an action as long
as it was not repealing the director's rule and the language was tracked to
make sure that it was highly unusual circumstances. He was in agreement with
Representative O'Neal's concern that if there were not specifics regarding

such an award that it would be made in the majority of cases.

Representative Green asked if the judge had the authority to deny the 10

weeks. The answer was affirmative.

"Unusual circumstances' is in the current statute. Chairman Douville asked
Bill Morrissey, Department of Human Resources - Division of Workers' Compensa-

tion, how the rule was being applied at present.

Mr. Morrissey stated that generally the award was from the date of the applica-
tion unless there were circumstances that indicated no real reason for not
having taken compensation, no contest or some very good reason for an applica-

tion not having been filed.

Representative O'Neal concluded that it may be best to leave the language as it
is in the current statute giving the director the latitude to make such decisions

in such unusual cases.

Mr. Morrissey made note that it would then be necessary to strike the language

in lines 0301, 0302 and 0303, page 8 of H.B. 2573, attachment #1.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections.
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Representative Patrick made a motion to strike lines 0301, 0302 and 0303 from
H.B. 2573. Representative Bideau seconded the motion which carried on a voice
vote.

Chairman Douville reiterated that striking this section leaves the statute as it
stands currently and the director will be relied upon to see that the rule is
enforced.

Representative Whiteman proposed an amendment on line 0281 after the word
"compensation", to insert '"and for any matter relative to the furnishing of
vocational rehabilitation'. She stated the purpose would be to allow raising

the issues of medical, the payment of temporary total and any difficulty regarding
the furnishing of vocational rehabilitation at the preliminary hearing.

The chairman noted that Kansas does not have a procedure where a preliminary
hearing can be held on a formal basis without an employee filing for one, which
most employees are reluctant to do. Missouri has provision for a preliminary
hearing in which the parties can come in even though they are not represented
by an attorney.

Representative Bideau noted that the employee is the only party having the
right to file for a preliminary hearing, thus the employer has no avenue for
any objection to the vocational evaluation process. He found no fault with the
language of the amendment but stated that it did not solve the problem.

Chairman Douville called attention to the fact that with a preliminary hearing
there is no appeal on the basis of medical or temporary total.

Representative Whiteman stated that though her proposed amendment may not go
far enough, it provides for any difficulty involving vocational rehabilitation
to be addressed at the preliminary hearing.

Representative Whiteman made a motion that her proposed amendment be adopted.
Representative Green seconded the motion which carried.

Representative 0'Neal restated his concern for the time limit regarding what
would appear to be automatic temporary total as the law is now written. He
expressed some suggestions for changes. Chairman Douville stated that the
issue would be further addressed on Thursday.

The meeting was adjourned at 10:04 a.m.

The next meeting will be March 24, 1987, at 9:00 a.m.
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Session of 1987

HOUSE BILL No. 2573

By Committee on Appropriations

3-19

0017 AN ACT concerning workers’ compensation; relating to rehabil-
0018 itation; preliminary hearings; amending K.S.A. 44-510g and
0019  44-534a and repealing the existing sections.

0020 Be it enacted by the Legislature of the State of Kansas:

0021 Section 1. K.S.A. 44-510g is hereby amended to read as fol-
0022 lows: 44-510g. (a) A primary purpose of the seotkmen’s workers
0023 compensation act shall be to restore to the injured employee to
0024 substantial end gainful employment the ability to perform work
0025 in the open labor market and to earn comparable wages. To this
0026 end, the director shall appoint, subject to the approval of the
0027 secretary, a specialist in medical, physical and vocational reha-
0028 bilitation, who shall be referred to as the rehabilitation adminis-
0029 trator. The rehabilitation administrator shall be in the classified
0030 service under the Kansas civil service act. The rehabilitation
0031 administrator shall: (1) Continuously study the problems of
0032 physical and vocational rehabilitation; (2) investigate and main-
0033 tain a directory of all rehabilitation facilities, public or private, in
0034 this state, and, where such rehabilitation administrator deter-
0035 mines necessary, in any other state; and (3) be fully knowledge-
0036 able regarding the eligibility requirements of all state, federal
0037 and other public medical, physical and vocational rehabilitation
0038 facilities and benefits. With respect to private facilities and
0039 agencies providing medical, physical and vocational rehabilita-
0040 tion services, including rehabilitation service programs pro-
0041 vided directly by employers, the director shall approve as quali-
0042 fied such facilities, institutions, agencies, employer programs
0043 and physicians as are capable of rendering competent rehabili-
0044 tation services. No such facility e#, institution, agency or em-
0045 ployer program shall be considered qualified unless it is specif-
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ically equipped to provide rehabilitation services for persons
suffering from either some specialized type of disability or some
general type of disability within the field of occupational injury
or disease, and is staffed with trained and qualified personnel
and, with respect to medical and physical rehabilitation, unless it
is supervised by a physician qualified to render such service. No
physician shall be considered qualified unless such physician
has had such experience and training as the director may deem
necessary.

(b) Under the direction of the director, and subject to the
director’s final approval, the rehabilitation administrator shall
have the duties of directing and auditing medical, physical and
vocational rehabilitation of employees in accordance with the
provisions of this section.

(c) An employee who has suffered an injury shall be entitled
to prompt medical and physical rehabilitation services; as may
be reasonably necessary to restore to such employee to substan-
tial and gainful employment the ability to perform work in the
open labor market and to earn comparable wages and as pro-
vided in this section.

(d) When as a result of an injury or occupational disease
which is compensable under the workmen’s workers compensa-
tion act, the employee is unable to perform work for the same
employer with or without accommodation or for which such
employee has previous training, education, qualifications or ex-
perience, or when sueh employee is unable o perform other
substantial and geinful empleyment; such employee shall be
entitled to such vocational rehabilitation services, including
retraining and job placement, as may be reasonably necessary to
restore to such employee to substantial and gainful employment
the ability to perform work in the open labor market and to earn
comparable wages and as provided in this section.

(e) (1) If the employee has remained off work for 90 days or
if it is apparent to the director that the employee requires
vocational rehabilitation services and, in either case, if ap-
proved rehabilitation services are not voluntarily furnished to
the employee by the employer, the director, on such director’s
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own motion or upon application of the empleyee or employes;
and after affording the parties an oppeortunity to be heard and o
present evidenee any party, may refer the employee to a gual-
fied physieian or qualified public agency, if the employee is
eligible, or private agency or facility, or the employer’s rehabil-
itation service program, if qualified, for evaluation and for a
report of the practicability of, need for, and kind of service,
treatment, training or rehabilitation which is or may be necessary

and appropriate to render such employee £it for substantial and
gainful employment able to perform work in the open labor
market and to earn comparable wages. The costs of such evalu-
ation and report shall be at the expense of the employer. Each
report shall contain a rehabilitation plan which shall adhere to
the following priority listing of rehabilitation goals:

(A) The first priority is to return the employee to the same
work for the same employer;

(B) the second priority is to return the employee to the same
work, with accommodation, for the same employer;

(C) the third priority is to return the employee to other work,
with or without accommodation, for the same employer;

(D) the fourth priority is to return the employee to the same
work for another employer;

(E) the fifth priority is to return the employee to other work
for another employer; and

(F) the sixth priority is to provide vocational rehabilitation,
reeducation and training.

(2) Within 30 days after such referral, the report shall be
submitted to the rehabilitation administrator. Within 10 days
after receipt by the rehabilitation administrator, the rehabili-
tation administrator shall assign a rehabilitation coordinator to
review the report. If all parties do not agree with the report, the
rehabilitation coordinator shall confer with the rehabilitation
service provider, the employee‘and the employer to review the
evaluation and the proposed rehabilitation plan in the report.
The rehabilitation coordinator shall ensure that the evaluation
and the rehabilitation plan are objective and reasonable and
that the rehabilitation goal is reasonably obtainable. Within 10
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days after such review and approval of the report, the rehabilita-
tion coordinator shall deliver copies of the approved report,
including any revisions of the rehabilitation plan, to each party,
to the rehabilitation administrator and to the assigned admin-
istrative law judge, if there is one. Upon receipt of such report,
and after affording the parties an opportunity to be heard and
present evidence, the director:

{H(A) May order that any treatment, or medical and physical
rehabilitation, as recommended in the report or as the director
may deem necessary, be provided at the expense of the em-
ployer; ’

{2)(B) where the employee is unable to engage in any trpe of
substantial end gainful employment and vocational rehabilita-
tion, reeducation or training is recommended in the report, or is
deemed necessary by the director to restore to the employee %o
the ability to perform work in the open labor market and to earn
comparable wages, may direct the employee to the appropriate
federal, state or other public facility or agency where such
services will or may be provided at no cost to the employer,
except as hereinsfter otherwise provided in this section , or,
upon the request of the employer, to a qualified rehabilitation
service program provided directly by the employer; and

3} (C) if the employee is not eligible for such vocational
rehabilitation, reeducation or training through any such state,
federal or other public facility or agency, or where such services
through such facilities or agencies are not available to the em-
ployee within a reasonable period of time, ke direeter may order
that such services be provided at the expense of the employer at
by any qualified private agency or facility in this state or any
state contiguous to this state or by a qualified rehabilitation
service program provided directly by the employer.

(3) Except as otherwise provided by this section, the em-
ployer shall pay temporary total disability compensation, com-
puted as provided in K.S5.A. 44-510c and amendments thereto,
during the period of vocational rehabilitation evaluation and
continuing until the rehabilitation plan is approved as provided
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in subsection (e)(2). Temporary total compensation paid solely
because of involvement in the vocational rehabilitation evalua-
tion process shall not be payable for more than 120 days from
the date of referral by the rehabilitation administrator, except
that such temporary total compensation may be continued by
the rehabilitation administrator for an additional period of not
more than 30 days if circumstances outside the control of the
employee prevents completion of the evaluation or the formu-
lation or approval of the rehabilitation plan. The first 10 weeks
during which temporary total disability compensation is paid
during vocational rehabilitation evaluation shall be deducted
from the maximum number of weeks available for the payment
of disability compensation under the schedule provided in
K.S.A. 44-510d and amendments thereto.

(4) Any sueh serviees vocational rehabilitation, reeducation
or training to be provided at the expense of the employer under
this paragraph (3% subsection (e)(2) shall not extend for a period
of more than 26 weeks, except that in extremely unusual cases,
after a hearing and the presentation of evidence, the director, by
special order, may extend the period for not more than an
additional 26 weeks. The employer shall have a right to appeal to
the district court any such special order by the director for any
extension of the initial twenty-six-week period, within the time
and in the manner provided in K.S.A. 44-556; and amendments
thereto; and any such special order shall be stayed until the
district court has determined the appeal. There shall be no right
of appeal to the Kansas supreme court or court of appeals from a
judgment of the district court sustaining or overruling any such
special order of the director.

(f) Where vocational rehabilitation, reeducation or training is
to be furnished at the expense of the employer under this
section, and such services require that the employee reside at or
near a facility or institution, away from the employee’s customary
county of residence, either in or out of the state of Kansas, the
reasonable costs of the employee’s board, lodging and travel, not
to exceed a maximum total of $2.000 $3,500 for any twenty-six-
week period, shall be paid by the employer, except that, in
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unusual cases where, after a hearing and the presentation of
evidence the director finds that the costs are clearly reasonable
and necessary, the director may require by special order that the
employer pay an additional amount for the costs of the em-
ployee’s board, lodging and travel; of not more than $3000
$2,000.

(g) The employer shall pay temporary total disability com-
pensation during any period of vocational rehabilitation, reedu-
cation or training, computed as provided in K.S.A. 44-510¢ and
amendments thereto, but the employer shall receive credit for
any weekly, monthly or other monetary payments made to the
employee or such employee’s family by any state, federal or
other public agency during any such period, exclusive of any
such payments for the board, lodging and travel expenses of the
employee.

(h) The director shall cooperate with federal, state and other
public or private agencies for vocational rehabilitation, reeduca-
tion or training, or medical or physical rehabilitation. The em-
ployer shall not be required to pay the reasonable costs of the
employee’s board, lodging and travel where such costs are borne
by any federal, state or other public agency, nor shall any costs
for vocational rehabilitation, reeducation or training be assessed
to the employer if such vocational rehabilitation, reeducation or
training is in fact furnished by and at the expense of any federal,
state or other public agency.

(i) Whenever the director determines that there is a reason-
able probability that with appropriate medical, physical or voca-
tional rehabilitation e#, reeducation or training, a person, who is
entitled to compensation for permanent total disability, partial
disability; or any other disability under the wesanen’s workers
compensation act, may be rehabilitated to the extent that such
person can become substantially and gainfully employed eor

inerease sueh person’s earning eapaeity; able to perform work in
the open labor market and to earn comparable wages and that it

is for the best interests of such person to undertake such reha-
bilitation e, reeducation or training, if the injured employee
without good cause refuses to undertake the rehabilitation, edu-
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cational or training program determined by the director to be
suitable for such employee; or refuses to be evaluated under the
provisions of subsection (e); and the refusal is not due to the
employee’s physical or mental ability to do so, the employee
shall be considered as having elected not to participate in such
rehabilitation, reeducation or training and the director shall
may suspend the payment of any disability compensation until
the employee consents to undertake such program or to be so
evaluated; and. The director shall eareel may reduce the dis-
ability compensation otherwise payable if any such refusal per-
sists for a period in excess of 90 days, except that disability
compensation shall not be reduced to less than that payable for
permanent partial disability in accordance with K.S.A. 44-510d
and amendments thereto, less any weeks of compensation de-
ducted as provided in subsection (e)(3), or for permanent partial
general disability for functional impairment in accordance with
K.S.A. 44-510¢ and amendments thereto.

(i) At such time as any medical, physical or vocational reha-
bilitation ez, reeducation or training has been completed under
this section, the employer shall have the right, by the filing of an
application with the director, to seek a modification of any award
which has been rendered granting any compensation to the
employee for any disability. Upon at least 20 days’ notice by
registered mail to all parties, the director shall set the application
for hearing and the parties shall present all material and relevant
evidence. In the event that the director determines that the
employee is rehabilitated medieally; physieally or voeationally;
so that such employee is able to engage in substential and gainful
employment perform work in the open labor market and to earn
comparable wages, the director shall eaneel modify any award of
compensation for temporary total or permanent total disability;
subjeet to review and modifieation pursuent to K-S-A-44-528 and
amendments thereto; and shall medify any existing award of
partial disebility or, if no such award has been made, the
director shall make an award of partial disability; to reflect only
such partial disability, if any, as exists at the conclusion of such
rehabilitation; reedueation or training. Any award of partial dis-
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ability, or modification of an existing award, made pursuant to
this subsection (j) shall be subject to the provisions of K.S.A.
44-510d and 44-510e; and amendments thereto.
Sﬁehe%ee%feﬁeyeﬁefmefeeﬁ%heeﬁfeeéved&teefthﬁ&e&
attained permeanent status as a rehabilitation administrator
Sec. 2. K.§5.A.44-534a is hereby amended to read as follows:
44-534a. (a) After filing an application for a hearing pursuant to
K.5.A. 44-534 and amendments thereto, the employee may make
application for a preliminary hearing, in such form as the director
may require by rules and regulations, on the issues of the
furnishing of medical treatment and the payment of temporary
total disability compensation under the workers compensation
act. At least seven days prior to filing an application for a
preliminary hearing, the employee shall notify the employer of
the employee’s intent to file such an application and shall con-
firm such notice by letter. Upon receipt of an application for such
a preliminary hearing, the director shall give seven days’ written
notice by mail to the employer of the date set for such hearing.
Such preliminary hearing shall be summary in nature and shall
be held by the director or an administrative law judge in any
county designated by the director or administrative law judge,
and the director or administrative law judge shall exercise such
powers as are provided for the conduct of full hearings on claims
under the workmen’s compensation act. Upon a preliminary
finding that the injury to the employee is compensable and in
accordance with the facts presented at such preliminary hearing,
the director or administrative law judge may make a preliminary
award of medical compensation and temporary total disability
compensation to be in effect pending the conclusion of a full
hearing on the claim. The decision in such preliminary hearing
shall be rendered within five days of the conclusion of such
hearing. A preliminary award under this section may be retro-
active only to the date of the application for a preliminary
hearing under this section. No such preliminary findings or
preliminary awards shall be appealable by any party to the
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proceedings, and the same shall not be binding in a full hearing

on the claim; but shall be subject to a full presentation of the
facts.
(b) If compensation in the form of medical benefits or tem-

porary total disability benefits has been paid by the employer or
the employer’s insurance carrier pursuant to a preliminary award
entered under this section and the amount of compensation so
awarded is reduced or totally disallowed upon a full hearing on
the claim, the employer and the employer’s insurance carrier
shall be reimbursed from the workers’ compensation fund es-
tablished in K.S.A. 44-366a and amendments thereto; for all
amounts of compensation so paid which are in excess of the
amount of compensation that the employee is entitled to as
determined in the full hearing on the claim. The director shall
determine the amount of compensation paid by the employer or
insurance carrier which is to be reimbursed under this subsec-
tion, and the director shall certify to the commissioner of insur-
ance the amount so determined. Upon receipt of such certifica-
tion, the commissioner of insurance shall cause payment to be
made to the employer or the employer’s insurance carrier in
accordance therewith.

Sec. 3. K.S.A. 44-510g and 44-534a are hereby repealed.

Sec. 4. This act shall take effect and be in force from and
after its publication in the statute book.



