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MINUTES OF THE _SENATE _ COMMITTEE ON ELECTIONS
The meeting was called to order by Senator Goﬁizgmwn at
_1:30 saum./p.m. on March 18 1987 in room _522-S _ of the Capitol.

All members were present except: Senator Reilly (excused).

Committee staff present:

Myrta Anderson, Legislative Research Department
Phil Lowe, Committee Secretary

Conferees appearing before the committee:

Ron Thornburg, Secretary of State's Office

Nancy Ryan, Secretary of State's Office

Representative Gale Mollenkamp

Representative Fred Gatlin

Jim Clark, Kansas County and District Attorneys Association
Jim Kaup, Kansas League of Municipalities

Senator Martin moved and Senator Bond seconded the motion that
the minutes of March 4 be approved. Motion carried.

HB 2132 - Myrta Anderson in explaining the bill concerning the
optical scan system of counting votes said the bill provides that
the voter shall be instructed to place such person's ballot or
ballots in a ballot sleeve, rather than an envelope or other
container after voting in order that no ballot upon which a

choice is indicated is exposed. The bill further provides that

the judge shall remove the ballot stub or stubs and deposit them in
a separate envelope and deposit the ballot inside the ballot box.
The bill was recommended by the Secretary of State's office to make
certain technical amendments to the optical scan system of counting
votes.

Ron Thornburg, Secretary of state's office, said their office
introduced the bill for two simple reasons. The first reason was
for the simplification of statutes and the second reason was for
voter secrecy.

Senator Vidricksen moved to favorably recommend HB 2132 for passage.
Senator Strict seconded the motion and the motion carried.

HB 2322 - Myrta Anderson of Legislative Research said the bill
provides that if a recount is required in a county that uses

optical scanning systems, the method of conducting the recount shall
be at the discretion of the person requesting such recount.

Ron Thornburg said the statutes were not clear as to how the recount
was to be done and this bill was introduced so the method of conducting
a recount shall be at the discretion of the person requesting such
recount.

Senator Hoferer moved and Senator Martin seconded the motion to
report the bill favorably for passage. Motion carried.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of _2
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HB 2133 - Myrta Anderson of the Legislative Research Department in
reviewing the bill said it provides that the county or district attorney
of the county where petitions are required to be filed shall determine
the sufficiency of the grounds stated in the petition for recall of a
local officer. 1In the case of a recall of the county or district
attorney, a judge of the district court of such county shall designate

a person to determine the sufficiency of the grounds stated in the
petition for recall. Such person shall perform the duties imposed on
the county or district attorney in the recall of other local officers.

Nancy Ryan of the Secretary of State's office said the bill was
recommended by their office to clarify determing the sufficiency
concerning grounds for recall and specifically because a Butler Councy
judge made the determination that it was the county clerks' responsibility
to determine the sufficiency of a recall petition. She added that

county clerks should not bear the liability for such a decision and
therefore would suggest an amendment providing that the district attorney
or county attorney make a determination of sufficiency of the grounds

for recall. If one of the above-named cannot make a ruling because of

a conflict of interest, a district judge should appoint an impartial
attorney to determine the sufficiency of the grounds for recall.

Representative Gayle Mollenkamp testified in support of the bill
(Attachment No. 1) and also offered an amendment to the bill
(Attachment No. 2). He also presented written testimony for Mr.
Joe Knopp, Majority Leader of the House (Attachment No. 3).

Jim Clark representing the Kansas County and District Attorneys
Association testified against the bill (Attachment No., 4). He said
that he did not think involving the county attorneys would be
beneficial to the problem.

Jim Kaup representing the Kansas League of Municipalities testified that
they are in favor of the bill as written and that the recall process

is an important law. He further stated that they do not have any

great aspirations as to how to solve the problem but that they would
like to see steps taken to solve the harrassment that occurs.

Representative Fred Gatlin appeared before the committee in support

of HB 2133 and said that his main interest in appearing before the
committee today was to ask the committee's consideration of an
amendment offered by Representative Mollenkamp to this bill. He

cited a Supreme Court case which was filed in his district that arose
in an attempt to recall school board members in Decatur County which

is in his district. The court ruled that the grounds for petition were
not specific enough. This opinion was received after passage of HB 2133
in the House of Representatives and therefore he urged the Senate
Elections Committee to amend the bill as passed by the House.
(Attachments 5 and 6).

The meeting was adjourned at 2:30 p.m.
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ENERGY AND NATURAL RESOURCES
LOCAL GOVERNMENT

GAYLE MOLLENKAMP
REPRESENTATIVE. 1 18TH DISTRICT
LOGAN, GOVE. TREGO. GRAHAM
AND PARTS OF NESS AND
ROOKS COUNTIES
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RUSSELL SPRINGS. KANSAS 67755-0005

TOPEKA

HOUSE OF
REPRESENTATIVES

March 18, 1987

Mr. Chairman and Members of the Senate Elections Committee:

There were two school board members in the Decatur County School
District, against whom petitions for recall were filed, alleging that
they had "violated the provisions of the Kansas Open Meetings Act".

The recall petition did not state any particulars in regard to the pur-
ported violation. It was asked of the District Court to strike down
the recall petition and lost the case in the District Court. It was
appealed to the Supreme Court and the Court's opinion was handed down
Friday. :

The Supreme Court reversed the District Court and held that the
recall petition was not valid because it had not stated the "who, what,
and where" statements which were necessary in order to advise the official
what claim was being made against him so that he could prepare an intelli-
gent response to it.

However, it appears that from the Court's opinion that the Court is
not going to allow anyone, except the electors at a recall election to
determine the truth or falsity of the complaint set out in the recall
petition. In other words, a campletely false statement and camplaint
could be made in a recall petition and force a public official to an
election. HB 2133 is a bill which would amend the recall statute by pro-
viding that the County Attorney or District Attorney would determine the
sufficiency of the recall petition. Under present law, even under the
proposed amendment, there would be no way to determine the truth or falsity
of the allegations of the recall petition except by the process of election.

Tt would be completely unfair, for instance, for a recall petition to
be filed claiming that the official had been convicted of a felony, stating
the time and place where such conviction was had, when the same was absolut-
ely false and thereby force an election. In such a case, the official would
probably not have the remedy of filing a slander action because the state-
ments would be determined to be privileged under the statute.

A remedy for this situation, which provides protection against the
false claims in the recall petition, would be to amend K.S.A. 25-4325.
This statute provides for an affidavit by the sponsor who personally circu-
lates the petition. We think a subsection (f) should be added providing as

ollows: 12, ‘, ‘
ﬁ%w
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"The person signing the affidavit, being duly sworn, on ocath states
that the statements of grounds for recall contained in the recall peti-
tion are true."

This would give the person signing the affidavit scome reason to be
accurate in the allegations of the recall petition. At this time, there
is no other remedy to protect the official from needless and uncalled
‘elections.

I would urge the Committee to amend HB 2133 to include the suggested
amendment and pass the bill out favorably.

Representative Gayle Mollenkamp
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Proposed Amendment to HB 2133

On page 1, following line 35, by inserting the following:

"Sec. 2. K.S.A. 25-4325 1is hereby amended to read as
follows: 25-4325. Before being filed, each petition shall be
certified by an affidavit by the sponsor who personally
circulated the petition. The affidavit shall state in substance
that (a) the person signing the affidavit is a sponsor, (b) the
person is the only circulator of that petition or copy, (c) the

signatures were made in his-er-her such person's actual presence,

(d) to the best of his--er--her such person's knowledge, the

signatures are those of the persons whose names they purport to
be, ard (e) the person circulated the petition in the manner

provided by this act and (f) the person signing the affidavit,

being duly sworn, on oath states that the statements of grounds

for recall contained in the recall petition are true. In

determining the sufficiency of the petition, the county election
officer shall not count signatures on petitions not propefly
certified. The recall committee may file the petition only if
signed by registered electors in the election district of the
local officer sought to be recalled equal in number to not less
than ferty-pereent-{40%) 40% of the votes cast for all candidates
for the office of the local officer sought to be recalled in the
last general election at which a person was elected to such
office;--execept-that. If more than one person was elected to such
office at such election the number of signatures required shall
be equal to not less than ferty-percent-£46%} 40% of the votes
cast at such election for all candidates for the office divided
by the number of persons elected to such office.”;

By renumbering sections 2 and 3 as sections 3 and 4,
respectively;

Also on page 1, in line 36, by striking "is" and 1inserting
"and 25-4325 are";

In the title, in 1line 17, by striking all after the

MS i ﬁ_ z‘z}w
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semicolon; by striking all in line 18; in line 19, by striking
all before the period and inserting "concerning the recall of
certain officers; amending K.S.A. 25-4302 and 25-4325 and

",

repealing the existing sections”;

M L J{L‘Z:.—A'
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STATE OF KANSAS

JOE KNOPP ROOM 381-W, CAPITOL BUILDING

MAJORITY LEADER TOPEKA, KANSAS 66612-1591
(913) 296-2302

TOPEKA

HOUSE OF
REPRESENTATIVES

March 18, 1987

Mr. Chairman and members of the Senate Elections Committee:

I'm writing this letter to express my support for a
possible amendment to House Bill 2133, an amendment being
suggested by Rep. Gayle Mollenkamp. The bill passed the
House of Representatives by a vote of 107 to 14. I feel the
bill, giving the authority to determine the validity of a
recall of a public official to the district or county
attorney, is definitely needed in Kansas. Decisions
involving recalls are often legal decisions requiring the
review of evidence concerning a specific individual.
However, the evidence presented against an officeholder in a
recall situation may not be as factual as it should be.
There are no provisions, in current statute or in this bill,
that ensure truthfulness on the part of the petition
sponsor. Therefore, I believe it would be proper to place
in the bill a provision that will help prevent false claims
being made against a public official to initiate a recall
petition. I believe the amendment suggested by

Representative Mollenkamp will serve this purpose.

I would appreciate your consideration of this matter. 1"'15
C )/A §7 7
Repyeéentatlv %Bﬂnopp 3 .
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Stephen R. Tatum, President
C. Douglas Wright, Vice-President
Sally Pokorny, Sec.-Treasurer
Roger K. Peterson, Past-President

The Kansas Count
opposition to HB

1.

The bill presents a major policy
attorneys,

particular.
or legal adviser to the county official,

Kansas County & District Attorneys Association

827 S. Topeka Ave., 2nd Floor Topeka, Kansas 66612 (913) 357-6351
EXECUTIVE DIRECTOR ¢ JAMES W. CLARK

Testimony in Opposition
to

House Bill 21833

District Attormneys
, for the following

change in
in general, and county and district attorneys,

The attorney is removed from the status as
and interjected

in

DIRECTO)

Linda S. Trigg
Steven L. Opat
Daniel L. Love
James E. Puntch, Jr.

the status of

an advocate,
directly as

a party, or as an administrative official of the county’s executive
branch.

Ve don’t ask the county or district attorney to set the county
budget for the county commissioners, or serve process for the county
sheriff, although in both instances, as their legal advisor, he may
have assisted them.

2. The bill presents a higher risk of civil liability for
county and district attorneys. Presently, because of their highly
litigious activity in the criminal justice system, county and
district att orneys are an extremely high risk for civil lawsuits,
particularly in the area of federal civil rights claims Partly
because of this, the concept of prosecutor immunity has evolved
Recent decisions, however, have found prosecutors liable where they
stepped outside tna courtroom and performed non-attorney duties,

i.e. police investigations and line-ups.

3. The bill presents a significant fiscal note to counties in
the event a lawsuit is filed over performance of the duties required
in HBR 2133 in the event of a lawsuit, because of ethical restraints
on being a witness and an advocate in the same suit. If the county
or district attorney is sued because of their performance, outside
counsel will have fo be hired.

4. The bill, by requiring district attorneys to become involved
in civil matters, undermines the purpose of the district attorney
statutes. The legislature recognized the need for district
attorneys to concentrate on prosecuting criminal cases, and
specifically removed them from any civil duties. Both K.S.A. 2Za-101
and 22a-108 specifically prohibit the D.A. from serving as an

officer

of the county.
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SHERIDAN AND SOUTHERN NORTON COUNTIES
610 MAIN
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REPRESENTATIVES

March 18, 1987 Tes timony

Francis Gordon, Chairman
Senate Elections Committee
Thank you for the opportunity to testify on House Bill #2133, Mr. Chairman

and members of the committee.

I approve and concur with the intent of the changes in the bill. I agree with

the Election Committee on the House side on this bill. However, my main interest
in appearing before you today is to ask your consideration of an amendment to this
bill. A letter was received regarding an issue that arose in an attempt to recall
school board members in Decatur County, which is in my district. This issue went

all the way to the Supreme Court before it was ruled the grounds for petition were
not specific enough. This request was received after passage of HB #2133 in the

House.

The circumstances of that case led people involved in it to request additional
language in K.S.A. 25-4325 which lists all qualifications for a person carrying

a petition to add section F which would read, a persons signing the affidavit,
being duly sworn, on oath, states that the statements of grounds for recall
contained in the recall petition are true. I feel that this amendment would assure
that when a recall petition is circulated that the person who is circulating the
petition list legitimate and true reasons for the petition. I think that this is

a reasonable requirement for the person interested in circulating the petition to
have some true grounds for that petition and would limit the occurrence of fri-
volous recall petitions. I urge you to amend the bill and recommend it favorably

for passage as amended.

I thank you for allowing me to testify and will stand for questions. # M

Fred Gatlin a'lf’



No. 59,808
EVAN J. UNGER and RONALD TEMPLE,

Appellants,

MARILYN HORN,
County Clerk and Election Officer of
Decatur County, Kansas,

Appelice.

SYLLABUS BY THE COURT

The Kansas ©Open Meetings Act requires that meetings
for the transactionm of governmental affairs or governmental
business be o¢pen to the public. Any public officer who

knowingly violates the Act is subject to recall.

The 1976 amendment of the recall statutes requires
specificity when stating the grounds for recall. The grounds
stated in a recall petition must be specific enough to allow
the official an opportunity to prepare a statement 15

justification of his or her conduct in office.

Appeal from Decatur district court; CHARLES E. WORDEN,

judge. O©pinion filed February 20, 1987. Reversed.
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‘county attorney,

Terry L._;Ragers,

argued the cause
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The opinion of the éourt was delivered by

LOCKETT, J.: The plaintiffs, public officials, sought
ﬁ%f review by the district court of the county election officer's
determination that;recall petitions to remove them from office
4| were legally sufficient. KX.S.A. 25-4331. The district court

upheld the decision of the county election officer. Plaintiffs

appeal.

|

Evan Ungérfand Ronald Temple are elected and acting
members of the Uhified school Diétrict No. 294 Board of
Education. Sepafaié} petitions fo:§ éheir recall from office
were filed with Ma;iiyn Horn, county clerk and county election
officer. The petifi&hs stated: ‘

it
"I.‘ ;#e undersigned, hereby seek the recall Jf

Evan J. Unger from the office of USD 294 Board Member

Pos. on the following grounds: He fails to make

educated decisions.by not utilizing the expertise of

professional educators employed by the district,
preferring to substitute his personal prejudices; he
vioclates the Kansas cpen , Meetings laws by
participating in wunannounced private heetings: he
creates the appeafance of impropriety in that he fails

to exercise his judgment independent from that of his

employer.” |

"l.tée undersigned, hereby seek the recall of
Ronald Temple from the office of School Board Member
on the following grounds: As President of the School
Board, fails to require or encourage a full
examination of issues before the Board. He fails to
utilize the expertise of professional educators
employed by the district, preferring to substitute his

personal prejudices, and he violates the Kansas Open




 Meetings law by participating in unannounced private

.

meetings."
on June 2, 1986, Horn notified Unger and Temple that
she had determined each petition was legally sufficient. Unger

and Temple then fiiéd/ this action in the district court to

review Horn's decisidg.f K.S.A. 25-4331.

The distriétrjudge reviewed the petitions. The judge
concluded that, e#en though the plaintiffs had never been
charged or convicted of a violation of the Kansas Open Meetings
sct, the allegation that Unger and Temple had violated the act
was legally sufficient under K.S.A. 25-430<. Unger and Temple
appeal that decision. Horn does not appeal the judge's
decision that the other grounds alleged in the petitions were

not sufficient.

Where a state constitutional provision provides for
the recall of public officials, recall is viewed as a
fundamental right‘ which the peocple have reserved to
themselves. Whengﬁhe power of recall is a fundamental right,
statutes governiﬁﬁ? the exercise éf the power are tec be
liberally construed in favor of the ability to exercise it, and
any limitations on that power must be strictly construed. 63A

Am. Jur. 24, Publiéfoficexs and Employees § 190.

Articie 4, Section 3 of the Kansas Constitution

provides:

A1l elected public officials in the state, except

judicia?‘;officers, shall be subject to recall Dby

voters‘€;£  the state or political subdivision from

whicnk é{;gted. Procedures and grounds for recall
e i s

shall be‘ﬁgesciibed by law."

g
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A1l elected public officers are subject to recall.

K.S.A. 25-4301. |

\The;~ statutory <qtounds for recall are

.

conviction of a felony., misconduct in office, incompetence, or

failure to perform‘auties prescribed by law. K.S.A. 25-4302.
3

The powezitd remove electedipublic officials at the
discretion of theif electors 1is not unigue. The concept of
recall, at the direct instance and upon the motion o¢f the
electors, the ultimate source of power in the State, 1is
contained within our Constitution.‘ The electors are as
qualified to determine the capability and efficiency of their
elected officials, after giving those officilals an opportunity
to perform the duties of their offices, as they were when they
first selected thé officials to £ill the positions. The
elected public otﬁigial takes the pésition for a fixed term

with the conditiohj attached that{ should he wviolate a

condition, he is subject to removal. |

The mecaliggf a local electea officer is conducted by
the county election‘officer in the county where the petition is
to be filed. K.S.A. 25-4319. The petition for recall must
include a statement of the grounds for recall described in |7

| particular in not more than 200 words. K.S.A. 25-4320(ay{d}.

After the petigion is filed, the county election officer
determines the sufficiency of the petition. K.S.A. 25-4326.
If the petition is dJdetermined to be sufficient, the countly
election officer, after notifying the election board and the
official sought to be recalled that the petition was properly
filed, prepares the ballots and calls a special election.
K.S.A. 25-4328., The elected official sought to be recalled may
file with the election officer a statement of not more than 200
words Jjustifying his conduct in office. The election board
must post copies of such statements for and against recall in

! conspicuous piaces\at the polling place. K.S.A. 25-4329.




Any person aggrieved by the election officer's

determination that the petition fo:‘“tecall was sufficient or

linsufficient has 30 days from the date of notice to bring an

action to review that determination in the district court.

| K.S.A. 25-4331.

A majorityﬁbf those states which have considered the
suffticiency of aliégations in recaliipetitions have held that
the truth or falsity of such grounds must be determined by the
electors, not thé courts. See Giébe}r v. Morrow, 277 So. 24
812 (Fla. Dist. App.V1973). The triai COUrt may not pass upon
the truth oi félsity of the grounﬁSAStated for removal from
office, inasmuch \as this is the pfovince of the electors.
sgill, the‘charges:must'allege sufficjent facts to identify to
the electors the act or failure to %et without justification
which is urged és‘ misconduct in 6ffice. See Wallace v.
Tripp, 358 Mich. 668, 101 N.W.2d 1312 (1960); Mueller v,

Jensen, 63 Wis. 2d 362, 217 N.W.2d 277 (1974).

The clai$ fthat Unger and Temple are Jincompetent or
have failed &o"pefform a duty prescribed by 1law are not
questions raised in the appeal. The only question is whether
the allegation in the recall petitions, that Ungér and Temple
violated the Kansas Open‘ﬁeetings Laws by participating in an

unannounced private meeting is misconduct in office, is

- sufficient. Unger and Temple claim that only a conviction for

violating the Open Meetings Act is ‘sufficient grounds for a

recall of a public official.

K.S.A. 25-4302 provides, inter alia, that &

convietion of a felony 1is required to subject a public

officer to recall.) A public official charged with a felony

s

would not be subﬁect to recall until convicted, unless the

[

criminal act was also misconduct in office. A public cfficial

i
.
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charged with embézziement of the public funds he controlled
would be /subject to. recall prior td being convicted in the
felony criminal action. A publiq officer charged with
misconduct in office, incompetence, or failure to perform
duties prescribed by law is tried by the public in the recall

election.

The Kansas‘kOpen Meetings Act reguires that meetings
for the transaction of governmental affairs or governmental
business be open to the public. K.S.A. 75-4317. Any public
officer who knowingly violates the Act is subject to a civil
penalty not to e%éeed $500. K.5.A. 75-4320. Black's Law
pDictionary 1150 (4th ed. rev. 1968} definés misconduct in
office as "{alny &nlawful behavior by a public officer in
relation to the duéies of his office, willful in character,”
citing Wysong v. Walden, i20 W. Va. 122, 125, 196 S.E. 573

(1938).

An allegatibn in a petition for recall that a public
official willfully violated the Kansas Open Meetings Act 1is a
legally sufficient claim of misconduct and may subject the
public official fo a recall election. The district judge

correctly determined that Unger and Temple were subject to

recall for a violation of the Kansas Open Meetings Act whether’

or not they were charged and convicted of the viclation.

Unger and Temple also claim that the allegations 1in
the recall petition did not state the grounds for recall "in

particularity” as required by the statute.

The petition for a recall must in substance conform LO
the statutory requirements. Some states require a general
statement only of the grounds on which the recall is sought.

The Nevada Constitution and its recall statute each reguire

e
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that the recall petition: gset forth reasons why recall is
demanded in 200 words or less. In Batchelor v. District
Court, 81 Nev. 629, 408 P.2d 239 (1965), the Nevada Supreme
court found that the recall statute did not regquire
specificity. There the petition charged that the mayor had
"jost the respect and confidence of the great majority of the
citizens of Boulder <City, Nevada, in that the manner in which
he contrived to diSchatge the Ccity Manager of said City
violated the concepi of fairness held by a majority of such
citizens." The court determined that all that is demanded is
that “"the" reason for recall be stated, not that the reason be
specific or even good. Tﬁe merit of that reason as grounds for
removal is for the electorate to determine, not the court. The
reason, in whatever manner expressed, presents a political
jssue for resolution by vote, not a legal guestion for court

decision.

other states which have statutes requiring some
allegation of specificity 6f the grounds for recall have held
that the mere allegation of a violation of the law was not
sufficient grounds to support a recall petition. For example:

\

Gilbert v. Morrow, 277 So. 24 812 (Fla. Dist. App.
1973). The petition for recall stated as grognds for recall
that "all four said men have failed fo obey or comply with the
Charter of the City of Parker and“the Law of the State of
Florida." 277 So. |24 at 813, No further grounds or charges
were set forth in the affidavit. The court said that an
officeholder has a property right in his office and this right
may not be unlawfully taken away Or illegally infringed upon.
It added that "the charges must allege sufficient facts to
ideniify Mto the ;iectors the acts or failure to act without
juétification which are urged as misconduct in office." 277

)

0. 24 at 81l4.




Steadman v. Hallaerd, 197 Mont. 45, 641 P.2d 448
11y82). The Montané recali statute requires a petition to set
out "a general statement of the reasons for recall in not more
than 200 words.*® The petitioners had submitted a recall
petition which stated that the sheriff "acted in a manner to
bring discredit toE himself and the Department by OFFICIAL
MISCONDUCT stemming from an incident in Sweet Grass County on
November 7, 1980.§%.w

The Monfag; court, in considering the sufficiency of
the petition, noteégthat initial review of recall petitions is
intended to save the public and government officials the time
and expense of circulating and responding to a petition which
is fatally defective. It concluded that the statement of the
grounds for recall "is deficient because it does not acquaint
the public, whose signatures are requested, with the alleged
acts constituting misconduct, nor does it permit Sheriff
shaffer to respond and defend himself adequately against the
éllegation of misconduct 'in the event that an election is
required." 197 Mont. at 54. It added that recall charges are
sufficiently specific if they are definite enough to allow the
charged official it§: meet them before the tribunal of the
people. "Otherwise'&iscoptented constituents could initiate a
circulation petitidn by alleging misbehavior 1in terms s0O
general that the object of the recall effort would be incapable
of defending himself, and some electors would sign the reéall
petition with no idea of what words or acts of the official

might have precipitated the recall effort.” 197 HMont. at 54.

Herron v. McClanahen, 28 Wash. App. 5%2, 5%8, 625
P.2d4 707 (l981). The Washington statute requires that the
recall petition include as grounds for recall "an act or acts

of malfeasance, or an act or acts of misfeasance while in

office, or has violated his oath of office . . . which charge
2/,
i 7 - (fy/
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shall state the act or acts complained of in concise language,

giving a detailed description including the approximate date,

-

location and natuiéhof eaéh act compiained of . . . .*¢ The
court said that théicharges are suffiéiently specific 1f they
are definite enough to notify the ‘charged official of the
precise act or acts of alleged misconduct so as to enable him
to make a maanihgfﬁl public¢ response to the merits of each
charge and sufficiént to inform the voters of the charge., 28
Wash. App. at 559.

The Kansagk Constitution mandates that there be a
recall procedure fér public officers; The form and substance
of the recall Qetltlon are prescriﬁed by Kansas statutes.
puring the 1913 sessxan of the Ransas legislature, it approved
adding three sectlons to Article 4 of the Kansas Constitution
for recall of public officers. The three sectiocns were adopted
by the voters during the November 1914 general elections. in
the 1915 General @ Statutes, § 193 ’pravides for recall, It
states that "the petition and proclamation of election shall
state in not more than two hundred words the reasons for the

recall.”

Recall procedures were later enacted for first,
second, and third c¢lass cities and for school boards. For
example, the General Statutes of 1949 § 13-1711 provided for
recall of elective officers for first class cities. That
statute reguired th;t the petition contain "a general statement
of the grounds for which removal is sought." The city clerk
was required to éécertain whether or not the petition was

signed by the reguisite number of qualified electors and to

‘then certify the petxtlon to the comm1851onv
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in 1975, Senate Bill No. 438, a procedure to recall

‘elective public officials, was introduced. The bill provided.




that the petition for reca}l “gshall contain a general statement
of the grounds upan whichktﬁe recall is sought, which statement
is intended solely for the information of the electors and the
sufficiency of which shall not be open for review.” The billl
was referred to committee. In 1976, House Bill 2661 was
drafted for consideration by the legislature. House Bill 2661
provided that each petition for recali of a local officer shall
include "the grounds for recall described in particular in not
more than two hundred (Z200) words.® Both the Senate and House
bills were reterréd 0 & special committee. The Reports of
special Committees to the 1976 Kansas Legislature reveals that
major features of the recall laws o¢f five states (Alaska,
California, Colorado, Idaho, and Wisconsin) were compared. ©Of
the five states, only the Alaska statute specified that the

ground for recall be stated in particular.

The committee's recommendation for recall provided for
a two-phase recall procedure prior to a possible recall
election for state officers--an application and the recall
petition. It stated that the application *“should include,
among other thingé, the grounds for recall described 1in
particular in not Q§er 200 words." In its recommendations to
the 1976 legislatuxé; the committee éaund that H.B. 2661 made
the constitutionai provisions for recall meaningful and
prevented undue harassment of elected officials. our current
recall statutes followed the committee‘s recommendation and
were enacted in 1976. K.S.A. 25-4320(a)(2) provides that each
petition for recall of a local officer shall include "the
grounds for recall described in particular in not more than two

hundred (200) words."®

Black's Law Dictionary 1275 (4th ed. rev. 1968)

defines “particular" as  “Relating to a part or portion of

. anything; separate; sole; single; individual; specific; local;




only; partial im extent; not universal.

comprising a parﬁf;
uppesed to generaiigiciting State v,;Pazterson, 60 Idaho 67,
J6, 68 P.2d 493 (1939; In Foster v. Turner, 31 Kan. 58, 1
Fac. 145 (1883). ?ihis  é0u§t discussed ‘“"particular,” not
general, ‘questions of fact to be submitted to a jury. The
court stated, "We think it is also true that the jury. in
giving answers to ‘particular gquestions of fact, ! may
sometimes be required to state facts themselves, to the extent
of giving amounts, dates, weightsa sizes, speed or velocity,
time, distances, etc., . . . and perhaps sometimes of giving

other facts which do not now ¢ccur to us.”

ft is obvious that -the legisléture intended, by
adopting House Bill 266l's requirement that the grounds for
recall be described in particular, that the petition for recall
contain more than a general statement o¢f the grounds for

removal.

The 1976 amendment of the recall statutes requires
specificity when stating the grounds for recall. The grounds
stated in a recall petition must be specific enough to allowlﬁ/
the official an opportunity to prepare a statement in
justification of his or her conduct in office. Here, the
charge is merely a general allegatien that Unger and Temple
violated the Open Meetings Act. Unless a particular allegation
of the violation of the Open Meetings Acts is stated, Unger and
Temple have no opportunity to refute the charge. The petitions
for recall of Unger and Temple do not contain a clear statement

of the alleged act or acts constituting the grounds for recall.

Reversed.

MCFARLAND, J., dissenting: I believe that the majority

has viewed the statutory recall of elected officials procedure
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from an imprope;; perspective- in determining the issue
presented. The judiciary and all members of the bar are trained
and experienced in the resolution of disputes in the adversary
system utilized by courts. In a civil action., at some point in
time, the moving party becomes locked into a position as to a
theory or theories of 1liability and the facts relied upon to
support the claimed recovery. The defending party must, at some
point in time, assert the theory or theories of defense and the
facts relied upon in the defense. Within this narrowed scope of
issues, trial is had Dbefore the <trier of fact who then
determines the disputed factual questions. In criminal actions
the rules are even more rigid. The information setting forth
the violation of law which the State contends the accused
committed is considered jurisdictional. Failure to set forth
all elements of the crime sought to be charged ceonstitutes ~a
fatal defect in the proceedings. Objections at trial of either
civil or criminal cases cannot be general--they must
specifically state the grounds for objections. 1In the adversary
system, highly formalized ‘rules of procedure have evolved for
resolving the disputes presented with the trier of fact

ultimately determining the controversy within a very structured

tramework. It is not surprising that the majority would view

the issue herein fronm the,pezspective of what is appropriate for
a judicial adversary procedure. However, such perspective is,
in my opinion, improper herein and has resulted in the majoritcy
incorrectly deciding the ultimate issue raised. Recall
elections are so uniike judicial proceedings that they cannot be

viewed from the same perspective or judged on the same standards.

Inasmuch as each state with recall proceedings operates
within its own statutory framework, cases from other

jurisdictions have little value in deciding the issue before us.

N
- 13 - )jy/”gﬁﬂt ;



Let us examine the statutes applicable to recall

B
o

officers in Kansas.

elections for local

K.S.A. 25-4318 provides:

"The recall of a local officer is proposed by
filing a petition with the county electien officer
of the county in which all or the greater part of
the population of the election district of the
local officer is 1located, 1if not a school district,
or the home county of the school district., 1if the
election district of the local officer is a school
district. The recall of a county election officer
(if elected) is proposed by filing a petition with
the county attorney of his or her county who shall
perform the duties imposed on the county election

officer in the recall of other local officers.*®

This statute is amplified by K.S.A. 25-4322, which

provides:

i “Before any petition for recall of a local
officer is circulated, a copy thereof acconmpanied
by names and addreéses of the recall committee and
é - sponsors shall be filed in the office of the county
election officer with whom the petitions must be
filed. The copy of the petition, so filed shall be
subscribed by the members of the recall committee
in the presence of such county election officer.

The recall committee shall represent all sponsors
and subscribers in matters relating to the recall.

Notice on aii matters pertaining to the recall may
be served on any member of the recall committee in
| person or by mail addressed tc a committee member

as indicated on the petition so filed. The county
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election officer, upocn request, shall notify the
recall committee of the official number of votes
cast for the office ¢f the officer sought to be
recalled in the 1last general election at which a

person was elected to such cffice.®

Thus, the first steps in an attempted recall proceeding
are: formation of the recall committee, preparation of a recall
petitiah by the committeé, and the filing (prior <o any
circulation) of the’petition with the county election officer.
it is significant that: (1) The county election cofficer is not
authorized to make any determination on any aspect of the
validity of the proposed recall petition at this time: and (2)
noe notice of the filing of the petition or its contents is
required to be serwved on the public officer who is the subiject

of the recall petition.

K.S.A. 25-4320 states what must be included in the

petition, reproduced in part as follows:

"(a) Each petition for recall of a local
officer shall include (1) the name and office of
the local officer .sought to be recalled, (2) the
grounds for recall described@ in particular in not
more than two hundred (200) words, (3) a statement
that the petitioners are registered electors of the
election district of the local officer sought to be
recalled, (4) the names and addresses of three (3)
registered electors of the election district of the
officer sought to be recalled whe shall comprise
the recall committee, (5) the statement of warning
required in K.S.A. 25-4321 and amendments thereto
and (&) a statement that a 1list of all sponsors
authorized to circulate recall petitions for such

recall may be examined in the office of the county




election officer where the petition 1is reguired to

be filed. Fach sponsor shall be a registered

elector of the -election district of the local

officer sought to be recalled and of the precinct

in which such sponsor circulates the petition.

"(b) Each page of a petition for recall of a

iocal officer shall be in substantially the

following form:
«1, the undersigned, hereby seek the recall

of from the office of .

on the ground{s) that . and

{state specific grounds)

declare Fhat I am a registered elector of the

precinct of Township (or the precinct

of the ward of Y.

County, Kansas, and of the election district cof the

officer named above. -
Street Number

or RR
(as Registered)

Name of
City

Mame of

signer pate of $Signing

Circulation of the recall petition is covered by

Z5-4324, which provides:

"The petitions shall be circulated in person

by a sponsor and only in the precinct in which such

sponsor resides. No petition shall be circulated

in more than one county, and the county election

officer of the county in which each petition 1is

circulated shall certify to the county election

officer where petitions are reguired toc be filed

K.S5.A.




the sufficiency of the signatures on the petition.
Any registered elector of such election district
may subscribe to the petition by signing his or her
name and address. A person who has signed the
petition may withdraw his or her name only by
giving written notice to the county election
officer where petitions are to be filed before the
date filed.i ?he necessary siqﬁatures on a petition
shall be séeured within ninety {90) days from the
date that the copy of the petition subscribed by
the members of the recall committee is filed
pursuant to K.S5.A. 25-4322. The petition shall be
signed only in ink. Illegible signatures unless
accompanied by a legible printed name may be

rejected by the county election officer.”
K.5.A. 25-432% provides:

“Before being filed, each petition shall be
certified by an affidavit by the sponsor who
personally circulated the petition. The affidavit
shall state in substance that (a)} the person
signing the affidavit is a gponscr. (b) the person
is the only circulator of that petition or copy.
(¢) the signatures were made in his or her actual
presence, (d) to the best of his or her knowledge.
the signatures are those of the persons whose names
they purport to be, and (e} the person circulated
the petition in the manner provided by this act.
In determining the sufficiéncy of the petition, the
county election officer shall not count signatures
on petitions not properly certified. The recall
committee may file the petition only 1if signed by
registered electors in the election district of the

local officer sought to be recalled equal in number




to not less thankforty percent (40%) of the voles
cast for all candidates for the cffice of the local
officer sought to be recalled in the last general
election at which a person was elected to such
office, except that 1if more than one person was
elected to such office at such election the number
of signatures required shall be equal to not less
than forty pe:ﬁent (40%) of the votes cast at such
election for“&ll candidates for the office divided

by the number of persons elected to such office.”

After the c¢irculated petitions have been filed, the
county election officer has a determination to make as to the

sufficiency thereof. K.S.A. 25-4326 states:

“The county election officer of the county where
petitions are required to be filed, with the assistance
and cooperation of each other county election officer
involved, shall determine the sufficiency of each
petition for recall of a 1local officer. Within thirty
(30) days of the date of filing, such county election
officer shall review the petition and shall notify the
recall committee ‘and the 1local officer sought to be
recalled wnether tﬁe petition was properly or improperly
filed. such county election officer shall notify the
recall committee that the petition was improperly filed
if he or she determines that (&) there is an insufficient
number of subscribing gualified registered electors, (b}
the petition was filed within less than one hundred and
eighty (180) days of the termination of the term of
office of the local officer sought to be recalled, ()
the 1ocal officer sought to be recalled has been or is
being subjected to another recall election during his or
her current term of office, (d) petitions for the recall

of other 1local officers serving on the same gnverning




body have been properly filed and elections thereon have
not been held and the number of such local officers
equals a majority of the members of the governing body
minus one or (e) the petition does not conform to any

other requirement of this act.®

Note: Requirements (b), (c). and (d) are contained in K.S.A.

£5-4323.

If the petitions are determined to be sufficient, the
county election officer then prepares the ballots and sets the

election date. K.S.A. 25-4328.
K.S5.A. 25-4329 provides:

“The county election officers shall provide
each election board in the election district of the
local officer sought to be recalled with four (4)
copies of the statément of the grounds for recall
included in the petition and four (4) copies of the
statement of not more than two hundred (200) words
made by the local officer sought to be recalled in
justification of his or her conduct in office. The
person sought to be recalled may provide the county
election officer with his or her statement within
ten {10} days after the date such county election
officer gave notification that the petition was
properly filed. Each election bgard shall post all
copies of the statements for and against recall in
conspicuous places at the polling place, one of
which places shall be immediately outside, and one
of which shall be immediately inside, the entrance

to the polling place.®
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At what point and for what reason may the local officer
sought to be recalled attempt to stop the recall procedure prior
to the electiconr The only applicable statute is K.S.A. 25-4331,

P

which provides:

"ARny person aggrieved by a determination made
the county election officer or county attorney of
the county where petitions are reguired to be filed
may bring an action to have the determination
reviewed within thirty (30) days of the date 05
which notice of determination was given by action

in the district court of such county.®

Clearly, K.S$.A. 25-4331 relates to the determ}nation by
the county election officer of sufficiency of the circulated
petition pursuant to K.S.A. 25-4326. The election officer
makes no determination of sufficiency except as provided by
K.5.A. 25-4326. For convenience, prior to commenting upon themn,
the statutory items that "'the county election officer must

determine are repeated.

“(a) there is an insufficient number of

144

subscribing qualified registered electers . .

In making this determination the election officer. from
his or her own records, determines how many signatures hnave to
be present to satisfy the 40% of electors reguirement contained
in K.S.A. 25-4325. He or she then counts the names present ob
the petition and compares those names to his or her 1list of
qualified electors. Here, again, no discretion is utilized.

This is purely a clerical process.

"(b) the petition was filed within less than one
hundred and eighty (180) days of the termination of
the term of‘office of the local officer sought to

be recalled,
| A
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(¢) the local officer sought to be recalied has
been or is being subjected to another vrecall

eiection during his or her current term of office,

(d} petiti@ﬁs for the recall of other {ocal
officers $er§iﬂg on the same governing body have
beén properly filed and elections thereon have not
been held and the number of suech local officers
equals a majority of the members of the governing

body minus one . . . ."

Like (a), the determination of sufficiency of (b), (c).
and {(d) is purely clerical in nature based upon examination of
records contained in the election officer's own records. No

discretion or judgmental determination is required.

“(e) the petition does not conform to any other

requivement of this aet.”

The majority assumes that the county election officer
under (e) has a duty to make a judicial determination under (e)
as to whether or not the grounds for recall in the petition are
stated with sufficient particularity. I do not agree. Had such
been the intention of the legislature, I believe it would have
expressly so stated and would have established some standards or
guidelines for the election officer to apply. I believe (&)
applies to other requirements such as contained in (a). (b),
(c), and (d) which are determined ministerially. Bpplicable
examples would be whether or not a statement of grounds was
included or whether or not the statement of grounds exceeded the
2U0~-word limitation. The guality of the grounds stated was not
intended to be subject to the election officer‘s determination

of sufficiency any more than is the truth of the stated grounds.




I think the walidity of this conclusion is buttressed by

the wording of K.S.A. 25-4302, which provides:

“Grounds for recall are conviction of a
felony, misconduct in office, incompetence or
failure to perform duties prescribed by law. Ao
recall submitted to the voters shall be held void
because of the insufficiency of the grounds,
application, or petition by which the submission

was procured.” (Emphasis supplied.)

Had insuificiency of the grounds been intended to be a
part of any determination of the sufficiency of the petition,
then the words “of the grounds* is mere surplusage in K.S.A.
25-4302. I do not believe inclusion of the phrase *“o¢f the

grounds" is surplusage.

The majority opinion, from what I perceive to be an
improper perspective, likens the recall election to a trial
where the electors serve as judicial finders of fact in
determining the truth of the charges (grounds for recall). This -
1s not a realistic view of the election process. Voters may be
angfy Wwith an elected official over how he or she voted on a
controversial issue, the firing of a public employee upon taking
office, how the officer behaved at some function, or a hundred
other reasons--none of which is a valid ground for recall under
K.S.A. 25-4302. These real grounds may have no relation at all
to the stated ground for recall. Sponsors of the recall
petition may secure signatures by wverbally stating a dozen
feasons for discontent with the public officer--none of which is
related in any way to the grounds contained in the petition.
The campaign prior to the recall election is limited in no way
to the grounds stated in the petition. One cannot say that the
vole 1s a determination of the truth or falsity of the grounds

contained - in the petition. By 1illustration, 1let us say the




ground for recall is that John J. Claghorn was convicted ef
felony theft on Judé 23, 1957. (Note: conviction of a felony
does not even havé #o have been recent or newly discovered.)

The truth 1is unguestionably that: (1) the conviction was ten
years earlier; or (2) it was an arrest and not a conviction:; or
(37 it was a misdemeanor; or (4) it was a different John J.
Claghorn: or (5} the whole allegation was fictitious. No matter
how irrefutable the true facts may be, the recall election
cannot be aborted or invalidated after its occurrence. The
majority opinion concedes this when it states the truth of the
grounds is not a matter for judicial determination at any point
in time. This concept is wholly alien to the adversary system
utilized by the judiciary. To illustrate the dissimilarity, the
following example is included. If the recall procedures were
applied to criminal cases some charge of criminal activity would
be filed against the accused by virtue of a petition circulated
through the citizenry. At "trial" anyone would be free to
testify as to any crime, social misconduct., bad wmanners. or
character flaw of the accused. There would be no limiting rules
of relevancy or hearsay and no rules of procedure. The "jury®
would have ne instruction in the law as none would apply. At
the end the "jury“ would have two verdicts to choose
from--gquilty or innccent5~without. any specification as to what
the accused was guilty of. A vote of guilty could be predicated
solely upon personal views of the accused's character--wholly
unrelated to any "evidence" introduced at trial. The concept
that one must Know precisely what he must defend against 1is

absent from the election process.

If grounds are of minor importance, the guestion could be
asked why include them at all as a reqguirement for inclusion in
recall petitions? They do, generally, serve some purpose.
Ordinarily, the stated grounds provide at least a focus for the
elector's complaints against the official. As a practical

matter, the requirements for grounds may have provided a balm to




nervous officeholders at the time the recall election statutes

were enacted. I do not believe any vehicle has been provided

for determination (and judicial review) of the sufficiency of
the stated grounds, and we have no jurisdiction to determine

such sufficiency.

In the alternative, I would ceonclude that, even if the
issue of sufficiency of the grounds is properly beforevus, the
grounds are sufficient. Under the rationale of the majority,.
grounds for recall, even 1if otherwise legally sufficient, may
not subject the officeholder to recall 1f their complexity
precludes stating them with particularity in 200 words or less.
To iterate, the recall election process 1is not a judicial
proceeding. Particularity in stating grounds for recall is not
the same as that required in criminal charges. Sponsors of the
recall petition do not have to state dates, times, persons
present, and matters discussed in alleged violations of the Open
Meetings Act. They have stated that violations of the Act have
occurred. The matter is then open to public debate and would, I

am sure, be fully explored in the pre-election campaign.

In concluding, I agree with the following statement from
Batchelor vw. District Court, 81 Nev. 629, 633, 408 P.2d 239
(19653, relarive te sufficiency of the grounds for a recall

election:

“The merit of that reason as ground fcr removal is
for the electorate to determine, not the court.
The reason, in whatever manner expressed, presents
a political issue for resolution by vote, not a
legal gquestion for court decision. 'A11 political
power is inherent in the people. Government is
instituted for the protection, security and benefit
of the people; and they have the right to alter or

reform the same whenever the public g¢good may
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require jt.' Nevada Constitutiom, Art. 1, § 2. 1In
theory, a publio officer need not fear recall if
the reason given thex@fbr is frivolous. In such
case the required number of signatures on the
petition to force an election should noe:t be
obtained and, if perchance, the reguired number of
signatures 1is obtained, an intelligent, informed

electorate reading the reason printed on the ballet

as reguired, will not wvote to recall him. our

governmental scheme dignifies the people; a
treasured heritage, 1indeed. The provision for
recall is but one exanple. We shall not intrude

upon the people’'s prerogative.®

I would affirm the district courct.






