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Daté

MINUTES OF THE SENATE COMMITTEE ON ENERGY & NATURAL RESOURCES

Senator Merrill Werts
Chairperson

at

The meeting was called to order by

_8:00 a.m.M. on March 6 1987 in room 12375 of the Capitol.

All members were present except:
Senator Eric Yost
Senator Audrey Langworthy

Committee staff present:
Don Hayward - Revisor
Nancy Jones - Secretary

Conferees appearing before the committee:
Harold Spiker, Kansas Department Health & Environment
Bob Eye, Nuclear Awareness Network

A motion was made to approve minutes of the February 27, March 3 and 4, 1987
meetings by Senator Hayden, seconded by Senator Gordon. Motion carried.

Chairman Werts requested Committee members to note a copy of a letter from
proponents of SB 114 regarding hearings and discussion held by this Committee
on February 26 and 27. (Attachment A)

Information was given members regarding the Milford Hatchery which had been
requested previously. (Attachments B & C)

Discussion and action on bills in Committee.

SB 182 - Concerning oil and gas

Senator Gaines, sponsor of this legislation, reguested the Committee take
no action at this time. The bill will be held in Committee.

SB 114 - Concerning low level radiocactive waste compact

Harold Spiker was questioned regarding the Phase II Study and availability
of maps of designated site areas in Kansas. Maps will be provided for the
Committee members.

Senator Feleciano briefed the Committee on the Attorney General's Opinion
pertaining to the withdrawal of Kansas from the Compact. (Attachments D&E) o
Legal and fiscal ramifications of withdrawal from the Compact were discussed
and Senator Feleciano stated Kansas will be subjected to substantial penalties
by withdrawing which could total $25 million. Kansas would be liable for the
cost of its own facility plus its share of surcharges, penalties and costs

for a facility in one of the other compact states plus enforcement of a five
year operating expense liability of $25,000 per year. The cost of Kansas
building its own facility would be from $10 to $20 million. The Federal Act
would not allow Kansas to ban access to its facility from out-of-state gene-
rators of LLRW.

Maine was given as an example of using successful above ground storage faci-
lities allowing monitoring and treatment.

Chairman Werts stated his understanding of the Attorney General's letter was
that the cost of a compact site would be $25 million with Kansas obligated
for one-fifth of the cost even with withdrawal from the compact. In addition
construction of a facility in Kansas was estimated to $15 to $20 million.

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim, Individual remarks as reported herein have nat
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page —_— Of L—.
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Harold Spiker stated that those submitting proposals for the facility will
suggest methods of storage or disposal to the Compact Commission which will
then select the developer and the technology. The state of Kansas will have
one of five votes in this selection process. The developer will select the
host state and site and make application for a license to the host state which
will have complete licensing authority. Technological criteria for the faci-
lity construction were discussed. If criteria are met by a developer, the
host state is obligated to license.

Mr. Spiker stated an adequate bunker facility for use by the five compact
states would require 200 acres of land with 80 acres for the actual site and
designed to retain five million cu.ft. of waste over a thirty year period.
Alternate types of facilities were discussed by the committee.

In response to a question, Bob Eye stated continued use of a regional facility
requires payment of a legal surcharge and any charges imposed by the Compact.
Tt seems unlikely to him, if Kansas is no longer using a regional facility,
that charges could be imposed upon the state. If Kansas builds its own faci-
lity and develops provisions for low level waste disposal, he thinks persua-
sive argument can be made that liabilities beyond $25,000 a year for five
vears would not be incurred.

Senator Feleciano feels one option to remaining in the Central Interstate
LLRW Compact is to open dialogue with other states generating less waste

and not in a compact to form a new compact. Safety and political accepta-
bility are the primary factors that need careful consideration.

Senator Kerr stated he believes he favors remaining in the compact but feels
there is a need for certain additional assurance from the other compact states
as Kansas appears likely to be the host state since nearly 75% of the poten-
tial siting areas are in our state.

The Committee consensus was that more information is needed and there should
be further discussion of SB 114 since it is such a critical issue.

Motion was made to request re-referral of SB 114 to an exempt committee by
Senator Feleciano, seconded by Senator Martin. Motion carried.

Meeting adjourned. The next meeting will be March 12, 1987.
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March 5, 1987 -
Senator Merril Werts o
S+ate Capitol : o
Topeka, Kansas 66912 1516 Topeka Ave. :
‘ Topeka, KS 66612

‘
4
. . e e - |
Dear Senator Were s, }
i

We are writing to orDress oul continadars: Loncerns about the
moanner in which heasings were Deld last weok on $B114, withdrawing
Ka.iias from the Central Interstate Compact. although we already
addressed you perscnally, we are compelled by our interest in fair
hearings and informed decision meking to restate these concernas.

In our view, t : structure of hearings precluded much important

information, shus iwpairing committee members'’ ability to make

an informed decision. Citizens supporting withdrawal, who testified
Thursday, were warned to limit testimony to "three or four minutes."
Conferees representing North Central Kansas Citizens (NCK) therefore
had to drastically shorten their testimony. Most of these proponents
rave studied the issue over a year and vepresent organizations of at
least 500 members each.

In addition, expert testimony was severely restricted. For
example, Bob Eye, former KDHE Bureau of Radiation Control Chief and
former legal advisor to Secretary Sabol, was forced to greatly reduce
his testimony.

In contrast to the Thursday hearing, opponents to withdraw had
virtually unlimited time to testify, and, when the hearing was
extended an hour, also had more than sufficient time to answer
questions. The majority of these conferees, some of whom were invited
to testify, were from universities or the medical industry, although
wastes produced by these institutions are relatively insignificant
to the compact issue.

As you know, low-level radioactive waste disposal is a very
important issue to Kansas citizens living both within and outside
preferred siting areas. 1In a recent public opinion poll conducted
by the University of Kansas, seventy-five percent of the respondents
opposed a nuclear waste dump in Kansas, indicating concern about
this issue statewide. This level of public interest demands public
participation in the hearings process.

We appreciate your continued attention to these concerns.

o R ‘ o - . Sincerely, S :
Shaun McGrath =~ .~ ) Marsha Marshall =~ Bob Eye o
Sierra Club '~ Kansas Natural Resource Nuclear Awareness

Coupcit . Network

c.cC. S .

Governor Mike Hayden o . v _

Senator Robert Talkington, President of the Scnate = . S R

Senator Paul Feleciano, Raniiig Minority Member, Senate Energy and Natural™ 7 .-
" " Resowxges Committee S A T
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March 4, 1987

Senator Merrill Werts, Chairman

Senate Energy & Natural Resources Committee
Room 120S, State Capitol

Topeka, KS 66612

Dear Senator Werts:

Please find attached two documents in regards to the costs of operation

at the Milford Fish Hatchery. The first attachment entitled "Kansas Fish
and Game Omnibus Project Report" is the fiscal year budget which ended June
30, 1986. The second is an excerpt from our in-house hatchery report and
represents our best estimates of fish costs by hatchery in 1985. Milford
Hatchery costs are indicated under the column abbreviated MILH.

As a note of clarification, these costs are high on a price per pound basis
and a result of the operation of a new facility with specific problems en-
countered, whether they be related to construction or water quality. I

do anticipate 1986 costs to be somewhat Tower and for these costs to decline
until a true, stabilized cost per fish is reached. MWe are currently in

the process of finalizing the 1986 hatchery report, and the cost data should
be available to us and you on or about April 1, 1987. I will plan on for-
warding the 1986 information to you at that time.

I believe this fulfills the informational request from your committee con-
cerning Milford. If I can be of any further assistance, please contact
me.

Respectfully,

/’7/7c4(2.\\_;Z;fézxytzbz,/

Mike Theurer, Chief

Fisheries Division

sb
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1985 FISH “PRODUCTION COSTS :

SPECIES ~ FARH MEFR PREH MILH _ AVG COST
Channel Catfish
Eqgs ($/Fish) $ $ $ .005 $ $ .005
Eggs ($/Pound) 68.34 68.34
Fry ($/Fish) .003 .003
Fry (R/Pound) 32.27 32.27
Fingerlings ($/Fish) .07 .04 .0501
Fingerlings ($/Pound) 3.48 1.23 1.27
Intermediates ($/Fish) .533 .533
Intermediates ($/Pound) 4.50 4.50
Largemouth Bass
Fry ($/Fish) .022 .02
Fry ($/Pound) 201.07 201.07
Fingerlings ($/Fish) .05 .05
Fingerlings ($/Pound) 33.67 33.67
Intermediates ($/Fish) .66 .66
Intermediates ($/Pound) g.33 9.33
Smallmouth Bass
Eqgs ($/Fish) .0255 L0255
Fry ($/Fish) ‘ .012 .380
Fingerlings ($/Fish) .60 .68
Striped Bass
Fingerlings ($/Fish) .03 .03
Fingerlings ($/Pound) 50.94 50.94
Hybrid Striped Bass
Eggs ‘ .001 .001
Fry .003 .003
Fingerlings ($/Fish) .027] .09 .026 _ .0345
Fingerings (S/Pound)].GZ] 63.96 17.13 4.92
Intermediates ($/Fish) 1.28 1.28
Intermediates ($/Pound) 8.09 8.09
Walleye
Eggs .0005 .008 .0007
Fry 11 .0002 .0023
Adv. Fing. ($/Fish) 0 ay
Adv. Fing. ($/Pound) 17.62 17.62
Bluegill
Fingerlings (3$/Fish) .008 .01 .014
Fingerlings ($/Pound) 10.35 2.96 6.94
Redear Sunfish
Fingerlings ($/Fish) .01 .058 .043

Fingerlings ($/Pound) 12.08 ¢ 34.80 . 26.38



5 Fish Production Costs (contin )

SPECIES FARH MEFR PRFH MILH AVG COST
Sunfish Hybrids
Fingerlings ($/Fish) $ .02 $ $ $ § .02
Fingerlings ($/Pound) 14.44 ~ 1444
Black Crappie
Fingerlings ($/Fish) .04 .04
Fingerlings ($/Pound) 39.48 39.48
White Crappie
Fingerlings ($/Fish) .06 .06
Fingerlings ($/Pound) 20.87 20.87
White Amur
Fingerlings ($/Fish) .04 .056 ' .0345
Fingerlings ($/Pound) 2.35 7.56 .7746

]John Redmond Rearing Marsh

*+xALL COSTS EXCEPT AVERAGE COST CONTAIN ONLY COSTS FOR THAT SPECIFIC PHASE OF
PRODUCTION.
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MILFORD FISH HATCHERY

January 24 - February 6, 1987

Fish Rearing and Transfer

Routine fish culture duties (i.e. feeding and raceway cleaning, etc.) were
carried out by the hatchery staff. No fish were transferred on or off the
station. Final fish production reports for the 1986 season were submitted.
Bi-weekly inventory is attached.

Fish Mortality and Health

Whereas most fish on the station continued to be in good health, one inci-
dent bears noting. Once again mortalities in Raceway 12 (1986 year class
fish) became unacceptable. During the Tast two week period the same raceway
suffered moderately heavy losses due to a Chilodenella outbreak. Likewise
mortalities once again increased markedly during this period. Examination
of moribund fish revealed another outbreak of Chilodenella. Treatments

of 167 ppm formalin (for 1 hour) were begun, and the problem virtually dis-
appeared.

0Of the 9,095 mortalities recorded during this period, 63% (5,730) were in
Raceway 12. By year class, mortalities were: 1985--816 fish; 1986--8,279
fish.

The majority of the raceways experienced mortalities not unexpected from
dense intensive situation.

Water Quality

Water quality sample (see attached) was taken from Raceway 9 and evaluated.
No problems were noted, and all parameters appear satisfactory.

Maintenance Activities

Work has nearly been completed on the new roof. Basically only touch-up
work remains. It is felt that the construction company has done an out-

standing job.

Routine maintenance and monitoring was conducted for hatchery systems.

Personnel Activities

Tom Dorzab and Tommie Crawford attended the 1987 Mid-Continent Fish Culture
Workshop in Kansas City. Meeting was good outlet for exchange of ideas
betwzen the staff and other fish culturists in the midwest.

Crawford also attended a hatchery manager's meeting which was held at
Milford.



MILFORD HATCHERY INVENTORY

February 6, 1987

Raceway
Raceway No. of Size Total Loading Year
Number Fish (No/Lb) Weight Lbs/GPM/In Class
2 114,931 46 2,498 3.1 1986
3 77,368 27 2,865 2.9 1986
4 32,241 18 1,791 1.6 1986
5 114,283 31 3,686 3.9 1986
6 41,951 18 2,330 2.0 1985
7 29,754 10 2,975 2.2 1985
8 108,975 37 2,745 3.3 1986
9 28,087 10 2,809 2.0 1985
10 26,832 7 3,833 2.4 1985
12 244,168 119 2,051 3.4 1986

TOTAL 818,590 27,583



STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JuDICIAL CENTER, TOPEKA 666.12-1597

ROBERT T. STEPHAN MAIN PHONE: (913) 296-2215
ATTORNEY GENERAL CONSUMER PROTECTION: 296-3751
FOR IMMEDIATE RELEASE Contact: Neil A. Woerman
March 5, 1987 Chief of Staff

Attorney General Robert T. Stephan said in an opinion
issued today that Federal law would require Kansas to provide
out-of-state generators of low-level radioactive waste with
limited access to a Kansas disposal site, even if the state
withdraws from the Central Interstate Low-Level Radioactive
Waste Compact.

Stephan issued his opinion to State Senator Paul Feliciano,
D-Wichita.

Stephan said that although federal law generally requires
each state to be responsible for the low-level radiocactive waste
generated within its borders, either in its own facility or

through a multi-state compact, it also allows the Nuclear

8 . -
1 - -

Regulatory Commission to require states to accept other states'
low-level waste on an emergency-access basis. Federal law
also requires access for certain federal facilities.

"If Kansas should withdraw from the Compact and construct
its own facility, the state could not prevent the disposal of

all out-of-state generated waste," Stephan said. "It is our

32-L-€7



opinion that any state restrictions on the disposal of LLRW
generated out-of-state would have to conform with the 1985 Act
due to application of the Supremacy Clause to the United States
Constitution."

The Attorney General further told Feliciano Kansas law
prohibiting burial of hazardous waste would not prohibit burial
of low-level radioactive waste, in that low-level radiocactive
waste is exempted by Kansas law from the definition of hazardous
waste.

Stephan said if Kansas were to ban disposal of low-level
waste in the state, such a ban would likely be found to violate
the Central Interstate compact.

In response to Feliciano's request that he analyze the
costs of remaining in the compact versus withdrawing, Stephan
said withdrawal now could cost the state as much as $25 million
and later withdrawal would likely cause these costs to
escalate. He said that by remaining in the compact, costs could
be as low as $5 million. Stephaﬁ noted that withdrawal from the
compact would guarantee a disposal site in Kansas.

The Attorney General added that if the state remains in the
compact and is chosen for the disposal facility, Kansas has the
ability to "design a state of the art facility, perhaps even
surpassing NRC safety regulations, using contributions from
other members of the Compact. If not a member of the Compact,

the state must fund such a facility on its own."



Stephan concluded by advocating state ownership and control
of any Kansas low-level radioactive waste facility.

"Kansas law requires state ownership of the land upon which
a LLRW facility is located," Stephan said. "It is our opinion
that this requirement is merely a first step in the right
direction. Public ownership and control of a LLRW site and
facility should be the cornerstone of an active state policy
protecting the citizens of this state from the dangers of
improper disposal, storage and treatment of radioactive waste."

- 30 -
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612

ROBERT T. STEPHAN MAIN PHONE: (913) 296-2215%
ATTORNEY GENERAL CONSUMER PROTECTION: 296-3751

March 5 1 1987 ANTITRUST: 296-5299

ATTORNEY GENERAL OPINION NO. 87- 43

The Honorable Paul Feliciano, Jr.
State Senator, Twenty-Eighth District
State Capitol, Room 126-S

Topeka, Kansas 66612

Re: Public Health--Central Interstate Low-Level
Radioactive Waste Compact--Definitions; Options;
Consequences of Compact Membership

Synopsis: Low-level radiocactive waste is specifically
exempted from the definition of "hazardous waste”
found in K.S.A. 65-3430(f) and, as such, is not
precluded from underground burial pursuant to
K.S.A. 65-3458. It is likely a ban on the disposal
of low-level radiocactive waste in Kansas would be
found inconsistent with the terms of the Central
Interstate Low-Level Radioactive Waste Compact
(Compact), K.S.A. 65-34a0l et seq. Such a
finding could expose Kansas to the membership
revocation penalties of the Compact. Withdrawing
from the Compact this year may cost the state as
much as, $25 million. Should Kansas delay beyond
this year and then withdraw, these costs may
increase. If Kansas remains in the Compact, costs
have been estimated to be $5 million. A decision
to pull Kansas out of the Compact guarantees a
waste management facility in the state. Any
attempt to limit disposal in such a facility to
Kansas generated waste must be in conformity with
federal law, which requires "emergency access" by
out-of-state generators, and waste from certain
federal generators.



Senator Paul 1 iciano, Jr.
Page 2

This opinion is intended to aid the Legislature in
making an informed decision regarding the Compact.

Cited herein: KX.S.A. 1986 Supp. 48-1622; K.S.A.
65-3430; K.S.A. 1986 Supp. 65-3458; 65-34a0l et
seq.; 42 U.S.C. § 2011 et seq.; 42 U.S.C. §
2014; P.L. 99-240; 40 C.F.R. § 261.4 (7-1-86
Edition); U.S. Const., Art. I, Sec. 8, cl. 3;
Art. VI; 126 Congr. Reg. 33, 966 (1980).

* * *

Dear Senator Feliciano:

As Senator for the Twenty-Eighth District, you request our
opinion on a variety of topics concerning low-level
radiocactive waste (LLRW). Specifically, vou have asked:
first, whether LLRW is considered hazardous waste under
Kansas law and, if so, whether a ban on below~ground
disposal of hazardous waste would preclude the below-ground
disposal of LLRW in Kansas. Second, you inquire if Kansas
can prohibit the "disposal" of LLRW in Kansas, but allow the
"storage" of LLRW without violating the Central Interstate
Low-Level Radiocactive Waste Compact (Compact), K.S.A.
65-34a01 et seq. Third, you inquire as to the fiscal
impact, long and short term, of Kansas' withdrawal from the
Compact. Finally, you inquire as to the options available to
Kansas at this time and the consequences of these options.

I. LOW-LEVEL RADIOACTIVE v. HAZARDOUS WASTE LAWS
As to your first inquiry, K.S.A. 65-3430(f) states in part:

"'Hazardous waste' . . . shall not
include:. . . . (7) materials listed in 40
CFR 261.4, as in effect on July 1, 1983.

40 C.F.R. § 261.4 (7-1-86 Edition) lists in relevant part:
"(4) Source, special nuclear or by-product material as defined
by the Atomic Energy Act of 1954, as amended, 42 U.S.C. 2011
et seq." This material includes low-level radiocactive

waste. 42 U.S.C. §2014. Thus, low-level radiocactive waste

is specifically exempted from the definition of "hazardous
waste" by Kansas law. As such, its underground burial would
not be precluded under K.S.A. 1986 Supp. 65-3458.



Senator Paul I iciano, Jr.
Page 3

II. PROHIBITING DISPOSAL

As to your second inquiry, the rights and obligations of each
party state under the Central Interstate Low-Level
Radioactive Waste Compact (K.S.A. 65-34a0l et segq.) are

set forth in Article I of the Compact. The intentions of the
members of the Compact are stated as follows:

"It is the purpose of this compact to
provide the framework for such a
cooperative effort; to promote the health,
safety and welfare of the citizens and the
environment of the region; to limit the
number of facilities needed to effectively
and efficiently manage low-level
radicactive wastes and to encourage the
reduction of the generation thereof; and
to distribute the costs, benefits and
obligations among the party states."
K.S.A. 65-34a0l1, Article I. (Emphasis
added.)

Among the obligations outlined in the Compact is the selection
of a host state for the site of a regional disposal facility.
The function of such a facility can be gleaned from the
following definitions appearing in Article II of the Compact:

"b. '[Dlisposal' means the isolaticn
and final disposition of waste.

"d. '[Flacility' means any site,
location, structure or property used or to
be used, for the management of waste;

"h. '[M]anagement of waste' means the

storage, treatment or disposal of
waste; ’

"p. 'I[Sltorage' means the holding of
waste for treatment or disposal;




Senator Paul F. .ciano, Jr.
Page 4

"g. '[T]reatment' means any methods,
technique or process, including storage
for radioactive decay, designed to change
the physical, chemical or biological
characteristics or composition of any
waste in order to render such waste safer
for transport or management, amenable for
recovery, convertible to another usable
material or reduced in volume." K.S.A.
65-34a0l, Article II. (Emphasis added.)

The state could not ban the operation and development of a
regional facility for the management of LLRW without being
in direct conflict with the purpose of the Compact. K.S.A.
65-34a01, Article I. Since management of LLRW includes the
storage, treatment and disposal of LLRW (K.S.A. 65-34a0l,
Article II § h), it is our opinion that the state cannot ban
any of these functions without subjecting itself to a finding
of noncompliance by the Compact Commission. This opinion is
buttressed by a reading of the Compact in toto, in that the
fundamental intent and duties of the member states and the
intent of the federal law which mandated the Compact are the
complete disposition of LLRW. See, e.g. Atchison v.

City of Englewood, Colo., 568 P.2d 13, 18 (Colo,

1977) .

The Compact, at Article VI, states in relevant part: "b. No
party state shall pass or enforce any law or regulation which
is inconsistent with this compact." However, this would not
appear to preclude the State from enacting strict regulations
concerning the methods by which LLRW should be stored,
treated and disposed of should Kansas be chosen as the site
for a regional facility.

ITI. FISCAL IMPACT

A finding of noncbmpliance by the Commission pursuant to
K.S.A. 64-34a01, Article VI, § b, could be cause for
revocation of Kansas' membership in the Compact. This leads
to your third and fourth inquiries, regarding long and short
term fiscal impact, options and consequences. Article VITI,
states in part: :

"e. Any party state which fails to comply
with the terms of this compact or fulfill
its obligations hereunder may, after
notice and hearing, have its privileges
suspended or its membership in the compact



Senator Paul F iciano, Jr.
Page 5

revoked by the Commission. Revocation
shall take effect one year from the date
such party state receives written notice
from the Commission of its action. The
Commission may require such partv state to
pay to the Commission, for a period not
to exceed five years from the date of
notice of revocation, an amount
determined by the Commission based on the
anticipated fees which the generators of
such party state would have paid to each
regional facility and an amount equal to
that which such party state would have
contributed in accordance with section d
of Article III, in the event of
insufficient revenues. The Commission
shall use such funds to ensure the
continued availability of safe and
economical waste management facilities for
all remaining party states. Such state
shall also pay an amount equal to that
which such party state would have
contributed to the annual budget of the
Commission if such party state would have
remained a member of the compact. All
legal rights established under this
compact of any party state which has its
membership revoked shall cease upon the
effective date of revocation; however, any
legal obligations of such party state
arising prior to the effective date of
revocation shall not cease until they have
been fulfilled. Written notice of
revocation of any state's membership in
the compact shall be transmitted
immediately following the vote of the
Commission, by the chairman, to the
governor of the affected party state, all
other governors of the party states and
the Congress of the United States."
K.S.A. 65-34a0l1, Article VII. (Emphasis
added.)

Since it is our opinion that a ban on the disposal of
low-level radicactive waste in Kansas could be found
inconsistent with the terms of the Compact, the passage of a
law banning disposal, and the ensuing finding would expose
Kansas to the revocation penalties thereunder. The fees paid
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for LLRW facility use, Kansas' annual ccntribution to the
Commission, and Kansas' share of the LLRW facility cost is
estimated to be at least $5 million. This presumes a $25
million cost for the regional facility, $5 million being
Kansas' share, in addition to other fees and contributions.

The withdrawal provision of the Compact appears in Article
VII, which states in part:

"d. Any party state may withdraw from
this compact by enacting a statute
repealing the same. Unless permitted
earlier by unanimous approval of the
Commission, such withdrawal shall take
effect five years after the governor of
the withdrawing state has given notice
in writing of such withdrawal to each
governor of the party states. No
withdrawal shall affect any liability
already incurred by or chargeable to a
party state prior to the time of such
withdrawal."” X.S.A. 65-34a0l1, Article
VII. (Emphasis added.)

A full 5-year liability is possible, assuming the other
Compact states would advocate such liability. Liability could
include contribution expenses to the Commission budget as well
as regiocnal facility construction costs. The current Kansas
commitment to the Commission is $25,000 per year. This figure
will undoubtedly increase as the Commissicn moves from
planning to actual construction. This could be increased by
whatever damages are ascertained, based upon the $25 million
facility cost and additicnal penalties.

There are penalties that Kansas generators could incur upon
the state's withdrawal from the Compact at this time if tardy
in implementing a solo project. These penalties are based
upon surcharges set forth in the Low-Level Radiocactive Waste
Policy Amendments Act of 1985, P.L. 99-240, Section 5(d) (1) as
follows:

"The disposal of any low-level
radioactive waste under this section
(other than low-level radiocactive waste
generated in ‘a sited compact region) may
be charged a surcharge by the State in
which the applicable regional disposal
facility is located, in addition to the
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fees and surcharges generally applicable
for disposal of low-level radiocactive
waste in the regional disposal facility
involved. Except as provided in
subsection (e) (2), such surcharges shall
not exceed--

"(A) in 1986 and 1987, $10 per cubic
foot of low-level radiocactive waste:

"(B) in 1988 and 1989, $20 per cubic
foot of low-level radicactive waste; and

"(C) in 1990, 1991, and 1992, $40 per
cubic foot of low-level radioactive
waste." (Emphasis added.)

The Act goes on to impose certain deadlines for states and/or
compact regions in the establishment of waste management
facilities. The failure to meet these deadlines will result
in surcharges increased by penalties. In addition, access to
the three operating regional disposal facilities would be
restricted.

These surcharges would apply regardless of whether Kansas
withdraws from the Compact. KXansas generators are responsible
for these surcharges until a regional facility is established
under the Compact, or until Kansas establishes its own waste
management facility.

The deadline requirements are stated in relevant part at
section 5(e) (1) of the Act:

" (1) REQUIREMENTS FOR NON-~-SITED COMPACT
REGIONS AND NON-MEMBER STATES.--Each
non-sited compact region, or State that
is not a member of a compact region that
does not have an operating disposal
facility, shall comply with the following
requirements:

"(A) By July 1, 1986, each such

non-member State shall ratify compact
legislation, or, by the enactment of
legislation or the certification of the
Governor, indicate its intent to develop a
site for the location of a low-level
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radioactive waste disposal facility within
such State.

"(B) By JANUARY 1, 1988.--

"(ii) each non-member State shall

develop a siting plan providing detailed
procedures and a schedule for establishing
a facility location and preparing a
facility license application for a
low-level radioactive waste disposal
facility and shall delegate authority to
implement such plan; and

"(iii) The siting plan required pursuant
to this paragraph shall include a
description of the optimum way to attain
operation of the low-level radioactive
waste disposal facility involved, within
the time period specified in this Act.
Such plan shall include a description of
the objectives and a sequence of deadlines
for all entities required to take action
to implement such plan, including, to the
extent practicable, an identification of
the activities in which a delay in the
start, or completion, of such activities
will cause a delay in beginning facility
operation. Such plan shall also identify,
to the extent practicable, the process for
(1) screening for broad siting areas; (2)
identifying and evaluating specific
candidate sites; and (3) characterizing
the preferred site(s), completing all
necessary environmental assessments, and
preparing a license application for
submission to the Nuclear Regulatory
Commission or an Agreement State.

"(C) By JANUARY 1, 1990.--

"(i) a complete application (as determined
by the Nuclear Regulatory Commission or
the appropriate agency of an agreement
State) shall be filed for a license to
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operate a low-level radioactive waste
disposal facility within each non-sited
compact region or within each non-member
State; or

"(ii) the Governor (or, for any State
without a Governor, the chief executive
officer) of any State that is not a member
of a compact region in compliance with
clause (i), or has not complied with such
clause by its own actions, shall provide a
written certification to the Nuclear
Regulatory Commission, that such State
will be capable of providing for, and will
provide for, the storage, disposal, or
management of any low-level radiocactive
waste generated within such State and
requiring disposal after December 31,
1992, and include a description of the
actions that will be taken to ensure that
such capacity exists.

"(D) By January 1, 1992, a complete
application (as determined by the Nuclear
Regulatory Commission or the appropriate
agency of an agreement State) shall be
filed for a license to operate a
low-level radiocactive waste disposal
facility within each non-sited compact
region or within each non-member State.

"(F) Any State may, subject to all
applicable provisions, if any, of any
applicable compact, enter into an
agreement with the compact commission of a
region in which a regional disposal
facility is located to provide for the
disposal of all low-level radioactive
waste generated within such State, and, by
virtue of such agreement, may, with the
approval of the State in which the
regional disposal facility is located, be
deemed to be in compliance with
subparagraphs (&), (B), (C), and (D)."
P.L. 99-240.
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The penalties for failure to meet these deadlines follow in
section 5(e) (2) of the Act:

"(2) PENALTIES FOR FAILURE TO COMPLY.--

"(A) BY July 1, 1986. --If any State fails
to comply with subparagraphs (1) (A)--

"(i) any generator of low-level
radiocactive waste within such region or
non-member State shall, for the period
beginning July 1, 1986, and ending
December 31, 1986, be charged 2 times
the surcharge otherwise applicable under
subsection (d); and

"(ii) on or after January 1, 1987, any
low-level radioactive waste generated
within such region or non-member State
may be denied access to the regional
disposal facilities referred to in
paragraphs (1) through (3) of subsection
(b). -

"(B) BY JANUARY 1, 1988. --If any
non-sited compact region or non-member
State fails to comply with paragraph
(1) (B) --

"(1) ény generator of low-level
radioactive waste within such region or
non-member State shall--

"(I) for the period beginning January 1,
1988, and ending June 30, 1988, be
charged 2 times the surcharge otherwise
applicable under subsection (d); and

"(II) for the period beginning July 1,

1988, and ending December 31, 1988, be

charged 4 times the surcharge otherwise
applicable under subsection (d); and

"(ii) on or after January 1, 1989, any
low-level radiocactive waste generated
within such region or non-member State
may be denied access to the regional
disposal facilities referred to in
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paragraphs (1) through (3) of subsection
(b) .

"(C) BY JANUARY 1, 1990. -~ If any
non-sited compact region or non-member
State fails to comply with paragraph

(1) (C), any low-level radioactive waste
generated within such region or
non-member State may be denied access to
the regional disposal facilities referred
to in paragraphs (1) through (3) of
subsection (b).

"(D) BY JANUARY 1, 1992. --If any
non-sited compact region or non-member
State fails to comply with paragraph

(1) (D), any generator of low-level
radioactive waste within such region or
non-member State shall, for the period
beginning January 1, 1992 and ending upon
the filing of the application described in
paragraph (1) (D), be charged 3 times the
surcharge otherwise applicable under
subsection (d)." P.L. 99-240 (Emphasis
added.)

The most immediate deadline that Kahsas faces is the January
1, 1988 deadline imposed by P.L. 99-240, § 5(e) (1) (B). The
cost for preparing a siting plan has been estimated by the
Kansas Department of Health and Environment to be from
$500,000 to $1 million. ("Low-Level Radiocactive Waste
Management," pp. 30~31 KDHE, February, 1987).

In summary, Kansas as a Compact member could be liable for its
share of the cost of the Compact site ($5 million estimate),
minus license revenues, plus penalties should the Region miss
deadlines. Kansas as a solo operator may be liable for its
own $10-20 million facility, plus its share of the surcharges,
penalties and costs under the Compact for building a facility
in one of the other four states (withdrawal penalties), plus
any federal deadline penalties, less any license revenues
should Kansas be forced to accept out-of-state LLRW.

Analysis reveals a potential $5 million or less cost to Kansas
as a member of the Compact, and a possible $25 million cost to
Kansas as a non-member. As a non-member, costs to Kansas
could, at a minimum, include the $10~-20 million costs of a
solo facility.
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Iv. COMMERCE AND SUPREMACY CLAUSES

The question has arisen as to the ability of the state to
prohibit disposal of out-of-state generated LLRW in light of
the Commerce. A federal case dealing directly with an
attempted ban on the importation of LLRW is Washington

State Building and Construction Trades Council v. Spellman,
684 F.2d 627 (9th Cir. 1982), cert. denied, 461 U.S.

913, 103 s.Ct. 1891, 77 L.Ed. 2d 282 (1983). In Spellman,

the Ninth Circuit invalidated a Washington law imposing such a
ban using a commerce clause analysis. The state of Washington
was one of only three states that had an operating facility at
that time. In addition, Spellman was argued and decided

prior to the passage of the Low-Level Radiocactive Waste

Policy Amendments Act of 1985, P.L. 99-240, which provides
that each state is responsible for disposal of LLRW

generated within its borders, either in a facility of its own
or pursuant to a compact. Thus, it is our understanding that
the Act, as a general rule, would allow states to restrict
out-of-state disposal, though there are exceptions to this
general rule. The Nuclear Regulatory Commission could require
a state to accept other states' LLRW in situations deemed by
that agency to warrant emergency access. Additionally, waste
generated by certain federal generators could be disposed of
in any state facility. Thus, if Kansas should withdraw from
the Compact and construct its own facility, the state could
not prevent the disposal of all out-of-state generated

waste. It is our opinion that any state restrictions on the
disposal of LLRW generated out-of-state would have to

conform with the 1985 Act due to application of the Supremacy
Clause to the United States Constitution. U.S. Const., Art.
VI.

V. OTHER CONCERNS

As mentioned previously in this opinion, we find no
restrictions in the Act on the state's ability to determine
the methods of disposal if the site is within its borders, as
long as those methods are not inconsistent with the purpose of
the Act. Thus, if the state is a member of a compact, it may
design a state-of-the-art facility, perhaps even surpassing
NRC safety regulations, using contributions from other

members of the Compact. If not a member of the Compact, the
state must fund such a facility on its own.

We should note that if all.states selected as sites for
regional facilities decide to withdraw from their various
compacts, Congress may be forced to amend or repeal the
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current provisions of the Low-Level Radiocactive Waste Policy
Amendments Act of 1985 dealing with compact facilities, and
may dispose of that option.

Finally, Kansas law requires state ownership of the land upon
which a LLRW facility is located. K.S.A. 1986 Supp.
48-1622(e). It is our opinion that this requirement is merely
a first step in the right direction. Public ownership and
control of a LLRW site and facility should be the

cornerstone of an active state policy protecting the citizens
of this state from the dangers of improper disposal, storage
and treatment of radioactive waste.

In conclusion, low-level radicactive waste is specifically
exempted from the definition of "hazardous waste" found in
K.S.A. 65-3430(f) and, as such, is not precluded from
underground burial pursuant to K.S.A. 65-3458. It is likely a
ban on the disposal cof low-level radioactive waste in Kansas
would be found inconsistent with the terms of the Central
Interstate Low-Level Radioactive Waste Compact (Compact),
K.S.A. 65-34a01 et seq. Such a finding could expose

Kansas to the membership revocation penalties of the Compact.
Withdrawing from the Compact this year may cost the state as
much as $25 million. Should Kansas delay beyond this year and
then withdraw, these costs may increase. If Kansas remains in
the Compact, costs have been estimated to be $5 million. A
decision to pull Kansas out of the Compact guarantees a waste
management facility in the state. Any attempt to limit
disposal in such a facility to Kansas generated waste must be
in conformity with. federal law, which requires "emergency
access" by out-of-state generators, and waste from certain
federal generators.

This opinion is intended to aid the Legislature in making an
informed decision in deliberations regarding withdrawal from,
or remaining in, the Compact.

Very truly yours,

/7 -
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ROBERT T. STEPHAN
ATTORNEY GENERAL OF KANSAS

ulene L. Miller
Deputy Attorney General
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