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MINUTES OF THE ____SENATE COMMITTEE ON FEDERAL AND STATE AFFATRS
The meeting was called to order by Senatorcijzjii]F. Reilly, Jr. at
__JEEEEL_ﬁ§ﬁ§§§§.on March 30 19.87in room _254-E of the Capitol.

All members were present except:

Senator Arasmith and Senator Daniels were excused.

Committee staff present:
Mary Galligan, Legislative Research
Emalene Correll, Legislative Research
Mary Torrence, Assistant Revisor of Statutes
June Windscheffel, Secretary to the Committee

Conferees appearing before the committee:

The Chairman called the Committee to order at 12:00 noon for the purpose
of discussion of HB 2062, concerning capital punishment. The Subcommittee
Report was before the Committee. Senator Morris made the motion to adopt
the Subcommittee Report corrected to retain lines 233 through 237 on

pages 6 and 7. Seconded by Senator Vidricksen. There was Committee
discussion. The motion carried. (AttachmeEEw#l1and #2)

Senator Bond moved, seconded by Senator Hoferer, to go back to the original
language on page 6, line 203 to line 208. To reject the balloon language that
expands lesser crimes. The motion failed.

Senator Bond said he would make the same motion with regard to the next
balloon, in lines 211-216. Seconded by Senator Hoferer. This would

go back to the original language which the Subcommittee struck and adopt
the language which is in front of the Committee on the balloon. The motion
failed. —————

Before the Committee also was an additional balloon of pages 15 and 16,

This would make it possible for the court to appoint qualifying psychologists,
physicians, or psychiatrists, or one of each. (Attachment #3) Senator

Bond moved the adoption of the amendment. Seconded by Senator Martin. The
motion carried. T

Another set of proposed amendments was before the Committee. (Attachment #4)
These were suggested by Professor Emil Tonkovich. Senator Morris moved that

the first 5 technical amendments be adopted. Seconded by Senator Vidricksen. The
motion carried.

Another handout before the Committee was suggested changes from Richard Nay.
(Attachment #5) Senator Bond moved the adoption of (2) concerning insanity.
Seconded by Senator Martin. The motion failed.

Senator Strick moved to keep the two jury system in this bill. Seconded by
Senator Martin. The motion failed.

The meeting was adjourned at 2:30 p.m.

Unless specifically noted, the individual remarks recorded herein have not it
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page # Of e
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SUBCOMMITTEE REPORT
HOUSE BILL NO. 2062

The Subcommittee chaired by Senator Morris and composed of Senators
Martin and Arasmith held three meetings, March 17-19, 1987. Senators Reilly
and Fry also attended meetings of the Subcommittee. The Subcommittee received
suggestions for amendments to H.B. 2062 from Emil Tonkovich, from the KU
School of Law and Jim Florey the Douglas County District Attorney. David
Gottleib of the KU Law School presented written comments to the Subcommittee
which also heard testimony from Richary Ney, Chief Public Defender of Sedgwick
County and Ben Woods, Chief Appellate Defender.

The Subcommittee makes the following recommendations:

-- delete the requirement for a separate sentencing jury and the
separate jury standard;

-- provide for prosecutorial discretion in seeking the death pen-
alty by requiring the separate sentencing preceding only upon a
motion by the state;

-- require the prosecutor to declare during arraignment whether the
death penalty will be sought in a case;

-- delete the provision that would allow a defendant to be repre-
sented by counsel of the defendant's choosing with the counsel
paid at the same hourly rate as other attorneys of like experi-
ence and expertise;

-- require that all courts that review the death sentence be re-
quired to make specific written findings to support their deci-
sions;

-- modify the aggravating circumstances as follows:
-- add rape, aggravated sodomy, kidnapping, robbery, ar-
son, aggravated burglary, and burglary to New Section 8
(1) and (3);
-- include multiple killings; and
-~ include killing of judges, prosecutors, police offic-

ers, correctional employees and State witnesses.

-- Delete as mitigating circumstances the victim's participation in
or consent to the defendant's conduct and the defendant's rela-
tively minor participation in the crime;

-- add "or purposely" to line 209 after the word knowingly;
-- make the capital crimes subject either to the death penalty or

to 1ife in prison with eligibility for parole in 25 years;

)
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-- provide for creation of a capital defender system; and
-- require that the Attorney General participate in all appeals of

the death penalty when requested to do so by the county or dis-
trict attorney.

The Subcommittee also discussed at length the issue of proportional-
ity review and was sharply divided on whether the requirement should be left

in the bill.
5

Senator Bill @gfris, Chairman

Senatdr MNeil Arasmith

% v/

enator Phil Martin
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[Amendments Adopted in House Committee of the Whole]

As Amended by House Committee

" “Session of 1987

HOUSE BILL No. 2062

By Representatives Graeber, Jenkins, Acheson, Apt, Aylward,
Bideau, Braden, Bryant, Buehler, Bunten, C. Campbell,
Crumbaker, Dillon, Eckert, Empson, Francisco, Freeman,
Gatlin, Green, Gross, Harper, Johnson, King, Lacey, Laird,
Long, Mead, Neufeld, O’Neal, Ott, Patrick, Peterson, Rezac,
Roe, Roenbaugh, Rolfs, Sallee, Schauf, Shallenburger, Shore,
Spaniol, Vancrum, Wilbert and Wisdom

1-15

AN ACT concerning crimes and punishments and procedures
relating thereto; [deflining and classifying certain crimes;]
providing for a sentence of death for certain crimes under
certain circumstances; concerning the procedure for carrying
out a sentence of death; [relating to counsel for persons
charged with crimes for which a sentence of death may be
imposed;] amending K.S.A. [21-3401,] 22-4002, 22-4003, 22-
4004, 22-4005, 22-4006, 22-4009, 22-4011, 22-4012, 22-4013

rad=22-4044 and K'S A, 1986 Supp. 21-4501, 21-4603, 21-4604
and-22-4505¢and repealing the existing sections; also repeal-

ing K.S.A. 22-4001, 22-4007, 22-4008 and 22-4010.

Be it enacted by the Legislature of the State of Kansas:

[Section 1.

ILS.A. 21-3401 is hereby amended to read ag

emeditated murder
human being committed

with premeditation he killing of a

wthe perpetftion ()f or attempt to

perpetrate any felony.
[(b) Murder in the firs
[(c) As used in th+ murder” means

the killing of gAtuman being committed maliciou willfully,

delibergtety and with premeditation.
ew Sec. 2. Murder in the commission of kidnapping is (R

a~el

section, “premeditate

cgree is ass A felony.

’

4

22-4014,

223717,

38-1603 and 75-704

22-4505 and 22-4522

5 3/Bo/Ey ()
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ing of a human being committed in the perpetration of ¢
attemp perpetrate aggravated kidnapping as defi
K.S.A. 21-34

[Murder in the co

by

id amendments thereto.

ission of kidnapping4s7a class A felony.

[New Sec. 3. Murder in ston of rape or sodomy is

:d in the perpetration of or

amendments theretasor aggravated criminal so
6 and amendments thercto.

ony.]
Seetion 1 [Scc. 4]. K.S.A. 1986 Supp. 21-4501 is hereby

amended to read as follows: 21-4501. For the purpose of sen-
tencing, the following classes of felonies and terms of imprisen-

Insert sections 1 and 2, attached

3

(a) Class AA, the sentence for which shall be imprisonment for life

ment senlences authorized for each class are established: f
£t L Class A, the seutence for which shall be imprisonment for

life,exceptthat the sentenco-fortho-crime of murder tn the Jirst

degree; as defined by K:SA- 213401 anel amendiments thereto;
shall be death or imprisonment for lifes as provided by sections
3 Htm«glﬁ#{&ﬂlawﬁig—eh}ss%@mie&shalw@deauwumpﬁ&
onmentforliloas-provided-bysections—6-through-12+
Hbh)—Premeditated-murdoras-defined by K.S.A. 21340 and
amendments-theretos
h{(@)—muﬂemﬁ&wnummmﬁpmw‘d&hnauw

MMH&HMMWMWW@WM
by-section-3].

£b)-'Class B, the sentence for which shall be an indeterminate
term of imprisonment, the minimum of which shall be fixed by
the court at not less than five years nor more than 15 years and
the maximum of which shall be fixed by the court at not less than
20 years nor more than life.

43T Class C, the sentence for which shall be an indeterminate
term of iinprisonment, the minimum of which shall be fixed by
the court at not less than three years nor more than five years and
the maximum of which shall be fixed by the court at not less than
10 years nor more than 20 years.

unless a sentence of death is imposed pursuant to sections 5 through 11.



xx21-3401

Section 1. K.S.A. 21-3401 is hereby amended to read as

follows: 21-3401. (a) Aggravated murder in the first degree 1is

the killing of & human being committed:

(1) Maliciously, willfully, deliberately and with

premeditation er-cemmitted;

(2) in the perpetration f or attempt to perpetrate any

feleny the crime of aggravated kidnapping, as defined by K.S.A.

21-3421 and amendments thereto;

(3) in the perpetration of or attempt to perpetrate the

crime of rape, as defined by K.S.A., 21-3502 and amendments

thereto; or

(4) in the perpetration of or attempt to perpetrate

aggravated criminal sodomy, as defined by K.S.A. 21-3506 and

amendments thereto.

(b) Aggravated murder 1in the first degree is a class A& AA

felony.

New Sec. 2. (a) Felony murder in the first degree is the
killing of a human being committed in-the perpetration of or
attempt to perpetrate any felony other than the crime of:

(1) Aggravated kidnapping, as defined by K.S.A. 21-3421 and
amendments thereto;

(2) rape, as defined by K.S.A. 21-3502 and amendments
thereto; or |

(3) aggravated criminal sodomy, as defined by K.S.A.
21-3506 and amendments thereto.

(b) Felony murder in the first degree is a class A felony.
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B Class D, the sentence for which shall be an indeterminate
term of imprisonment fixed by the court as follows:

(1) For a crime specified in article 34, 35 or 36 of chapter 21
of the Kansas Stalutes Annotated, a minimum of not less than two
years nor more than three years and a maximum of not less than
five years nor more than 10 years; and

(2) for any other crime, a minimum of not less than one year
nor more than three years and a maximum of not less than five
years nor more than 10 years.

£e) " Class E, the sentence for which shall be an indeterminate
termi of imprisonment, the minimum of which shall be fixed by
the court at not less than one year and the maximum of which
shall be fixed by the court at not less than two years nor more
than five years.

Y Unclassified felonies, which shall include all crimes de-
clared to be felonies without specification as to class, the sen-
tence for which shall be in accordance with the sentence speci-
fied in the statute that defines the crime. If no sentence is
provided in the statute, the oflender shall be sentenced as for a
class 15 felony.

New Sec. 215 (1) In any prosecution for a erime for which a
sentence of death may be imposed} -proecoding-to
determine-the-innoeenee-orguilt-of-the-defendant-a-prespeetive
5%%&&9%&119%!@4%?9««9@&&94—0&4%&»&4%
regardingcapital-punishmenti—and—{2)-at-the—senteneing—pro
eeedma, a prospectlve juror may not be challenged for cause
based on the juror’s views regarding capital punishment unless
those views would prevent o¢ substantiatly impair the perform-
ance of the juror’s dulies in accordance with the juror’s instruc-
tions and oath.
(2) This section shall be supplemental to and a part of the
Kansas code of uimin'll procedure.

~———— strike

New Sec. 34{6]. Up()n conviction or adjudication of guilt of a
defendant of any—crime{orswhich-a-sentence-of-death-may-be

impesedand a Iinding that the defendant was less than 18 years
of age at the time of the commission thereofy the court shall

— a crime which is a class AA felony

|
|
4

sentence the defendant to imprisonment for life.

| .
> of such crime
b
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New See. 4 )
conviction or adjudication of guilt of a defendant of any crime for
which a sentence of death may be imposed, the courtpshall
conduct a separate sentencing proceeding to determine whether

sxcept as provided in section 3 Mm)()ll

the defendant should be sentenced to death or life imprison-
ment. The proceeding shall be conducted by the trial judge
belore the trial jury as seen us practicuble: 11 uny person who
served on the trind jury is unable to serve on the jury for the
sentepeing proceedings; the eourt shall substitule uny alternute \
juror whe had been empaneled for the trial jupys I there are
insulficient alternate jurors to repluce triad jurors who are wnable

to serve nt the sentencing proceeding; the trial judge may sun-
on a speeial jusy of 12 persons whieh shall [as-soon-us-practi-
cubleLhesentencing-proceeding-shall be before aspecial jusy——
of-12-persons-sunmonod-bycthe-trialjudgestelklctermine the
question of the sentence to be imposed. Jury selection proce-
dures, qualifications of jurors and grounds for exemplion or
challenge of prospective jurors in criminal trials shall be appli-
cable to the selection of such special jury. The jury at the
sentencing proceeding may be waived in the munner provided
by subsection (1) of K.S.A. 22-3403 and amendments thereto for
waiver of a trial jury. If the jury at the sentencing proceeding has
been waived or the trial jury has been waived, the sentencing
proceeding shall be conducted by the courl.

'(2)" in the sentencing proceeding, evidence may be pre-
sented concerning any matter that the court deems relevant to
the question of sentence and shall include matters relating to any
of the aggravating circumstances enumerated in section s{8for
any mitigating circumstances. The defendant may introduce any
such evidence which the court deems to have probative value
regardless of its admissibility under the rules of evidence. Only
such evidence of aggravating circumstances as the state has
made known to the defendant prior to the sentencing proceceding
shall be admissible, and no evidence secured in violation of the
constitution of the United States or the constitution of the state of
Kansas shall be admissible. No testimony by the defendant at the

sentencing proceeding shall be admissible against the defendant

i

6. (1) If a defendant is charged with a class AA felony, the county or
district attorney shall file written notice if such attorney intends, upon
conviction of the defendant, to request a separate sentencing proceeding to
determine whether the defendant should be sentenced to death or life
imprisonment. Such notice shall be filed with the court and served on the
defendant or the defendant's attorney at the time of arralgnment. If such
notice is not filed and served as required by this subsection, the county
or district attorney may not request such a sentencing proceeding and the
defendant, if convicted of a class AA felony, shall be sentenced to.
imprisonment for life.

(2)

upén motion of the county or district attorney,

before the trial jury as soon as practicable. If any person who served on
the trial jury is wunable to serve on the jury for the sentencing
proceeding, the court shall substitute any qltern@tg juror who had ‘§een
empaneled for the trial jury. If there are insufficient alternate jurors to
replace trial jurors who are unable to serve at the sentencing proceeding,
the trial judge-may summon a special jury of 12 persons which shall

Vo :

¥
i
!

(3)°. !

»
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at any subsequent criminal proceeding other than a prosccution
for perjury as defined by K.S.A. 21-3805 and amendments
thereto. At the conclusion of the evidentiary presentation, the
court shall allow the parties a reasonable period of time in which
to present oral argument.

1 r T 0 o
3y AT the conclusion ol the evidentiary portion ol the sen-
tencing proceeding, the court shall provide instructions to the
jury orally and in writing to guide its deliberations.

A& sentence ol death may be imposed if, by unanimous
vote, the jury finds beyond a reasonable doubt: (a) That one or
more of the aggravating circumstances enumerated in section 5

y -

18] exist; (b) that the existence ol such aggravating circumstance
or circumstances is not outweighed by any mitigating circum-
stances which are found to exist; and (¢) if the defendant eem-
mitted the erime while engaged in the perpetration of or altempt
to perpetrate a felony Hs—being-sentencedfor—-murder—in—the

ersodemy], that the defendant personally committed the killing,
attempted to commil a killing or intended that a killing take
place or that lethal force be used. Otherwise, a sentence of life
imprisonment shall be imposed and the defendant shall be
committed to the custody of the secretary of corrections. The
jury, if its verdict is a unanimous recommendation of a sentence
of death, shall designate in writing, signed by the foreman of the
jury, any statutory aggravating circumstances which it found
beyond a reasonable doubt. If the jury, after a reasonable time for
deliberation, is unable to reach a verdict, the judge shall dismiss
the jury and impose a sentence of imprisonment for life. In
nonjury cases, the court shall follow the requirements of this
subsection in determining the sentence to be imposed.

{5 ¥ Notwithstanding the verdict of the jury, the trial court
shall review ‘any jury verdict imposing a sentence of death to
ascertain whether the imposition of such sentence is supported
by the evidence. If the court determines that the imposition of a
sentence of death is not supported by the evidence, the court
shall modify. the sentence to imprisonment for life. Whenever
the court enters a judgment modifying the sentencing verdict of

Y

10

is being sentenced for a crime described in subsection (a) (2),

(4) of K.S.A.

21-3401 and amendments thereto

(3) or



01H8

0199
0200
0201

0202
0203
U204
0205
0206
0207
0208
0209
0210
0211
0212
0213
0214
0215
0216
0217
0218
0219
0220
0221
0222
0223
0224
0225
0226
0227
0228
0224
0230
0231

0232
0233

HB 2062—Am. Adopted in ll(](W
)

the jury, the court shall set forth its reasons for so doing in a
written memorandum which shall become part of the record.

New Sce. 5 [8]77 Aggravating circumstances shall be limited
to the following;

(n

The defendant was previously convicted of murder in the

prior to its amendment by this act; aggravated murder in the first degree,
as defined by K.S.A., 21-3401 and amendments thereto; felony murder in the
first degree, as defined by section 2 and amendments thereto; murder in the
second degree, as defined by K.S.A. 21-3402 and amendments thereto;
kidnapping, as defined by K.S.A., 21-2420 and amendments thereto; aggravated
kidnapping, as defined by K.S.A. 21-3421 and amendments thereto; robbery,
as defined by K.S.A. 21-3426 and amendments thereto; aggravated robbery, as

defined by K.S.A. 21-3427 and amendments thereto; rape, as defined by
first degree, s defined by K.S.A. 21-3101 wnd—amcudmenls K.S.A. 21-3502 and amendments thereto; aggravated criminal sodomy, as
theretominuiderin-the second degree,as delined by K.SA. defined by K.S.A. 21-3506 and amendments thereto; burglary, as defined by
213402 —ancdan nmnmwllhm«m|BHWQW4mLLKM&Mﬁm§4w K.S.A. 21-3715 and amendments thereto; aggravated burglary, as defined by
debined-bytoSAral-3421 ] Linontsthorol K.S.A. 21-3716 and amendments thereto; arson, as defiqed by K.S.A., 21-3718
} Lot i Lo XS A 9L 2497 - and amendments thereto; or aggravated arson, as defined by K.S.A. 21-3719
witedsobbeny-as-definod-hyKSA—31-34FFand-nmenaments and amendments thereto
thoretd
(2) The defendant knowinglyjereated a great risk of death to o
more than one person, or purposely killed or
(3) The defendant committed the crime while-engaged-in-the ,
pemMMMWWLHW@J&H@W& :
crimes—and-has-besn—convicled -sfsuch—orhno—oi—attompto :
pewle@W@;@-Mﬂb /('"» \
K S A. 213710 end amendimomtithescto! described in subsection (a)(1l) of K.S.A. 21-3401 and amendments thereto
i ) while engaged in the perpetration of or attempt to perpetrate one of the
(4) The defendant committed lhg crime for the defendant’s following crimes and has been convicted of such crime or attempt to
self or another for the purpose of receiving money or any other perpetrate such crime: kidnapping, as defined by K.S.A. 21-2420 and
thing of monetary value or authorized or employed another amendments thereto; aggravated kidnapping, as defined by K.S.A. 21-3421 and
person to commit the crime. ‘E[g:ndrgents theret(gidr()bbgk’;y: as de fén?q bg E.S-Aé 21-3426 and amendments
BY BT i ted in order o avoid or prevent i thereto; aggravate robbery, as define y K.S.A. 21-3427 and amendments
lq&ﬁﬂ:Ezzﬂrﬂf“if"W““ff't??ktr W?d?fF%Yde thereto; rape, as defined by K.S.A. 21-3502 and amendments thereto;
‘ arret prosecution ov QCNAPL “T““Vﬂ custody. aggravated criminal sodomy, as defined by K.S.A. 21-3506 and amendments
(6) The crime was committed in an especially heinous, atro- thereto; burglary, as defined by K.S.A., 21-3715 and amendments thereto;
cious or cruel manner. aggravated bgrglary, as defined by K.S.A. 21-3716 and amendments thereto;,
(7) The defendant committed the crime while serving a sen- arson, as defined by K.S.A. 21-3718 and amendments thereto; or

tence of imprisonment on conviction of a felony.
New Sec. 6
are not limited to, the following:
(1)
activity,
2)
the influence of extreme mental or emotional disturbances.
(3} The victin-was-a-participant-in-or—eonsontod-to-tho-de-

Mitigating circumstances shall include, but
The defendant has no significant history of prior criminal

The critne was committed while the defendant was under

0234 dendunts-conduet f~= st rike

aggravated

arson, as defined by K.S.A., 21-3719 and amendments thereto

\ (8) The wvictim was killed while engaging 1in or because of the
victim's performance or prospective performance of the victim's duties as
a: Judge; prosecuting attorney; law enforcement officer; city, county or
state correctional officer or employee; or witness in an administrative or
judicial proceeding. -~ ‘
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0235 4 —TFhe-defendantwas-an-necompliee-inthe-erime-commmnitted ,
f—— o strike
0236 d-aneotherperson—and-the-defendants—participation—was—rehr ,
0237 dively—minor, i (3)
L.
0238 {59—The defendant acted under extreme distress or under the
0239 substantial domination of another person. '

0240 {6y The capacity ol the defendant to appreciate the criminal-
0241 ity of the defendant’s conduct or to conform the defendant’s
0242 conduct to the requirements of law was substantially impaired. :
0243 44" The age of the defendnnl at the time of the crime. f
0244 New Sec. 7H9% (1) A judgment of conviction resulting in a
0245 sentence of death shal] be subject to automatic review by and

0246 appeal to the supreme court of Kansas. The review and appeal
0247 shall be consolidated and shall be expedited in every manner
0248 consistent wilh the proper presentation thereof. It shall be the
0249 duty of the court reporter to transcribe the entirety of the trial

0250 and sentencing proceedings in the case and to prepare a certified
0251 record thereof within 60 days of the rendition of sentence by the
0252 court. For good cause shown, the trial court may allow an
0253 additional period of 30 days in which the transcript shall be
0251 completed. Upon completion of the transcript, the clerk of the
0255 trial court shall certify the entire record and transmit the same to
0256 the clerk of the supreme court, together with a notice setting

pes7 forth the title and docket number of the case, the name of the ‘

1258 defendant, the name and address of the defendant’s attorney and i '
259 a statement of the offense, the judgment and the punishment

1260 prescribed. The briefs of the parties shall be filed in accordance

1261 with the rules of the supreme court and the review and appeal

262 shall be given priority for hearing over all other types of cases.

1263  (2) The supreme court of Kansas shall consider the question

264 of sentence as well as any errors asserted in the review and

0265 appeal and shall be authorized to notice unassigned errors ap-

0266 pearing of record if the ends of justice would be served thereby.

K , . . o .
0267 (3) With regard to the sentence, the court shall determinet -make a determination of the following and make specific written

flndlngs upon which such determination is based
0268 (a) Whether the sentence of death was imposed under the

0269 influence of passion, prejudice or any other arbitrary factor;
0270 (b) whether the evidence supports the findings that an ag-
0271 gravating circumstance or circumstances existed and that any i
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mitigating circumstances were insufficient to outweigh the ag-
gravaling circumstances; or

(¢) whether the sentence of death is excessive or dispropor-
tionate to the penalty imposed in similar cases, considering both
the crime and the defendant. Similar cases shall include, in
addition to those in which a sentence of death has been imposed
for the particular offense, those in which a defendant has re-
ceived a sentence of life imprisonment.

(4) The court shall be authorized to enter such orders as are
necessary to effect a proper and complete disposition of the
review and appeal. In its decision, the court shall include a
reference to the similar cases which it took into consideration.

(5) Unless the supreme court reduces the sentence to im-
prisonment for life, upon completion of the review and appeal
procecdings, the supreme court shall fix the date and time for
carrying out the sentence of death and give notice thereof to the
secretary of corrections,

New Sec. 8 B4 In the event the sentence of death or any
provision of this act authorizing such sentence is held to bhe
unconstitutional by the supreme court of Kansas or the United
States supreme court, the court having jurisdiction over a person
previously sentenced to death shall cause such person to be
brought before the court and shall sentence such person to

imprisonment for life.

New Sec. 9 B2 TTany provisions of this act or the applica-
tion thereof to any person or circumstances is held invalid, the
invalidity shall not affect other provisions or applications of the

act which can be given effect without the invalid provisions or

application, and to this e¢nd the provisions of this act are sever-
able.

New Sec. 10 B3 Sections 3 through 0 {2:-3-and-6-through

42}ghall be supplemental to and a part of the Kansas criminal

code.
Sec. H4#, K.S.A. 1986 Supp. 21-4603 is hereby amended

to read as follows: 21-4603. (1) Whenever any person has been
found guilty of a crime and the court finds that an adequate
presentence investigation cannot be conducted by resources

10

11

12

2 and 5 through 11

13
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available within the judicial district, including mental health
centers and mental health clinics, the court may requive that a
presentence investigalion be conducted by the Kansas state
reception and diagnostic center or by the state security hospital.
If the offender is sent to the Kansas state reception and diagnos-
lic center or the state security hospital for a presentence inves-
tigation under this section, the institution center or hospital may
keep the offender confined for a maximum of 120 days or until
the court calls for the return of the offender. While held at the
Kansas receptlion and diagnostic center or the state securily
hospital the defendant may be treated the same as any person
committed to the secretary of corrections or secretary of social
and rehabilitation services for purposes of maintaining security
and control, discipline, and emergency medical .or psychiatric
treatment; and gencral population management except that no
such person shall be transferred out of the state or to a federal
institution or to any other location unless the transfer is between
the Kansas reception and diagnostic center and the state security
hospital. The Kansas state reception and diagnostic center or the
state sccurity hospital shall compile a complete mental and
physical evaluation of such offender and shall make its finding
known to the court in the presentence report.

(2) Whenever any person has been found guilty of a crime,
other than a crime for which a sentence of death may be
imposed, the court may adjudge any of the following:

(a) Commit the defendant to the custody of the secretary of
corrections or, if confinement is for a term less than one year, to
jail for the term provided by law;

(b) impose the fine applicable to the offense;

(c) release the defendant on probation subject to such condi-
tions as the court may deem appropriate, including orders re-
quiring full or partial restitution;

(d) suspend the imposition of the sentence subject to such
conditions as the court may deem appropriéte, including orders
requiring full or partial restitution;

(e) assign the defendant to a community correctional services
program subjcct to such conditions as the court may deem
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appropriate, including orders requiring full or partial restitution;
or

(1) impose any appropriate combination of (a), (b), (¢), () or
(e).

In imposing a fine the court may authorize the payment
thereof in installments. In releasing a delendant on probation,
the court shall direct that the defendant be under the supervision
of a court services officer. If the court commits the defendant to
the custody of the secretary of corrections or 1o jail, the court may
specily in its order the amount of restitution to be paid and the
person to whom it shall be paid if restitution is later ordered as a
condition of parole or conditional release.

The court in committing a defendant to the custody of the
secrelary of corrections shall fix a maximum term of confinement
within the limits provided by law. In those cases where the law
does not fix a maximum term of confinement for the crime for
which the defendant was convicted, the court shall fix the max-
imum term of such confinement. In all cases where the defend-
ant is committed to the custody of the secretary of corrections,
the court shall fix the minimum term within the limits provided
by law.

(3) Exceptin cases involving conviction of a crime for which
a sentence of death may be imposed, any time within 120 days
after a sentence is imposed or within 120 days after probation or
assigmment to a community correctional services program has
been revoked, the court may modify such sentence, revocation of
probation or assignment by directing that a less scvere penalty
be imposed in lieu of that originally adjudged within statutory
Jimits. If an appeal is taken and determined adversely to the
defendant, such sentence may be modified within 120 days after
the receipt by the clerk of the district court of the mandate from
the supreme court or court of appeals.

(4) Upen hearing Except in cases involving conviction of a
crime for which a sentence of death may be imposed, the court,
upon hearing, may reduce the minimum term of confinement at
any time before the expiration thereof when such reduction is
recommended by the secretary of corrections and the court is

a
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satisfied that the best interests of the public will not be jeopar-
dized and that the welfare of the inmate will be served by such
reduction. The power here conferred upon the court includes the
power to reduce the minimum below the statutory limit on the
minimum term prescribed for the crime of which the inmate has
heen convicted. The recommendation of the seeretary of correc-
tions, the hearing on the recommendation and the order of
reduction shall be made in open court. Notice of the recommen-
dation of reduction of sentence and the time and place of the
hearing thereon shall be given by the inmate, or by the inmate’s
legal counsel, at least 21 days prior to the hearing to the county or
district attorney of the county where the inmate was convicted.
After receipt of such notice and at least 14 days prior to the
hearing, the county or district attorney shall give notice of the
recommendation of reduction of sentence and the time and place
of the hearing thereon to any victim of the inmate’s crime who is
alive and whose address is known to the county or district
attorney or, if the victim is deceased, to the victim’s next of kin if
the next of kin’s address is known to the county or district
altorney. Proof of service of each notice required to be given by
this subsection shall be filed with the court. |

(5) Dispositions which do not involve commitment to the
custody of the secretary of corrections and commitments which
are revoked within 120 days shall not entail the loss by the
defendant of any civil rights.

(6) This section shall not deprive the court of any authority
conferred by any other Kansas statute to decree a forfeiture of
property, suspend or cancel a license, remove a person from
office, or impose any other civil penalty as a result of conviction
of crime.

(7)  An application for or acceptance of probation, suspended
sentence or assignment to a community correctional services
program shall not constitute an acquiescence in the judgment for
purpose of appeal, and any convicted person may app 2al from
such conviction, as provided by law, without regard to whether
such person has applied for probation, suspended sentence or
assigmment to a community correctional services program.
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See. 12 H5E K.S.A. 1986 Supp. 21-4604 is herchy amended
to read as follows: 21-4604. (1) Whenever a defendant is con-
victed of a misdemeanor, the cowrt hefore which the conviction
is had may request a presentence investigation by a cowrt ser-
vices oflicer. Whenever a defendant is convicted of a felony,
other than a felony for which a sentence of death may be
imposed, the court shall require that a presentence investigation
be conducted by a court services olficer or in accordance with
K.S.A, 21-4603 and amendments thercto, unless the court finds
that adequate and current information is available in a previous
presentence invesligation vreport or from other sources.

(2)  Whenever a presentence report is requested, the court
services officer shall secure, except for good cause shown, infor-
mation concerning: (a) The circumstances of the offense and any
miligating or aggravating factors involved in the defendant’s
behavior; (b) the attitude of the complainant or victim and, if
possible in homicide cases, the victim’s immediate family; (¢)
the ceriminal record, social history and present condition of the
defendant; and (d) any other facts or circumstances that may aid
the court in sentencing, which may include, but is not limited to,
the financial, social, psychological, physical or other harm or loss
sullered by victims of the offense and the restitution needs of
such victims, Except where specifically prohibited by law, all
local governmental and state agencies shall furnish to the officer
conducting the presentence investigation any records requested
by the officer. If ordered by the court, the presentence inves-
tigation shall include a physical and mental examination of the
defendant,

(3)  Presentence investigation reports shall be in the form and
coutain the information prescribed by rule of the supreme court,
and shall contain any other information prescribed by the district
court.

(4) The judicial administrator of the courts shall confer and
consult with the secretary ol corrections when considering
changes or revisions in the form and content of presentence
investigation reports so that the reports will be in such formy and
contain such information as will be of assistance to the sceretary

14
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in exercising or performing the secretary’s functions, powers and

dutics. |

New Sce. 43 [16]. (1) Subject to the provisions of this act, the
mode of carrying out a sentence ol death in this state shall be by
intravenous injection of a substance or substances in a quantily
sufficient to cause death.

(2) I the mode of inflicting death as provided in subscction
(1) is held unconstitutional by a court of compelent jurisdiction,
the sentence of death shall be carried out by hanging,.

(3) I the modes of inflicting death as provided in subsections
(1) and (2) are held unconstitutional by a court of competent

jurisdiction, the sentence of death shall be carried out by clee-

trocution.

(4) The seeretary of corrections shall supervise the carrying
out of each sentence of death and shall determine the procedures
therefor, which shall be consistent with this act and the other
laws of the state. The secretary of corrections shall designate one
or more executioners and other persons necessary o assist in
carrying out the sentence of death as provided in this section.

(5) In order to provide the secretary of corrections assistance
in selecting the type of substance or substances to be adminis-
tered in carrying out a sentence of death by intravenous injection
in a swift and humane manner, the secretary shall appoint a
panel of three persons to advise the secretary, one of whom shall
be a pharmacologist, one of whom shall be a toxicologist and one
of whom shall be an anesthesiologist. The panel shall meet upon
the call of the seeretary and, for the performance of their official
duties, panel members shall be paid compensation, subsistence
allowances, nileage and other expenses as provided in K.S.A.
75-3223 and amendments thereto.

(6) The sceretary of corrections may designate in wriling «
dircetor of one of the correctional institutions under the secre-
tary’s supervision to perform the duties imposed upon the sec-
retary by this section and by K.S.A. 22-4002, 22-4003, 22-4013
and 22-4014, and amendments thereto.

See. 4 [17]. K.S.A. 22-4002 is hereby amended to vead as
follows: 22-4002. When any person shall be is sentenced to be

-Insert section 15,

attached



Xx22-3717

Sec. 15. K.S.A. 1986 Supp. 22-3717 1is hereby amended to
read as follows: ‘22—3717. (a) Except as provided in subsection
(b), an inmate, including an inmate sentenced pursuant to K.S.A.
21-4618 and amendments thereto, shall be eligible for parole
after serving the entire minimum sentence imposed by the court,
less good time credits.

(b) (1) An inmate sentenced to 1life imprisonment for a

class AA felony, including an inmate sentenced pursuant to K.S.A.

21-4618 and amendments thereto, shall be eligible for parole

after serving 25 yvears of confinement, without deduction of any

good time credits.

(2) An inmate sentenced for a class A felony, including an
inmate sentenced pursuant to K.S.A. 21-4618 and amendments
thereto, shall be eligible for parole after serving 15 years of
confinement, without deduction of any good time credits.

(c) Except as provided in subsection (d), if an inmate is
sentenced to imprisonment for more than one crime and the
sentences run consecutively, the inmate shall be eligible for
parole after serving the total of:

(1) The aggregate minimum sentences, as determined pursuant
to K.S.A. 21-4608 and amendments thereto, less good time credits
for those crimes which are not class A felonies; and

(2) an additional 15 years, without deduction of good time
credits, for each crime which is a class A felony.

(d) If an inmate is sentenced to imprisonment for a crime
committed while on parole or conditional release, the inmate
shall be eligible for parole as provided by subsection (c),
except that the Kansas parole board may postpone the inmate's
parole eligibility date by assessing a penalty not exceeding the
period of time which could have been assessed 1if the 1inmate's
parole or conditional release had been violated for reasons other
than conviction of a crime.

(e) Subject to the provisions of this section, the Kansas

parole board shall have power to release on parole those persons



confined in institutions who are eligible for parole when, in the
opinion of the board, there is reasonable probability that such
persons can be released without detriment to the community or to
themselves.

(f) The Kansas parole board shall hold a parole hearing for
any inmate who achieves eligibility for parole under subsections
(a), (b) and (c).

(g) Prior to each parole hearing and, if parole 1is not
granted, at such intervals. thereafter as it determines
appropriate, the Kansas parole board shall consider all pertinent
information regarding each inmate, including but not limited to
the circumstances of the offense of the inmate; the presentence
report; the previous social history and criminal record of the
inmate; the conduct, employment, and attitude of the inmate in
prison; and the repcrts of such physical and mental examinations
as have been made. Within a reasonable time after a defendant is
committed to the custody of the secretary of corrections, which
time shall not exceed 60 days after the court's jurisdiction to
modify the sentence has passed, the Kansas parole Dboard or a
member of the board, shall hold an initial informational hearing
with the inmate except in cases involving an inmate serving &
Kansas sentence in another jurisdiction.

(h) Before ordering the parole of any inmate, the Kansas
parole board shall have the inmate appear before it and shall
interview the 1inmate unless impractical because of the inmate's
physical or mental condition or absence from the institution. A
parole shall be ordered only for the best interest of the inmate
and not as an award of clemency. Parcle shall not be considered
a reduction of sentence or a pardon. An inmate shall be placed
on parole only when the Kansas parole board believes that the
inmate 1is able and willing to fulfill the obligations of a
law-abiding citizen or that the inmate should be released for
hospitalization, deportation or to answer the warrant or other
process of a court. Every inmate while on parole shall remain in

the legal custody of the secretary of corrections and is subject



to the orders of the secretarv. Whenever the Kansas parole board
formally considers placing an inmate on parole and does not grant
the parole, the board shall notify the inmate in writing of the
reasons for not granting the parole.

(1) Any parolee may be placed on 1intensive supervised
parole. Any such parolee shall have a direct meeting at least
once each week with an 1intensive supervising parole officer.
Such parolee may be removed from intensive supervised parole when
it is determined by the secretary of «corrections that such
removal will not jeopardize public safety and will be beneficial
to the interests c¢f the parolee.

(j) The Kansas parcle board shall adopt rules and
requlations in accordance with X.S.A. 77-415 et seq., and
amendments thereto, not inconsistent with the law and as it may
deem proper or necessary, with respect to the conduct of parole
hearings, orders of restitution and other conditions to be
imposed upon parolees. Whenever an order for parole is issued it
. shall recite the conditions thereof.

(k) Whenever the Kansas parole board orders the parole of
an inmate, the board, unless it finds compelling circumstances
which would render a plan of payment unworkable, shall order as a
condition of parole that the parolee pay any transportation
expenses resulting from returning the parolee to this state to
answer criminal charges or a warrant for a violation of a
condition of probation, assignment to a community correctional
services program, parole or conditional release.

(1) 1If the court which sentenced an inmate specified at the
time of sentencing the amount and the recipient of any
restitution ordered as a condition of parole, the Kansas parole
board shall order as a condition of parole that the inmate pay
restitution in the amount and manner provided 1in the journal
entry unless the board finds compelling circumstances which would
render a plan of restitution unworkable. If the parolee was
sentenced before July 1, 1986, and the court did not specify at

the time of sentencing the amount and the recipient of any



restitution ordered as a condition of parole, the parole board
shall order as a condition of parole that the parolee make
restitution for the damage or loss caused by the parolee's crime
in an amount and manner determined by the board unless the board
finds compelling circumstances which would render a plan of
restitution unworkable. If the parolee was sentenced on or after
July 1, 1986, and the court did not specify at the time of
sentencing the amount and the recipient of any restitution
ordered as a condition of parole, the parole board shall not
order restitution as a condition of parole unless the board finds
compelling circumstances which justify such an order.

(m) Whenever the Kansas parole board grants the parole of
an inmate, the board, within 10 days of the date of the decision
to grant parole, shall give written notice of the decision to the
county or district attorney of the county where the 1inmate was
sentenced.

(n) An inmate shall be eligible for parole on the date
provided by statute at the time the inmate committed the crime
for which imprisoned unless subsequent amendment of the statute
provides an earlier parole eligibility date.

(o) As used in this section, "good time <credits" means
credits of one day for every three days served and one month for
every year served, awarded on an earned basis pursuant to rules
and regulations adopted by the secretary of corrections.

(p) 1In addition to authorized good time credits provided in
subsection (o), an inmate who is eligible to earn regular good
time credits may receive meritorious good time <credits in
increments of not more than 90 days per meritorious act. These
credits may be awarded by the secretary of corrections when an
inmate has acted in a heroic or outstanding manner in coming to
the assistance of another person in a life threatening situation,
preventing 1injury or death to a person, preventing the
destruction of property or taking actions which result in a

financial savings to the state.
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hanged sueh death, the punishiment shall be inflicted within the
walls of the state peunitentiary at Lansing, or within the yard or
enclosure adjacent thereto, under the supervision of the warden
secretary of corrections or a director designated pursuant to
section 43 [16] and in such a manner as to exclude the view of all
persons seve except those permitted o be present as hierein
provided in K.8.A. 22-4003 and amendments thereto.

Sec. 15 [18]. K.S.A. 22-4003 is herchy amended to read as
follows: 22-4003. Besides the warden; the deputy warden secre-
tary of corrections or a director designated pursuant to section
13 [16), the executioner {in ease ene shall have been appointed
by the warden) and his assistants and persons designated to
assist in the execution pursuant to section 43 [16], the following
persons, and wene no others, may be present at the exccution:
The elergyman in attendanee upon the prisoners sueh other
persons; not execeding three in number; as the prisoner may
designater and sueh other persons; not execeding six in nmbes;
as the warden may designate member of the clergy attending to
the prisoner, not more than three persons designated by the
prisoner and not more than six persons designated by the secre-
tary of corrections.

[New Sec. 36 [19]. The secrctary of corrections shall pre-
scribe by rules and regulations procedures, in lieu of those

provided by section +Hmd KSA. 93-4002 and 22-4003, and
amendments thereto, whereby a person sentenced to death may
make an anatomical gift in the manner and for the purposes
provided by the uniform anatomical gift act and be executed in
such a manner that such gift can be carried out.}

Sec. 46 [20]. K.S.A. 22-4004 is hereby amended to read as
follows: 22-4004. Whenever the warden shall deem If the secre-
tary of corrections considers the presence of a military force
necessary to carry into effect the provisions of this ehapter; he
act, the secretary shall notify the governor ef the state; whe is

herelyy authorized to thercof. The governor may call out such of

the military force of the state as in his the governor’s judgment
may be necessary for the purpose.
Sec. 47 [21]. K.S.A. 22-4005 is hereby amended to read as

16
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follows: 22-4005. Whenexver the warden shall infliet the punish-
ment of death upen a conviet; in obedience to the command of
the eourl; he shall mnake return of his proceedings promptly
When a sentence of death has been carvied out, the seeretary of
corrections shall cause written notice thereof to be given to the
clerk of the court where the conviction was had rendered, and
the clefk shall subjoin the retwrn of file the notice with the
record of conviction and sentence. _

Sce. 48 [22]. K.S.A. 22-4006 is hereby amended to read as
foHows: 22-4006. (1) If any At any lime prior to execulion, a
convict under sentence of death shall appenr to be insane, such
convict’s counsel or the director of the correctional institution or
sheriff having custody shall forthwith give notice thereof to of
such conviet may request a determination of the convict’s sanity
by a districet judge of the judicial district in which such convict
was tried and senlenced; and the distriet judee shall at onee
make suelr investization as shall satisfy him or her as to whether
a eommission ought to be named to examine such eonviet. I the
district judge shall determine determines that there is not sulfi-
cient reason fer the appeintment of a eommission; sueh to believe
that the convict is insane, the judge shall so find and refuse to
suspend the execution of such convict. (2) If the district judge
shall determine that a ecommission ought to he appeinted to
examine such eonviel; such judge shall make o finding to that
ellect and eanse it to be entered upon the reeords of the distriet
eorrt in the eounty in whieh sueh eonviet was senteneed; and; if
neeessary determines that there is sufficient reason to belicve
that the convict is insane, the judge shall suspend the execution
and appoint conduct a hearing to determine the sanity of the
conoict.

(2) At a hearing to determine the sanity of the convict, the
district judge shall determine the issue of the convict’s sanity.
The judge may order an examination of the convict by the
superintendents of the Topeka state hospital, the Osawatomic
state hospital, the Rainbow mental health facilify and the Larned
state hospital as & eommission to examine such econviet: The
econmmission. Such superintendents shall examine the convict
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awith o view of detepmining to determine whether the convict is
sane or insane and shall report its their findings in wriling to
sueh the judge within ten H0) days alfter appointment 10 days
after the order of examination is issued. Il for any reason any of
such superintendents cannot serve in such capacity, the district
judge shall appoint in his ex her such superintendent’s place one
of the assistant superintendents of the hospital or facility. 3) H
three of the members of sueh econvmission shall find sueh eanviet
insane; the distriet The convict shall have the right to present
evidence and cross-examine any witnesses at the hearing.

(3) If, at the conclusion of a hearing pursuant to this section,
the judge determines that the convict is sane, the judge shall
enter an order setting a date for the convict’s execution, which
shall be carried into effect in the same manner as provided in
the original sentence. A copy of the order shall be sent by mail to
the executioner.

(4) If, at the conclusion of a hearing pursuant to this section,
the judge determines that the convict is insane, the judge shall
suspend the execution until further order. (4) Any time thereaf-
ter; when it shall be made to appear to the distriet judge that sueh
eonviet has become sane; sueh judge shall appeint a commission
i the manner aloresaid; who shall make another investigation us
to the sanity of sueh eonviel; und in ease such eonviet is again
deelared insane his or her exeeution shall be suspended by the
judge until further order; and such proceedings may be had
when the judge has sufficient reason to belicve that the convict
has become sane, the judge shall again determine the sanity of
the convict as provided by this section. Proceedings pursuant to
this section may continue to be held at such times as the district
judge shall exder orders until it is either determined that such
convict is sane or incurably insane.

See. 49 [23]. K.S.A. 22-4009 is hereby amended to read as
follows: 22-4009. (1) If a female convict under sentence of death
shall appear appears to be pregnant, the warden or sheriff shall
in like manner notify the distriet judge of the eounty in whieh
she was sentenced; whe shall in all things proeeed as in the ease
of an insane eenviet person having custody of the convict shall
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notify the administrative judge of the judicial district where the
conviction was rendered. Such judge shall designate two physi-
cians to examine the convict to determine if the convict is
pregnant. If the convict is pregnant, the execution of the sen-
tence of death shall be postponed. 1f the convict is not pregnant,
the execution shall be carried out as previously ordered.

(2) When the execution of a sentence of death is postponed
because of pregnancy, the judge shall wait until the child is born
or the pregnancy is otherwise terminated and then the judge
shall fix the date for the execution. At any time during the
postponement of the execution, the judge may order an exami-
nation as provided in this section to determine whether the
convict remains pregnant. The costs of each medical examina-
tion conducted pursuant to this section shall be paid by the
county where the conviction was rendered.

Sec. 20 [24]. K.S.A. 22-4011 is hereby amended to read as
follows: 22-4011. If any person, who has been convicted of a
crime punishable by death and sentenced to be hanged shal
escape and shall death, escapes and is not be retaken before the
time fixed for his execution, it shall be lawful for the warden; or
any sherilf or other officer or persons to rearrest sueh person and
return him such person to the custody of the warden of the
penitentiary; whe shall thereupon make return secretary of cor-
rections. Upon such return to custody, the secretary of correc-
tions shall give notice thereof to the governor ef the state; and.
Upon such notice, the governor shall thereupon issue a warrant
fixing and appointing a day for the cxecution, which shall be
carried into effect by the swarden in the same manner as herein
provided by statute for the execution of an original sentence of
death.

Sec. 21 [25]. K.S.A. 22-4012 is hereby amended to read as
follows: 22-4012. Whenever any person has been tried and
convicted belore any distriet eourt in this state of a erhme pun-
ishable by death; and under said convietion has been sentenced
by said eoust to suffer death, it shall be the duty of the clerk of the
court before which said the conviction was hae rendered o issue
his the clerk’s warrant, under the seal of said the court, reeiting
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therein said which shall recite the conviction and sentence; and
be directed to the warden of the penttentiary; eormmmanding him
to proeced at the time numed in said sentence to earey the smme
into exeention by eausing the person so eonvieted and sentenced
to be hanged by the neek until deaes secretury of corrections.
The clerk shall deliver the warrant to the sherilf of the county in
which conviction was had rendered, and such sherifl shall
thereupon forthwith remeve transport such convicted person to
the penitentiary of the state correctional institution designated
by the secretary of corrections, and there deliver him such
convict, together with said the warrant, into the custody of the
warden director of the designated institution, who shall receive
and safely keep such convict within the penitentiary until the
time of execution, or until otherwise ordered by competent
authority. The director shall notify the secretary of corrections
of the receipt of the convict and warrant.

Sec. 22 [26]. K.S.A. 22-4013 is hereby amended to read as
follows: 22-4013. It shall be the duty of the warden of the
penitentiary; on receipt of sueh warrant; provided the sentence
has not been suspended as by law provided; and provided the
governor shall not have eommuted such sentenee; or granted a
reprieve or purdon to suech eonviel; secretary of corrections or a
director designated pursuant to section 13 [16] to proceed at the
time nemed in said warrant to earry said fixed in accordance with
the law to execute cach sentence into exeeution of death in the
manner herein provided; and the manner of his exeenting said
warrant; and his doings thereon; he shall forthwith make return
to said elerds who shall eause snid warrant and return to be
recorded as a part of the records of the ease prescribed by this
act.

Sec. 23 [27]. K.S.A. 22-4014 is hereby amended to read as
follows: 22-4014. 1n ease If the supreme court; or any judge
thereol; shall order orders a suspension of the execution of
seutence, the suspension shall continue until the proceedings
arc determined; and. If, after determining the same, # the sen-
tence be is confirmed, said the supreme court shall order the
exccution of the sentence of death and shall appoint a day

N
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certnin-for and order the exeention of snid sentenees therefor. It
shall be the duty of the clerk of said the supreme court to issue to
seid warden his the secretary of corrections a warrant under the
seal of sadd the court, commanding him the secretary or a
director designated pursuant to section 43 [16] to proceed to
carry said the sentence into execution; at the time se appointed
by the court, which time shall be stated in said the warrant; and,
Upon receipt of said the warrant it shall be the duty of said
warden the secretary of corrections to cause said the sentence to
be executed as herein provideds by this act and at the time se
appointed by the court; and te make due return of said warrant;
and of his proeeedings thereunder; forthwith to the elerk of the
distriet eourt before which the eonvietion was had; whe shell
enuse the sume to be recorded as a part of the records of the ease.

[ Sec. 24 [28]. Because the citizens of this state ape
fair-min

d and do not want to convict or execute an iny

any such person, the ju
person has the right to se
choosing, admitted to practice iy
does not choose to exercis

Sec. 24 [20] K SAT986 Supp. 22-4505 is hereby amended
to read as follows: 22-4505. (a) When a defendant has been
convicted in the district court of any felony and a sentence of
death is not imposed, the court shall inform the defendant of
such defendant’s right to appeal the conviction to the appellate
court having jurisdiction and. When a defendant has been con-
victed in the district court and a sentence of death has been
imposed, the judge shall inform the defendant that the convic-

HHHHHH —_—28

strike
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tion and sentence are subject to automatic review by and appeal \

fo the supreme court as provided by section 1 In all cases ',
whena defendant has been convicted of a felony, the court shall : '
further inform the de endant that, if the defendant is financially '
unable to pay the costs of such appeal or review, such defendant

may request the court to appoint an attorney to represent the j
defendant on appeal any appeal or review and to direct that the
defendant be supplied with a transcript of the trial record.

+

(h) If the defendant files an affidavit stating that the defend-

ant intends to take an appeal in the case and or if the conviction 9
is subject to review and appeal pursuant to section ¥ {{—W—”'

court shall appoint counsel to represent the defendant and to
perfect and handle any appeal and review if the court deter-
mines, as provided in K.S.A. 22-4504 and amendments thereto,
that the defendant is not financially able to employ counsel; the
court shall appeint eeunsel. The appointment shall be made i
from the panel for indigents” defense services or otherwise in o
accordance with the applicable system for providing legal de- N
fense services for indigent persons prescribed hy the state board
of indigents’ defense services; to represent the defendant and to

perfeet and handle the appesl. If the defendant files a verified
motion for transcript stating that a transcript of the trial record is
necessary to enable the defendant to prosecute the appeal or
review and that the defendant is not financially able to pay the

cost of procuring such transcript, and if the eourt finds that the
stalements contained therein are trae; the court shall order that
such transcript be supplied to the defendant as provided in .
K.S.A. 22-4509 and amendments thercto and paid for by the state
board of indigents’ defense services pursuant to claims submit-

ted therefor if the court finds that the statements contained in
the motion are true.
(c) Upon an appeal or petition for certiorari addressed to the
supreme court of the United States, if the defendant is sithout
means financially unable to pay the cost of making and forward-
ing the necessary records, the supreme court of Kansas may by - Tnsert i ]
order provide for the furnishing of necessary records.M " sections 29-31, attached
Sec. 95 [30]. K.S.A. [21-3401-and}-39-4004—thwouph-8-4044 22-4001 through 22-4014, 38-1603 and 75-704
32




Xx22-4522

Sec. 29. K.S.A. 1986 Supp. 22-4522 is hereby amended to
read as follows: 22-4522. The state board of indigents' defense
services shall:

(a) Provide, supervise and coordinate, in the most
efficient and economical manner possible, the constitutionally
and statutorily required counsel and related services for each
indigent person accused of a felony and for such other indigent
persons as prescribed by statute;

(b) establish, 1in each county or combination of counties
designated by the board, a system of appointed counsel,
contractual arrangements for providing contract counsel or public
defender offices, or any combination thereof, on a full- or
part-time basis, for the delivery of legal services for indigent
personé accused of felonies;

(c) establish a system of appointed counsel, contractual

arrangements for providing contract counsel or a state public

defender office, or any combination thereof, on a full- or

part-time basis, for the delivery of legal services by counsel

experienced in criminal defense and, to the extent possible,

experienced in the defense of capital cases, for indigent persons

for which a sentence of death is sought or imposed;

(d) approve an annual operating budget for the board and
submit that budget as provided in K.S.A. 75-3717;

¢8> (e) adopt rules and regulations in accordance with
K.S.A. 77-415 et seq., and amendments thereto, which are
necessary for the operation of the board and the performance of
its duties and for the guidance of appointed counsel, contract
counsel and public defenders, including but not limited to:

(1) Standards for entitlement to legal representation at
public expense;

(2) standards and guidelines for compensation of appointed
counsel and 1investigative, expert and other services within the
limits of appropriations;

(3) criteria for employing contract counsel; and



(4) qualifications, standards and guidelines for public
defenders, appointed counsel and contract counsel;

te} (f) prepare and submit to the governor and legislature
an annual report on the operations of the board; and

¢£} (g) hold a hearing before changing the system for
providing legal services for indigent persons accused of felonies
in any county or judicial district if such a hearing is requested
by two or more members of the board.

Sec. 30. K.S.A. 38-1603 1is hereby amended to read as
follows: 38-1603. (a) Proceedings wunder this code must be
commenced within two vyears after the act giving rise to the
proceedings is committed, except that proceedings involving acts

committed by a juvenile which, if committed by an adult, would

constitute a violation of K.S.A. 21-3401, section 2 or 21-3402,

and amendments thereto, may be commenced at any time.

(b) The period within which the proceedings must Dbe
commenced shall not include any period in which:

(1) The accused is absent from the state;

(2) the accused is so concealed within the state that
process cannot be served upon the accused; or

(3) the fact of the offense is concealed.

Sec. 31. K.S.A. 75-704 is hereby amended to read as
follows: 75-704. (a) The attorney general shall consult with

and - advise district or county attornéys, when requested by them,

in all matters pertaining to their official duties.

(b) Upon reguest of a county or district attorney, the

attorney general shall prosecute or defend an appeal in any case

in which a sentence of death has been imposed.

c) The attorney general shall aise, when required, give

his--er--her the attorney general's opinion in writing, without

fee, upon all gquestions of law submitted to him--er--her the

attorney general by the 1legislature, or either braneh house

thereof, or by the governor, secretary of state, state treasurer,

state board of education; or commissioner of insurance.
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o753 and K.S.A. 1986 Supp. 21-4501, 21-4603, 21-4604 arek-23-4505are —, 22-3717, 224505 and 22-4522

0754 hereby repealed. ‘
0755 Sce. 26 [+, This act shall take ellect and be in force from 33

0756 and after its publication in the statute book.
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0531 follows: 22-4005. Whenever the warden shall inflict the puuish-
0s32 nient of death upon o conviel; in obedienee to the command of
0533 the court; he shall make return of his proceedings promptly
0534 When a sentence of death has been carried out, the secretary of
0535 corrections shall cause written notice thereof to be given to the
0536 clerk of the court where the conviction was had rendered, and
0537 the clerk shall subjoin the return of file the notice with the
0538 record ol conviction and sentence.

0539 Sce. 48 [22]. K.S.A. 22-4006 is hereby amended to read as
0530 follows: 22-4006. (1) M wny AL any time prior to execution, a
o, convict under sentence of death shull appear to be insane, such
us42 convict’s counsel or the director of the correctional institution or
0543 sherifl having custody shall forthwith give notice thereof to of
ost4 such convict may request a determination of the convict’s sanity
0545 by a district judge of the judicial district in which such convict
0546 was tried and sentenced; and the distriet judge shall at onee
0547 muke sueh investigation as shall satisfy him or her as to whether
0548 4 commistsion ought o be nanted to examine such conviet. If the
0549 district judge shall determine determines that there is not suffi-
0550 cient reason for the appeintment of a conmmission; sueh to belicve
0551 that the convict is insane, the judge shall so find and refuse to
0552 suspend the execution of such convict. {2} If the district judge
0553 shull determine that a commission ought to be appointed to
0F  exnmine such conviel; such judge shall muke o finding to that
Oo.... cleet and cause it to be entered upon the records of the distriet
0556 eourt in the eounty in which sueh eonviet was sentenced; and; if
0557 neecessary determines that there is sufficient reason to believe
0558 that the convict is insane, the judge shall suspend the execution
0559 und appeint conduct a hearing to determine the sanity of the
0560 convict,

0561 (2) At a hearing to determine the sanity of the convict, the
o562 district judge shall determine the issue of the convict’s sanity.

os63 The judge W&WMW’MM&MW
0561 stprerhrtendenti-ol-the—topelka—state-hrospitol-the-Oonwatonre
UBHS SWW%MW%MAMW
0566 whabe—trospitak as 0 commission to exumine sueh conviet: Fhe

UBH? von m&i%()hw&MWJWM
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tUheeo of the membess of such commission shall find such evnvict
i the distriet The convict shall have the right to present
o nce and cross-examine any witnesses at the hearing,

(3 If, at the conclusion of a hearing pursuant to this section,
the judge determines that the convict is sane, the judge shall
enter an order setting a date for the convict’s exceution, which
shall be carvied into effect in the same manner as provided in
the original sentence. A copy of the order shall be sent by mail to
the executioner.

() 1f, at the conclusion of @ hearing pursuant to this section,
the judge determines that the convict is insane, the judge shall
suspend the eaceution witil further order. 68 Auy time thereaf-
ter; when it shull be mude to uppeus to the distriet judge that sueh
convict his beeome sune; sueh judge shall appoint o commission
i1 the msnner aforesuid; whe shall muke unother invostigution as
b ‘he sunity of such conviet; and in euse tueh convict iy nein
o ared insane his or ber exceution shall be suspended by the
judige until further order; and such proceedings may be had
when the judge has sufficient reason to believe that the convict
has become sane, the judge shall again determiine the sanity of
the convict as provided by this section. Proceedings pursuant to
this section may continue to be held at such times as the district
judge shull order orders until it is either determined that such
convict is sane or incurably insane.

Sce. 489 (23] K.S.A. 224009 is hereby amended to read as
follows: 22-4009. (1) H a femuale convict under sentence ol death
shall appenr appears o be pregnant, the warden or shesitf shall
in like mustner notily the district judge of the eounty in which
whe was sertenced; who shull in all things proceed us in the ease

ob wes bsane eonvick person having custody of the convict shall

shall order a psychiatric or psychological examination of the convict. For
that purpose, the gourt shall appoint two qualified licensed physicians or
licensed psychologists, or one of each, to examine the convict and

No Statemgnt madg by the defendant in the course of any examination provided
for by this sectlon, whgther or not the defendant consents to the examination,
shall be admitted in evidence against the defendant in any criminal proceeding.



Tos Senator Ed Reilly
From: Mary Torrence, Assistant Revisor of Statutes

Re: Suggested changes in death penalty bill, from Professor Emil..
Tonkovich

Date: March 30, 1987

e L 8714 Technical

;.En (1) When referring to life imprisonment for a class AA felony
o specify "life imprisonment for a class AA felony".

(2) On page 4, in lines 145-147, further clarify that if the
trial jury is waived the sentencing proceeding is to the court.

(3) In the insert at the top of page 4 of the subcommittee
amendments, in the 3rd line, after "conviction", insert "or
adjudication of guilt" and in lines 4 and 5, delete "or life
imprisonment”. )

(4) On pages 5 and 6, lines 191 through 199, require written
findings as to why trial court does or does not modify the jury verdict.

(5) On pages 6 and 7, lines 211, 217, 221, 223, 225, 231 and 243,
change "crime" to 'tlass AA felony".

Substantive

A e
MovF ! (1) In new section 2 of subcommittee amendments (attached to
page 2 of bill), strike "other than the crime of: (1) Aggravated
kidnapping ...; (2) rape ...; or (3) aggravated criminal sodomy...'

(2) On page 3, line 114, reinsert “or substantially impair"

/". (3) On page 6 of the subcommittee amendments, in the insert at
the top of the page, at the end of the 4th line, by inserting

"voluntary manslaughter...; involuntary manslaughter...;".

(4) On page 8, by striking lines 274 through 279 and the
sentence in lines 282 and 283.

(Etacdona S # 4
/
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To:- Senator Ed Reilly

From: Mary Torrence, Assistant Revisor of Statutes

Re: Suggested changes

Date: March 30, 1987

With respect to the

(1) Provide for the
incarcerated rather than

(2) Change standard
to understand the nature

in death penalty bill, from Richard Nay

insanity provisions (section 22, pages 15-16)

proceeding to be where the defendant is
where convicted.

from "insanity" to "lacking mental capacity
of the death penalty and why it was imposed".
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