Approved _February 9, 1987

Date”
MINUTES OF THE _SENATE  COMMITTEE ON JUDICIARY
The meeting was called to order by Senator RoégiiwgieV at
10:00 4 m/xm. on February 4 1987 in room _514-S _ of the Capitol.

x&kmembers wexecpresent xxeepik:  Senators Frey, Hoferer, Burke, Feleciano,
Gaines, Langworthy, Steineger, Talkington,
Winter and Yost.

Committee staff present:

Mike Heim, Legislative Research Department
Jerry Donaldson, Legislative Research Department
Gordon Self, Office of Revisor of Statutes

Conferees appearing before the committee:

Matt Lynch, Kansas Judicial Council
Elwaine Pomeroy, Kansas Parole Board
Gene Johnson, Kansas Community Alcohol Safety Action Projects Association

Matt Lynch, Kansas Judicial Council, requested a bill be introduced
concerning new issue to be raised before the court. A copy of the
handout is attached (See Attachment I). This proposal was recom-
mended by the Administrative Procedure Committee. Following his
explanation, Senator Feleciano moved to introduce the bill. Senator
Langworthy seconded the motion, and the motion carried.

Elwaine Pomeroy, Kansas Parole Board, requested a bill be intro-
duced concerning good time credits. A copy of the handout is
attached (See Attachment II). Following his explanation, Senator
Feleciano moved to introduce the bill. Senator Talkington seconded
the motion, and the motion carried.

Elwaine Pomeroy requested a bill be introduced concerning multiple
sentences. A copy of the handout is attached (See Attachment III).
He explained the proposal. Senator Burke moved the bill be intro-
duced. Senator Langworthy seconded the motion, and the motion
carried.

Elwaine Pomeroy requested a bill be introduced concerning return of
parole violator. A copy of the handout is attached (See Attachment IV).
Following his explanation, Senator Burke moved the bill be intro-—

duced. Senator Gaines seconded the motion, and the motion carried.

Senator Burke requested a bill be introduced concerning alcohol
beverages relating to transportation in open containers and con-
sumption while operating motor vehicle. Gene Johnson, Kansas Com-—
munity Alcohol Safety Action Projects Association, explained the
proposal to the committee. Following committee discussion, Senator
Burke moved to introduce the bill. Senator Talkington seconded the
motion, and the motion carried.

Senate Bill 53 - Amendments to Rules of Civil Procedure.

Matt Lynch, Kansas Judicial Council, testified this bill was the
recommendation of the Civil Code Committee of the judicial council.
The purpose of the bill is to alleviate storage problems for the
district courts. Following committee discussion of the bill, Senator
Gaines moved to amend the bill by not striking "or mail" in line

338. Senator Hoferer seconded the motion, and the motion carried.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page _l__ Of _2_
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Senate Bill 53 continued

Senator Gaines moved to amend the bill by not striking "on file! on

line 456. Senator Hoferer seconded the motion, and the motion
carried. Senator Winter moved to report the bill favorably as
amended. Senator Gaines seconded the motion, and the motion carried.

Committee discussion was held concerning attorneys fees.
The meeting adjourned.

A copy of the guest list is attached (See Attachment V).
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GUEST LIST

SENATE JUDICIARY COMMITTEE

COMMITTEZ: DATE: 2 -4~ -F7
NAME (PLEASE PRINT) ADDRESS’ COMPANY/ORGANIZATION
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77-617. Limitations on new issues. A
person may obtain judicial review of an
issuc that was not raised before the agency,
only to the extent that:

(a) The agency did not have jurisdiction
to grant an adequate remedy based on a

2 - F-FT

(b) The agency action subject

determination of the issue; ¢
(<) d»— the agency action subject to judicial
review is an order and the person was not
notified of the adjudicative proceeding; or
(d) &} the interests of justice would be
served by judicial resolution of an issue
arising from:
(1) A change in controlling law occur-
ring after the agency action; or
(2) agency action occurring after the
person exhausted the last feasible opportu-
nity for seeking relief from the agency.

8-259. Cancellation, suspension, revo-

cation or denial of license by division; judi-
cial review. (a) Except in the case of man-
datory revocation under K.S.A. 8-254 and
amendments thereto, the cancellation, sus-
pension, revocation or denial of a person’s
license by the division is subject to review
in accordance with the act for judicial re-
view and civil enforcement of agency ac-
tions. In the case of review of an order of
suspension under K.S.A. 8-1001 et seq., and
amendments thereto, the petition for review
shall be filed within 10 days after the effec-
tive date of the order and venue of the
action for review is the county where the
administrative proceeding was held. In all
other cases, the time for filing the petition is
as provided by K.S.A. 77-613 and amend-
ments thereto and venue is the county
where the licensee resides. The action for
review shall be by trial de novo and the
licensee shall have the right of trial by jury

upon demand thereforNThe court on review
shall consider the licensee’s traffic viola-
tions record and liability insurance cover-
age before granting a stay or other tempo-
rary remedy pursuant to K.S.A. 77-616 and
amendments thereto. If a stay is granted, it
shall be considered equivalent to the li-
cense surrendered. If a stay is not granted,
trial shall be set upon 20 days’ notice to the
legal services bureau of the department of
revenue. No stay shall be issued if a per-
son’s license is canceled pursuant to K.S.A.
8-250 and amendments thereto.

(b) The clerk of any court to which an
appeal has been taken under this section

shall, within 10 days after the final disposi-
tion of such appeal, forward a notification of
the final disposition to the division.

to judicial review is a rule and
regulation and the person has
not been a party in adjudicative
proceedings which provided an
adequate opportunity to raise
the issue?

Yhe court shall fate «x‘csﬁ‘mony , ekamine
Lhe fucts of the c4se and defermine
whether— Hhe ,oe%’%:‘oner‘ is enttled
o o litense o s Suéd‘eof‘ “+o
suspensior, caneellation or (e ocetion
of license uvnder e provisions

of \his act.



41-328. Violations of act; civil penal-
ties. (a) In addition to or in lieu of any other
civil or criminal penalty provided by law,
the director, upon a finding that a licensee
under the Kansas liquor control act has vio-
lated any provision thereof, may impose on
such licensee a civil fine not exceeding
$1,000 for each violation.

(b) No fine shall be imposed pursuant to
this section except upon the written order of
the director to the licensee who committed
the violation. Such order shall state the vio-
Iation, the fine to be imposed and the right
of the licensee to appeal to the board. Such
licensee may appeal such order to the

board, and’shall be subject to appeal and
review in the manner provided by K.S.A.
41-321, 41-322 .and 41-323, and amend-
ments thereto.

(c) Any fine imposed pursuant to this
section shall be paid to the state treasurer,
who shall deposit the same in the state
treasury and credit it to the state general
fund.

(d) This section shall be part of and
supplemental to the Kansas liquor control
act.

41.2633a. Violations by licensees;
civil fine. (a) In addition to or in lieu of any
other civil or criminal penalty provided by
law, the director, upon a finding that a li-
censee under article 26 of chapter 41 of the
Kansas Statutes Annotated has violated any
provision thereof, may impose on such li-
censee a civil fine not exceeding $1,000 for
each violation. _

(b) No fine shall be imposed pursuant to
this section except upon the written order of
the director to the licensee who committed
the violation. Such order shall state the vio-
lation, the fine to be imposed and the right
of the licensee to appeal to the board. Such

licensee may appeal such order to the
board, and the orderféf the boaré}shall be
subject to appeal and review in tlie manner
provided by K.S.A. 41-321, 41-322 and 41-
323, and amendments thereto.

(¢) Any fine imposed pursuant to this
section shall be paid to the state treasurer,
who shall deposit the same in the state
treasury and credit it to the state general
fund.

(d) This section shall be part of and
supplemental to article 26 of chapter 41 of
the Kansas Statutes Annotated.
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MEMO

TO: ELWAINE POMEROY .
FROM: JOHN K. BORK

DATE: JANUARY 27, .1987

The following is suggested for inclusion in the
sentencing article of K.S.A. Chapter 21.

K.S.A. 21-4603a. Good Time Credits. "Good time credit,”
as used in this section and in Chapter 22, for all inmates
sentenced after July 1, 1982, shall be allocated as follows:

a -
GOOD TIME TABLE* i g;nn 15 [} [ 38 [ o
(Assumed 360 Day Year) : % Years e t. = 3 H 7
(Months of 30 Days Each) ! 54 Years . 15 10 15 38 1 15
D "MUST SERVE ] 5 Years 16 ! 15 » 10 15
SENTENCE COOD TIME EARNE! 7 )
Minimum (or) Maximum Years- Monthe Doys®®  Years Months Day®** 56 Years - 16 5 8 39 [ 2
o 3 0 ) ° 0 57 Yean 1s 9 4 4 3 o
1 Year ° 4 pod 1 L 7 58 Years 17 0 [ 41 ] )]
2 zeaﬂ 0 M = 2 : 15 i 59 Years 17 3 23 4 s 7
:‘3 Y:z H 1 15 2 10 15 60 Years 17 7 13 £2 4 15
S Years 1 s 8 -3 6 2 61 Years 17 1 s a ° 2
62 Yeans 18 2 8 3 ° 2
°
6 Years N S ° : 4 ° 6 Years 18 6 o« s o
7 Years H 3 " = s s 7 64 Years 18 ® p<] 45 2 7
g ;:: 2 -7 15 ' 4 15 65 Years 19 [] 23 < 1 7
10 Years 2 n 3 7 0 2 €6 Years 19 4 15 % 7 15
67 Years 19 3 .3 47 3 22
. ) 63 Years 20 0 0 48 0 0
) Yy 3 2 8 7 .9 22 €3 Yean 20 3. o 48 9 0
12 Yours 3 s 0 ] [ 0 70 Years 20 6 23 3 s 7
5 :::: 3 : g : xf ?, § 71 Years 20 10 15 ] 1 15
1S Years 4 4 15 10 1 15 72 Years 21 1 15 50 10 15
73 Years 21 5 8 51 [ 22
.. 74 Years 21 9 0 52 3 [
16 Years 4 3 s 1 3 22
17 Yeans s 0 0 12 0 0 75 Years 22 0 ° 3 ° 0
18 Years s 3 0 12 9 0
19 Years s 6 2 13 s 7 2 Yean z 3 z by s 7
20 Years s 10 15 14 1 15 24 oA .4 13
78 Years 22 1 8 55 o . 22
21 Years [3 1 13 14 10 15 7 Years 23 2 8 55 9 22
22 Years 5. s 8 15 [ 22 80 Years 23 6 0 5% 6 [
23 Years 6 9 ° 16 3 [
2 Yeans 7 o o 17 0 0 31 Yo = 9 2 51 2 7
25 Yeans 7 3 23 17 8 7 cars ° z st 1 7
2 zem 24 ] 3 58 7 15
26 Years 7 7 15 18 4 15 i 24 8 8 59 3 22
27 Years 7 n [ 19 ° 2 85 Years 25 ° 0 0 0 °
28 Years s 2 s 19 s 22
29 Years s s o 20 6 o % Yean z 3 0 0 ) 0
30 Years s 9 23 21 2 7 sy & = 61 s 7
. :g ;can 25 10 15 62 1 15
31 Years 9 ° 23 21 1 L ears 26 1 15 62 10 15
32 Years 9 4 15 22 7 15 90 Years 26 5 8 63 [ 22
23 3. 22
3 von 1 : : " ° o 91 Years 2 9 0 &4 3 0
35 Years 10 3 o 24 9 0 92 Years 27 0 o 6 0 o
. . . 93 Years 27 3 o3 65 ' 7
36 Years 10 6 23 25 s 7 N Years 27 7 15 3 4 15
37 Years 10 10 15 2 1 15 S5 Yeans 27 1 8 67 ° 22
38 Years 1 1 15 26 10 1S
39 Years 1n S 8 27 6 2
- . ; 96 Years 28 2 8 67 9 22
40 Yeans u ¢ . ¢ B 3. L0 97 Years 28 6 [] 68 6 ]
41 Years 12 0 ° 29 ° 0 i 98 Years 28 9 23 69 2 7
42 Years 12 3 23 29 8 7 99 Years 29 0 23 6 1 7
43 Years 12 7 15 2 4 15 100 Years 29 ¢ 15 70 7 15
4 Yean iz 1 s a1 0 22 . .
45 Yean 13 : 8 a o 2 * Based on the established good time formula of one day for every three days served
45 Yeans 13 '3 o a2 s ° and one month for every year served as set forth in statute.
47 Yeans 13 9 23 33 2 1 **Rounded up to avoid partial days.
48 Years 14 o 23 a3 1 7 ***Rounded down to avoid pastal days.
43 Yean 4 4 15 £ 7 15
50 Years 14 s s as 3 2
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b. If an inmate was sentenced after July 1, 1982, and
his sentence is not covered by (a), he or she shall be
allocated credit of 1 day for every 3 days served and one
month for every year served.

€. Good time credits shall be awarded on an earned basis
pursuant to rules and regulations adopted by the secretary of
corrections.

History: L. 1987, ch. , July 1, 1987.

(Note: subsection (o) of K.S.A. 1986 Supp. 22-3717 should
be eliminated.)

Rationale:

There is widespread misunderstanding among both the bench
and bar concerning good time credits and the time an inmate
must actually serve. The above table, inserted in the
sentencing section, K.S.A. 21-4601 et seq, would eliminate
some of this confusion. While I have suggested this be
included in Chapter 21, it could be just as appropriate under
Chapter 22. The table is taken from DOC Regulation
44-6-117. DOC does not actually object to the inclusion of
the above table in the statute, but certainly does not want
the table changed. :

JKB:may
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MEMO
TO: ELWAINE POMEROY
FROM: JOHN K. BORK
RE: PROPOSED AMENDMENTS
DATE: JANUARY 27, 2987

The following are the suggested amendments to K.S.A.
1986 Supp. 21-4608:

21-4608. Multiple sentences. (1) When -
separate sentences of imprisonment for dif-
ferent crimes are imposed on a defendant
on the same date, including sentences for i
crimes for which suspended sentences,
probation or assignment to a community
correctional services program have been
revoked, such sentences shall run concur-
rently or consecutively as the court directs.
Whenever the record is silent as to the :
manner in which two or more sentences .-
imposed at the same time shall be served,
they shall be served concurrently.. »

except as provided in
subsections 3, 4, and i

5.

(2) Any person who is convicted and.
sentenced for a crime committed while on
probation, assignment to a community cor-
rectional services program, parole or condi-

- tional release for a misdemeanor shall serve
the sentence concurrently with or consecu-
tively to the term or terms under which the : -
person was on probation, assigned to a
community correctional services program or
released, as the court directs.

(3) Any person who is convicted and
sentenced for,a crime committed while on
probation, a$signed to a community correc-
tional services program, on parole or on
conditional release for a felony shall serve

. the sentence consecutively to the term or
terms under which the person was on pro-

bation, assigned to a community correc.
tional services program or released.
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sentenced for a crime committed while on
release for a felony pursuant to article 28 of
chapter 22 of the Kansas Statutes Annotated
shall serve the sentence consecutively to
the term or terms under which the person
was released. .

(5) Any person who is convicted and
sentenced for a crime committed while such.
person is incarcerated and serving a sen-’
tence for a felony in any place of incarcera-'
tion shall serve the sentence consecutively
to the term or terms under which the person
was incarcerated. : o

(6) The provisions of this subsection re-’
lating to parole eligibility shall be applica-
ble to persons convicted of crimes commit-
ted prior to January 1, 1979, but shall be
applicable to persons convicted of crimes
committed on or after that date only to the
extent that the terms of this subsection are
not in conflict with the provisions of K.S.A. ;
22-3717 and amendments thereto. In calcu-
lating the time to be served on concurrent
and consecutive sentences, the following
rules shall apply: .

(a) When indeterminate terms run con- |
currently, the shorter minimum terms:
merge in and are satisfied by serving the|
longest minimum term and the shorter
maximum terms merge in and are satisfied
by conditional release or discharge on the
longest maximum term if the terms are im-
posed on the same date. -

(b) When concurrent terms are imposed
on different dates, computation will be
made to determine which term or terms
require the longest period of incarceration
to reach parole eligibility, conditional re-
lease and maximum dates, and that sen-
tence will be considered the controlling
sentence. The parole eligibility date may be
computed and projected on one sentence
and the conditional release date and max-
imum may be computed and projected from
another to determine the controlling sen-
tence.

(c) When indeterminate terms imposed
on the same date are to be served consecu- |

- tively, the minimum terms are added to
arrive at an aggregate minimum to be
served equal to the sum of all minimum
terms and the maximum terms are added to

arrive at an aggregate maximum equal to the
sum of all maximum terms.

(d) When indeterminate sentences are
imposed to be served consecutively to sen-
tences previously imposed in any other :
court or the sentencing court, the aggre-
gated minimums and maximums shall be ;
computed from the effective date of the |
subsequent sentences which have been im-
posed as consecutive. The inmate shall be |
given credit on the aggregate sentence for
time spent incarcerated on the previous
sentences, but not exceeding an amount
equal to the previous minimum sentence
less the maximum amount of good time



: credit that could nave Deen eamed on e

. : minimum sentence, for the purpose of de-

- termining the sentence begins date and the
parole eligibility, conditional release and

maximum dates.

In no event
shall the inmate actually
serve more than the
aggregate maximum of
the sentences.

Nothing in this subsection (6)(d) shall af-
fect the authority of the Kansas parole board
to determine the parole eligibility of in-
mates pursuant to subsection (d) of K.S.A.
22-3717 and amendments thereto.

(e) When consecutive sentences are im-
posed which are to be served consecutive to
sentences for which a prisoner has been on
probation, assigned to a community correc-
tional services program, on parole or on
conditional release, the amount of time
served on probation, assigned to a commu-
nity correctional services program, on
parole or on conditional release shall not be
credited as service on the aggregate sen-
tence in determining the parole eligibility,
conditional release and maximum dates.

(7) When a definite and an indefinite
term run consecutively, the period of the
definite term is added to both the minimum
and maximum of the indeterminate term

: and both sentences are satisfied by serving
the indeterminate term.

(8) When a defendant is sentenced in a
. State court and is also under sentence from a
federal court or other state court or is sub-
Ject to sentence in a federal court or other;
State court for an offense committed priot to
the defendant’s sentence in a Kansas state|
Court, the court may direct that custody of i
the defendant may be relinquished to fed-|
eral or other state authorities and that such |
State sentences as are imposed may run|
concurrently with any federal or ather state

Sentence imposed. :
History: L. 1969, ch. 180, § 21-4608; L.

1978,Ch.120,§8;1& 1982,Ch.150,§1;1h
1983, ch. 111, § 1; L.1985,ch.111,§l;1h
1986, ch. 123, § 9; July 1.
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RATIONALE:
Change No. 1:

In many cases the District Court Judge fails to specify
in the Journal Entry of Sentencing whether the sentences
should run concurrently or consecutive. When the defendant
does come within the provisions of subsections 3, 4, or 5,
this is actually an illegal sentence. The Department of
Corrections has been only mildly successful at getting the
sentencing court to correct the sentence. The new sentence
will enable the Department of Corrections to correct or adjust
the sentence to the requirements of the law.

Change No. 2:

As subsection (6) (d) now reads, it is possible that an
inmate could be required to serve more than the aggregate of
the maximum sentences.

The following example illustrates:

An inmate sentenced to 1 to 10 years could fail to make
parole, and serve to his conditional release date, a period of
just over 7 years. If he were convicted of a class E felony
while on conditional release he could be sentenced to 1 to 2
years, making an aggregate sentence of 2 to 12 years. He
would get credit for only 9 months of the seven years he had
served, and could serve up to an additional 7 years and 9 ‘
months on the 2 to 12 year sentence. Thus, he would serve
over 14 years on a 12 year sentence. 1In fairness to the
inmate, he should be released when he has served the full 12
years.
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1987 LEGISLATIVE PROPOSAL
DEPARTMENT OF CORRECTIONS

73:3217. Return of parole violator; is-
suance of warrant; arrest; procedure. (a) At
any time during release on parole or condi-
tional release, the secretary of corrections
may issue a warrant for the arrest of a re-
leased inmate for violation of any of the
conditions of release, or a notice to appear
to answer to a charge of violation. Such
notice shall be served personally upon the
released inmate. The warrant shall autho- any law enforcement officer to arrest and
ri7ic’zd h;{ﬁaWmeRﬂl:mﬁfm:tr‘rdclivcr the
released inmate to a placodsiramed bete i i
mwn*ﬁﬁ-:q-mqmm—m::d:gm%g;_ﬁﬁ._iny 1[ as provided by subsection (d). ]
parole officer may arrest such released in-
mate without a warrant, or may deputize
any other officer with power of arresttodo |  order to arrest and detain
s0 by giving such officer a writter¥statement
selting fortﬁ that the relcased inmate has, in
the judgment of the parole officer, violated
the conditions of the inmate’s relcase. The order to arrest and detain
writtenTstatement delivered with the rec
leased inmate by the arresting officer to the
official in charge of the institution or place
to which the released inmate is brought for .
detention shall be sufficient warrant for de-
taining the inmate. After making an arrest
the parole officer shall present to the de- copy of the order to arrest and detain with a statement
taining authorities afimda—ststemant ol the
circumstances of violation. Pending hear-
ing, as hereinalter provided, upon any
charge of violation the released inmate shall
remain incarcerated in the institution or
place to which the inmate is taken for de-
tcx(llt)ion. | Ld , |

) Upon such arrest and detention, the cary's designee, within five days.
parole officer shall Fmuedistely notify the 7]’ or the secretary’s & ’ Y
secretary of corrections¥and shall submit in.

writing a report showing in what manner

the released inmate had violated the condi- and the finding of probable cause pursuant to procedures established

tions of release. Thereupon, or upon an ar- . by the secretary of corrections of a violation of the released in-
rest by warrant as herein provided®the see- mate's conditions of release;

retary shall cause the released inmate to be
brought before the Kansasprdhdesathaiity,
its designee or designees, Tor a hearing on
the violation charged, under such rules and’ @j
regulations as the%sethen#ty may adopt. Rel- ,

evant written statements made under oath

Yshall be_admitted and_considered by the parole board
. 'Kansastadwltratharity, its designee or de-

'parole board l
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signees, along with other evidence pre-
sented at the hearing. If the violation is
established to t tisfaction of the Kansas

shiEsaRERRT, the apdagizmay continue

parolevboard.J
card

or revoke the parole or conditional release,
or enter such other order as theaauthosity

[ board |

may see fit, :
(C) Ayt leacod tnmata for u_yhnsg rnhn‘_n_a_

wﬁmntha«—! "“—immfl-hy—thp vaerada I‘:l nf
eorrectivsshaliFEitisfound-that theewar
+ P | 3 1 1

o bha

R RoruoE—8r vy
fepitivedfrom—fustice=or-to-have=fled=from
justice=ifitshalloppearthatthefugitive has
wolmedtheprovisionsefthefugitive s re-
lease=tho=tinve=from=the-violation-ofosueh
provisionsto-the-dateefthefugitive sarrest
srbErotboconnted=as=time=served-under

the=senteneed The secretary may issue a
warrant for the arrest of a reléased inmate
for violation of any of the conditions of re-
lease and may direct that all reasonable
means to serve the warrant and detain such

in the event a released inmate cannot be located in order to be served with a warrant
issued by the secretary of corrections for violation of any of the conditions of re-
lease, the time from.the issuance of the warrant for violation of the conditions to
the date of the released inmate's arrest shall not be counted as time served under
the sentence. In the event the released inmate is arrested in another state for rea-
sons other than the parole violation warrant issued by the secretary of corrections,
the released inmmate's sentence shall not be credited with the périod of time from the
date of the issuance of the warrant to the date the released inmate is first available
to be returned to the state of Kansas.

. released inmate

fupitive’ be employed including but not

limited to notifying the federal bureau of
investigation of such violation and issuance
of warrant and requesting from the federal
bureau of investigation any pertinent infor-
mation it may possess concerning the

the released inmate.

whercabouts of sueh=fugitive,

(d) Law enforcement officers shall exe-
cute warrants issued by the secretary of
corrections pursuant to subsection (a) or (),
and shall deliver the inmate named therein
to the jail used by the county where the
inmate is arrested unless some other place
is designated by the secretary, in the same
manner as for the execution of any arrest
warrant,

~



In the event the released inmate reaches his or her conditional
release date as provided by K.S.A. 22-3718 and amendments there-
to after a finding of probable cause but prior to a hearing be-
fore the Kansas parole board, the secretary of corrections shall
be authorized to detain the inmate until the hearing is held. The
secretary shall then enforce the order issued by the Kansas parole

board.





