February 23, 1987

Approved -
ate
MINUTES OF THE _SENATE  GOMMITTEE ON JUDICIARY
The meeting was called to order by Senator Robert Frey at
Chairperson
ggigg———&meKLOn February 20 1987 in room _514-5S  of the Capitol.

Adkmembers wexe present except: Senators Frey, Hoferer, Burke, Feleciano,
Langworthy, Parrish, Steineger, Talkington
and Winter.

Committee staff present:

Mike Heim, Legislative Research Department
Gordon Self, Office of Revisor of Statutes

Conferees appearing before the committee:

Ron Smith, Kansas Bar Association

Senate Bill 258 - Periodic payment of judgments act.

Ron Smith, Kansas Bar Association, presented a briefing on Kansas
periodic payment of judgments act. He explained the bill is de-
signed to deal with the larger verdict. The reason for the bill

is there are more and more larger verdicts, and that impacts in-
surance. He said it alsoc speaks to very real problems in the
litigation area. The thrust of the bill is to create statutory
framework for a jury to make a rational decision based on the gross
award, then time will take care of what happens. The bill does
help on the income tax of the claimant. The bill is not mandatory.
A copy of the handout is attached (See Attachment I). Mr. Smith
explained the attachment lists the sections of the bill with the
comments by the Uniform Laws Commission. He explained the bill
section by section.

The chairman announced there will be a hearing on the bill, and
the committee will hear testimony from people who support the bill
and from people who want to make some changes.

The meeting adjourned.

A copy of the guest list is attached (See Attachment ITI).

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1 f 1
editing or corrections. Page O
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SENATE BILL No. 258
By Committee on Judiciary
2-16
(b) effectua{:g _more precise awards of damages for actual

The purposes of this act are to
(a) Alleviate some of the practical problems incident to un-

Session of 1987

Section 1.

0017 AN ACT enacting the Kansas periodic payment of judgments act.
0018 Be it enacted by the Legislature of the State of Kansas

0021 predictability of large future losses

0019
0020
0022

o o

LK P T L

0023 losses;

-t

o

(c) pay damages as the trier of fact finds the losses will

0024

and
(d) assure that payments of damages more nearly serve the

0027 purposes for which they are awarded.

0025 accrue

0026
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Sec. 2. In this act

0028

means bodily harm, sickness, disease or

>

injury

“Bodily

(a)

0030 death.

0029

Economic loss” means pecuniary harm for which dam-

0032 ages are recoverable.

€

(b)

0031

means damages arising from bodily

0034 injury which the trier of fact finds will accrue after the damages

0035 findings are made.

»

Future damages

(c)

0033

Noneconomic loss” means nonpecuniary harm for which

0037 damages are recoverable, but the term does not include prunitive

0038 or exemplary damages.

-

(d)

0036
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t and shows there is a good

’
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(c) An election is effective if:

(a) In order to invoke this act, a party to an action for

0045 bodily injury must make an effective election in accordance with

1046 this section.

(b) The election must be made by motion directed to the

0048 court with notice to all parties not less than 60 days before
0049 commencement of a trial involving issues of future damages

(2) no timely objection is filed by any party

(3) a timely objection is filed but
(A) The electing party is a claiman

(1) All parties have consented

Sec. 3.
50 unless leave of court is obtained. Any objection to the election

0051 must be made by motion directed to the court with notice to all

0052 parties not less than 30 days after notice of the election.

0044
0047
00

0053
0054
0053
0056
0057
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sent of

(f) An effective election can be withdrawn only by con

0073 by doing so or in the interest of justice a separate trial or
0077 all parties to the claim to which the election relates.

0074 proceeding should be held on some or all the claims that are not

0072 the court finds that the purposes of this act would not be served
0075 the subject of the election.

0076
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and
(2) any future damages and the periods over which they will

0083 accrue, on an annual basis, for each of the following types

’

Medical and other costs of health care
(b) the calculation of future damages for types (A) and (B)

Sec. 4. (a) Ifliability is found in a trial under this act, the trier
0079 of fact, in addition to other appropriate findings, shall make
0080 separate findings for each claimant specifying the amount of:
0088 described in subsection (a)(2) must be based on the costs and
0090 costs and losses and the calculation for type (C) must be based on
0091 the losses during the period of time the claimant would have

0089 losses during the period of time the claimant will sustain those
0092 lived but for the injury upon which the claim is based.

g
<
[+
.
[ BN
2 < 2
o0 o 2
2] et
g g 9
=) om
-3 =
o ©
kS o £
= o O
e r%
Qe
>
2 S g
< o =
= RESRO)
x —_ X N W -
[ Sl £ X W PV BV D
= £ = 2EE88 3

*SSO[ JIUIOU0JIUOU PuB SISUBUXD PIJUL
-1 puB 218D YI[BA] 10} sadwwLp Juyviny
-luo ur pasn aq Lousloadxa 3y Lanfuy
-3s0d 3V} S3IBIDIP PUB WIS S} SM0]
-[o3 10V sjgawspug jo juswileg Opolr
-3J [OPOIY WL, ~UIBdp puoddq paswad
-op 913 30 Jupdjyns puv uisd 10 sosuad
-X3 [82IpAdW 10} WODB JO IsNLO ou sI
2191} B} 1BIP St H ‘191133703 SAINIVIS
oa) 913 Buravdy  SISSO[ uMo I
10} $10a1A10S Juspuddap 9y} uf UOLIB jo
2SNBD B 93¥aID $3)NIBIS IuIP [njSuoiam
ayl, (‘yisep samans jou op 3una9}
-jus puv urud SU $S0[ DIWOUOOOUOU YOS
10} soguuwiup ‘suonoipstinf swos ut ‘uat)
uaAg[)  ‘yisep o031 iomd pasanoul sodu

-wgp 2SO} 10] WOLOB UB jJO 3uiduliq g
sjiwaad 81n)BIS 9l IBVII JUIIXA Y} 03

3daoxa 3B uodn Spul UOI}OB JO ISNBI .

S,posBaOdp Ayl ‘s3dB [BALAINS Xopoljjio
al} 19puf] SUOISNOUOD SI) 103 j10d
-dns 103 §23038)S 1B [nJFU0IM 31} pus
§931N)B)S [BAIAINS 31} 0} Y0O[ ukd auQg
-00} 2a13v3ou ) Ul UIDQ JABY £qeqoad
pinoa s183} jJo [1Ba SU payisdap sBY
wpora 31} 193)8 Junrelns pus ured 103
101308 JO asnuD ¥ 9Z1U3I0JdI PINOM MB{
UoWWod JY) I3YI3YA 0} §B 13MSUB AT,
*anIDIB  13A3U  [{IA 9SIYI dOUIS YIBIP
puofoq sosudadxa [BOIpAW fus 103 uon
-08 JO asnud o1} paziudoddl IABY 134U
puoa  £quqoad  mu[ uowwod 3L, .
: *SJUBWIB[O {{}BIP
[nj3uoim 93 uvy} 19130 suosiad 10 wi}
-01A 9y} uo judads uddq JABY p[NOA 3B}
junowy 91} §S3] S3uluivd JO SSO[ I3} 13
<A0D PINOM (DN[MA-UOLOT JO ISNBO B Suuaq
0} sloalains 9] 3iwadd 0) UOISUIIXD
{uo1dof © aq pinoa 31 pus ‘oA 8} 3o
fouujoadxa a1 91} paonpax suvy finfui
ayy ‘uonuiep £q ‘(I8 IBYY  '5S0] s3uy
-U1B3 103 SB[ 3B ‘LouB)oIUX? I pIonp
-31 10} WIB]d B PIZIUZ0031 pus pisMio]
auogd 924ABY pnos S§}IN0d 3]} sdey1ad
‘mB{ uowWod I8 pPaz[ud0dd1 3BVSP 0}
-Su0IM 103 UO[IOV JO ISNBD B UII] 23131[}
pBI[ 'pejBouUn} SBA SUNBP B3P N}
-3uoam 03 paBJal 1A JudwidoaAdp MBf
uowiwod I} Neddq L[uo snopuIous
S1 pojBidwdajucd uonBmyls 308y AL,
*S301A138 [BOIpAW
a3 1oy juads uddq ALY PpOM Lsuowt
3} ‘paal wpdl 3y} peH ‘sadpuwigp
asay) Jo Jupisame 2y} woly sjausq
£uB 9A13931 19A3U P[NOA ‘PIUIIIOYS U]
SBY 9jI[ IsOyM ‘wndiA 3Y) JO sjuapuad

-3p 33 9SNBIAG SIS0 JIWD I[BOH} 10
pus {eorpewr 0} pavdaa itwn st ‘ysnoiy
[BRIDOT-UOU JO ISVD ISIIVI[D AY,J, - "SSOf
JIUI0U0J3-UoU 10} IpUW v¢ uvH Judwniu
Jwws S, C[BNI00v 119y} Judadad [m
1[382p OSUBIIY JUI)SIXIUOU 3av syduvwup
asa) ‘308) up cAouvidroadxad ayy Lanfut
-91d JO SISUY 3111 U0 PIJBIND{BY ¥ pjuoys
$IS00 A1V WI[UOY J9YJO 10 Sf{Iq [uorpaul
juy3 uoyisodoad 9y 10j Ljuroun uvol
-lawy AuB 9y 0) WIS Jou S0P VI,
“Louu)oadxa a9y Lanfur-sad o3 Lq pod
-u19404 os[u st §3500 adL3 uarpowr Jddoxa
SSO[ DIWOUO0D3 A3 J0 LUy “pIsBy s1 WL
a3 Yo uodn fanfug ayy 1oj jnyg puy
ALY PInos juuvwivd 3y vy Louvjosd
-X3 9)I[ JuiyIos 9y} uo saduwiBp danjuj

91BN BD [[UYS JOBJ JO 1311) Y} ‘suiuavd
3o ssol Suiupwaslep ur ‘3vyy sopraoad
pue £juoying syl $9z21ud0d31 DY A,
“(8L61) 69¢ ‘sarpaway] ‘sqqo(] 308 s
-u1Bd JO SSO[ §B yous s3ssof Laviunoad
Jummwialsp ur pasn aq o3 st Louwiood
-x3 o)y Aiufur-axd 8yl syl uoiysodoxd
31 103 LjIoyIng uvdLIdUWY  ‘1dad3Moy
‘S1 3191y, soduvwep ainjuy Juduvinoiso
ur wildta 9y Jo Aousloasdxa ajip Lanfuy
-350d 10 fanfui-sad a3 asn plnoys jowj
3O 1313 3y} I191I3yM JO 3uo si uoysaub
a1} ‘snooj raduwis ojul anssy |y Hunrq
0, ‘WdiA JudpwOL uv Jo- Aouujood
-X9 33y peonpaa 3ayly 10j safduvwup Luu
polusp 8By SwOLdIpSLIN{ §3)BIQ pajiuf]
a1 ‘ernua ysiBuj |9yl YIIM ISBIJUOD UJ
843 prus fjuonIwod st 31 Ay uouon
3l £q uwoyusjv y3noroy) udAld uadq
jou suy juy) soJvwup Juipaudaa aussi
ue suooye ojut sdunq () uonvIsqny
‘sduipuyy papesu
3t} apraoad A Lanf 8yl 03 sata0luHoa
-19jup [BAdy  "Jouy Jo 19113 Ay £q poyy
-1ads 3¢ Isnw sporad 8sat) Funnp 1ovo
Jo sjunowwy A} puv 8NIdXIB [Ia sofu
-wep aanyng jo sa110J938d 9941} 9say)
ypra 190 powad o,  'ssof drwou
-0J3UOU pPUB ‘SSO[ DIWICUODII 130 ‘S)SOD
311D YI[BVY IO PUB [BIIPIW 10J ISOI[)
Ud9aMII(  pojBdwl[dP JIdYINy 3q Isnw
sadpwep a1n3ny 03 pavdaa yya sSuipuy
ayy, ‘'sodvwep 3sed woxl paysiudes
aq j)snw £31)) 0s sjyuadulBISUl diporrad ul
Juswifed 03 3dalqus auv sadvBuIB) aanjing
£uQ -a93y8[ 813 03 paBIay YIm sSulpuyy
o3B18das aianbay uwsd JIN00 B pus pa}
-jtutad sefvwep Lisjdwaxs 1o asjiund
fuv spupur sofvwup 3Is8J g E.:.uowm
ut pauydp aawv soduuwivp rniny pus ysvd
ylogf ‘pauolysv} aq uvd jwdwdpn{ jusw
-[eisut-oporrad v 38yl 0s sJurpury jovy
£1pssa03u 813 uBlqo 03 s1 asodand a3y,
"soduwep 0) paudol Yl 0By Jo I191)
) £q spuvw aq sJuipuyy jo sads) upuy
-109 381} Saanbas § uonIdy ‘g uopIsy
Jspun apvuwl S1 UOIIIII 3A1IDIIJ3 uv JI



Sec. 5. (a) In all trials under this act, evidence of future

0094 damages must be expressed in current values and those damages

0093

H

0095 must be calculated by the trier of fact without regard to future

0096 changes in the earning power or purchasing power of the dollar.

(b) In all jury trials in which special damages findings are
0098 required under this act, the jury must be informed that with

0099 respect to future damages

0097

(1) The law provides for adjustments to be made later to take

0100

»

0101 account of future changes in the purchasing power of the dollar

(2) the law takes into account the fact that those payments

0102

and

(3) the jury will make their findings on the assumption that
0105 appropriate adjustments for future changes in the purchasing

0106 power of the dollar will be made later.

3y

0103 may be made in the future rather than in one lump-sum now

0104
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Sec. b. Lnorder to determine what judgment is to be entered
on a verdict requiring findings of special damages under this act,
the court shall proceed as follows:

(a) The court shall apply to the findings of past and future
damages any applicable rules of law, including setoffs, credits,
comparative negligence, additurs and remittiturs, in calculating
the respective amounts of past and future damages each claimant
is entitled to recover and each party is obligated to pay.

(b) If the total amount of future damages recoverable by a
claimant in an action for bodily injury or by all of the benefi-
ciaries in an action for wrongful death is less than $100,000, the.
court, unless the claimant or beneficiaries elect to receive a
judgment for periodic installments, shall reduce the amounts

payable for future damages in accordance with section 10 to
determine the equivalent lump-sum value and enter judgment
for that amount plus the amounts found for past damages.

(c¢) If the total amount of future damages recoverable by a
claimant in an action for bodily injury or by all of the benefi-
ciaries in an action for wrongful death is $100,000 or more, or the
claimant or beneficiaries so elect, the court shall enter judgment
as follows:

(1) If a judgment for periodic installments is entered, it must
specify payment of attorney fees and litigation expenses in a
manner separate from the periodic installments payable to the
claimant, either in lump sum or by periodic installments, pursu-
ant to any agreement entered into between the claimant or
beneficiary and such claimant’s or beneficiary’s attorney.‘If any
‘portion of future damages is payable in advance of the period to
which it applies in satisfaction of the agreement, the amount of
the damages is subject to discount in accordance with section 10.

(2) Upon election of a subrogee, including an employer or
insurer who provides workers’ compensation, filed within 10
days after verdict, any part of future damages allocable to reim-
bursement of payments previously made by the subrogee is
payable in lump sum to the subrogee and the appropriate re-
duction of future damages must be calculated in accordance with
section 10.

(3) The court shall enter judgment in lump sum for past
damages and for any damages payable in lump sum or otherwise
under (1) and (2). Any lump-sum payments for future damages
reduce proportionately all periodic installments for future dam-
ages.

0149
0150
0151
0152
0153
0154
0155
0156
0157
0158
0159
0160
0161
0162
0163
0164
0165
0166
0167
0168
0169
0170
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(4) After making any adjustments prescribed by the preced-
ing subparagraphs, the court shall reduce the remaining amounts
for future damages to present value in accordance with section
10 to determine the equivalent lump-sum value. If the equiva-
lent lump-sum value is more than $50,000 or the claimant or
beneficiaries elect to receive a judgment for periodic install-
ments, the court shall enter a judgment for the payment of the
remaining amounts of future damages, without reduction, in
periodic installments in accordance with section 7; otherwise,
the court shall enter a judgment for the equivalent lump-sum
value.

(5) In an action for wrongful death, the calculation of the
equivalent lump-sum value under subparagraph (4) of the re-
maining amounts for future damages must be based on the total
recovery for all beneficiaries of the action. If the lump-sum
equivalent of the total is more than $50,000, each beneficiary
must be paid in periodic installments in accordance with section
7. ,

(d) Upon petition of a party before entry of judgment and a
finding of incapacity to post the required security, the court, at
the election of the claimant or beneficiaries in an action for
wrongful death, shall: :

(1) Enter a judgment in accordance with subsection (c); or

(2) reduce the amounts payable for future damages in ac-
cordance with section 10, unless subsection (c)(1) of section 9
applies, to determine the equivalent lump-sum value and enter
judgment for that amount plus the amounts found for past dam-
ages.
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nwnads such ns punitive dnmnges nmd
ensis,

I the tntal nmount of future dnmngey
recovernhle merin or exceeds the suy
gested flgure or the clabmnnt or wrong-
fud denth benoficinries so cleet, the
eourl is Hrected to enter n Jucdpment
fur that portion of the dnminges nward
representing ntiorncys’ fees mml litiga-
tion expenres na sct out In subpnra-
graph (1) of prrngragh (. The Act,
however, docs nat dicinte how the at-
torney is te be pnid. This Iy left, as it
is todny, to contractunl ngreement he-
tween the attorney nnd client nnd the

atiorney smny be paid in n lump sum or
in periodic instniments,

It would serve no purpose not to per-
mit 8 subrogee te enforce n subrogn.
tion claim In Jump sum, and the Act
gives a subrogee that clection in sub-
paragraph (il) of paragraph (3).

A lump-sum judgment is required for
past damages nnd any other nwnrdsg so
determined under subpnragraphs (i)
am! (ii) of puragraph (3). 1€ punitive
dumnges are awarcded, they should also
be entered in o lump sum,

Any amounts of future dumages which
are poid in advance of the period in
which the trier of [nct has determined
that they will ncerue must be discount-
ell.  See Scetion 10 and the comment
thereto.  This applics to any future
dnmnpges that are used to pay nttorney
fees, litigntion expenses, or n subrogee
in lump sum. The remnjning future
dumnges that are to he paid periodienlly
must be reduced, nnd the Act requires
that this be done on’ n propovtionnle
bhasis.  ffor exmnple, assume that nn at-
torney and elient ngree to o lump-suimn
conlingent fee contrnet that, in pnrt, re-
sults in a $30,000 nttorney fee when the
percenlage figure in the contract is np-
plied to the future damuges findings.
Assuming further that the future dnm-
nges findings consist of $10,000 per venr
for thirty yenrs, the $30,000 fee would
be applicd at the rate of $1,000 per
yenr to the instalments of fulure dnm-
nges. U'husg, the judgment should speci-
fy that the alltorney reccive nn nmount
which represents $30,000 disconnted to
present volue in accordnnee wilh Sec-
tion 10 and that the tort victim recelve
$9,000 per yenr for thirty yenrs. It
should be noted that the full amount of
the nttorney's fee is offset ngninst fu-
turc dnmages even though the ntiorney
would receive less than $30,000 once
this figure is reduced to present valuc.

Judgment

I the nltorney hnd contrneted for n dol.
Inr fee of $30,000 ratlher than n contin-
gent fee, it would tuke more than $30,-
) of future damngen to produce that
nmonit beennse of the discount faclor.

Afler the ndjustmenta discussed above
are made, the court shall reduce the re-
maining amounts for future damnges to
present value in nccordunce with Sec-
tion 10 to determine the lump-sum vahie -
of these damages. 1€ this lump-sum
figure Is equal to or less than the sug-
gested figure of $50.000, the utility of
pnying the award in perlodie fnstal.
menis as the losses ncerue i mnrginnl
ns fur ns serving the purposes of the
Act,  llowever, the clnlmant or bene-
ficinries of n wrongful death nction nre
given the henefit of the doubt and nre
permitted to elect n perfodic-instnlment
Judgment even If the threshold figure is
not met. Otherwise, the Act requires
that a lump-sum judgment be entered.
IE the lump-sum value exceocds the
suggested figure, the court Is directed
(o enter n perjodie-instalment judgment
for future dnmages,

There shoulil be but one judgment en-
tered, and it should contain the lump-
sum amounts enterad under subpnra-
graphg (1) through (iit) and the perlodic
instnlments entered under subpnragraph
(iv), nll of pnengraph (3). The judg-
ment shoulid nlso contain any costs, pre-
interest and other items
avwarded in the ense and must conform
to the requirements of Seetion 7.

Whenever future danmnges nre to be
puid in pertodic Instnlments as the loss.
es apeerue, it becomes huperntive that
these payments be assured lnsofnr nx
possible.  Thie form of sccurity is set
out in Seection 8, nnd the requirement
for posting and madntalning security is
covered in Scetion 9. If the required
gecurity ennnot be posted, there is no
point in delaying the entry of a lump-
sum judgment if that is what a cluim-
mnt desives. Parageaph () permits n
muriy {o show nn inenpacity to post se-
curity so thnt a lump-sum  judgment
may be entered Immedintely. Ifowever,
n clnimant may want to have an instal-
ment judgment entered even though
there is nn Inenpacity to post security
minl has thnt right. 1 this is the cnse, n
clnimant may have the instalment judg-
ment reduced to n lump-sum judgment

nt n Inter date under the provisions of.
Section 9(b).
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(a) A judgment fonr periodic installments must set out

(1) The findings of the future damages for each calendar year
(b) As of the first day of each calendar year after a judgment
0185 for periodic installments is entered, the schedule of all install-
0186 ments not previously due must be adjusted by adding to the base

(2) aschedule of the base figure for each calendar year to be
0187 figure for each installment, in the most recently modified

0181 used in calculating future payments. The base figure is deter-
0182 mined by discounting the findings for each calendar year in

0183 accordance with section 10.

Sec. 7.
0188 schedule, a sum determined by multiplying the base figure by

0189 the index factor defined in subsection (c).

0179 and

0177
0178
0180
0184

(¢) Ifa judgment for periodic installments has been in effect

0191 for
0192

0180
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and
(3) less than six months but more than three months at the
0200 time of adjustment, the index factor is 14 of the index factor as
0201 provided in paragraph (1).

(1) One year or more at the time of adjustment, the index

0193 factor is the rate of discount per annum for the last issue of
(2) less than one year but more than six months at the time of

0197 adjustment, the index factor is Y2 of the index factor as provided
The secretary of state shall publish notice ‘of such index factor

0203 provided by this section not later than the second issue of the

0204 Kansas register published in July of each year.

0194 52-week United States treasury bills in the year before the year

0195 immediately preceding the year of adjustment

0198 in paragraph (1)

0196
0199
0202
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(e) Unless the court directs otherwise or the parties other-

0207 wise agree, payments must be scheduled at one-month intervals.
0208 Payments for damages accruing during the scheduled intervals

(d) In all other cases, no adjustment may be made.
0209 are due at the beginning of the intervals.

0205
0206



A state could adopt a fixed index
factor initially by simply substituting
the following language for that contain-
ed in paragraph [(1)] of subsection
(¢): “[(1)] one year or more at the
time of adjustment, the index factor is
8 pereent.” This suggested substitute
language emnploys a figure of 8 percent
which is’ & realistic, if not low, figure
for the present economic couditions.
This points up the difficulty in reach-
ing a decisior on what figure should be

used and the unfairness involved if the’

figure is not an accurate prediction of
future fluctuations or, at least, the
avernge of the fluctuations over time.
This is why preference is given in the
Act to a fluctuanting index factor that is
based on actual economic conditions,
If the above langunge utilizing a fixed

index factor is substituted, paragraph

(3) of Section 17 is no longer needed
and should be deleted.

Adjustments for fluctuations in the
purchasing power of the dollar are to be
made on the first dny of ench calendar
year after a periodic-instalment judg-
ment is entered. The Section provides
alternative Janguage in subsection (c)
to give the adopting state a choice as to
whether it will adjust only after a judg-
ment has been in effect for a full year
or whether it will adjust for initial par-
tial year periods. This is o matter that
will arise only on the occasion of the
first adjustment. For example, if a pe-
riodic-instalment judgment is entered
on May 1, 1982, should it be adjusted
amounts due can be easily determined.
The first step is to divide the findings
for future damages by the discount fae-
tor to obtain the base figures. Assum-
ing the discount factor is 39% and ad-
justments are to be made only where
the judgment has been in effect one year
or more, the amount of $10,000 to be
paid in 1983 is divided by 1.03, the
amount of $10,000 to be paid in 1984 is
divided by (1.03)2, etc. The second
step is to apply the inflation or index
factor,

Adjusted Adjusted Adjusted

for 1983 for 1984 for 1985
(Factor 10%) (Factor 8%) (Factor 7%)
1/1/84 1/1/85 1/1/86
$11,301

10,973 $11,851

10,654 11,506 $12,311
$32,928 $23,357 $12,311

probable that people wonld want to pay
more than the face value of a United
States treasury bill. To do so would
mean that one must believe that the
earning power of a dollar will be more
when the treasury bill comes due than
at the dafe of purchase. One would be
better advised to merely retain the mon-
ey and not invest it at all under these
circumstances. Thus, the discount rate
for trensury bills will be zero.

: Ifowever, the instalments for future
damages will continue to be paid as
losses acerue. These iustalments have
been discounted in accordance with Sec-
tion 10 to arrive at the huse figures un-
der subscetion (a) (2). Since the index
factor will be zero in periods of defla-
tion, there will be no adjustment under
subsection (b). 'Thus, there has been a
downward adjustment in the periodic in-
stalments because the instalments were
discounted under Scetion 10 and will not
be adjusted upwards during periods of
deflation,

on a lump-sum basis, as well as on a
periodic-instalment basis.

JHustration
Assume a jury verdict is returned and
judgment is entered on January 1, 1982,

* awarding future damages of $20,000 in

1982 and $10,000 in each year for the
years 1983 through 1986. Assume that
the index factor defined in subsection
(b) of Section 7 and the discount rate
of Scction 10 are ns indicated. As time
passes, and adjustiments are made, the

Base Figure Adjusted

Schedule for 1982

(3% discount) (Factor 9%)

1/1/82 1/1/83
1982 $20,000
1983 9,709 $10,583
1984 9,426 10,274
1985 9,151 9,975
1986 8,885 9,685
Lump Sum $57,171 $40,517

By examining the illustration, it can
be seen that, if security is not posted on
January 1, 1982, the judgment creditor
can move the court to enter a lump-sum
judgment and that amount is $57,171.
If security is posted but, by the end of
1983, the sccurity should fail and the
judgment debtor moves to have a lump-
sum judgment entered, it can be easily
determined that the amount is $32,928.

On the other hand, the schedule also

shows the amount that is due each year
once the adjustment is made on the
basis of the periodic-instalment scheme.
Thus, the utility of using this type of
schedule that employs a schedule of
hase figures ealculated in accordance
with Secction 10 and then adjusting on
the basis of the index factor in Section
7(b) is demonstrated.

Even though subsection (b) speaks in
terms of '"adding to the base figure”,
this does not mean that there will not be
any adjustments downward if we ex-
perience a period of deflation in the fu-
ture in the economy, It is highly im-

H



(a) Security authorized or required for payment of a

0211 judgment for periodic installments entered in accordance with

Sec. 8.

0210

0212 this act must be in one or more of the following forms and

0213 approved by the court

H

Bond executed by a qualified insurer
(2) annuity contract executed by a qualified insurer

(3) evidence of applicable and collectible liabili

0217 with one or more qualified insurers

0218

(1)

0214

’

0215

msurance

0216

b

(4) an agreement by one or more qualified insurers to guar-

or

(5) any other satisfactory form of security.

0219 antee payment of the judgment;

0220

0221
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Security complying with this section serves also as a

(b)
0222 required supersedeas bond.
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(a) If the court enters a judgment for periodic install-

0224 ments, each party liable for all or a portion of the judgment,

sSec. 9.
(b) A judgment creditor or successor in interest and any party

0225 unless found to be incapable of doing so under subsection (d) of
0226 section 6, shall separately or jointly with one or more others post
0227 security in an amount equal to the present lump-sum equivalent
0237 having rights under subsection (e) may move that the court find

0228 of the unpaid judgment, including past damages, in a form
0229 prescribed in section 8, within 30 days after the date the judg-
0230 ment is subject to execution. A liability insurer having a con-

V0231 tractual obligation and any other person adjudged to have an
0232 obligation to pay all or part of a judgment for periodic install-
0233 ments on behalf of a judgment debtor is obligated to post security

0235 judgment debtor has not done so.

()
0236

0234 to the extent of its contractual or adjudged obligation if the
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t posted within that time

0242 and subsection (c) does not apply, the court shall calculate the

is no
0243 lump-sum equivalent of the obligation under section 10 and

(1) Aresponding party elects to have this act apply and makes
0250 the required showing as to security under subsection (c)(3)(B) of

(¢) Upon motion by the claimant, or the beneficiaries in an
0251 section 3, but thereafter fails to post security; or

0238 that security has not been posted and maintained with regard to a
0246 action for wrongful death, the court, in the absence of a showing

0239 judgment obligation owing to the moving party. Upon so finding,

0240 the court shall order that security complying with this act be
0247 of good cause, shall enter a lump-sum judgment without apply-

0244 enter a judgment for that amount in favor of the moving party.
. 0248 ing the discount factor in section 10 if

0241 posted within 30 days. If securi

0245
0249
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If more than one party is liable for all or a portion of a

If a judgment debtor who is the only person liable for a
0259 judgment requiring security under this act and the required

0254 portion of a judgment for periodic installments fails to post and
0255 maintain security, the right to lump-sum payment described in

a party fails to maintain security.

@)
(d)
(e)

0263 security or lump-sum payment to satisfy or protect rights of

0256 subsection (b) applies only against that judgment debtor and the
0264 reimbursement from a party not posting security.

0257 portion of the judgment so owed.

0260 security is posted by one or more but fewer than all of the parties
0261 liable, the security requirements are satisfied and those posting
0262 security may proceed under subsection (b) to enforce rights for

0252
0253
0258

s s



The Iast two subsections denl with
situntiong in which there are multiple
obligors under a 1)eriodic-inS(nlmgnt
judgment. Subsection (d) deals with
the situntions in which one of the
obligors is solely linble for a pgrtion of
a judgment. In this case, t‘he right to a
lump-sum judgment for failure to post
and maintain security by this obligor is
limited to the amount owed by the
obligor. The balance of the judgment
which is owed by one or more other
judgment debtors is unaffected.

Subsection (e) deals with a vn_riety
of situations involving multiple obligors

under a periodic-instalment judgment
wlhen one or more of the obligors fails
to post and maintain security in accord-
ance with this Section, Situations con-
templated include those of joint and sev-
eral liability in which contribution or in-
demnity is owed; where there is no
joint and several liability, but a right of
indemnity is owed as in the case in
which a manufacturer owes indemnity
to a retailer who has sold a defective
product originating with the manufac-
turer; or in which an employer is
vicariously responsible for the acts of
an employee, and the employee, as a
third party defendant, owes indemnity
to the employer. 'T'his subsection pro-
vides that any party who is obligated to
pay part or all of the judgment, whether
primarily or secondarily linble, may post
security to satisfy the requirements of

this Section. Once having posted se-
curity, the posting party is entitled to
protect any rights that party has against
a defaulting party by requesting that
security be posted under subsection (b).
If the defnulting party persists in fail-
ing to post or maintnin security, the
posting party can obtain a lump-sum
judgment. This provides the maximumn
necommodation in that the judgment
creditor is not deprived of the benefits
of a periodic-instalment judgment mere-
ly because one among several judgment
debtors fails to post or maintain se-
curity. At the same time, it provides

)

protection to those judgment debtors -

who do post and maintain security. It
prevents one judgment debtor from de-
priving the other parties to the judg-
ment, be they creditors or debtors, of
the benefits of this Act.
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0271 damages are payable in periodic installments, the liability for
0272 payment of any installments for medical or other costs of health

0273 care or noneconomic loss not yet due at the death of a person
0274 entitled to receive these benefits terminates upon the death of
0275 that person. The liability for payment of any other installments or

0276 portions thereof not yet due at the death of the person entitled to
0277 receive them likewise terminates except as provided in subsec-

0278 tions (b) and (c).

If, in an action for wrongful death, a judgment for periodic

(b)

0280 installments provides payments to more than one person entitled

0279
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() If, in an action other than one for wrongful death, a’

0282 section (a) and one or more but fewer than all of them die, the
0289 judgment for periodic installments is entered and a person en-

0283 surviving beneficiaries succeed to the shares of the deceased
0284 beneficiaries. The surviving beneficiaries are entitled to shares
0285 proportionate to their shares in the periodic installments not yet
0286 paid, but they are not entitled to receive payments beyond the
0287 respéctive periods specified for them in the judgment.

0292 more qualifying survivors, any periodic installments not yet due
0293 at the death must be shared equitably by those survivors.

0294 Amounts due each survivor may not exceed the survivor’s eco-

0291 subsection (a) under the judgment dies and is survived by one or
0295 nomic loss resulting from the death.

0281 to receive benefits for losses that do not terminate under sub-
0290 titled to receive benefits for losses that do not terminate under

0288
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Qualifying survivor” means a person who, had the death

(d)

0297 been caused under circumstances giving rise to a cause of action
0298 for wrongful death, would have qualified as a beneficiary at the
0299 time of the death according to the law that would be applied in
0300 an action for wrongful death by the jurisdiction under which the
0301 issue of liability was resolved in entering the judgment for
0302 periodic installments.

0296



principles.  If litigation arises over
aligibility to reccive benefits or the
amounts of henefits to be reecived,
rights will be enforced as they other-
wise would be in a wrongful death ac-
tion.

The survivors described in subsection
(c) also may have n cause of action
under a wrongful death act or law sepn-
rate amd apart from the rights given to
them by this Act. See Sea-Land Ser-
vices, Inc. v Gaudet, 414 UK HT3
(1974).  In this ease, the Supreme
(fourt held that the fact that the de-
cedent had previously recovered dam-
nges for loss of wages, pnin and suf-
fering and medical expenses would not
interfere with the independent cause of
action for wrongful death in the sur-
vivors resulting from the same injury.
"The wrongful death action was not pre-
cluded by the prior recovery under the
doctrine of res judicata. 'The potentinl
for double linbility coming from the
awards to the deecedent for loss of fu-
ture wages and to the survivors for loss
of support was held to be control-
led by the law of collateral estoppel.

The Act does not attempt to deal with -

this matter, but leaves it to be resolved
under the law of the adopting state re-
garding res judicata and collnteral es-
toppel.

Serious consideration was given to in-
cluding provisions for modifying an in-
stalment judgment when it is learned

after the verdict that the tort victim’s.~

damages are greater or worse than
found at the trinl. A suggested section
in an early draft would have permitted
n court to hold n limited number of ad-
ditional hearings after a trinl and to
modify a judgment for futurve damages
based upon later events affecting the
judgment ereditor’s damnges. This pro.
posed sceetion was eliminated from the
IFifth Pentative Draft by a vote of the
Committee of the Whole at the annual
meeting of the Conference in 1978, It
was argued there that the insuranee in-
dustry could not cost its produet if lin-
bility was open-ended, court congestion
would be worsened, and some injured
persons might be motivated to resist re-
habilitation and recovery. Difficulty in
determining the enuse of subsequent
medical and other changes in the tort
vietim were also cited. In short, the
Conference voted to abandon the sug-
gestion beenuse of the seemingly in-
tractable practical problems involved.

Under the present system, the trier of
fact prediets the dollar value of all fu-
ture damages, reduces them to present
value, nmd awnrds a verdiet in a lump
sum. If the vietim’s injuries prove to
be different than as predicted, there is
no remedy for either the tort vietim or
the judgment debtor. The undercom-
pensated vietim may have a partinl rem-
edy through resort to socinl programs
provided for the needy which are pnid
for by taxpnyers. On the other hand,
damages paid for logses that are never
suffered are elearly n windfinll to some-
one. The cost of this windfall is gen-
erally spread among those who pay in-
surance premiums.  In products linhility
eases, this cost is usunlly passed on to
consumers,  The Drafting Committee
has concluded that the elimination of
this windfall, which has the potential
for reducing liability insurance premi-
ums, is not unjust even though a viable
solution to the problems of the under-
compensnted vietim eannot be woven
into this Aet. It must not be overlook-
ed in Section 11 that only linbility for
unsuffered noneconomic damages and
unincurred medieal and other health
care costs is totally eliminated upon the
premature denth of a judgment credi-
tor. Survivors may still recover por-
tions of the unpaid future instalments
to which they have a rightful elaim,
Moreover, the tort vietim is ndvantaged
by tax  savings, inflationary adjust-
ments; dind other fentures of the Act.
It is believed that the Act is balanced
and that it fairly addresses those prob-
lems that nre subject to solution with-
out completely reforming the method by
which tort victims are compensated.
See Variable Periodic DPayments  of
Damages: An Alternalive to Lump
Sum Awards, 64 lowa Law IRleview 138
(1978).

If n state decides to eliminate Sec-
tion 11 on the basis that neither prob-
lem should be resolved unless solutions
are offered to the undercompensated
victim ns well as those who pay dam-
nges that arve never suffered, then it
would appear that all unpaid future
damages should be lump-summed and
paid to survivors upon the denth of each
judgment creditor. T'o continue pay-
ing the decedent’s unincurred medieal
expenses and noneconomic damages to
survivors in instalments merely under-
scores the windfall nature of the pay-
ments amnd carries out no desirable pol-
icy.



(a) In determining whether or to what extent a
r periodic installments exceeds limits under a liabil-

Sec. 12.
0304 judgment fo

0303

the total of the base figures calculated in

ty insurance policy,
0306 accordance with subs

i

0305

st be added to

judgment. The sum so calculated

ection (a)(2) of section 7 mu

0307 the lump-sum damages in the

icy.

pol
(a) does not ex-

judgment is entered,
ustments required under sec-

icable limits under the

0308 must be compared to appl

(b) If the sum calculated under subsection

0310 ceed applicable policy limits when the
0311 amounts due by reason of the ad

0309

j

0312 tion 7 are entirely within those |

0313

ts.

(¢) Ifthe sum calculated under subsection

0314 cable policy limits when the judgment is en

imi

i-

(a) exceeds appl
tered, the adjust-

ted proportion-
of those 1

a

0315 ments required under section 7 must be alloc

0316 ately to amounts within and amounts in excess

ts.

imi
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An assignment of or an agreement to assign any right

0318 to periodic installments for future damages contained in a judg-

Sec. 13.

0317

0319 ment entered under this act is enforceable only as to amounts

To secure payment of alimony, maintenance or child

(a)

0321 support

0320

1

dations

0323 provided or to be provided by the assignee for medical or other

0324 health care; or

0325

services or accommo

(b) for the costs of products,

0322

(c) for attorney fees and other expenses of litigation incurred

0326 in securing the judgment.
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Periodic installments for future damages contained

Sec. 14.

0327

0328

judgment entered under this act for loss of earnings are

0329 exempt from garmnishment, attachment, execution and any other
0330 process or claim to the extent that wages or earnings are exempt
0331 under any applicable law. Except to the extent that they may be

in a

l
!
i

0332 assigned under section 13, periodic installments for all other

0333 future damages are exempt from gamishment, attachment, exe-

0334 cution and any other process or claim.
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' 0335 Sec. 15. (a) Parties to an action on a claim for bodily injury
0336~ may file with the clerk of the court in which the action is pending
0337 or, if none is pending, with the clerk of a court of competent
: 0338 jurisdiction over the claim, a settlement agreement for future

%0339 damages payable in periodic installments. The settlement:

20340 agreement may provide that one or more sections of this act
0341 apply to such agreement.

vsa2  (b) Upon petition of the parties, a court of competent juris-
0343 diction may enter a consent judgment adopting one or more of
0344 the sections of this act.

This Section merely makes clear that
the provisions of the Act are available

settlement
judgments.

parties in fashioning
agreements

to

consent

and

Such agreements and judgments may in-

corporate the provisions of this Act or

adopt them by reference.



If security is posted in accordance with section 9

0346 and approved under a final judgment entered under this act, the

Sec. 16.

0345

0347 judgment is satisfied and the judgment debtor on whose behalf

0348 the security is posted is discharged.

ot
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The commissioner of insurance shall establish rules

0350 and regulations and procedures

0351

Sec. 17.

0349

(a) For determining which insurers, self-insurers, plans or
0352 arrangements are financially qualified to provide the security
0353 required under this act and to be designated as qualified in-

0354 surers; and

to require insurers to post security under section 9 if

0356 found by the court to be obligated and capable of posting secur-

0357

(b)

0355

i
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0358  Sec. 18. If any provision of this act or its application to any
0359 person or circumstance is held invalid, the invalidity does not
0360 affect other provisions or applications of this act which can be
0361 given effect without the invalid provision or application, and to
0362 this end the provisions of this act are severable. g

i



0363
0364
0365
0366
0367

Sec. 19. (a) This actapplies to actions commenced on or after
January 1, 1988.

(b) The provisions of this act may apply to medical malprac-
tice liability actions, as defined by K.S.A. 1986 Supp. 60-3401
and amendments thereto.



0368 Sec. 20. This act shall be known and may be cited as the
0369 Kansas periodic payment of judgments act.

"



0370  Sec. 21. This act shall take effect and be in force from and
0371 after January 1, 1988, and its publication in the statute book.

ot





