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Date

MINUTES OF THE _SENATE  COMMITTEE ON JUDICIARY

The meeting was called to order by Senator Robert Frey at
Chairperson

_10:00 am./xmx. on February 24 187 in room _514=S _ of the Capitol.

Ak members wexecpresent xxepix: Senators Frey, Hoferer, Burke, Feleciano,
Langworthy, Parrish, Steineger, Talkington
and Winter.

Committee staff present:

Mike Heim, Legislative Research Department
Jerry Donaldson, Legislative Research Department
Gordon Self, Office of Revisor of Statutes

Conferees appearing before the committee:

Senator Jim Allen

Steve Queen, Ottawa, Sales Representative

Jim Allen, Chanute, Manufacturer Wholesaler

Roy Moore, Shawnee, Sales Representative

Paul Cloughley, Overland Park, Sales Representative

Sherwyn E. Syna, Executive Director, The Bureau of Wholesale Sales
Representatives

Karen McClain, Kansas Association of Realtors

Rob Hodges, Kansas Chamber of Commerce

Robert Cloughley, Kansas City Apparel Mart

Senate Bill 180 — Prompt payment of commissions to commission sales-—
persons when contractual relationship terminates.

Senator Jim Allen, sponsor of the bill, stated this is a problem
throughout the state with commissions not being paid on time or
properly.

Steve Queen, sales representative, appeared in support of the bill.
He testified the bill is a protection for us as independent sales
representatives. The manufacturer can decide they don't need a
salesman anymore; they can take key accounts from us. He said most
of the salesmen work without contracts because the manufacturer won't
give them contracts. Many salesmen have earned commissions and

they don't get them. They try to sue the manufacturer for their
money and the manufacturer won't come to the state. They have to go
to the state in which the manufacturer resides for litigation. Then
when they are ready to go to court, the manufacturer suggests settling
out of court. Mr. Queen proposed the bill provide for treble damages
to stimulate manufacturer paying them in a reasonable amount of time.

Jim Allen, Chanute manufacturer wholesaler, appeared in support of
the bill. He stated a salesman needs thispxrotection bill. As a
former salesman, I know what has happened to the salesmen.

Roy Moore, sales representative, appeared in support of the bill.

He testified he worked for a company for six years under contract

to guarantee 7% commission on 85% of orders thathe wrote, but this

was shortened to 75%. They owed him $14,000. Each year they promised
this would be settled. He finally turned this over to the bureau

of salesmen to see if they could collect the money for him. The
bureau tried for a year and after a great deal of correspondence,

the decision was made they could go no further. His own attorney

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page _]-_. Of _3__.._
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finally settled out of court for $5,000. His attorney received one-
third of that. It took 16 months from time contacted bureau to col-
lect this money until he finally received the $5,000.

Paul Cloughley, sales representative, testified in support of the
bill. He testified he has been a wholesale sales representative for
18 years, and as a result of the experience he strongly urged

the passage of this bill. He worked for a company in Cleveland,

Ohio, for 14 years and was terminated in February, 1983. When he was
terminated, they owed him commissions totaling $2,500. A copy of
his testimony is attached (See Attachment I). He said this occurence
is not unusual, Sales reps often find it difficult, if not impossible,
to collect the commissions which they have earned.

Sherwin E. Syna, The Bureau of Wholesale Sales Representatives,
testified in support of the bill. At the most basic level, our courts
have not devised a consistent scheme to classify traveling, wholesale
sales representatives. Depending on the particular facts and court,
a sales representative might be labeled a sales agent, a jobber,

a merchandiser, a distributor, or an employee. A particular label
will carry with it particular rights and duties. Several inequities
and uncertainties have resulted from this inconsistency. He said
this bill will not address all the abuse prior conferees have men-
tioned. This problem is addressed in 10 other states. The bill

is an immensely useful tool for collecting commissions. A copy of
his handout is attached (See Attachment II).

Committee discussicn was held concerning a contractural agreement
between sales representative and the company. Mr. Syna stated

in many instances the agreements are oral agreements. Mr. Queen
added many of our manufacturers do not give us contracts. They would
rather not do business in Kansas than give us a contract. Further
committee discussion was held concerning imposition on free enter-—
prise system and settling disputes with an oral contract.

Karen McClain, Kansas Association of Realtors, testified in opposi-
tion to the bill, in respect to the way it applies to the real estate
industry. She stated the association feels the bill has serious rami-
fications on the sale of real estate which have not been taken into
consideration. She proposed amending the definition of "commission
salesperson'" in Section 1 (a), on line 25 by adding the phrase, "but
shall not include persons licensed under the Kansas Real Estate
Brokers' and Salespersons' License Act, K.S.A. 58-3034, et seqg."

A copy of her testimony is attached (See Attachment IITI).

Rob Hodges, Kansas Chamber of Commerce, stated he had a 12 page
testimony from the Federation of Apparel Manufacturers in opposition
to the bill. He would have copies made for the committee members
and bring them in later.

Robert Cloughley, Kansas City Apparel Mart, testified in support of

the bill. He said every week the phone rings, a salesman says I have
lost my line or I have been fired. He stated he would like the back

of the order become the contract. If that orderis accepted within

30 days, that is a bona fide order. Once the order is accepted, the
commission is owed. The chairman inquired if that law was in existence
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in any other state. Mr. Cloughley replied, not to my knowledge.

The meeting adjourned.

A copy of the guest list is attached (See Attachment IV).

The handout from the Federation of Apparel Manufacturers is attached
(See Attachment V).
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R U N
Fevruary 14, 1987

Mr. Chairman, Memcers of the Committee, my name is Paul Cloughley

I reside in Overland Perk,Kansas. I have been a wholesale sales re-
peesentative for eighteen years. As a result of my experience 1
strongly urge the passage of this bill. I worked for Shaker Sport
(Stanley M. Feil) in Cleveland, Ohio for fourteen years and was ter-
minated in February, of 1983. When they terminated me they owed me
commissions totalling & 2,5C0.C0.

I spent my time and money generating business for Shaker Sport
and was not paid any commission. They also took commissions from me
on major accounts ( &.e. Jones.Store in Kansas City). My contract
stated that I was to receive full commissions on any orders written
in my territory or in New York. They changed the contract without my
consent. At first they said I would receive only half commission and
the New York representative would receive the other half. Then they cut
the commission to one percent without my consent again and finally to

po commission at all. I spent my time and money selling the account

and keeping merchandise coming into the store and received no commissions

for my efforts. For this reason, I feel this bill is needed to protect
commissioned salesmen.

This occurence is not unusual. Sales reps often find it difficult,
‘if not impossible, to collect the commissions which they have earned.
Again, for this reason, I feel commissioned salesmen need to be heard

and I appreciate yoéu listening.



Mr. Chairman and members of the Committee on Labor, Industry &
Small Business:

My name 1s Sherwyn E. Syna. I am a practicing attorney as
well as Executive Director of the Bureau of Wholesale Sales
Representatives. I am also authorized to speak on behalf of the
Bureau of Salesmen's National Association, an umbrella
organization which consists of the Bureau of Wholesale Sales
Representatives, the National Shoe Travelers Association and thev
Southeastern Toy Travelers Association.

These organizations support S.B. 180.

Prior tb being elécted to my current position} I ‘served fér
more than 20 years as legal counsel to various national and local
sales representatives' organizations. I am intimately familiar
with many of the legal problems encountered by sales
representatives. In introduction, allow me to present background
information to show why S.B. 180 is needed.

A wholesale Sales Representative is a person engaged in a
small business who represents one or more Principals. Generally a
Sales Representative services the retail or industrial trade in a
specified geographic territory which may be limited to part of a
state or which may include several states.

Sales Representatives are usually distinguished by the
following characteristics:

(1) They are compensated in whole or in part by commission;

(2) They pay their own business, travel, entertainment and
other related expenses;

(3) They are assigned a certain geographical territory or

specific accounts;

Getaed, I .
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(4) They obtain orders which are subject to the acceptance of
their employer or Principal. (Technically, order taking is not a
sale, but a process known as "inviting acceptance." The "sale"
does not take place until or after the Principal accepts the

order.) 1

UNCERTAIN STATE OF COMMON LAW

At the most'basié iével, our courts have not devised a
consistent scheme to classify traveling, wholesale Sales
Representatives. Depending on the partiqular facts and court, a
Sales Representative might be labeled a "sales.agent,? a “jobber,"
a "merchandiser," a "distributor," or an "employee." A particular
label will carry with it particular rights and duties. Several
inequities and uncertainties have resulted from this inconsistency.

For example, a Principal may be able to take advantage of
these ambiguities by classifying his Sales Representatives as
"independent contractors," in order to avoid statutorily mandated
"employer" obligations. The Principal may, and usually does,
however, exercise virtually complete control over Sales
Representatives' activities regarding the extension of credit,
shipping, samples, seasons, designs and advertising. This has
resulted in situations where Sales Representatives will be treated
as "independent contractors" for social security, unemployment
compensation, workers' compensation and collective bargaining
purposes. By the common law "control test" the game Sales

Representatives may be deemed "servants" for matters of

management, performance and termination.



“WOOD'S RULE"

Under the terminable-at-will presumption in England, at common
law, employment contracts were presumed to last for one year
unless the agreement specifically provided otherwise. 2 1In
America in the 19th century, however, in the absence of particular
terms regarding duration, courts generélly dissolved disputes by
looking tovthe.intent of the parties, as indicated by a contract's
language and by the surrounding circumstances.'é‘

In 1877, the American law of contracts was drastically altered
by the publication of H.G. Wood's treatise on master-servant |
relationships. 4 Wood maintained that existing case law provided
that when employment contracts failed to specify duration, a
contract "at will" - one terminable by either party, at any time,

for any reason - would be presumed:

With us the rule is inflexible that a general or indefinite
hiring is prima facie a hiring at will, and if the servant
seeks to make it out a yearly hiring, the burden is upon him
to establish it by proof. A hiring at so much a day, week,
month, or year, no time being specified, is an indefinite
hiring and no presumption attaches that it was for a day even

but only at the rate fixed for whatever time the party may
serve. 5

Wood'offered no analysis to justify the assertion of this rule
or his rejection of the English tradition. He cited only four
American cases as authority for his approach to general
hirings, none of which supported him. 6 Despite this lack of
support, courts quickly embraced Wood's Rule and elevated it

to the status of a legal maxim in contract law. 7



THE IMPACT OF WOOD'S RULE

Verbal and indefinite hirings of Sales Representatives are
commonplace and result in frequent abuses. Firings may be for
good cause or simply to place a new son-in-law in a territory that
was developed through the time, effort, talents and investment of
the terminated Sales Representative.

Furtﬁer, being too successful is riddled with problems fof the
Sales Representative. It is often an invitation for cutting or
reducing the Sales Representative's territpry or héving customers
taken over by management és “house'accéunts." Iﬁ these instaﬁces,
the Sales Representative can ill afford to give up the remaining
territory and producing accounts which he has developed. Unlike
insurance salespeople, the wholesale Sales Representative has no
residual benefit or vested commissions in an account which the
Sales Representative obtained for the Principal. This is true
even where the Sales Representative is terminated and the
Principal continues to do business with the account secured by the
Sales Representative. Additionally, the very nature of the
undertaking excludes the building of an equity interest in the
business developed by a Sales Representative.

Nevertheless, in good times or bad these are self-starting
individuals who keep the wheels of our economy turning and the
shelves of our retailers stocked. Their contribution to our local
and national economic well-being has never been recognized or

appreciated. They produce 5% of the Gross National Product for

non-durable goods.



S.B. 180 does not address all the vices which may be attendant
to the Principal-Sales Representative relationship. It does
encourage a written agreement and prompt payment of commissions
due the Sales Representative.

In the present system, the Principal traditionally enjoys a
superior economic position which is greatly amplified by the
Principal's control of the relationship's purse strings. In the
absence of a written contract, this disparity is further
compounded by the right to a summary terminations

The Sales Representative expends time and money up front to
secure orders which méy or may not be accepted by the Principél;
Commissions are often not paid until goods are Shipped by the
Principal; in other instances, commissions are paid only after the
goods have been accepted and paid for by the customer. The time
elapsing between obtaining an order and payment of commission is
usually substantial. When there is an intervening termination,

the drawn-out commission payment process is almost always further

delayed.

THE PRACTICAL ISSUE

Sales Representatives are motivated by risks and rewards.
They undertake the risk of developing and working a territory at
considerable expense. Work done this season or this year may not
bring an order until next season or next year. The commissions or
reward for their efforts may take even longer.

While the Sales Representative is engaged in this effort, it
is in the Principal's best interest to pay commissions promptly.

Payment motivates the Sales Representative.

-8 - ‘ }q —:II:



After termination, the Principal's interest in the Sales

Representative is far different. The need to provide the Sales
Representative with an incentive no longer exists. To the
contrary, there is a benefit to the Principal - the cost of money

- in delaying or withholding payment. Further, summarily
terminating the Sales Representative often amounts to pulling the
economic rug from under him and creates a very real financial bind.

A Principal may induce a Sales Representative to settle or
compromise a claim by delaying or withholding payment of earned
pommissions. Consequently, many post-termination claims for
earned.commissions aré either settled for far leés Ehan due bf go
unprosecuted. Therefore termination may result in an economic
advantage to manufacturers.

S.B. 180 merely provides that a sales representative be paid
commissions earned within 30 or possibly 40 days of the
termination. Or suffer the possibility of paying up to 8 percent
damages in accordance with the provisions of K.S.A. 44-315 and the
amendments thereto, plus reasonable attorney fees.

Please note that S.B. 180 will require no addition to the
bureaucracy, funding or involvement of any state agency or

personnel, Additionally, there is an interest to the State that



its citizens be properly remunerated by corporations who benefit
from the time, effort and money expended by Pennsylvanians. The
state may also have an interest in the tax revenues that will be
generated by its citizens being paid their due.
I thank the Committee on Business and Commerce for the
opportunity to submit this statement in support of S.B. 180.
Respectfully submitted,.

BUREAU OF WHOLESALE SALES
REPRESENTATIVES

By:

Sherwyn E. Syna
- Executive Director

Bureau of Wholesale Sales Representatives
Suite 600, 1718 Peachtree Street, N.W.

Atlanta, GA 30309
(404) 881-0933
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KANSAS ASSOCIATION OF REALTOK

Executive Offices:

3644 S. W. Burlingame Road
REALTOR® Topeka, Kansas 66611

Telephone 913/267-3610

TO: SENATE JUDICIARY COMMITTEE

FROM: KAREN MCCLAIN, DIRECTOR, GOVERNMENTAL AFFAIRS
DATE: FEBRUARY 24, 1987

SUBJECT: SB 180

On behalf of the Kansas Association of REALTORS®, I am here to speak in
opposition to SB 586, in respect to the way it applies to the real estate
industry.

The Kansas Association of REALTORS® feels the bill has serious ramifi-
cations on the sale of real estate which have not been taken into consideration.

SB 586 would require payment of earned commissions within thirty days of
the date of the termination of a contractual relationship between two parties to
solicit and make sales.

The bill does not define the term "earned". Under rules of statutory
construction, language which is not specifically defined by law are to be given
their ordinary meaning in usage. Webster's New collegiate Dictionary defines
the word "earn" as "l. to receive as return for work done or services rendered,
2. to come to be duly worthy of or entitled or suited to."

In a real estate sales transaction, a sales commission is "earned" when the
agent produces a "willing and able buyer." The time for determining whether a
"willing and able buyer" has been produced is the time of the real estate
closing, when the buyer actually produces the purchase price of the property.

The timing for closings can be as long as 90 days to a year after the purchase

tionship for a salesperson has terminated. Yet, under this broadly worded sta-

| Qataeh I
i Lii
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l contract has been signed. This may be months after the contractual rela-
|

7
REALTOR®-is a registered mark which identifies a professional in 9\ 'é l/—f
real estate who subscribes to a strict Code of Ethics as a member of

the NATIONAL ASSOCIATION OF REALTORS.
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tute, a salesperson could force a broker to pay out the commission within
thirty days after his or her termination, if the salesperson claimed that the
commission had been "earned", under the definition given above, and by totally
ignoring the provisions of a contract, which the salesperson signs.

Another problem arises for members of our association, because by being a
member of the Kansas Association of REALTORS®, a salesperson agrees to arbitrate
any disputes over, among other things, whether an agent is entitled to a com-
mission. This arbitration would come into play where there was a dispute within
a firm over which agent was the "procuring cause" of the sale, or it can arise
where there is a dispute between agents in different firms over who was the
"procuring cause".

The arbitration procedure can take as long as 130 days to be completed.
There is also a right of a district court appeal if the claimant or respondent
does not agree with the decision of the arbitration panel. Yet, due to this
broadly worded statute, an agent could demand the commission within 30 days of
the termination of the contractual relationship.

What this law would then, in effect do is to statutorily override and
interfere with any contract which real estate salespersons agree to. The Kansas
Association of REALTORS® feels very strongly that interference by the state with
contractual agreements, is a very dangerous business for the state to be in.

We request that this committee closely examine the impact of a law such as
this on all commission salesperson relationships in this state before they begin
passing such legislation, which may have been intended to protect a few commis-
sion salespersons.

We ask that, if you choose to pass this legislation, you amend the defi-
nition of "commission salesperson" in Section 1 (a), on line 25 by adding the
phrase, "but shall not include persons licensed under the Kansas Real Estate
Brokers' and Salespersons' License Act, K.S.A. 58-3034, et seq."

We feel this language will avoid causing problems in the real estate

industry, by enacting this legislation. Thank you.



FEDERATION OF APPAREL MANUFACTURERS

STATEMENT IN OPPOSITION

KAMSAS SENATE BILL NO. 180
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This 1s a statement of the Federation of Apparel
Me..ufacturars (FAM) in opposition of Senate Bill No., 180, which would
award damages to indaepaendant commissioned sales representatives against
principals Lf the latter fail to pay "earned commissions" within 30 days
after the conclusion of a business ralationship, FAM is a trade
agsgoclation hased in Neaw York which speaks for the intesrasts of
approximately 4,200 unionized manufacturers of women's and children's

fashion outerwaar.

Tha apparal industry, contrary to what some of you may have
heard, is almost entirely comprised of businesses employing an averags of
25 people, small businesses dolng less than $5 million per year in sales,
earniny, when they are lucky and have caught the crest of a fashion wave,
$50,000 to $100,000 on their annual sales -- parhapa thé lowest profit
margin of all major American industries. Many of sales rep firms, which

carry the lines of saveral manufacturers, earn more in a year then they
do.

Almoat all of the manufacturers FAM speaks for are dead
meat without good, affactive, independent sales representatives. Without
good representation, their lines fail: they hava no business, On the
other hand, with good representation by competent sales reps who enjoy a
top reputation in the fiald, and whose competence is acknowledged by the
retailers to whom thay sell, manufacturers are powerfully competitive in
the demanding consumer goods marksetplacas, and they are able to generate g
strong bottom line, These manufacturers have no incentive to dsal with

such performers in bad faith.
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Nevertheless, FAM must oppose Senate Bill No. 180 for the

following reaszonas:

1. Imports have our industry by the throat. In order tb
survive against slave-wage apparal exporting nations,
domestic manufacturers must have maximum marketing
flexibility. BSenate Bill No, 180 undermines the
flexibility we reguire by imposing provisions that bear no
relation to market realities. The IIC, under Democratic
and Republican chairmen, plainly called related legislation
at the federal level anti-competitive and costly to

consumars.

2. There is insufficient documentation to show a need for
Senate Bill no. 180. Supporters of tha bill have not
produced economic research or statistical evidence to sﬁow
that a pattern of abusa exists that requires legislative
intervention:; thay can only point to isolated instances of
alleged "abuses" that may be nothing more than honest
business disputes. Indeed, how could the bill's supporters
credibly continue to act as agents for New York apparel
manufacturars, whe cellectivaely ship approximately $17

billien in wholesale apparel each year?

3. While senata Bill No. 180 penalizes the manufacturer

for good falth disputes over amounts owed the rep, it




Pg., 3

offers to the manufacturer no countervailing protection
against frivolous lawaults by a sales representative,
Further, it nust be laft to the courts to decids tha
mdaning of such vague terms as "commissions sarned! when,
in fact, the shifting realitiaes of retail marketing
frequently govern the payment pattern of principals to

their sales repsentatives.

4. Thae provisions in Sections 1(a) and 2(b) of the bill,
requiring that commissions earned through the last day of
tha relationship ke paid within a specified time upon
termination will almost certalnly encourage diamputes and
litigation. Who can dafine whan commissions ara aarned?
Are they earned when tha goods are ordered? Shipped? When
the retailnr.has mada tha first in a seriess of payments?
When the ratailer has paid in full? oOr, perhaps, the
Dacembar following payment, when some retailers request
nanufacturers to voluntarily accept a percentage
advertising allowance on all transactions, and which the
manufacturar has little choice but to accept? What
conmissions are earned dependa entirely on what has been
paid for, and retail accounts take much, much longer than

30 days to sattla.

5. Bacausa Sanate Bill No. 180 may, to obsarvers outsidas

AT
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the apparel industry, appear reagsonable, it may be useful
to describe briefly now work flows through production, from
the design and planning stage to receipt of final payment
by the retailer, The following example usas coats
manufacturad for dalivaery to the ratailar for the Fall

selling season.

Initially, a coat manufacturer will have lts designers
produce as many as one thousand designs for as many atyles.
Of thaese, the manufacturer may produce samples for all of
its sales reps across the country for as many as 250 atyles
-- an overall investment that can amount to as much es
8250,000, and raraly falls below 8100,000 == in time for
the first fall market week, which occurs in March. Please
nots that the investment in samples is made pvefores & single
order has been written., Most importantly, since there Are
thras selling seasons for coats each year, this investment

occurs at least three times each year.

The manufacturer then ships the samples to the indepandent
commissioned sales reps, who show the gtylaes to ratail
gtore buysrs responsible for selecting the stora's Fall
1ina, Onc¢e the orders have been written, specifying a date
of delivery (for Fall, the delivery date falls soms time in

July or August) price, and terms of paymeant, the manu-

A-L
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facturer prepares to go into production. To produce the
goods, the manufacturer usually goes into debt to buy tha
place gaods} trim and othar compenents nesded to make the
coats. Ordinarily, the debt is incurred through factors,
financiers to the industry who frequently, bacause of the
high risk involved, charge as much as 5 points over the
prime rate for the money land, The manufacturer, upon
delivary of componants, goes into production and is
responsible for delivering the finished garments to the
ratailar's freight forwarder by a gspecified shipping date.

Then the manufacturer awaits the result -- acceptance by
tha retailer and actual sales in the stores. If its styles
sell, ths manufacturer may, as late as November, begin
receiving payment from the retailer, even though the order
terms allow the retailer to take an 8% deduction from the
total amount owing if payment is made by the 10th day of
the month following delivery to the fraeight forwarder. The
retailer, having possession of the goods, in reality often
hedges on it payments. It may take chargebacks for
specific reasons, or it may take arbitrary deductions for
no valid reason whatever -- unfortunately, this happens
with alarming regularity. Even woras, a retaller may |
cancel a part or all of lts order during any point in the

production procass prior to delivery.




Pg. 6

Altarnatively, the retailer may, without justification,
slaim that the ooats were acceptad on a consignment basis,
and pay for only those goods which actually wers sold,
leaving the manufacturer with a heavy inventory of out-of=-
fashion coats and equally heavy debts., In extreme
instances, the retailer may simply refuse to accept the
goods, Two years ago, when The Limited, Inc. acquired
Lerner Shops of America, it immediately notified Lerner's
‘suppliers that it would not accept the goods Lerner's
ordered and the manufacturers accepted in good faith. And
there is the increasing problem of stores stretching out

the payment timea, by as much as 90 days or more.

Finally, thare is the matter of ratroactive deductionas., As
noted earlier, a ratailer may request a manufacturer to
voluntarily accept advertising allowances, or, as one
retaller racantly did, to immediately acced to a voluntary
5 par cent dsduction and a 60-day postponement on all

mccounts receivable to help finance the chains expansion.

Tn all of thesa instances, the manufacturer is left holding
the bag, and , more important, the manufacturer simply does
not realize payment in full for the value of the written
order. In an ongoing relationship with a sales rep, the

manufacturer may make adjustments readily accepted by the

A-IL
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repts both of monies the manufacturer has advanced to the
rep and also monies that the rep's retail accounte have
failed to pay to the manufacturers. But, under Senate Bill
No. 180, the manufacturer does not have a realistic
opportunity to pay to the tarminated rep an amount that
reflects the actual commissions earned, simply because the
real amount the manufactursr realizes on a transaction may

not be known within 30 days of termination.

6., Senate Bill No. 180 makes refarance to tha "contractual
relationship" between sales rep companies and manufacturers,
ag 1f such a relationship waras actually the standard or
only relationship between tha partiea. This is not tha

casa, and often cannot ba the case.

Frequently, the relationship between a salas agency or firm
and a manufacturar is nothing more than a handshake
agreement, possibly confirmed by letter. Such an
arrangement works to the benafit of both parties. For the
gsales rep, this arrangemant allows the firm to carry other
linas and products and to accept more succeasful accounts

without restrictive contractual obligations,

For the manufacturaer, such an arrangement 13 often

necassary to his or her survival., In order to have the
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maximum flaxibility teo compete against imports and to
respond to what are often ovarnight changes in the retall
environment, many manufacturers simply cannot entar into
formal contracts that nay have the affect of rigidly
locking them into marketing strategies that l1imit their

ability to reach the consumeér,

Besides, the "contractual ralationship" referred to in the
pill is ona which is often controllad by the realities of

retailing. Thase realities are:

a. When retailers enter a new market, they go in with
their own established procedures, and , frequently,
with an inclination to rely on repa known to then.

The retailer may lnsist on dasignating the rap it
wants a manufacturer to use, or converssly, it may not
want to do businass with the rep the manufacturer
uses. The manufacturer, if it want to sall to the
ratailer, has no choice but to take the retailpr's

prefaerences into account,

p. The most pracious assst of a sales rep or agsency
is ite good contacts among retail storea buyers. These
buyers frequently move from one company to another,

but, no mattar who their esmployer is, thay will
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continue to deal with the reps they Xknow. Thereforae,
when a bhuyer movee to a naw company, the rep may be
abla to obtain for the manufacturer accass to a neyw
account, But, even more important, the nanufacturer
may £ind that ite rep is suddenly unabla to sell to
its established account.

c. The competitive nature of the fashion-sensitive
apparel industry raquires the manufacturer to axercise
full flexibility in responding to rapidly changing
market conditions. In the past, a manufacturer could
raly on a faw department stores to survive. Now,
discountars, spacialty shops, off-ﬁricers, and aven
the hyper-markat storeg =-- such as storss which séil‘
apparel along with food and other products -- are all
Players in an ever competitive arena. All of thess
retallers have differant requirements, and different
ways of buying goods frem U.8. or overseas manuface-
turers, or from the importers who buy from foraign

countrias,

d. In the retail industry, there is current wave of
consolidation, Ovarnight, three separate, independent
ratall operations -- one in Massachusetts, one in

Montana, and one in Ransas -- may become part of a

H...
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consolidated chain that doas all of its buying andg
distribution from a central facility in a fourth
stata., The manufacturer has no choica but to sall to
the central facility, and through no action of its
own, it ism forced to terminate the good sarvices of
the reps in the states mentioned. More to the peint,
the recent acquisition of Macy's Mid-West by Dillard's
has resulted in a complete changa in the buying and
distribution practices of the former Macy's storaes,
While this is normal in the economy we live in, Senate
Bill No. 180 does not take such considerations into

acoount,

For all these reasons, the retail marketplace decides
when a manufacturer must engage or terminate a sales
rep firm and , as mentioned previously, a
manufacturer's survival depands on itas ability to
respond flexibly to market changes. Such flexibility
is often not possible in a "contractual relationship,"

which is by no means a standard industry practice.

This lagislation, on its surface, appears to addraess a

current, local problem concerning prompt payment of

commissions, However, it is in reality part of an old, old

story. The sales reps who support this bill, and they seem
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to be only from apparel agenciea, have not and are not aple
to draw a connaction batwaan the pPayment problems thay
allega and the fact that their solution aestablishes in
Ransas a contractual relationship betwesn the partiea ~- 3

mandatory relationéhip that dossen't exist now,

For decades, these reps, particularly those agsociated with
the Bureau of Wholesale Sales Representatives and its
predecessor organization, the National Asgociation of
Women's and Children's Apparel Salesmen, have baen intent
on imposing standardized written contracts on the apparal
induatry, either through legislation or collective bargain-
1n§. They unsuccessfully tried that latter approach in the
early 70's, but both the NIRB and the Fedaral Trade
Commission rejected their claim to be treatad as a bona
fide labor organization. In fact, the FTC found that thé .
sales rap groups had violated tha antitrust laws by
attempting, through collactive bargaining and boycotts, to
force industry acceptance of standardized written
contracts. The FTC order was upheld by a Federal court of
appeals in Atlanta [National Ass'n of Women's and

Children's Apparel Salesmen, Inc. v, FTC, 479 G 24 13§ (5th

Cir. 1973)]. And just last year, tha FTC again rejected an

effort by these groupa to seek an antitrust exemption for
their jeint bargaining activities, Attached, for tha
racord of this hearing, ism FAM's petition to the FTC in




this mattaer.

Having failed by administrative means and the judicial
process, these groups spent ten vears seeking Congresgional
lagislation in pursuit of the same ends, but no
Congressional committes sver voted one of these proposals
favorably because they were unable to find a compelling
need for the protections the sales reps sought. Currently,
having exhausted all thase avenuas, the same groups have
sought the same kinds of protection -- including so called
"prompt payment" laws that also establish special contract
provisions -- in thae states of Washington, Ohio, Arizona,
Pennsylvania, New York and, last year Kansas, all without

succass.
All of these reasons lsad us to conclude that Senate Bill
No. 180 is unnecessary and unwarranted, and can only lesad to the furthe& |

undermining of American industry trylng to compste in Xansas.

We strongly urge that you rejact it,
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URITED STATES OF RAMERICA
SNFORE PEDERAL TRADE CUMMISSION

In the matter of:

EATIONAL ASBOCIATION OF
WOMEN'E AND CHILDREN'E
APPAREL BALEBMEN, INC.

Docket Ho. 8691

et s Gt N G N N

FEDERATION OF APPAREL MANUFACTURERS, JTAC.
COMMENTE REGARDIEG
REGUEST TO REOPEN PROCERDINGS
AND MODIFY OR BET ASIDE ORDER

- 1. INTRODOCYION

The Pdiratiou of Apparel Manufacturers, Inc. ("“FAN"), here-
by rasponds to the request by the Federal Trade Commission {"Com-
mission“) for comments on the petition filed by the Bureau of
siholesale Sales Representatives ("Petitioner®), successor to the
muomi Association of MWomen's amd Children's Apparel Saleamen,
Inc. ("HAWCAS®), to recpen proceedings and mcd3ify or set aside an
order of the Comerission in the above captim-d cage lssued i‘.l:;ru-
ary 24, 1971. For reasons that will be explained fully below,
FAM strongly opposes soliification of the Commission's 1971
order. Petitioner has completely failed to produce any evidence
of sufficient changes in law er fact to warrant reopening thix
procesding or modification of the order under either Section 5(b)
of the Faderal Trade Coanmission Act ("FTC Act™) or Section 2.51
of tha Coomission's rules.
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Following almost five years of carstul delibarations, ¢
Cmniuion’ handed doun its ordor. in this proceeding, Proscribing
activities of the Petitioner that clearly violate long-estab-
1i;h¢d antitrust pid\ibition: against group boycotts, market
divigsion, and price fixing. Bpecifically, the order prohibited
petitioner from restricting access to trade shows to certain
manufacturers, attaching specific unresasonable conditions to
participation in trade shows, Publishing en “uncoaperative” manu-
facturers list, restricting representation of certain manufactur~
ers’' lines, alloecating representation of cartain lines, dictating
certain contract terms between manufacturars and their salespeo-
Pla, dictating the times mnd places of trade shows throughout the
country, and other Annu-mpotitin comduct.

Now, almost fourtean years laut. Petitioner asks the Com-
mission to sanction thoss identical activitiaes, citing catansidly
changed circunump in the appare) industry as the sole Justi-
fieation for conduct that Petitioner itself acknowledged in the
earlier proceeding to be a clear violation of the antitrust hiu,A
absent a finding that petitioner was a bona fide labor union.
Coanission Order Mopting Pindings and Conclusions Defarring
Bntry of Final Order, Docket Mo. 8691 ("lelfion nrdor"). at
2, Potitioner'as contention that it is a labor organizaticon was
rejected by the Natiomal Yabor Relations Board {Bambury Pashions,
Inc., 179 NLRB No. 75 (1969)), the Commission (Commission order,
at 11) and the U.5. Court of Appeals for the Fifth Circuit {Ma~
tional Association of Women's and Children's Apparel Balesmen,

Inc. v, Faderul Yrade Commission, 479 F.24 139 {5th Cir.1973),
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'cirt- Seniec 414 v,5, 1004 (1973)). Petitioner does not at.

ot
to resurreact the argument hegre that ite activities fall within

labor'e antitrust exemption.
. Rather, Patitioner bases its entire case on irrelevant ag-
ssrtions that scashow changed marketing conditions in Bagnents of
the apparel inuvatry gerit Yeaopening the record herein. _ Botably,
Petitioner doex not cite one single case to support 1tn novel
interpretation of the antjtrust laws, nor couléd it, since the

law
ramaing unambiguous that what patitioner seekz to do is Plainly

illegal,

Equally important, Petitioner asperts that its petition is
intended to support and aid the small manufacturar, whose axis-
tence, Petitioner acknowledges, in already throatened. NAWCAE
petition, at 45. FAM reprasents and speaks for these small manu-
facturers to which NANCAS refers. And, as will be demonstrated
balow, it im precisely these small manufacturers that will be
sariously harmed —- andl aven Permanantly injured —- by the -:a;..
fications of the Commission order sought by Petitioner.

Ix1. THTYREST OF FAM
A. FAM Baprepants 5,500 Primarily Small
" Vonufactereys of Woathve s InTTiis 1
“ .
FAM rapresants the wopan's and children's Apparel manufac-
turing industry in its relations ﬂlth‘lll.ltvalslof.govornaent

and the ratailing and textile industries. . Affiliated with FAM
are the eight major apparel trade associations: Apparel Manufac-
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" turars Asaociation, Inc.; Affiliated Dress Manufacturers, :
New York Coat and Suit Association, Inc.; National Association of
Blouss Manufacturerg, Inc.: Rew York Skirt and Sportawear Ass0C~
iagian. Inc,; Infante' and Children's Coat Association, Ine,:
mited Infants' and Chiddren's Wear Associstion, inc.: and MNew
York Raincost Manufacturers, Inc. Through FAM, these penbar
asssociations collectively epedk for their mermbers, some 5,500
women's and children's apparel manufacturers ("affilisted
manufacturars® or “affiliated firms") oparating in the United
Etates.

An extremely largs percent of FPAM's affiliated manufacturers
are considerad, by industry apd government standards, amall.
U.5. Dapartment of Coamerce, Bureau of the Cansus, County Busj-
ness Patterns (New York) {(1982). (Petitioner Stmelf acknowledges

that “smal) manufacturers compriss nearly 50 or more percent of
the firas in the industry”. MAWCAS petition, at 37.) And, FAM's
affiliated firms are the very same suall manufacturers Peti-
tioner's past anticompetitive acts were designed to control and
hare and whom the Commission's 1571 order protected.

B. PAM's Affiliated Pirms Are The Small
apufacturers Whom Petitioner's Members

Eervice and Who Would Be Berlously Harmed
ﬁ IE-% ? T¥ication o_f_ the Eﬂ-l!on:c
T ,

Prior to 1971, Patitioner controlled the sanll manufac-

turers' access to apparel tradle shows, which was — and remains
~= the single most important marketing ¢ool of 4the s=all manufac-

turer. Petitioner operated the trade shows and rastricted manu-




 facturers' access to them by, inter alia, requiring PAM's 4 1~

jated firms to sign standard MAWCAS contracts in order to gain
antry to these trade shows and by restricting partieipation in
Ehgie trade ahows to HAWCAS members only. ‘The Commission's 1971
order, among othar things, found Petitiener's practices with
respect to small manufacturers' access to trade ghows violative
of Baction 5 of the PIC Act, Coumission erder, at 4-5.
Patitionar acknowledges that it is still the small manufac-
turers ~— FAM's affiliated firms ~- “which rely most heavily upon
the use of [Petitioner's members]”. KAWCAS patition, at 37-38.
Petitioner further acknowledges that "[tJoday the apparel trade
ghows sponsored by [Petitioner's mesbers) are even more important

to amall retallerz and thelr customers, as well ag to amall manu-

facturers and thair traveling salesmen® than they wmre 13 years

ago when the Commission issued its protective order (eaphasis
added). MANCAS petition, at 43, In ghort, small manufacturers
are sore dependent toﬁy on trade shows, as the principal ‘means
for the Ajstribution of their products, than they wers in 1971
when the Coamission fourd that HNAWCAS had engaged in unlawful
practices.

In raaching its 1971 order, the Commission noted: then-exist-
ing coupetitive pressures on tha small manufacturer. The trend
toward conoentration inte congloperates in the industry apd the
growth of serchandise marts were cited particularly. Coanission
order, at 2 and 5., As petitioner admits, today small sanufac-
turers ars aven more at the mercy of large diveraified conglomer-

ates apd are faced with increaged coapetition generated from the
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' growth of the largs merchandise BaATts, catalogue and majil oy

‘houses, and private label merchandising, NAWCAS petition, at 15+

24, Petitioner does not even addreaz the Principal compatitive
Ehiiat to FAM's amall affiliated manufacturers «- imports.*
The economic cutlook for the amall manufacturer is indeed
bleak. But, motwithstanding the lawful competitive pressures
discussed ibav:. what enables small manufacturers ©o survive is
their ability to market their products free frop unlawful antji-
competitive pressures. It is precisely these unlawful anticom.

petitive pressurss which Petitioner seeks to resurrect.

ITX. PETITIONERS BAVE CLEARLY FAILED TO MAKE A

SUFFICIENT SNOWING TO SUSTIFY REOPENING

PROCERDIRG

‘This case should not be difficult for the Commission to

dacide, becauae it involves mo intricate aifting of ocomplax facts
and law to reach @ reasoned decision. Instemd, the Commission
has émdn of sound precedant holding squarely that the conduct
prohiblited by the order is a wviolation of the antitropt laws,
including Bection 5 of the FTC Act, 1In addition, the Coamission
developed & sassive record uwpon which it based its order, which

was Upheld by the Court of Appeals for the Fifth Circuit (Bation-

al Aspociation of Women's amd Children's Apparw) Salesman, Inc.,

* By 19680, the apparel industry in Wew York City had lost
approximately a quarter of a willion workera., "his loss
haz baan attributed, by the New York State Dapartwent of
Labor, to the disastrous effect of impoarts on the
induestry. MNew York State Dapartment of Laber, Division
of Research and Statistios, Eaployment Review, wol. 34,
no. 1 {(January, 1981).
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v. Federal Trade Commisaion, 479 F,24 138 (5th cir. 1973))

'r«whw of which was denied by the United BEtates Supreme Court

(Mational Association of Women 's and Children's Apparel Salesmen,
Inc., v. Federal Trade Coamigsion, 414 U.E. 1004 (1973)).

A, Petitioners Have Not Met Commnission Standaras
Yor EeoEnIng Proceeding and Order Haﬂ___ic ation

Bection 2.51 of the Commission's Rulas (16 C.¥.R. §2.53)

parmite any parason, partnership or corporation subject to a Com-~
mission rule or order to petition to reopen the Proceeding and
modify the rule or order, due to changed conditions of law or
fact, or reopening or medifieation would be in the public intey-
est. While Petitioner indesad is subject to a Commission order,
it falls far short of seeting the burden smet by felderal agencies,
in general, and the Compission, in specific, to TeOopan a proceed-
ing apd modify a Commission arder.

Agancies generally are acmewhat reluctant to Yeopen procesi-
ings after an order has besn antered, particularly shan the prder
is baned ypon a wmolia ricord. as is the case with the subject
ordar. The Bupreme Court of the United States has «xplained the

rationale for thia reluctance as follows:

If upon the coaing down of the order Htigants
might demand rehoarings as a matter of iay
becusse some new circumstance has arisen, some
hoew trend has been observed, Or gcme mew fact
discovered, there would be little hope thnt
the adminiatrative process could sver ba von-
summated in an arder that would not be aubject
to reopening,

Interstate Commerce Coanission v. -aori-x City, 322 u.s. 503, 514
(1944) .




Howsver, rscently, the Commission has ghown aomevhat g  ter

willingness to reopan a‘pracanding for the purpose of wmodifying

an order. Tor exampla, in Damon Corp., CCH Trade Reg. Rep.
!25.007 {(March 29, 1983), the Caommission reopenad a proceeding
and modified an order reguiring preacquisition clearance on the
bvasis of a "public interest® standard, “[balancing] the rsasons
for nodity:lnq an order against the reasons for its retention.*
And, in E. & J. Gallo Winery, Docket Wo., C-2836, 3 CCH Trade Rey.
Rep. !22,024 (May 19, 1983), the Comaission medified an order
that had prchibited a variety of non-price wvertical restraints,
based upon intervening Commission decisions, the competitive
atate of the market, and practicas engaged in by coapstitors not

under order. See also Brown Shoe Co., Inc., Docket Mo. 7606, 3
CCH Trade Reg. Rep. 922,174 (July 16, 1584),

Howevaeyr, it is one thicg fovr the Commission to apen up a
procesding am molify an order in arsas shere the hw has changed
and the changes ares instified as being pro-compatitiva. The
casss discunsad Q‘bovu were jnat such orders, non‘ocming.‘ Anter
alia, vertical restraints on trade where both the law and facts
bad changed appraciably since the issuance of the orﬂi:. It is
an sntirely differant matter to reopen a proceeding and mnldify an
order prohibiting classic, per se horigontal restraints on trmde,
such as tha conduet prchibited by the subject order.

For example, in Armstrong Cotk Co., Dodttt: ®o., ©~1010, 3 CCH
Trade Reg. Rep. %22,195 (Septesmbaxr 17, 1984), the Comaisaion
refused to modify an sarlier order prchibiting par =ze resale
price maintanance, sven though the sldification wms mought only
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for exported jtems. Even with respect to issuves like resal-
price maintenance, whare different policy views have been en-
prassed, the Commiamsion has not loosenad its standards.

Iin the instant case, the prohibited conduct in question
remains as unlawful today as it was when the order was issued.
While certain factors in the uﬁplrel industry may have changed to
some degree, the order remains 3 valid prevgntative to clagsic
anticompetitive, horizontal agreements among members of a parti-
cular infustry. To reopen a proceeding on such weak grounds
would be completely unjustified on either & factual or legal

basis.

B. Commission Pracedent Btrongly
Bupports Validity of Order

Mora than four decades ago, the Supreme Court of tha United
States ypheld & Commission ordar that has become one of the hall-

parks of basic antitrvet law. “The case, Fashion Originators’
Guilé v. Talaraul Trade Commission, 312 U.8. 457 (1941), concerned

an association of sanuvfacturers of women's garments that boy-
cotted ard refused to sel) to retallers sho daalt in “pirated”
faghion designs. In addition, the association compiled lists of
"non-cooperative retailers,™ to whom no salas could bs made and
ragulatad teras of sale, days wpon which special sales could be
held, a@ other snticompatitive acts.

The Buprene Court held that the conduct of the Guild consti-
ruted 2 horizontal restraint of trade in violation of the Clayton
and Sherman Acts. As the \Ccmrt poted, the Guild’s vonduct --
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narrows the outlets to which garment and tex~
tile manufacturers ¢can sell and the sources
from which ratallers can buy; asubijects all
ratailers and manufacturers who decline to
camply with the Guild's program to an -organ-

- ized boycott: takes away the freesdom of action

: of members by requiring each to reveal ¢o the
guild the intimate details of their individual
affaive; and has both ap its necessary ten-
dency and as its purpose and affect the direct
suppression of competition from the sale of
unregistered textiles and copied designs.

312 U.B. at 465.
Kot only did the Court find that the Guild had violated the
antitrust lawg, it found that the violatione were mo basic as to

constitute per me violations, making their justifications irrele-
vant. 312 U.B, at 4“. »

The instant case falls directly in line with Fashion Origi-

nators’. Here, the subject order prohibits exactly the same type

of horigontal agressents that would have the affect of shutting
out uncocperative compstitors from participation in traveling
exhibits, cosplling an “uncocperative® manufacturers list, re-
atricting the mmber of shows, diotating contract terms batwsen
salezpeople and manufacturers and Other arrangemants whose intent
and affect would ba ¢o lessan competition. And, unlike the con-
duct that gave rise to the Fashion Originators' decision, which

ons intended to prevent unfair pirating of apparel and toxtile
dasigns, the conduct prchibited by the suwjeot order has as its
only purpose the axclosion pf compstitors. | |

™he fact that the iamtnintc aight not today be an effective
at totally restricting retailer access to apparel sources as they
were twenty years ago doas not make them less a“violution‘oi the

antitrust laws. Further, the fect that the markat saay have

A...SZ
- = oy B e A ot T R P

. - - v
~
— v e A it | v TR
S e e T s ey a1 R L e e e
=t e Ty i




: changed to© some extent in the apparel induastry is equally i e-
‘vant to Patitioner® 8 cupe, Dbecause the conduct prehibited by the
mdnr would, for the most part, constitute per ae antitrust vio-
1ntiom obviating the need to consider the reasopablensss of the
conduct., In any event, the justifications are withaut merit.
They are not designed to make the market more efficient but, |
rather, to directly suppress éonpctitoxa and stifle competition
apd further undercut the small manufacturer.

‘Much more recently, the Court of Appeals for the Fifth Cir-
cuit upheld a Coamission order which held that & growpy of fran-
chised storss had boycotted suppliers who refusad to mest price
tarms demanded for puxticipation in ™ tnde dhw. Gibson v. Fed-

eral Trada anh:im, 682 r.2d 554 (St.h cir.1982). Again, the

similaritieos batween that case and the instant case are clear.
And, 1ike the instant case, despite the fact that the storas
involved in the boyoott made wp a relatively amall percentage of
the aarket for the vlcuni.m swpplisrs, the pexr ase pature of the
erganized boyocott made such a consjlerntion irrmlavant. .
in the upo ©f the strong case precadent that ‘BUPpoOrts the
continuing valldity of the Commission order, Petitioner has
fajled to cite a single case to justify its position that the
prehibitad conduct no longer would violate the antitrust laws.
It muet be streased that Petitioner acknowledged the anticompeti-
tive mature of itp swtione wvhen the case was firast heara by the
Commission but justified thems by claiming t be a laber organiza-
tion axaapted from the antitrust lawa — a claim soundly rejected

by the Commiesion and Dy the D.B. Court of Appeals far the Fifth
circuit. 479 F.24 139 {1973), cert. denied, 414 0.8, 1004 (1973).
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The only justification raised by Petitioner awpporting modi-
flcation of the orday is the incrsased competition in metho of
distribution within the appazel industry. In fact, according 0
Petiticner, bacause of these market changes, those whom Pati-
tionar services =~ the smal) manufacturers -- are themselves the
victims of the anticompetitive acts of othars in the industry.

If this could pe documented ~- and it has not been == then the
remedy should be against those who are acting in an anticompeti-
tive fashion rather than the Commission's sanctioning of boldly
anticompetitive acts in retaliation. As the Suprame Court
stated, in discuasing the iasue of wrongful style pirating in the
Fashion Originmaters’' case,

Bvan if copying sare an ackmowleged tort under

the law of every stats, that situation would

ot justify Petiticners in combining togathar

to regulate and restrain interstate commerce -
" in violation of Fadernl law.

312 V.5, at 468,

c. ission Hust ot Nevares Its Legiaolative
Poxition es Reprosentatives’ Contract

In seeking Commiszion approval of ‘standardised writtan cop~
tyacts betwean sales reprasentatives and manufacturers, Peti-
tioner is trying to accomplish administratively what it has
failed to acoomplish legizlatively. As candidly admitted by
Potitioner in its recant petition --

NAWCAE and jits sutcessor, the Bureau of Whole-
sale Sales Representatives, working within the
conatraints of the oxder have sought both .
federal and state legislation to remedy the

problen, As a wesult,:a few states have an-
acted legislation oseking to protsct the

ey

‘w&—"” = P PB4 = e Tl . o e O S




L Givdeliny auch legislation, Thaae it.ltuto';"lre
e not unlike various state lawp protacting fran-
' thiseeas and/or distributers, or for that mat-

ter, petroleusm Aealers. But the net result i=a

far from satisfactory and the protection af-

forded is literally spotty.
NAWCAS Patition, at 39. Petitioner does not mention the fact
that the restrictions with regard o written contracte, for axam-
pPle, benefit only those imposing the restrietions - not the
manufacturers, which Pecitioner PUrports to be representing.

In fact, legislation aupported by Petitioner, entitled the
“Salss Reprasentatives Contractual Relations Act," was considered
in BOth the House of Represantatives and Ssnate during the 97th
and 98th Congresses (B.R, 3591 (%Bth Congress); 5. 1399 (97¢n
Congreas)). Despite hdnringu and repaated effortg by its suppor-
ters, Congrass hss repeatedly yefused to enact such
legislation. In fact, no bill has ever bean reported by any
subcounittee during the legislation's tan~ysar odyssey in Con-
grass, and spongarahip declined by nearly two-thirvds ip the last
Congress. %ow, Petitionsr is sweking Commission amuthorisgation
for a private regulatery -scheme that Congress aould not, by gov-
arnment edict, anact.

‘The Comnission is firmly on record in opposition to the
Proposed legislation because of its anticompetitive apd ‘anticon-
super effects. On August 1, 1583, Chairman Miller wrote to the
House Committee on Bnergy and Commerce, moting the Coamission's
strong cpposition o the lagislation:

s « « [O]ln balance, and despite the possible
benetits of regquived disclosura, the Comaig-
sion believes that the snactmemnt of H.B, 359)1
would have werious anticoapetitive affacts

producing sarketing dnefficisncies that would
be vostly to copsumers. o this _reason, the
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Conmission urges that the proposed legislation

be examined with particular care given that

the social costs irherent in restricting nmor-

mal contracting procasses and the inefficien-

cies and higher prices likely ¢o result from

- the anactmant of the bill 40 not appesar to be

offset by any expscted benefits.
Patitioner has failed to marshall any evidence or legal arguments
to justify a Commission reversal, either of its long-held legis- -
lative position on this issue or its earlier administrative

ordar.

CONCTOR 10N
For the reasons discussed, FAM balieves that the subject
ordar remains ans vuud‘tod-y as it was when it was issuvad in
1971. Because Petitioner has produced no evidenca of changed
facta or law that would warrant rxecpening the procesding and
modifying the order, we respectfully urge that the reguest be
daniad.

Bespectfolly subaitted,

Pavid A. Clanton

1667 K 8treet, N.W. .
Hashi ton, D.C. 200028
{202) 955-5500
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