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MINUTES OF THE _SENATE  COMMITTEE ON JUDICIARY
The meeting was called to order by Senator Robert Fre%mmmamn at
12:00 Nogn soux on March 5 1987in room 519=S _ of the Capitol.

A4 members wxme present megpix: Senators Frey, Hoferer, Burke, Langworthy,
Parrish, Steineger and Talkington.

Committee staff present:
Mike Heim, Legislative Research Department
Jerry Donaldson, Legislative Research Department
Gordon Self, Office of Revisor of Statutes

Conferees appearing before the committee:

Matt Lynch, Kansas Judicial Center

Professor David Ryan, Judicial Council Advisory Committee
Jo Jenkins, Kansas Corporation Commission

Carol Williams, Kansas Public Disclosure Commission

Fred Weaver, Board of Tax Appeals

David Cunningham, Board of Tax Appeals

Pam Sjoholm, Kansas Insurance Department

Peter Rinn, Social and Rehabilitation Services

Carol Bonebrake, Department of Revenue

Allen Alderson, individual

Senate Bill 262 -~ Theft of satellite cable programming.
Senate Bill 263 —~ Theft of cable television services.

Senator Hoferer, chairperson of the subcommittee to study the bills,
reported the committee recommended no action be taken on Senate Bill
262 and Senate Bill 263. The subject matter could possibly be

an interim study. ‘

Senate Bill 334 - Kansas administrative procedure act, application
thereof.
Senate Bill 318 - Act for judicial review and civil enforcement

of agency actions.

Matt Lynch, Kansas Judicial Council, presented background informa-
tion on the bills.

Professor David Ryan, Judicial Council Advisory Committee, intro-
duced Allen Alderson, John Jandera and Charles Hamm who also served
on the committee. Professor Ryan explained this was first

proposed in 1984 to cover all state agency actions and as a
compromise the legislature limited it to chosen agency functions.
The advisory committee held hearings and 10,000 lawyer hours were
spent working on the bill. Professor Ryan explained Senate Bill
334 section by section. He then pointed out the amendment in
Senate Bill 318 and explained it to the committee.

Professor Ryan stated the law committee of the judicial council
would be available for requests for amendments to the act. They
would like the opportunity to review the proposed amendments
relative to the act.

Jo Jenkins, Kansas Corporation Commission, testified the commission
feels that there are two main issues of which this committee should
be.- aware. Based upon the action of the special committee, it appears

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
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CONTINUATION SHEET

MINUTES OF THE _SENATE COMMITTEE ON JUDICIARY

room _E)_l_g__s_, Statehouse, at 12: 00 NOOR /xm. on March 5 1987

Senate Bills 334 and 318 continued

unlikely that the committee and the commission will agree on the
issues, and the commission feels they should be addressed now
rather than next year. A copy of her testimony is attached (See
Attachment TI). She testified the Kansas Corporation Commission is
entitled to being exempt from the ex parte rule. She also pointed
out their concern with powers of presiding officers.

Carol Williams, Kansas Public Disclosure Commission, appeared on
behalf of Dennis Prater, General Counsel for the Kansas Public
Disclosure Commission. She testified the procedures established
by the bill would not apply to Kansas Public Disclosure Commission
hearings. With the deletion of several hearing powers in Section 60
relating to the Campaign Finance Act and Section 150 concerning the
Conflict of Interest laws, there could well be no law granting the
commission the authority to conduct a due process hearing before
reaching its decision on a finding of fact. I strongly suggest
Sections 59, 60, 149 and 150 be deleted from the bill. A copy of
the testimony is attached (See Attachment II).

Fred Weaver, Board of Tax Appeals, stated the board had three major
concerns. The most important is the matter of the mandatory rehear-
ing. The second concern is the matter of the time limits and the
third is the de novo language. He testified the Board of Tax
Appeals does not believe it is an agency that should be covered
under the Kansas Administrative Procedure Act. A copy of his testi-
mony is attached (See Attachment TIIT).

David Cunningham, Board of Tax Appeals, explained the proposed
amendments presented by the board (See Attachment IV).

Pam Sjohom, Insurance Department, testified there is one area they
believe the act will not work. They like total exception to ex parte
in the act. They would like similar exemption the corporation com-
mission has been placed in concerning the technical staff. The
department would like a provision be placed in the law the assis-
tant commissioner may act on behalf of the commissioner in his
absence. The other recommendations concern the Kansas Insurance
Holding Companies Act. A copy of their handout is attached (See
Attachment V).

Peter Rinn, Social and Rehabilitation Services, passed out copies

of their proposed revisions to the bill. He then explained their
proposed amendments. A copy of his handout is attached (See Attach-
ment VI).

Carol Bonebrake, Department of Revenue, pointed out concerns the
department had with the bill. She said the concerns are on page 7
of the bill concerning the discovery powers. On page 13 the agency
doesn't need second procedural review. Time limits of the act will
conflict with pending legislation being considered by the Senate.
As the act presently provides restructure hearing procedure, this
would move what is now formal hearing to informal procedure and
this should not happen.

2llen Alderson stated he is testifyving as an individual. He stated
he does agree with Mr. Weaver and Mr. Cunningham on the mandatories.
In regard to the de novo language Mr. Cunningham presented that is

currently in the bill in Section 288, he has no objection. He felt
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CONTINUATION SHEET

MINUTES OF THE _SENATE COMMITTEE ON JUDTCTARY

room -519-S Statehouse, at 12: 00 NooRA./KéXon March 5 19.87

Senate Bills 334 and 318 continued

it should be denovo. He suggested using Mr. Cunningham's language.
Concerning the time limits situation, he agrees with Carol Bone-
brake that it be changed to a formal hearing. He will provide
written testimony.

The meeting adjourned.

A copy of the guest list is attached (See Attachment VvII).
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TESTIMONY OF STATE CORPORATION COMMISSION
BEFORE THE SENATE JUDICIARY COMMITTEE

Senate Bill 334

March 5, 1987

Good afternoon. My name is Jo Jenkins, and I am an Asaistant
General Counsel with the State Corporation Commission. I am
here today to testify regarding Senate Bill 334. Due to the
shortness of time since the bill was introduced, I have not
had an opportunity to review all of the aections which will
affect the Commission. However, the Commission did work with
the special Committee this past fall in developing the changes,
and it appears we will have some time next year to continue
working with that same Committee.

The Commission feels that there are two main issues of which this
Committee should be aware. Based upon the action of the special
committee, it appears unlikely that the committee and the
commission will agree on the issues, and the Commission feels they
should be addressed now rather than next year.

EX PARTE RULE. The ex parte rule appears in KAPA as K.S.A.

77-525 and appears, as amended at Section 10 of Senate Bill

334. The rule prohibits communications between a presiding
officer and a party, participant or a person with a direct or
indirect interest in the outcome of an adjudicative

proceeding. The Commission brought testimony before this
committee on this issue last year, and if you think back to

last year, you may have thought this issue had been resoclved.

So had the KCC. As a matter of fact, exactly one year ago today,
in a meeting of this committee, a representative of the special
committee told you that in the trailer bill to last year’s SB 179,
it had been agreed that the KCC would be excepted from the ex
parte rule and its current rule would be codified. I am sure the
committee is aware that SB 179 was vetoed and that SB 334 now
includes both amendments to KAPA as well as the agency-specific
atatutes.

Now, this year, the special committee has agreed only to

except out the KCC’s adjudicative rate proceedings. Everything
else would be subject to the KAPA ex parte rule. The exception
appears in K.S.A. 77-525(h> in section 10 of the bill. The KCC’s
current rule has been codified, with some changes which we agreed
to, in section 355 of the bill; however, it does not apply to all
KCC proceedings as was agreed upon last year and as you were
informed.

There have been no changes in the KAPA rule which makes it

any more palatable to the Commission. And there has been no
restructuring at the Commission which would enable the
Commission to operate under that rule. At the present time,

the commission has one staff which investigates, advises the
commission and sometimes testifies as experts before the
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,mmission in hearings. The rule as currently written
would prohibit the presiding officers from communicating with
staff who had testified in a hearing without giving notice
and an opportunity for all parties to participate in the
communication. The rule permits aid from "“ataff assistants”
(which is not defined) if the assitants do not receive
communications which would be ex parte if received by the
presiding officers or do not furnish, augment, diminish or
modify the evidence in the record.

The Commission opposes such a rule because it would make it
very difficult if not impossible for the commission to

operate as currently structured. Time constraints on the
commission would make it impractical if not impossible to give
notice in all situations. The exception proposed is not broad
enough. The commission deals with complex accounting, engineering.
and other technical policy issues which affect all public
utilities, the state’s o0il and gas industries, and perhaps most
important, the Kansas ratepayers. The commission needs to have
access to its advisory staff whenever there is a need. The
requirement of having to give notice and give all parties an
opportunity to participate in the communication would impose a
great hardship upon the commission.

I won’t use Wolf Creek as an example because many people believe
that was a unigque situation. In addition, it was alsoc a rate
proceeding. However, the.Infill hearing was not a rate case, and
there will be future Infill-related issues before the Commission.
There were 21 parties in that hearing, including intervenors from
other states. It would have been very time-—consuming for the
Commission to require notice and an opportunity for the parties to
participate in every single meeting which took place between staff
and the commission.

I, too, am not meaning to indicate that all communications between
staff and a commission member during an adjudicative proceeding
are ex parte in nature. But it seems that there are other
safeguards already in place to prchibit the commission from using

evidence outside the record in making its decisions. First, the
decisions are subject to a possible rehearing by the commission if
a party requests the rehearing. Secondly, the commission’s

decisions are subject to judicial review, and I am confident the
courts would remand any commission decision not based upon
evidence in the record.

At this time, it is the commission’s position that if it is
required to comply with KAPA’s ex parte rule, the commission would
need substantial restructuring which would have a great fiscal
impact. The commission does not have sufficient duplication of
staff so that some personnel could advise the commission while not
participating in hearings. If that additional staff is hired, it
is possible that all KCC staff would be fully utilized. The
commigsion has not had the opportunity to measure the entire
fiscal impact of hiring additional staff which would be used to
advise the commission. However, we would be willing to put
together a fiscal note if the committee would like that
information.

At this time, the commission regquests that the committee consider
amending Section 10 of SB 334 to broaden the exception in



bparagraph (h) to apply to all commission proceedings. In
-.ddition, Section 355 of SB 334 needs to be broadened to apply to
all commission proceedings.

PRESIDING OFFICERS. The KAPA makes reference to the powers of
“presiding officers." As used, that term is broader than the term
“agency head" and would include the commission’s hearing
examiners. At the present time, KCC hearing examiners have
limited authority under K.S.A. 66-1511. They are appointed by the
commissioners. They are designated toc hear matters and present
recommendations and findings to the commission which ultimately
makes every decision and issues orders. Under KAPA, presiding
officers are given very broad powers. Presiding officers may
convert proceedings from informal to formal proceedings, as vice
versa (K.S.A. 77-506)>. They may grant intervention (77-521) as
well as default judgments (77-520). K.S.A. 77-522 permits a
presiding officer to issue subpoenas, discovery orders and
protective orders.

In addition, presiding officers who are not agency heads must
issue initial orders which become final orders unless reviewed in
accordance with 77-527 or unless otherwise reguired by law to be
finally determined by the agency head. K.S.A, 77-530(b) provides
that an initial order becomes effective as a final order 30 days
after service if no party has filed a petition for review by the
agency head, the agency head does not review it on its own motion
or a final determination is not otherwise required by law.

It is the commission’s poaition that KAPA grante ita hearing
examiners more authority than was originally intended by the
legislature, and that it does not desire its examiners to have
such broad authority.

There is also at least one additional problem of a procedural
nature which arises when hearing examiners hear rate cases which

they scometimes do. Under K.S.A. 66—-117, the commission can
suspend rate changes for a period of up to 240 days. However, by
that time the commission must have made a decision. In my reading

of K.S.A. 66-117 a final order within that 240 days is required.
The commission does have the hearing examiners hear rate cases,
and due to scheduling at the commission, a rate case may not be
heard until toward the end of that 240-day pericd. At this time,
the hearing examiner would hear the case, make recommendations to
the commission and draft an order for the commissioners’
signatures. At times this may need to be done in a short period
of time to meet the 240-day requirement.

Under KAPA, if a hearing examiner heard a rate case subject to the
240—-day rule, it would need to issue an initial order at least 45
days before the end of the 240-day period and probably before
that. The initial order could become effective 30 days after
issuance. However, a party or the agency head has 15 days to seek
review of the initial order. If granted, the commission can
request briefs, etc. and has at least 30 days to make a decision
and issue a final order or remand for further proceedings. This
is a real problem and substantially shortens the 240-day period.
The KCC is not trying to artificially lengthen the period, but the
inclusion of the KCC under these provisions substantially shortens
that period when a hearing examiner is used.



ere would be several impacts as a result of the commission’s
examiners becoming presiding officers under KAPA.

First, the commission’s decisions often deal with policy matters
as well as legal issues. The use of examiners would likely
produce some inconsistency, even if only on an initial basis, in
the commission’s decisions. Second, it will likely decrease the
use of examiners by the commission. This will increase the
workload of the commissioners and will likely slow down the
processing and handling of commission matters. Third, if the
commission’s examiners have such broad powers, it is likely the
commission will as a matter of course review each and every
decision made by a hearing examiner.

The commission does not have any specific language changes at this
time. However, the commission requests the committee to consider
leaving the authority of the hearing examiners as it currently
exists in K.S.A. 66-1511. K.S.A. 77-526(b) does provide that it
can be otherwise required by law that orders must finally be
determined by the agency head. I think that language could apply
here, but a statute would need to so provide.

The commission once again states these are not the only concerns
which it has, but feels they can be worked out with the special
committee over the next year. It has taken a lot of work over
several years to get where we are today. In the last year and a
half, I feel the commission has worked closely with the special
committee. However, given the special committee’s treatment of
the ex parte rule issue, the commission is not persuaded that the
special committee will be greatly motivated tc entertain changes
once these provisions have been approved by the legislature this
year. Therefore, the commission requests these issues be
addressed this session.

Thank you for your consideration of the commission’s position. If
yvou have any questions or would like additional information, you
may contact me at 296-7090 or Judith McConnell, the KCC’s
Executive Director, at 296-3326.
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STATE OF KANSAS

KANSAS PUBLIC DISCLCSURE COMMISSION

109 W. NINTH
TOPEKA, KANSAS 66612
PHONE: (913) 296-4219

Statement in Opposition to the Inclusion of
K.S.A. 25-4161, 25-4163, 46-256, and 46-258 in
Senate Bil1 334.

Prepared by Dennis Prater, General Counsel

for the Kansas Public Disclesure Commission

The Kansas Public Disclosure Commission has several functions, one of which
is to make a finding of fact whether a person has violated provisions of

the Campaign Finance Act & the Conflict of Interest laws at the State level.
Such findings are made only after an administrative hearing where procedural
due process is guaranteed by current legislation contained in each Act.

The findings of fact are then referred to the Attorney General or appropriate
District or County Attorney for their review on whether to institute criminal
proceedings.

It is my view that the findings of fact do not constitute "orders" as that
term is defined in Section 1(d) of Senate Bill 334, since a finding of fact
does not "“determine the legal rights, duties, etc" of one or more specific
persons.

If my analysis is correct, the procedures established by Senate Bill 334
would not apply to Kansas Public Disclosure Commission hearings.

Thus, with the deletion of several hearing powers in Section 60 relating

to the Campaign Finance Act & Section 150 concerning the Conflict of Interest
laws, there could well be no law granting the Commission the authority to
conduct a due process hearing before reaching its decision on a finding of
fact.

I strongly suggest Sections 59, 60, 149 & 150, be deleted from Senate Bil1l
334.

Respectfully Submitted

Dennis Prater, General Counsel

9‘“’"“‘7‘
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The Board of Tax Appeals does not believe it 1is an agency
that should be covered under the Kansas Administrative Procedure
Act. This act is designed to afford parties adeguate due
process in their dealing with state agencies and, as currently
defined with respect to orders that are 1issued by the state
agency which pertain to the issuance or revocation of a license.
Senate Bill 334 amends KAPA to include orders which determine the
legal rights, duties, privileges, amenities or other legal
interests of one or more specific persons; therefore, with this
amended definition the Board of Tax Appeals would be under KAPA.

The Board of Tax Appeals does not engage in the type of
activities whereby a taxpayer would be denied due process if the
Board was excepted from KAPA since the Board operates in a manner
similar to the courts and has specific statutes that confer
procedural rights to those appearing before the Board. 1In other
words, KAPA 1is not necessary to protect a taxpayer rights. In
fact, if the Board is to be covered under KAPA there would be
situations under which the taxpayer would be required to take
certain actions to preserve certain rights within a shorter
period of time than is currently provided in the Board’s existing
statutes.

If, however, the legislature makes a policy decision that
the Board of Tax Appeals should be covered under KAPA, there are
some specific problems that must be addressed. They are as

follows:

ZI= .
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1.

K.S.A. 1986 Supp. 77-511 provides for
specific time frames in which certain actions
must be taken by the agency. For example,
in Section (a)(1) the Board would be required
within 30 days after receipt of an
application to examine the application,
notify the applicant of any apparent errors
or omissions and notify the applicant of the
individual within our office who may be
contacted regarding the application. This
would substantially 1increase the time and
amount of correspondence that 1s currently
necessary. For example, the Board receives
several hundred applications for exemption of
property acquired by the Kansas Department of
Transportation. Currently the Board reviews
the application and issues an order exempting
the property within a time frame of
approximately one to two weeks. If, however,
the Board were requlired to advise KDOT and
the county that the application had been
received, reviewed, and a contact person
specified, you have merely 1lengthened the
time it takes to prepare an order granting
the requested relief and increased the

Board'’s personnel and communications

expenses.



Section (a)(2) requires that the Board
take final action -or commence a formal
'adjudicative hearing within 90 days of the
receipt of an application. It is not always
realistic given the complexity of a case or
the location of the parties to hear or
resolve an issue within 90 days. For
example, the Board travels to western Kansas
only once or twice each fiscal year to assist
taxpayers who reside 1in western Kansas by
providing them a more convenient location to
present their case. If the Board is bound by
the provisions of KAPA it would be necessary
to require taxpayers who have small tax
problems to travel to Topeka 1in order to
present their case. This would cause the
taxpayer to consider the expense of traveling
to Topeka 1in relation to the amount of tax
dollars at issue and in some cases would
prevent the taxpayer from having a legitimate
issue considered.

K.S.A. 1986 Supp. 77-529 provides for a
discretionary rehearing following the
issuance of a final order by the Board rather
than a mandatory rehearing as currently
required by K.S.A. 1986 Supp. 74-—-2426. The

Board of Tax Appeals should be included in

A -IIT



the exceptions to this provision thereby
_requiring a rehearing before a party can
appeal to the appropriate court. There are
several reasons the parties should be
required to request a rehearing before the
Board. They are:
A. To protect a taxpayer who 1is
unfamiliar with the tax laws of
this state. The Board receives
many applications from taxpayers
who, for example, believe they
qualify for exemption when 1in fact
they do not. Several taxpayers
believe they quaiify for exemption
simply because they are a 501(c)
organization and present no
evidence in theilr application as to
how they are using the property.
The Board denies the application
for exemption and the taxpayer
currently must file a motion for
rehearing before going to court.
If the taxpayer believed that
simply being a 501(c) organization
was sufficient to qualify for
exemptioh from ad valorem taxation,

why should we expect the taxpayer

5



to be any more knowledgeable about
the advantage of electing to file a
motion for rehearing and presenting
additional evidence to the Board
rather than immediately appealing
to the Shawnee County District
Court. The court would not have
sufficient evidence to review the
appeal and would either deny the
taxpayer because there would be no
showing the Board was arbitrary,
capricious or unreasonable, or the
court could remand the case to the
Board to take additional evidence
to determine 1f the organization
qualified for exemption. This only
serves to delay the process.

A rehearing gives not only the
taxpayer but also the Board an
opportunity to have considered all
possible situations in a given
case. This provides a much better
record for the courts should the
case be appealed as well as
providing the parties and the Board
every opportunity insure the

correct decision has been made.



cC.

It is not uncommon for the Board
to receive a valuation case where
there is some gquestion whether the
Board has jurisdiction to hear the
case or does not provide enough
information to adequately determine
what the value of the property
should be. If the taxpayer 1s not
required to file a motion for
rehearing, the district court will
receive a case that is incomplete
because the taxpayer will not have
presented arguments as to why the
Board has jurisdiction or evidence
as to what the true value of the
preoperty should be. This will
require the court to remand the
matter to the Board for further
evidentiary hearings and simply
delay the taxpayer's attempt to
have the value of his property
determined.

Without a mandatory rehearing, the
costs to not only the courts by
also the Board will be increased
because each level will be required

to review one case at least two



3.

times.

E. Without a mandatory rehearing, the
number of appeals from the Board
will increase. This adds to the
district court backlog as well as
the backlog at the Board.

The Board also believes 1t 1s necessary to

amend K.S.A. 1986 Supp. 74-2426 and K.S.A.

74-2438. See attached handout.

A-TC



Amendment to K.S.A. 1986 Supp. 74-2426

Section 286 p. 316 — 318 S.B. 334

Add after line 156, p. 317 and before line 157, p. 318
(b)(5). The petitioning party for review shall pay the costs of
certifying the record to the Beoard prior to certification of the
record. The cost of the record may be apportioned between the
parties as the reviewing court deems appropriate in its final

order.

Amendment to K.S.A. 74-2438

Sec. 288 p.319

Add after line 211 p. 319 and before line 212.

The hearing before the Board shall be a de novo hearing
unless the parties agree to submit the case on the record made

before the director.

-5-F7



For purposes of administrative proceedings held under Chapter 40 of Kansas Statutes
Annotated pursuant to the Kansas Administrative Procedures Act, the term "Agency

Head" will refer to the Commissioner of Insurance or the Assistant Commissioner of

Insurance, when acting on behalf of the Commissioner.



K.S.A. 40-3304

£23)--The--publie - hearing -referred--to-4n--paragraph- (L) - of--gubsection-(<)--ef
this~-gseetion -shall-be--helkd -as-soon-as-practical-after -the- statement -required -by
this-subsection-(a)--of-this-seetion-is-fided;-and at -least--20 -days ~-notiece-thereof
shali--be--given--by--the--eemmissiener--of--insuranee--to--the--persen--£filing--the
statement- - Not--less--than -seven- days- - notice-of -such public hearing -shallt-be-given
by-the- person--Filing -the - statement- fo- the-dnsurer--aend--to--such -other -persens -as -may
be--designated - by--the - commi-gsioner -eof -dngsurance - ---The -copmissioner-of - insuranee
shall--issue --anr--order - after--the--cerelusion--of - such--hearing- setting - forth-the
eerrii ssiener-s-findings - - - At -sueh- hearing - - the- person--£iling - the- -statement-the
TASUrer ;- any--person--to--whem-notiece- of-hearing was--sent,--and -any-other -person-whese
interests-may-be-affected thereby -shall -heve -the -right-to-present-evidenee;-examine

and-eross—examine-witnesses--and - offer--oral -and -written-argiments.~--Fhe -statement

referred-to-in-subseetion-«(&)--shall- be deemed -an-applieation-for-an-order-and-shall

be--processed -in--vccordance wwith - the--thne -1imi £s- preseribed -in -K: S A-- 1986 -Supp~

77-511-and-amendments-thereto-

(d) (2) The public hearing referred to in (d)(1l) above shall be conducted in

accordance with the provisions of the Kansas Administrative Procedure Act except as

follows:

(A) Notice shall be given by the commissioner of insurance to the person

filing the statement. Not less than seven (7) days' notice of such public hearing

shall be given by the person filing the statement to the insurer and to such other

persons as may be designated by the commissioner of insurance. The insurer shall

give such notice to its securityholders.

(B) For purposes of administrative hearings held pursuant to the Kansas

Administrative Procedures Act under this act, ''party to state agency proceedings

shall refer to the acquiring party and "agency head" will refer to the commissioner

A-X




of insurance or the assistant commigsioner of insurance, when acting on behall of

the commissioner.

(3) The statement referred to in subsection (a) shall be deemed an application

for an order and shall be processed in accordance with the time limits prescribed

in K.S.A. 1986 Supp. 77-511 and amendments thereto.




New Section 356. (a) This section applies to adjudicative proceedings before
the Commissioner of Insurance concerning any rate, or any rule, regulation or
practice pertaining to the rates over which the Commissioner of Insurance has
jurisdiction.

(b)(1) After the Commissioner has determined and announced that a hearing
should be held, and prior to the issuance of a final order, no parties to the
proceeding, or their coumsel, shall discuss the merits of the matter or proceeding,
or their counsel, shall discuss the merits of the matter or proceeding with the
presiding officer unless reasonable notice is given to all parties who have
appeared to enable the parties to be present at the conference.

(2) After the Commissioner has determined and announced that a hearing-should
be held, prior to the issuance of a final order, copies of any written
commmications from any party regarding the proceeding that are directed to the
presiding officer shall be mailed to all parties of record and proof of service
shall be furnished to the Commissioner. Commmications requested by the
Commissioner's staff from any party and any written commmications received by the
Commissioner's staff from any party shall be made a part of the file and the docket
and shall be made available to all persons who desire to use them, provided that
the Commissioner's requests for information from a party shall be mailed to all
parties of record.

(3) The person or persons to whom any ex parte commmication has been made
shall promptly and fully inform the Commissioner of the substance of the
comumication, and the circumstances thereof, to enable the Commissioner to take
appropriate action.

(c) TFor purposes of this section, no member of the Commissioner's technical
staff shall be considered a party to any proceeding before the Commissioner,
regardless of participation in staff investigations with respect to the proceeding
or of participation in the proceeding as a witness. Since the purpose of the staff
is to aid the Commissioner in the proper discharge of Commissioner's duties, the
presiding officer shall be free at all times to confer with any staff member with
respect to any proceeding. However, no facts that are outside the record, and that
reasonably could be expected to influence the decision in any matter pending before
the Commissioner, shall be furnished to any presiding officer umless all parties to
the proceeding are likewise informed and afforded a reasonable opportunity to
respond. Subsection (b) shall apply to staff counsel who have participated in the

proceeding in regard to any adjudicatory proceeding before the Commissioner.

A-



(d) All letters and written commmications that are received by the presiding
officer from members of the general public, and that are in the nature of ex parte
commmications, shall be made a part of the file in the docket and shall be made
available to all persons who desire to see them. The deposit of such written
commmications and letters in the file shall not make them a part of the official
record of the case.
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statements. If the presiding officer proposes to consider a state-
~ent by a nonparty, the presiding officer shall give all parties an
portunity to'challenge or rebut it and, on motion of any party,
tne presiding officer shall. require the statement to be .given
under oath or affirmation. : : :

(d) The presiding officer may conduct all or part of the
hearing by telephone or other electronic means, if each partici- -
pant in the hearing has an opportunity to part1c1pate in the entire
proceeding while it is taking place. R : o

(e) The presiding officer shall cause the hearing to be re-
corded at the state agency’s expense. The state agency is not
required, at its expense, to prepare a transcript, unless required
to do so by a provision of law. Any party, at the party’s expense
and subject to such reasonable conditions as the state agency
may establish, may cause a person other than the state agency to
prepare a transcript from -the state agency’s record, or cause
additional recordings to be made during the hearing.

(f) The hearing is open to public observation, except for the
parts that the presiding officer states to be closed pursuant to a
provision of law expressly authorizing closure.

Sec. 10. X.S.A. 1986 Supp. 77-525 is hereby amended to read
as follows: 77-525. (a) A presiding officer serving in an adjudica-
tive proceeding may not communicate, directly or indirectly,
regarding any issue in the proceeding while the proceeding is
pending, with any party or participant, with any person who has
adirect or indirect interest in the outcome of the proceeding or
with any person who presided at a previous stage of the pro-
ceeding, without notice and opportunity for all parties to par-

ticipate in the communication. : L——

(b) A member of a multimember panel of presiding off?cers
may comsrunicate with other members of the panel regarding-a
matter pending before the panel, and any presiding officer may
receive aid from staff assistants if the assistants do not:

(1) Receive ex parte communications of a type that the pre-
siding officer would be prohibited from receiving; or

(2) furnish, augment, diminish or modify the evidence in the
-ord.

(1) This section shall not apply to adjudicatory proceedings before the
Commissioner of Insurance concerning any rate filing, or proceedings held

pursuant to the Kansas Insurance Holding Companies Act.

3-5-£7
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(¢) Unless required for the disposition of ex parte matters
specifically authorized by statute, no party to an adjudicatiye
proceeding, and no person who has a direct or indirect interest ip
the outcome of the proceeding or who presided at a previous
stage of the proceeding, may directly or indirectly communicate
in connection with any issue in that proceeding, while the
proceeding is pending, with any person serving as presiding
officer unless notice and an opportunity are given all parties to
participate in the communication.

(d) If, before serving as presiding officer in an adjudicative
proceeding, a person receives an ex parte communication of a
type that could not properly be received while serving, the .

munication in the manner prescribed in subsection (e).

(e) A presiding officer who receives an ex parte communica-
tion in violation of this section shall place on the record of the
pending matter all written communications received, all written
responses to the communications and a memorandum stating the
substance of all oral communications received, all responses
made and the identity of each person from whom the presiding
officer received an ex parte communication and shal] advise all
parties that these matters have been placed on the record. Any
party desiring to rebut the ex parte communication must be
allowed to do so, upon requesting the opportunity for rebuttal
within 10 days after notice of the communication. .

() Ifnecessary to eliminate the effect of an ex parte commu-
nication received in violation of this section, a. presiding officer
who receives the communication may- be disqualified-and the

pertions of the record pertaining to the communication may be
0453 “Sealed by protective order. . .' !
>(g) - “The state agency shall, and any party may, report any

willful violation of this section to appropriate authorities for any . -
discip_linz;ry proceedings provided by law. In avdd,ition, each’state

0457 agéncy;i by. rule and regulation,. may. provide’ for. appropriate
0458 sanctions; including default, for any violations: of this. section.-

459 3 (h) - This section shall not apply to ddjudicqtibé'ﬁrocgéq;’hé ;
0460 before the state .corporation commission concerning. any:rat

'
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0461 joint rate, toll, charge or classification or schedule of charges, or

0462 any rule or regulation or practice pertaining to the service or
0463 rates of a public utility or common carrier. Such proceedings
0464 shall be subject to the provisions of section 355.

0465 Sec.”11. K.S.A. 1986 Supp. 77-527 is hereby amended to read
0466 as follows: 77-527. (a) The agency head, upon its own motion
0467 may, g?ld upon petition by any party or when _required by Taw
0468 shall, review an initial order, except to the extent that:

0469 (1) A provision of law precludes or limits state agency review
0470 of the initial order; or
0471  (2) theagency head (A) determines to review some but not all
0472 issues, or not to exercise any review, (B) delegates its authority to
0473 review the initial order to one or more persons, unless such
0474 delegation is expressly prohibited by law, or (C) authorizes one
0475 or more persons to review the initial order, subject to further
0476 review by the agency head.

0477  (b) A petition for review of an initial order must be filed with
0478 the agency head, or with any person designated for this purpose
0479 by rule and regulation of the state agency, within 15 days after
0480 service of the initial order. If the agency head on its own motion
0481 decides to review an initial order, the agency head shall give
0482 written notice of its intention to review the initial order within
0483 15 days after its service. If the agency head determines not to
0484 review an initial order in response to a petition for review, the
0485 agency head shall, within 20 days after filing of the petition for
0486 review, serve on each party an order stating that review will not
0487 be exercised.

0488  (c) The petition for review shall state its basis. If the agency

0489 head on its own motion gives notice of its intent to review an

0490 initial order, the agency head shall identify the issues that it

0491 intends to review.

0492 (d) Inreviewing an initial order, the agency head shall exer-
0493 cise all the decision-making power that the agency head would
0494 have had to render a final order had the agency head presided
0495 over the hearing, except to the extent that the issues subject to

0496 review are limited by a provision of law or by the agency head
0497 upon notice to all parties.
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judicative proceeding with respect to an order upon the written
application of any person, unless:

(1) The state agency lacks jurisdiction of the subject matter;

(2) resolution of the matter requires the state agency to exer-
cise discretion within the scope of subsection (c) of K.S.A. 1985
1986 Supp. 77-508 and amendments thereto;

(3) a statute vests the state agency with discretion to conduct
or not to conduct an adjudicative proceeding before issuing an
order to resolve the matter and, in the exercise of that discretion,
the state agency has determined not to conduct an adjudicative
proceeding;

(4) resolution of the matter does not require the state agency
to issue an order that determines the applicant’s legal rights,
duties, privileges, immunities or other legal interests;

(5) the matter was not timely submitted to the state agency;
oF

(6) the matter was not submitted in a form substantially

— 7y Or

complying with any applicable provision of law=/

/(c) An adjudicative proceeding commences when the state
agency or a presiding officer:

(1) Notifies a party that a prehearing conference, hearing or
other stage of an adjudicative proceeding will be conducted; or

(2) begins to take action on a matter that appropriately may
be determined by an adjudicative proceeding, unless this action
is:

(A) An investigation for the purpose of determining whether
an adjudicative proceeding should be conducted; or

(B) a decision which, under subsection (c¢) of K.S.A. 1885
1986 Supp. 77-508 and amendments thereto, the state agency
may make without conducting an adjudicative proceeding.

Sec. 5. K.S.A. 1986 Supp. 77-511 is hereby amended to read
as follows: 77-511. (a) Except to the extent that the time limits in
this subsection are inconsistent with limits established by an-
other statute for any stage of the adjudicative proceedings, a state
agency shall process an application for an order, other than a
declaratory order, as follows:

(1) Within 30 days after receipt of the application, the state

A

(7) the request for an adjudicative pro-
ceeding concerns the validity of a federal
or state law or regulation. However, a
state agency shall provide an opportunity
for an adjudicative proceeding for any
portion of a request that does not concern

the validity of a federal or state law or
regulation.
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Jjoint rate, toll, charge or classification or schedule of charges, or

any rule or regulation or practice pertaining to the service or
rates of a public utility or common carrier. Such proceedings
shall be subject to the provisions of section 355.

Sec. 11. K.S.A. 1986 Supp. 77-527 is hereby amended to read
as follows: 77-527. (a) The agency head, upon its own motion
may, and upon petition by any party or when required by law
shall, review an initial order, except to the extent that:

(1) A provision of law precludes or limits state agency review
of the initial order; or

(2) the agency head (A) determines to review some but not all
issues, or not to exercise any review, (B) delegates its authority to
review the initial order to one or more persons, unless such
delegation is expressly prohibited by law, or (C) authorizes one
or more persons to review the initial order, subject to further
review by the agency head.

(b) A petition for review of an initial order must be filed with
the agency head, or with any person designated for this purpose
by rule and regulation of the state agency, within 15 days after
service of the initial order. If the agency head on its own motion
decides to review an initial order, the agency head shall give
written notice of its intention to review the initial order within
15 days after its service. If the agency head determines not to
review an initial order in response to a petition for review, the
agency head shall, within 20 days after filing of the petition for
review, serve on each party an order stating that review will not
be exercised.

(c) The petition for review shall state its basis. If the agency
head on its own motion gives notice of its intent to review an
initial order, the agency head shall identify the issues that it
intends to review.

(d) Inreviewing an initial order, the agency head/shall exer-

cise all the decision-making power that the agency head/would

have had to render a final order had the agency he'lcl/presidcd
over the hearing, except to the extent that the issues subject to

review are limited by a provision of law or by the agency head/

upon notice to all parties.

or designee
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(e) Theagency head/shall afford each party an opportunity to
present briefs and may afford each party an opportunity to
present oral argument. ‘

(f) The agency head/meay shall render a final order disposing
of the proceeding or may remand the matter for further proceed-
ings with instructions to the person who rendered the initial

order. Upon remanding a matter, the agency head/may order
such temporary relief as is authorized and appropriate.

(g) A final order or an order remanding the matter for further
proceedings shall be rendered in writing and served within 30
days after receipt of briefs and oral argument unless that period
is waived or extended with the written consent of all parties or
for good cause shown,

(h) A final order or an order remanding the matter for further
proceedings under this section shall identify any difference
between this order and the initial order and shall include, or
incorporate by express reference to the initial order, all the
matters required by subsection (c) of K.S.A. 1885 Supp. 77-526
and amendments thereto.

(i) The agency head shall cause copies of the final order or
order remanding the matter for further proceedings to be served
on each party in the manner prescribed by K.5.A. 1885 1986
Supp. 77-531 and amendments thereto.

(i) A final order rendered on review of an initial order is
subject to review in accordance with the act for judicial review
and civil enforcement of agency actions. An initial order which
has not been reviewed under this section is not subject to
judicial review unless a provision of law precluded administra-
tive review of the initial order or the agency head determined
not to review the initial order in response to a petition for
administrative review.

Sec. 12. K.S.A. 1986 Supp. 77-529 is hereby amended to read
as follows: 77-529. Unless otherwise provided by statute orf rule
and regulations (a) Any party, within 15 days after service of a
final order, may file a petition for reconsideration with the
agency head, stating the specific grounds upon which relief is
requested. The filing of the petition is not a prerequisite for

or designee
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burden of proof shall be upon the employee to establish that the
appointing authority did not act reasonably in taking such action.

(g) No employee shall be disciplined or discriminated
against in any way because of the employee’s proper use of the
appeal procedure,

(h) A permanent employee who is demoted pursuant to this
section need not meet the qualifications for the class of positions
to which demoted if the appointing authority determines that the
employee can reasonably be expected to perform satisfactorily
the duties of the position to which the employee is demoted. A
permanent employee who is demoted pursuant to this section
shall have permanent status in the class to which demotion is
made, effective on the date of the demotion.

(i) Incase of a situation in which the possibility of proposing
dismissal, suspension or demotion of a permanent employee is
indicated, but where the appointing authority needs time to
conduct an investigation before proposing such action, or in a
situation where immediate removal of an employee from such
employee’s job is needed to avoid disruption of work, or for the
protection of persons or property, or for a similar reason, the
appointing authority may relieve the employee of duties or
change the duties of the employee for a limited period and keep
the employee in pay status. The secretary of administration shall
provide by rules and regulations, adopted pursuant to K.S.A.
75-3706 and amendments thereto, procedures to be followed in
such cases.

Sec. 302. K.S.A. 75-3306 is hereby amended to read as fol-
lows: 75-3306. (a) The secretary of social and rehabilitation

U MU

services/shall provide a fair hearing for any person who is an

apphicant—client—inmate,—other—interested—person—or—taxpayer

whe-appeals—from—the-deeision—orfinal-action-of/any agent or

employee of the sccretar}/ The hearmg shall be conducted by an
serviees shall preseribe the procedure for hearing all appeals in

accordance with the provisions of the Kansas administrative

; except as set forth in the Kansas adminis-
trative procedure act and subsection (f) of
this section,

subject to an order, as defined in K.S.A.
1986 Supp. 77-502 and amendments thereto,
issued by

L— and who appeals such order

—n A et
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procedure act.

1t shall be the duty of the secretary of social and rehabilitation
services to have available in all intake offices, during all office
hours, forms for filing complaints for hearings, and appeal forms
with which to appeal from the decision of the agent or employec
of the secretary. The forms shall be prescribed by the secretary of
social and rehabilitation services and shall have printed on or as
a part of them the basic rules and regulations procedure for
hearings and appeals prescribed by state law and the secretary of
social and rehabilitation services.

(b) The secretary of social and rehabilitation services shall
have authority to investigate (1) any claims and vouchers and
persons or businesses who provide services to the secretary of
social and rehabilitation services or to welfare recipients, (2) the
eligibility of persons to receive assistance and (3) the eligibility
of providers of services.

the attendanece of witnesses at the place designnted in this states
compel the production of any records; books; papers or other
doewments considered neeessary: administer oaths: teke test-
mony: and render deeisions: A copy of each deeision shall be
delivered to the eppellant provider of serviees or apent or
and to testify; and any failure to ebey the order of the eonrt may
pueitated; the person placing a elaim or defending a privilege
before the seeretary shall appear in person and may not be

(c) The secretary of social and rehabili-
tation services shall have authority, when
conducting investigations as provided for in
this section, to issue subpoenas; compel the
attendance of witnesses at the place designated
in this state; compel the production of any
records, books, papers or other documents
considered necessary; administer oaths; take
testimony; and render decisions. If a person
refuses to comply with any subpoena issued
under this section or to testify to any matter
regarding which the person may lawfully be
questioned, the district court of any county,
on application of the secretary, may issue an
order requiring the person to comply with the
subpoena and to testify, and any failure to
obey the order of the court may be punished
by the court as a contempt of court. Unless
incapacitated, the person placing a claim or
defending a privilege before the secretary
shall appear in person and may not be excused
from answering questions and supplying infor-
mation, except in accordance with the perso
constitutional rights and lawful privileges
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—ée)-/'l‘he presiding officer may close any portion of a hearing
conducted under the Kansas administrative procedure act when
matters made confidential, pursuant to federal or state law or
regulation are under consideration.

e ———— e

" Except as provided in subsection (c) of K.S.A. 77-511 and
amendments thereto and notwithstanding the other provisions
of the Kansas administrative procedure act, the secretary may
enforce any order issued pursuant to subsection (b) of K.S.A.
77-508 and amendments thereto, prior to the disposition of a
person’s application for an adjudicative proceeding unless pro-

hibited from such action by federal or state statute, regulation
or court order.

e A e e e e e+

“Sec. 303. K.S.A. 75-3340 is hereby amended to read as fol-
lows: 75-3340. (a) The division of services for the blind of the
department of social and rehabilitation services shall:

{a) (1) Provide for each licensed blind person such vending
facility equipment, and adequate initial stock of suitable articles
to be vended therefrom as may be necessarys Prosidees however;
Fhat. Such equipment and stock may be owned by said the
division of services for the blind, or by the blind individual to
whom the license is issued: And provided further; That If
ownership of such equipment is vested in the blind licensee;:

4 said(A) The division of services for the blind shall retain
a first option to repurchase such equipment; and

{2) (B) in the event such individual dies or for any other
reason ceases to be a licensee or transfers to another vending
facility, ownership of such equipment shall become vested in
saied the division of services for the blind ¢, for transfer to a
successor licensee), subject to an obligation on the part of the
division of services for the blind to pay to such individual or to
his er her such-individual’s estate the fair value of his ot her such
individula’s interest therein as later determined in accordance
with regulations of the division of services for the blind and after
opportunity for a fair hearing.

) (2) If any funds are set aside, or caused to be set aside,
from the proceeds of-the operation of the vending facilities such
funds shall be set aside, or caused to be set aside, only to the

'

et S h et

(d)

(e)

(f) Decisions relating to the administration

-+ of the support enforcement program set forth

in K.S.A. 39-753 et seq. and amendments thereto
except for federal debt set off activities
shall be exempt from the provisions of the
Kansas administrative procedure act and
subsection (a) of this section.





