MINUTES OF THE __ SENATE coOMMITTEE ON

The meeting was called to order by

_ylﬂ%l__&ndm@ion

All members were present #€8k:

Committee staff present:

Mike Heim, Legislative Research Department

Jerry Donaldson,

Gordon Self, Office of Revisor of Statutes

Conferees appearing before the committee:

Ron Smith, Kansas Bar Association
Richard Mason, Kansas Trial Lawyers
David Litwin,

Mark Bennett, American Insurance Association

A March 19, 1987
pproved
Date
JUDICIARY
Senator Robert Frey at
Chairperson
March 18 lQEjhlnmnl_éiﬁji_(ﬂtheChpﬁd.
Senators Frey, Hoferer, Burke, Feleciano, Gaines,
Langworthy, Parrish, Steineger, Talkington,
Winter and Yost.
Legislative Research Department
Kansas Chamber of Commerce and Industry
Senate Bill 334 - Kansas administrative procedure act, application

thereof.

The chairman pointed out to the committee the amendment requested
by the telephone company that was discussed yesterday will be in-

cluded in the committee report.

House Bill 2021 - Itemized verdict in personal injury and wrongful

death suits.

Ron Smith, Kansas Bar Association,

verdicts for use in all personal injury actions.

may have significant impact on the costs
the impact will be positive.
a case Morris v.

Richard Mason, Kansas Trial Lawyers,
to go on record in support of the bill.

David Litwin, Kansas Chamber of Commerce
support of the bill.

testified the KBA supports itemized

This legislation

of litigation, and we think

A copy of his testimony and a copy of
Francisco are attached (See Attachments I,IT).

testified the trial lawyers want

and Industry, testified in

He stated this is a simple reform, but one

that we feel has the potential for a major effect in making our

civil justice system more reasonable and

rational. A copy of his

testimony is attached (See Attachment IITI).

House Bill 2022 - Arbitration of claims in tort.

Richard Mason, Kansas Trial Lawyers,

appeared in support of the bill.

He stated KTL considers this an alternative dispute resolution.

Ron Smith, Kansas Bankers Association,
ports this bill,
arbitration of tort claims. The concept
A copy of his testimony is attached (See

testified KBA generally sup-
to foster alternative dispute resolution through

is good, and we support it.
Attachment IV).

David Litwin, Kansas Chamber of Commerce
has not taken a poll of the members, but
it.

Mark Bennett,
companies are in support of the bill.

American Insurance Association,

and Industry, testified he
if he did, they would support

testified the insurance

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for 1

editing or corrections.
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CONTINUATION SHEET

MINUTES OF THE _ SENATE  COMMITTEE ON JUDICIARY ,

room __5_1_%_"_5 Statehouse, at _10:00 a.m./@xn. on March 18 1987

House Bill 2022 coﬁtinued

Staff explained the bill to the committee.

The hearings on House Bill 2021 and House Bill 2022 were concluded.

House Bill 2021 - Itemized verdict in personal injury and wrongful
death suits.

Senator Talkington moved to report the bill favorably. Senator
Steineger seconded the motion, and the motion carried.

House Bill 2022 - Arbitration of claims in tort.

Senator Talkington moved to report the bill favorably. Senator
Steineger seconded the motion, and the motion carried.

Senate Bill 369 - Contraband in penal institutions.

The chairman reviewed the bill. Following committee discussion,
Senator Feleciano moved to report the bill favorably. Senator
Talkington seconded the motion, and the motion carried.

Senate Bill 370 - Warrant of secretary of corrections for arrest of
es capees.

The chairman reviewed the bill. Committee discussion was held.
The bill will be held pending further information.

Senate Bill 225 - Consent to abortions performed on minors; defining
crimes relating to abortion. '

Following committee discussion, Senator Talkington moved to report
the bill adversely. Senator Langworthy seconded the motion. With
four members voting in favor of the motion and five opposed, the
motion failed.

Following considerable committee discussion, Senator Winter moved
to amend the bill by striking Section 1 and renumbering. Senator
Hoferer seconded the motion, and the motion carried.

Senator Parrish moved to amend the bill by striking New Section 6.
Senator Talkington seconded the motion. Following committee dis-
cussion, the motion carried.

Senator Talkington moved to amend the bill in New Section 3(b) (1)
to petition the court and the court may provide for an appointment
of a master for purposes of taking evidence and making recommenda-—
tions to the court. Senator Gaines seconded the motion, and the
motion carried.

Senator Gaines moved to amend the bill by deleting New Section 7.
Senator Winter seconded the motion. Following committee discussion,
the motion carried.

Senator Gaines moved to amend the bill in line 203 by changing from
D felony to E felony.

Since 1t was time for adjournment, the chairman announced work will
continue on Senate Bill 225 as time permits.

The meeting adjourned.

A copy of the guest list is attached (See Attachment V). Page 2 __of 2
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KANSAS BAR
ASSOCIATION

1200 Harrison
P.O. Box 1037
. Topeka, Kansas 66601
(913) 234-5696

Fe 2P-F 7

March 17, 1987
HB 2021

Mr. Chairman. Members of the Senate Judiciary committee. I am
Ron Smith, Legislative Counsel for KBA.
KBA supports itemized verdicts for use in all per-
sonal injury actioms.
This legislation may have significant impact on the costs of 1liti-
gation, and we think the impact will be positive. I've attached a copy

of Morris v. Francisco, a medical malpractice case from a few years

ago, where you can see that an itemizéa verdict and special questiomns
were used, and the appellate court was able to use that information to
compare with the evidence in the case, and they reversed the decision

of the jury.

Itemizing the verdict allows the trial judges, especially, to

review the work of the jury and use their remittitur and additur powers.
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R Morris v, Francisco

; No. 56,983

Many Jane Monuus, Appellee, v. W. Davip Francisco, M.D.,
Appellant.

, SYLLABUS BY THE COURT - o

: 1. APPEAL AND ERROR—Involuntary Dismissal of Action—Appellate Re-
view. Appellate review of an involuntary dismissal pursuant to K.8.A. 60-
241(b) may be had only upon proper, imely appeal from the order of dis-
missal. Appellate review of such order of dismissal is improper on appeal from
the judgment entered in a subsequently filed action,

2. TORTS—Personal Injury Action—Jury Instructions. In an action for personal
injuries, the trial court should instruct the jury only on those items of damage
upon which there is some cvidence to base an award, It is not proper to give a )
general instruction on damages for “any of the following shown by the
evidence” when therd is 1o evidence to support an award for a particular item.

3. SAME—Negligence—Damages. In a negligence action, recovery may be had
only where there is evidence showing with reasonable certainty the damage
was sustained as a result of the complained-of negligence, Recovery may not
be had where the alleged damiges are too conjectural or speenlative to form g
basis for measurement. To warrant recovery of damages, therefore, there must
be some reasonable basis for computation which will enable the trier of fuct to
wrrive at an approximate estimate of the amount of loss,

; 4. APPEAL AND LERROBR—Duamages—Appellate Review. The standard of up-

] pellate review of daniage awards for loss of time or income is discussed and

distinguished from appellate review of damage awards for pain, suflering, and

mental anguish.,

5. TORTS—Medical Mualpractice—Appellate Review of Incoluntary Dismissal
of Prior Action—Dirceted Verdiet on Issue of Causation—pury Instructions
on Damages—~Excessice Jury Verdiet. In a medical malpractice action, the J
record is examined and it is helds (1) Involuntary dismissal of a prior action is
not reviewable inan appeal from ajadgment entered in asubsequent action;
(2) the trial court did not err in denying defendant’s motion for a directed
verdict on the issue of causation; (3) the trial cowrt did not err in submitting
instructions to the jury on damage elements of loss of past and futwre income
and loss of time; and () the verdicts awarding damages for loss of time and
income wese excessive and not supported by the evidence.

Appeal from Wyandotte district court, Winian M. Cook, In, judge. Opinion
liled October 25, 1985, Aftirmed in part, reversed in part and remanded with
directions, -

M. Warren McCamish, of Williamson & Cubbison, of Kansas City, argued the
canse and was on the briel for appellant.

Lynn R. Johuson, of Shamberg, Johuson, Bergnum & CGoldman, Chartered, of

- . . - g 0 $
: Shawnee Mission, argned the awnse, and John . Shamberg and Sarah A. Brown,
) of the same firm, were with him on the brief for appellee.
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Morris v. Francisco

The opinion of the court was delivered by

McFarLasD, J.: This is a medical malpractice action in which
plaintiff Mary Jane Morris was awarded the aggregate sum of
$1,250,000 against defendant physician W. David Francisco.
Defendant appeals from the judgment.

The facts in this case are quite complex. As certain issues
require in-depth discussions of various facets of the evidence

we will, at this point, provide only a brief overview of the,
 relevant facts. Mary Jane Morris has been a victim of cerebral

- palsy since her birth, which was approximately 1961 (exact dat=
;. ot provided). Between 1965 and 1978 she was a patient of the
- defendant physician at the Cerebral Palsy Clinic at the Univer-

sity of Kansas Medical Center. During that period of time, Ms.
Morris underwent multiple operations and extensive therapy in
treating her affliction. In the spring of 1978, Dr. Francisco
determined that Ms. Morris needed additional surgery on her
hips and ankles to enhance and preserve her ability to walk. The
ankle surgery was scheduled for September 1, 1978, with the hip
surgery to occur on September 15, 1978.

On September 1, 1978, Dr. Francisco learned that three or-
thopedic resident physicians would be available to assist him
with the surgery rather than the one resident usually scheduled.
Dr. Francisco then decided to perform all the surgical proce-

. dures (hips and ankles) on September 1. Dr. Francisco believed
this was advantageous to the patient as the need for a second
general anesthetic would be eliminated and the recovery period
would be reduced by two weeks.

The surgery commenced with Dr. Francisco directing and
‘ assisting resident physician Stitt in the performance of a psoas
_tenotomy on the patient’s right hip. After this was completed, Dr.
Francisco told Dr. Stitt to perform the same surgery on the left
hip. Dr. Francisco and the other two residents then performed
the ankle surgeries while Dr. Stitt proceeded with the left hip
surgery. Sometime after surgery it became apparent that some-
thing had gone wrong. The patient, ambulatory before surgery
was unable to walk. The problem was ultimately identified dS’
damage to the left femoral nerve. Although now able to walk a
few steps. Ms. Morris has been, postsurgically, essentially non-
ambulatory and will have to rely permanently on a wheelchair.

Ms. Morris filed suit against Dr. Francisco alleging the damage
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to her left femoral nerve was the result of Dr. Francisco’s negli-
gence in permitting a resident to perform the left hip surgery
without proper supervision. At trial the jury returned a verdict in
favor of plaintiff in the aggregate amount of $1,250,000. Dr.
Francisco appeals therefrom.

We turn now to the issues. For his first issue, defendant
contends the trial court erred in allowing the refiling of this case
after the dismissal of a prior action.

The facts relative to this issue are as follows. The first action
was filed on October 2, 1980. Servige was not obtained on the
Commissioner of Insurance for the Kansas Health Care Stabili-
sation Fund within ten days as required by K.S.A. 1984 Supp.
40-3409 and plaintiff voluntarily dismissed the action, refiling
the same on December 23, 1980. In this second action (80-C-
13723), plaintiff was ordered, in the January 19, 1982, pretrial
order, to list her expert witnesses on or before April 15, 1982.
Plaintiff did not do so as she was having difficulty locating an
appropriate expert. The case was scheduled for trial by jury
commencing August 23, 1982. On May 12, 1982, plaintiff filed a
motion to amend the pretrial order to extend the time for listing
her expert witnesses until June 15, 1982. This motion was
denied on June 23, 1982. On August 13, 1982, the following
action was taken by the trial court:

“2_That the plaintiff’s oral motion to reconsider the Court’s Order of June 25,
1982 overruling plaintiff' s Motion to Amend the Pretrial Order should be over-
ruled based upon the fact that the trial of the above-captioned case is scheduled
to commence on Monday, August 93, 1982 and that as a result thereof there is
insufficient time for all parties to complete discovery if the plaintiff is allowed to
amend the Pretrial Order for the purpose of listing witnesses, including expert
witnesses, all of whom would have to be subject to depositions prior to trial.

“3.That in the interest of justice t0 all parties and in the interest of proceeding
to a final determination on the merits of the cause of action stated in the
above-captioned action, an involuntary dismissal pursuant to K.S.A. 1981 Supp.
60-241(h) should be entered and further that the plaintiff be allowed to refile her
cause of action.

*4. That the dismissal pursuant to K.S.A. 1981 Supp. 60-241(b) should be, in
the interest of justice, without prejudice and should not operate as an adjudica-
tion upon the merits.

5. That as further terms and conditions of the dismissal, the plaintiff shall be
specifically entitled to and may refile said cause of action, however, the refiling
of said cause of action must be accomplished by the plaintiff filing a petition in
the District Court of Wyandotte County, Kansas on or before October 15, 1982,
and further that on the date of refiling the plaintift must provide defendants’

v
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counsel with the identity of the expert witnesses that are expected to testify on
behalf of the plaintiff at the time of trial.

6. That all court costs of the above-captioned action should be assessed to the
plaintiff, including costs of all original depositions taken to date.”

The second refiling of the action occurred on October 15, 1982,
Defendant does not contend plaintiff failed to meet the condi-
tions of refiling set forth in the August 13, 1982, decision. Rather,
defendant contends such order was not proper as it did not
comply with the requirement of K.S.A. 60-241(b). That is, none of
‘the statutory conditions existed that could properly trigger entry

-of an involuntary dismissal with right to refile. Plaintiff argues
that, inasmuch as defendant did not appeal from the involuntary
dismissal entered in case number 80-C-13723, he cannot raise
the issue on his appeal herein which is from the judgment
entered in a subsequent case (82-C-3520). The point is well
taken. Defendant is attempting to appeal an order entered in one
case through the vehicle of an appeal in another case. The court
lacks jurisdiction to determine this issue.

For his second issue, defendant contends the trial court erred
in failing to sustain his motion for a directed verdict on the issue
of causation.

The scope of appellate review on a motion for a directed
verdict is that all facts and inferences are to be resolved in favor
of the party against whom the ruling is sought. If the evidence is
such ‘that reasonable minds could reach different conclusions
thereon, the motion should be denied. Iola State Bank v. Bolan,
235 Kan. 175, 187, 679 P.2d 720 (1984); Casement v. Gearhart,
189 Kan. 442, 445, 370 P.2d 95 (1962). Rulings on motions for
directed verdicts are left to the sound discretion of the trial court
and will not be disturbed absent a showing of abuse.of discre-
tion. State v. Stellwagen, 232 Kan. 744, 639 P.2d 167 (1983).

The pertinent facts must be examined in some detail. Dr.
Francisco decided that the ankle and hip surgeries would all be
performed during the one operation. Specifically, these proce-
dures were the following:

Ankles: Bilateral heel cord lengthening, right split anterior
tibialis transfer, and left posterior tibialis transfer to
the lateral side of both feet.

Hips:  Intrapelvic psoas tenotomy and a tensor fascia lata
release to both hips.

previously noted, Dr. Francisco directed and assisted resi-

-1
ut
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dent Stitt in the psoas tenotomy of the right hip. Following
completion thereof, he, in essence, advised Stitt to perform the
same operation to the left hip while he and the remaining two
residents commenced the ankle surgeries. The injury to the left
femoral nerve occurred during the left psoas tenotomy which
was performed by Stitt. '

Dr. Francisco sought a directed verdict on the issue of causa-
tion. His theory is that the damage sustained by Mary Jane
Morris was caused by the portion of her operation performed
exclusively by the orthopedic resident, Dr. Ronald Stitt. Dr.
Francisco contends he could be found negligent only on the
theary of respondeat superior either in failing to use due care in
selecting his agent or employee, or if the agent or employee was
negligent in the operation on the patient. Voss v. Bridwell, 188
Kan. 643, 364 P.2d 955 (1961). Appellant maintains both of Ms.
Morris” expert witnesses testified Dr. Stitt was not negligent
because the standard by which an inexperienced resident ortho-
pedic physician is judged does not impose fault on Stitt. Dr.
Francisco argues that, inasmuch as there is no evidence of
negligence by Stitt, none can therefore be imputed to him as
Stitt’s principal or employer. Francisco’s argument avoids the
theory of the case. The issue of Dr. Francisco’s own negligence
was submitted to the jury. The jury was charged with determin-
ing whether Dr. Francisco was negligent in deciding to perform
four different surgical procedures in the same operation with
only the assistance of three inexperienced resident surgeons; in
failing to properly supervise Dr. Stitt while he was performing
the operation which caused the injury; in failing to properly
identify and teach Dr. Stitt the proper retraction method of the
femoral nerve; in failing to provide for Ms. Morris’ maximum
surgical safety; and in recommending and performing the psoas
tenotomy in the absence of appropriate medical indications. No
issues of negligence by Dr. Stitt were submitted to the jury. The
jury found Dr. Francisco negligent and found his negligence
caused the injury to Mary Jane Morris. The verdict is supported
by the evidence. Dr. Gamble, appellee’s expert, testified Dr.
Francisco “did not take the proper precautions and did in fact
deviate from the standard in terms of his supervision of the
operative procedure and his teaching of the operative proce-
dure.” We conclude the trial court did not err in denying ap-
pellant’s motion for a directed verdict.
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The final two issues concern the awarding of damages for loss
of time or income to date of trial and in the future. Defendant
contends: (1) Neither of these damage elements should have
been submitted to the jury; and (2) the awards for these elements
of damage are excessive as they are not supported by the evi-
dence. i

The jury verdict reflects the following breakdown of damages
awarded to the plaintiff:

“(a) Pain, suffering, disabilities, disfigurement, and any accom-
panying mental anguish suffered by plaintiff to date:

’ ANSWER: $ 82,000

*(b) Pain, suffering, disabilities, disfigurement, and any accom-

. panying mental anguish plaintiff is reasonably certain to experience

in the future:
ANSWER: S 108.000

“(¢) Loss of time or income to date by reason of her disabili-

ties:
ANSWER: $ 70,000

“(d) Loss of time or income which is reasonably certain to be lost
in the future: :

ANSWER: $ 990,000
TOTAL DAMAGES: $1,250,000

The challenge in the issues before us is confined to elements
(c) and (d), loss of time or income to date of trial and future loss of
same. There is no claim that the awards for elements (a) and (b)
- for pain, suffering, etc. to date and in the future are excessive.

Preliminarily, the following should be noted. Without ques-
tion, the evidence established plaintiff Mary Jane Morris is a
" remarkable young woman. She was placed for adoption but

rejected by her would-be adoptive parents as an infant when it
*.was learned she was not developing properly. Mary Jane, at age

one, was diagnosed as being mentally retarded. Subsequently,
this diagnosis was found to be incorrect. Her problem was
cerebral palsy with spastic quadriplegia. Between 1962 and

1978, Mary Jane underwent numerous operations and extensive

therapy at the Cerebral Palsy Clinic at the University of Kansas

Medical Center (under the care of defendant Francisco). Mary

Jane remained in foster care throughout her childhood. Despite

difficulty in walking, speech defects, some upper body (arm and

hand) disabilities, and difficulty in controlling facial muscles,
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Mary Jane attended public schools and performed satisfactorily.
Mary Jane did not let her handicaps overwhelm her and main-
tained a good attitude and a desire to be financially and physi-
cally independent. In high school, Mary Jane expressed a desire
to become a kindergarten teacher or a teacher of handicapped
children. During two summers prior to her 1978 surgery, Mary

* Jane worked as a teacher’s aid in immigrant schools.

After her 1978 surgery, Mary Jane was confined to an electric
wheelchair (her preexisting upper body disabilities precluded
use of a manual wheelchair). Her loss of mobility was a tragedy
for this courageous voung woman. In her wheelchair, she sought
and obtained clerical work and was so employed at the time of
trial. She is to be commended for her spirit in the face of multiple
physical problems that would have daunted many persons.

Nevertheless, the issues raised herein relative to submission
of these elements of damage to the jury and the propriety of the
jury’s awards for loss of past and future earnings must be looked
at objectively and the proper legal standards applied.

As far as the submission of these elements of damage to the
jury is concerned, attention is directed to Garrison v. Marlatt,
224 Kan. 390, 580 P.2d 885 (1978), wherein we stated:

“In an action for personal injuries, the trial court should instruct the jury only

on those items of damage upon which there is some evidence to base an award. It
is not proper to give a general instruction on damages for ‘any of the following
shown by the evidence,” when there is no evidence to support an award for a
particular item.” Syl. ¢ 1.
See also Hoard v. Shawnee Mission Medical Center, 233 Kan.
267, 662 P.2d 1214 (1983), wherein we held that in a negligence
action, recovery mav be had only where there is evidence
showing with reasonable certainty the damage was sustained as a
result of the complained-of negligence. As a corollary, recovery
may not be had where the alleged damages are too conjectural or
speculative to form a basis for measurement.

In reviewing awards for pain, suffering and other subjective
elements of damage, the following standard as iterated in Rat-
terree v. Bartlett, 238 Kan. 11, pP.2d (1985) applies:
**Pain and suffering have no known dimensions, mathematical or financial.
There is no exact relationship between money and physical or mental injury or
suffering. and the various factors involved are not capable of proof in dollars aud
cents. For this very practical reason the only standard for evaluation is such
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amount as reasonable persons estimate to be fair compensation for the injuries
suffered. and the Law has entrusted the administration of this criterion to the
impartial conscience and judgment of jurors, who may be expected to act
reasonably, intelligently and in harmony with the evidence.”

Such awards are overturned only if the collective conscience of
the appellate court is shocked. Merando v. A.T.&> S.F. Rly. Co.,

932 Kan. 404, 656 P.2d 154 (1982).

Awards for objective elements of damage, such as loss of past
and future income, are subjecttoa different standard of appellate
““oview as _they are grounded in mathematical calculation. As

noted in 18 A.L.R.3d 88, Evidence—Impaired Earning Capacity
§ 2[al, p. 97:

“[DJamages for impairment of earning capacity cannot be recovered in a personal
injury action where there is no evidence of such impairment or no evidence from
which damages therefor can be caleulated. Although the evidence need not show
conclusively or with absolute certainty that earning capacity has been impaired,
mere conjecture or speculation does not warrant an award of damages therefor in
personal injury actions. All damages, however, are subject to some uncertainties
and contingencies, especially those that seek to compensate for future injuries.
Accordingly, most courts hold that in order to warrant a recovery for impairment
of earning capacity in personal injury actions, the impairment of earning capacity
must be shown with reasonable certainty or reasonable probability. and there
must be evidence which will permit the jury to arrive at a pecuniary value of the

loss.”
See also 22 Am. Jur. 2d, Damages § 93, as follows:

“The process of ascertaining the amount of compensation to be awarded for
impairment of the capacity to work or to earn requires (1) the determination of the
extent to which such capacity has been diminished, (2) the determination of the
permanency of the decrease in earning capacity, and (3} the fixing of the amount
of money which will compensate for the determined extent and length of the
impairment. including a reduction of the award to its present worth. Evidence of
substantial personal injuries is insufficient, of itself, to show a loss of earning

_capacity or to warrant an instruction on that subject.

“There is no fixed rule for estimating the amount of damages to be recovered
for loss or diminution of eurning capacity. The jury should award a fair and
reasonable compensation, taking into consideration what the plaintiff’s income
would probably have been, how long it would have lasted, and all the contin-
gencies to which it was liable. As bearing on these matters, the nature and extent
of the plaintiff's business, profession, or employment, his skill and ability in his
aceupation or profession, the Joss or diminution of his capacity to follow it, as a
consequence of the injury, and the damages he has sustained by reason of such
Joss or diminution may be shown and taken into consideration. The plaintitf’s
position in life may be taken into consideration, and the jury may cousider the
possibility of fnture increases in income, based upon plaintitf’'s character, in-
telligence., ahility, and work record. The extent and seriousness of the plaintiff’s
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ix'ljur_v may be shown, and as a basis for comparison, proof as to his condition
since the injury is admissible.” (Emphasis supplied.)

Thus, we see the extent of the diminution or impairment of
earning capacity is a relevant consideration and is arrived at by
con‘lparing what the injured party was capable of earning at or
before the time of the injury with what the party is capable of
earning after the injury. This is recovery for injury to the capacity
to earn and is relevant in calculating a party’s loss of earnings.

In addition, in determining the amount to be awarded for
decreased earning capacity, the jury should consider the health
of the injured party and the party’s physical ability to maintain
herself before the injury, as compared with her condition in
these respects afterward. 22 Am. Jur. 2d, Damages § 95.

In reviewing an award for an objective element of damages
such as loss of past and future income, an appellate court must

look to the record to see if there is evidence to support the jury’s

calculation of pecuniary loss.

What evidence is there to support the verdict for loss of past
and future income, that is, Ms. Morris’ “before” and “after”
earning capacity?

\Ms. Morris was a high school student at the time of the injury
involved herein. She had multiple existing handicaps—upper
body limitations involving use of her arms, a speech defect
making it difficult for her to be understood, limited facial muscle
control, and problems with walking that made falls likely. She
had worked as a teacher’s aide the previous two summers. She
had a desire to become a kindergarten teacher or a teacher of
handicapped children. There is no evidence concerning: (a)
whether her desire to become a teacher was a realistic expecta-
tion: (2) the anticipated income of such a teacher; (3) what effect
her preexisting disabilities would have on her employability as a
teacher; or (4) whether her post-injury condition affected her
stated goal to become a teacher by reducing her employability in
such capacity and if so, by how much loss of income. Ms. Morris
as a high school-age student, could handle only unskilled jobsj
This was true both before and after the injury. She had difficulty
in obtaining a clerical job, but did ultimately obtain such a j()i)
which paid approximately $10,000 per year. There is no evi-
dence she could have obtained a higher-paying job without the
additional handicap of the wheelchair—only that her placement

A -I
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was more difficult by virtue of her lack of mobility. That she is
employable is undisputed. She was emploved at trial and had
been for some time. When her present job terminates (it is a
temporary job), she will be likely to have some “downtime”
before gaining new employment, although her employment rec-
ord has certainly been enhanced by the job experience. She now
has evidence to show prospective employers that she can handle
clerical employment.

Ms. Morris testified she plans to attend night school and
become a certified public accountant. There was no evidence
that this was not a realistic and achievable goal. The vocational
counselors who testified that her lack of mobility made job
placement more difficult were considering the matter from the
perspective of placing her in an unskilled position comparable to
her present employment. The record is silent on her employ-
ment prospects with such additional skills.

At the time of the preparation of jury instructions, defense
counsel objected to the inclusion in the damage instruction of
the element of future loss of income. It was certainly a legitimate
question to raise. The trial court was concerned and directed the
verdict form be split into separate awards for the different ele-
ments of damages in order that one could readily see how much
was allowed for each element. The problems relative to the
evidence of loss of income were apparent to court and counsel at
the instruction conference attended by Warren MceCamish (de-
fendant’s counsel) and Lynn Johnson (plaintiff's counsel). Al-
though lengthy, the following exchange at the hearing is worthy
of inclusion:

“THE COURT: . . . The difficulty as [ see in this case, we have a young lady

- whose aspirations were to he a kindergarten teacher or someone in some capacity
to aid or help disabled children. We have no evidence in this case whatsoever as
to what such a person could expect to receive by way of income if she had
achieved those aspirations. We've had no evidence in this case as to what her
prospects of employment would have been in that type of endeavor because of
her dexterity problems in her upper limbs, her upper extremities and her speech
iipairment. It's—she apparently is not only employable but employed at the
present time. And her current emplover is apparenthy extremely happy with her.

“NR. JOHNSON: Temporary.

“THE COURT: So we don't know whether her future is any less impaired from
the standpoint of income than it wus without the—or with the mobility in the
low or extremitios. T think if this juny would come in with say for instance @ halla
million dollars for Toss of wages. it would most likely—1 don’t know if 1 conld sav
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it would shock my conscience, but it would at least give me second thoughts on
wanting to look at that.

“MR. JOHNSON: 1 think the difference, Judge. is that—and perhaps the
justruction doesn’t state it right. but what were really talking about here is nota
specific amount of loss of income, because we knew that we were not going to be
able to put anybody really on the stand like an economist or anybody who could
really go to that issue; but what we're really talking about here is loss of earning
capacity. Joss of the ability to have the opportunity to have the same job
opportunities and income producing opportunities that she had before.

“And we had evidence from Shirley Heard, who I think is an experienced
person, that her mobility is what is her primary limitation in finding jobs, and it
does—in fact, I used those words, does that impair her future earning capacity?
And she said yes. So I don't think that an amount—and I don’t know what the
amount might be that they would put down there—would necessarily have to be
directly related to. quote, what she would have made as a kindergarten teacher as
opposed to what she’s making now.

“THE COURT: If vou get into—and the only factor we're dealing with here is
loss of income. Either pust. present or future. If you're getting into the other
aspects that vou mentioned, then that goes into the—to what they're going to give
her for her disability, for her suffering, disabilities. any accompanying mental
anguish.

“MR. JOHNSON: No, the loss of income is derived from the reduced earning
capacity. And so—

“THE COURT: But is there any reduced earning capacity?

“MR. JOHNSON: Yes.

“THE COURT: Is it more probably true than not to believe that she has
suffered some loss of income?

“MR. JOHNSON: Yes, there's been evidence—there’s been evidence of that
and there’s been no contrary evidence. I mean, I can't have any better evidence
than to have—

“THE COURT: There has been possibly some circumstantial evidence, at
least, if we consider what her aspirations were—

“MR. JOHNSON: I asked Shirley Heard that direct question, Your Honor. |
said, bused upon your knowledge, experience and training in vocational work, do
you have an opinion as to whether this limitation has impaired Amy Morris's
earning power compared to what it was? 1 mean. 1 couldn't ask the question any
different way than that, you know, to get—

“THE COURT: But what is the element of damage? What is the standard of
damage? How does this jury arrive at some figure to compensate, other than pure
speculation?

“MR. McCAMISH: That's my objection.

“MR. JOHNSON: I don’t think they have to engage in pure speculation. They
can put down a figure that they believe—and I'll suggest to them a figure. I'm
going to suggest to them what she’s making now—aund her job is going to end as of
June. which is what Mrs. Waddle said. She's temporary. She'll be there one vear.

“THE COURT: Not necessanly.

“\IR. JOHNSON: Not nevessurily. But again. that's one of the inferences that
can reasonably he drawn from the testimony, which they're entitled to do. How
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long will it tuke her to get another job? Another six months? Another vear? And is
SIO:()()() 4 vear that she's making at that job what she would have been able to
have made before? Well, we know she would have been able to have made more
because of the testimony that her earning capacity has been impaired. ‘
“It's not too difficult to present an argument that will give the jury some bgsns
or foundation for coming up with a reasonable determination of what that might

be. . ) ) .
“THE COURT: I'm going to let it go to the jury, and then I'll worry about it

when they come back. At least this way we have a barometer on what damages
they have awarded for those elements than if we just submit a general verdict

form we have absolutely no idea. .
“MR. JOHNSON: I frankly feel that the major element of her damages will be

in the—what we call general damage area, and—

“THE COURT: I agree with you. . I
-“MR. JOHNSON: Regardless of what testimony we might or might not have

put on.

Clearly, the court and plaintiff's counsel anticipated, based
upon the evidence, that the bulk of any damage award would be
in the subjective categories as pain and suffering—referred to by
plaintill's counsel as the “general damage area.” This was not
the case. Out of a total damage award of $1,250,000 only $190,000
was in the “general damage area.” The loss of income award
totalled $1,060,000. We do not know what post-trial motions
were made relative to these awards or the trial court’s rationale
in disposing of them.

After having carefully reviewed the record, we conclude that it
was not error for the trial court to instruct on elements (¢) and (d),
loss of time or income to date and future loss of same. The
evidence, although scanty relative to these elements of damage,
was sufficient for submission to the jury. However, we must
conclude that the awarding of $70,000 for loss of time or income
to date and $990,000.00 for future loss of time or income are not
“supported by the evidence and are excessive. We affirm the
jury’s determination of the liability of defendant, but reverse the
award of damages. Rather than singling out the two elements
relative to loss of income for determination upon retrial, it would
appear fairer to all concerned to direct retrial of all damage
issues. The parties are free to agree, however, to limit the
damage issue upon retrial to the loss of income elements,
thereby. in effect, affirming the unchallenged portions of the
damage award. (Pain, sutfering and mental anguish, past and

- future.)

Before concluding, we direct the attention of the trial court and
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counsel to the lead-in paragraph of the elements of damage
verdict form utilized herein.

“If vou have answered question[s] number I and 3 [issue of liability] in the
affirmative, what amount of damages do vou find the plaintitf, Mary Jane Morris,
entitled as the result of the negligence of defendant in the following respects:
[herein follow categories of damages.]”

PIK Civ. 2d 9.01 provides:

“If vou find for the plaintiff you will then determine the amount of [her]
recovery. You should allow [her] such amount of money as will reasonably
compensate [her] for [her] injuries and losses resulting from the occurrence in
question including any of the following shown by the evidence.”

Although the instruction on damages followed PIK Civ. 2d.
9.01, the verdict form on the elements of damage could have led
the jury into thinking an award must be made in each category.
PIK Civ. 2d. 9.01 makes it clear that such is not the case. No issue
was raised on appeal relative to this aspect of the instruction, but
we raise it to facilitate the new trial.

The judgment of the district court is affirmed as to liability of
the defendant and reversed as to all awards of damages. The case
is remanded for new trial on the issue of damages only.

HERrD, J., concurring in part and dissenting in part. I concur
with the majority on the question of liability and dissent on the
questions of damages.

I find adequate evidence to support every element of damages
awarded by the jury. In a personal injury case it is unnecessary to
introduce evidence of loss of time, earning capacity and earnings
which will mathematically calculate out to the amount of the
verdict. 22 Am. Jur. 2d. Damages § 89, p. 130, states:

“In a personal injury action, the plaintiff is entitled to recover the value of the
time which he has lost because of the injury. . . .

“Simply because the plaintiff was not employed at the time of the injury, and
thus had no earnings, is no bar to arecovery for the time lost. Inability of plaintiff
to follow his ordinary pursuits is a proper element of damages regardless of
whether he had actually been receiving compensation therefor.”

In this case there is much evidence of the nature and extent of
Ms. Morris™ injury resulting from the operation. Her loss of time
is unquestioned. The fact that she was ambulatory prior to the
operation and is now unable to walk is important evidence of the
change in her earning capacity. The majority opinion ignores
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loss of time and carning capacity as elements of Ms, Morris’
damages. 22 Am Jur. 2d, Damages § 92, p. 134, comments:

“In a personal injury action, the second element of damages for impairment ol
the plaintiff's caring ability is the deerease in his earning capacity. This is a
recovery for injury to the capacity to carn and not for the plaintiffs toss in
carnings: thus, an unemployed plaintiff can be compensated for this element
even though he can show no specific loss of earmnings. Also, an injured minor will
not he denied recovery for loss of earning power or for prospective loss of
carnings simply because he has no history of earings.”

Here there is evidence of actual monetary loss from loss of past
and future earnings in addition to the evidence of loss of time
and earning capacity. From all of this evidence the jury was
justified in reaching its verdict. I would respect the jary as the
appropriate finder of fact in our system and affirm the trial court.

Pracer and Locketr, J]., join the foregoing concurring and”
dissenting opinion.
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Mr. Chairman, members of the Committee. I am David Litwin, representing the
Kansas Chamber of Commerce and Industry and Kansas Coalition for Tort Reform, of which

KCCI is a member. Thank you for the opportunity to testify in support of HB 2021.

The Kansas Coalition for Tort Reform is a federation of diverse groups that share the
view that certain changes in our civil justice system are needed for two general
purposes: 1) to make that system more efficient, more just, and less costly, and

2) to provide, over the long term, a more stable environment that would permit the
writing of high quality 1iability insurance at affordable rates.

The Coalition's membership includes the following: Kansas Chamber of Commerce and
Industry; Kansas Farm Bureau; Kansas Contractors Association; Independent Insurance
Agents of Kansas; Kansas Railroad Association; Wichita Area Chamber of Commerce;
Kansas Motor Carriers Association; Kansas Society of Architects; Kansas Medical
Society; Kansas Hospital Association; Associated General Contractors of Kansas;
Kansas Association of Broadcasters; Kansas Grain and Feed Dealers Association; Kansas
Association of Property and Casualty Insurance Cos., Inc.; Kansas Consulting
Engineers; Kansas Engineering Society; Kansas Motor Car Dealers Association; Kansas
Lodging Association; Kansas Petroleum Council; Kansas Independent 0il and Gas
Association; American Insurance Association; Kansas League of Savings Institutions;
Wichita Independent Business Association; Western Retail Implement and Hardware
Association; Alliance of American Insurers; Kansas Telecommunications Association;
National Federation of Independent Business/Kansas; Merrell Dow Pharmaceuticals,
Inc., Overland Park; Hutchinson Division, Lear Siegler, Inc., Clay Center; Becker
Corporation, ET Dorado; The Coleman Co., Inc., Wichita; FMC Corporation, Lawrence;
Puritan-Bennett Corp., Overland Park; and Seaton Media Group, Manhattan.
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The 35 active members of the Kansas Coalition for Tort Reform respectfully urge
the committee to report HB 2021 favorably. It is a simple reform, but one that we
feel has the potential for a major effect in making our civil justice system more
reasonable and rational. We are not aware of any opposition to the bill, nor are we
aware of any policy consideration that would support such opposition.

The bill would accomplish three broad objectives: 1) securing a higher degree of
accountability from our juries by encouraging them to carefully think out and justify
their decisions; 2) facilitating the meaningful review of verdicts by both trial and
appellate judges to determine whether verdicts are too large or too small; and 3)
providing, over the years to come, for the collection of useful data to measure the

performance of our juries and courts.

We urge that the bill be reported favorably. If there are any questions, I will

be happy to answer them.
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Mr. Chairman. Members of the Senate Judiciary committee. I am
Ron Smith, KBA Legislative Counsel.
KBA generally supports HB 2022, to foster alterna-
tive dispute resolution through arbitration of tort
claims,
There is no common law prohibition against post-injury arbitration

of a personal injury claim. KSA 5-401 had a statutory provision for

some time now.

I would point out that a problem with arbitration is the lack of
incentives to use it in the routine personal injury case. Incentives
to use arbitration is another subject, however. The concept is good,
and we support it. KBA has several alternative dispute resolution
programs underway, and we've suggested SB 274 as a start toward local

option mediation programs.





