Approved _March 23, 1987
Date

MINUTES OF THE _SENATE ___ COMMITTEE ON __LABOR, INDUSTRY AND SMALL BUSINESS

The meeting was called to order by Senator Dan Thiessen : at
Chairperson

1:30 am./p.m. on _Tuesday, March 17 19.87in room _527=S __ of the Capitol.

All members were present except:

Senator Roy Ehrlich

Committee staff present:

Jerry Ann Donaldson, Research Department
Gordon Self, Revisor's Office

Marion Anzek, Committee Secretary

Conferees appearing before the committee:

Senator EBEugene Anderson

Brandon L. Myers, Senior Legal Counsel-KS Commission on Civil Rights
Molly Daniels, representing Kansas Department on Aging

Nadine Burch, Senior Advocate for the Kansas Coalition on Aging

Chairman Thiessen called the meeting to order at 1:30 p.m. and said we would be hearing
testimony on SB351, calling upon Senator Eugene Anderson, who requested SB351 be introduced
in Senate Federal and State Affairs Committee.

SB351:An Act concerning the Kansas age discrimination in employment act; extending coverage.

Senator Eugene Anderson said a few years ago when considering an age statute, we needed a
statute closely aligned with the Federal statute. Since that time, there has been some changes
in the Federal statutes, and as a result of those changes the Kansas Commission on Civil Rights
continues to investigate complaints and they are not paid for them, which creates a burden on
the agency when they receive no benefits.

We do have contracts close to $300,000 with the Federal Govermment, and the States allow
the commission to utilize part of those funds. When I left the commission, a few years ago
we were allowed to use about half of the funds for the agency, and the other half was for
general funds. We have been told since the draft of this bill, unless we do have some
ramification of the inequalities between the two laws, then we are subject to lose between
$40,000 and $50,000 for investigating age claims.

That is the intent of this statue, to really bring the State statute as nearly as possible
with the Federal Statute. (Attachment 1)

Senator Anderson introduced to the committee, Joanne Hurst, Director-Kansas Commission
on Civil Rights, and Bob lLay, Assistant Director-Kansas Commission on Civil Rights.

Chairman Thiessen asked Senator Anderson if there was anything in the bill, that goes beyond
what the Federal statute requires.

Senator Anderson said the Federal statute starts with an employer with 20 or more employees,
and the State of Kansas is 4 employees.

Brandon L. Myers said the proposed amendments are intended to make the coverage of the KADFA-
Kansas Age Discrimination Employment Act comparable to the Federal ADFA. Most Kansas employers
basically any employer employing 20 or more employees are already covered by the Federal ADEA.
The KADEA covers those employing 4 or more persons. The only affect of the KADEA changes would
be to employers in Kansas, employing between 4 and 19 employees. Those with less than 4 are
not covered and, still would not be covered.

Since the introduction of SB351 we have received several suggestions from the Federal
Equal Employment Discrimination in Employment Act for modification to the language proposed in
the bill. With these changes Equal Employment Opportunity Act, EEOA staff indicates that the
Kansas ADEA would be in substantial conformance with the Federal ADEA and, would facilitate
the corollary increase of Federal funding to the KCCR.

Mr. Myers reviewed the language of the proposed amendments to SB351 with the committee
members and asked that the members view the bill favorably. (See Attachments 2-A, B & C)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have nat
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of _2.__




CONTINUATION SHEET

MINUTES OF THE _ SENATE COMMITTEE ON LABOR, INDUSTRY AND SMALIL BUSINESS

room _1:30 _ Statehouse, at _527=S gy /p.m. on _Tuesday, March 17 19.87

Chairman Thiessen said on page 2, Attachment 2-A, line 0191 was to change its publication

in the statute book to July 1, 1987, and told Mr. Myers, that is already the date of publication,
July 1, 1987, and if we change it to the State Register, then it would become effective as

soon as the Governor signs it and if you will be getting paid for what you are doing anyway,
then the sooner we can put it into effect the better off you would be.

Questions by the members addressed to Mr. Myers, were aside from conformity, what is your
objective? Concern with age, like firefighters being able to work until they are 85 to 90
years of age, and how would those complaints. be handled and, why did the Federal cut at
employer size of 20 employees

Mr. Myers said to avoid impact and stereotyping on people able to perform in all civil right
acts, regardless of age, if they qualify, any age applies. Mr. Myers said he was not sure
about the cut off of 20 employees.

Senator Morris said he thought it had something to do with the same as the Federal minimum
wage law which was determined at a certain dollar volume of business to affect Interstate
Commerce. It had nothing to do with Interstate Commerce and I think they probably felt the
same way, if they had over 20 employees it affected Interstate Commerce and they could regulate
under that warrant.

Molly Daniels said the Department on Aging supports SB35l. We see it as a way to help older
people realize that the affects of discrimination can be devastating financially and
psychologically, who are forced to retire at a certain age. We also feel that the Kansas
Commission on Civil Rights needs to have strong support to properly enforce this. I refer

you to my written testimony, to the survey that was done last year by the University of Kansas.
I think there were 500 employers surveyed and 66% of them said that they still find that age
discrimination is still a problem in Kansas. (See Attachment 3)

Nadine Burch said she was here today, because she is a senior citizen and an advocate for the
Kansas Coalition on Aging, and she supports SB351.

This bill would amend current Kansas statute, which provides no protection against age
discrimination for persons who are over the age of 70. I have been discriminated against,
twice since my 70th birthday. At the time this statute was adopted, it coincided with the
Federal law on age discrimination. Now Federal law has been changed to provide protection for
persons age 70 and older. It is time for the State to take similar action to assure that
persons over the age of 70 are not discriminated against on the basis of age. We need
protection against discrimination at local, state and federal levels to assure fair and
equitable treatment of persons at all ages. (See Attachment 4)

Paul E. Bocquin, Howard, Kansas turned in written testimony. (See Attachment 5)

Senator Thiessen said we would take the proposed amendments under advisement with the Revisor.

Senator Feleciano moved to approve the minutes of March 9, 1987, seconded by Senator Morris.
The motion to approve carried.

Chairman Thiessen adjourned the meeting at 2:20 p.m.

Page .2 of _2
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ENE (GENE) ANDERSON ﬁé COMMITTEE ASSIGNM. . . &
SENATOR, DISTRICT TWENTY-NINE i) MEMBER. CONFIRMATIONS
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SEDGWICK COUNTY = = FEDERAL AND STATE AFFAIRS
P.O BOX 4598 % e PUBLIC HEALTH AND WELFARE
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WICHITA. KANSAS 67204-0598
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TOPEKA

SENATE CHAMBER

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE

THE BILL BEFORE YOU SENATE BILL 351 IS DESIGNED TO BRING THE KANSAS ACT

ON AGE DISCRIMINATION IN LINE WITH THAT OF THE FEDERAL GOVERNMENT.

ATTACHED YOU WILL FIND A LETTER OF EXPLANATION TO ME FROM THE DIRECTOR
OF THE KANSAS COMMISSION ON CIVIL RIGHTS, THE AGENCY CHARGED WITH ENFORCING

THE AGE DISCRIMINATION ACT EXPLAINING THE FISCAL IMPACT OF THIS CHANGE.

Senate Labor, Industry and Small Business
3-17-87 Attachment 1
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- March 12, 1987

The Honorable Eugene Anderson
Senator, Kansas Legislature

State Capitol Building, Room 404-N
Topeka, Kansas 66612 '

Dear Senator Anderson:

I have attached a copy of the letter which we submitted to
Mr. Gary Stotts in the Division of Budget as a fiscal note for
Senate Bill No. 351. I think it will provide the information
you requested. Additionally, I have attached a page which shows
our federal receipts over a four year period, including
projections for fiscal year 1988. As you are aware, most of
our federal funding does come from EEOC (for instance, our
funding from HUD in fiscal 1986 was $23,000 of the total federal
money, and in fiscal 1987, $18,000 of the total federal money.
We are projecting our fiscal 1988 funding based on the amount
of $280,000 from EEOC and $18,000 from HUD). An age contract
with EEOC could provide an additional $40,000-$50,000 per year,
based upon EEOC's current pay schedule of $400 per case. (It
should be noted that we had expected to receive $280,000 from
EEOC fiscal 1987, but actually only received a contract for
$270,000. We projected our fiscal 1988 funding on the
anticipation of receiving $280,000 fiscal 1987.)

If after looking the enclosed materials over, you need
additional information, please give me a call. Thank you for
yvour help and for your support of this bill.

Sincerely,

ybanne Hurst
Executive Director

JH:nh
Enc.

CHIEF LEGAL COUNSEL



Kansas Legislative Research Department Ffebruary 17,

Kansas Commission on Civil Rights --
Federal Funding

FY 1988 FY 1987 FY 1986 FY 1985

Gov. Rec. Gov. Rec. Actual Actual
Beginning Ba];nce $ 130,972 $§ 434,803 $ 394,014 §$ 253,092
Recsipts 298,000 294,996 330,388 380,509
Total Available $ 428,972 § 729,799 $ 724,402 $ 633,601
Expenditures ~ 424,274 598,827 289,599 239,587
Ending Balance § 4,698 $ 130,972 § 434,803 § 394,014
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March I, 1987

Gary L. Stotts, Acting Director
Division of Budget

Department of Administration
Room 152-E

State Capitol Building

Topeka, KS 665603-1575

RE: Fiscal Notekon S.B.351

On March 2, 1987, you requested a fiscal note on Senate Bll] 351.

”He information you requested is as follows:

1. Brief Analysis of the proposed legislation. Senate Bil3 351
is 1intended to bring the Kansas Age Discrimination in
Employment Act (KADEA) administered by our agency, in 1line
with the Federal Age Dlscrlmlnailon in Employment ~ Act
(ADEA), which is administered by EEOC. Our’ agency currently
has ~a worksharing agreement and contracts with EEOC on

compla aints * dual-filed under the provisions of Title VII and
Lhc Kansas Act Against Discrimination with regard to race,
color,” religion, sex, and national origin. This contract
normally produces revenues of approximately $270,000 to
$250,000 annually. However, because of the dissimilarities
between KADEA and the Federal ADEA, EEOC has refused to
enter into a contract or worksharing agreement with our

agency on age discrimination complaints. Thus, although,
“our agency has investigated age discrimination cconmplaints
sinece July of 1983, when KPDEA beecanme P”ective, FE0C gives
no credit or oayment for the cases. ‘KADEL is  zmended,

EEOC will undoubtedly be willing to enuer into a ontract
with this agency on age discrimination complaints, which
would  produce  additional rorenues of perhaps $40,000 to

$50,000 por year, for investigative activities our agency is
already performing without pay - and will continue to
perform.




Gary L. Stotts, Acting Director
Division of Budget

Department of Administration
Room 152-E

State Capitol Building

Topeka, KS 66603-1575

Page 2
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ilso, in 1986, the Federal ADEA was amended to remove the -
age 70 limit. Therefore, it is also appropriate to remove
that limit imposed by the current provisions of KADEA.

In short, the proposed amendments are intended to make the
‘coverage of the KADEA comparable to the Federal ADEA. Most
Kansas employers (basically, any employer employing 20 or
more employees) are already covered by the Federal age act,
while the Kansas age act already covers those employing four

(4) or nmwore persons. Thus, the effeet of the proposed
amen<dments would only be on employers in Kansas employing
between U and 19 employeecs. Those with less than four are

not, and still would not be covered. Those with 20 or more
employees are already covered in this manner by- the Federal
Act.

2. How the bill would affect our area of responsibility. The
Commission currently has the responsibility of enforcing the
KADEA, and has maintained that responsibility since it was
enacted in 1983. The amendments proposed in S.B. 351 would
expand our responsibility by providing coverage for parsons
of age 70 and. above. The Commission, 1in the past three
years, nas had several contacts [rom persons over 70 wishing
to fFile complaints. llowever, = thesc contacts were minimal
ana  would probably have resulted in no more than 10
somplaints - per year. lHowever; if the age 1limit of 70 is
removed and eitizens become aware of their ability to
pursue’ such complaints, - there probably would be some
~inerease in such complaints. However, it is not possible
to accurately predict the degree of increase. The agency
feels that the increased arca of responsibilit

2L _ L11Cy is minimal,
and the probable increase in the number of" complaints filed
annually  would not  be significant enough to require an
increase in staff or operating expcenses above current level.

The = agency should be alle to handle . the increased
responsibility with the “current staff level of 41 FTE
positions.

3. The dollar effect upon agency budget . Proceeding upon the
assumption that the agency will be able to enter into =2
contract with EEOC on age complaints, because the
anendments in S.B.351 make the State law comparable with
Federal law, the agency could expect a significant increase i
in revenues from such a contract. We anticipate that a ‘Eﬁ
contract on age complaints would be comparable to our




)

Gary L. Stotts, Acting Director

Division of Budget

Department of Administration
Room 152-E

State Capitol Building
Topeka, KS 56603-1575

Page 3

current contract with EEOC on Title VII complaints, and pay
the agency $400.00 per complaint fthat is dual-filed with -
both agenecies, and investigated by our agency. In the past
three (3) fiscal years our agency received an average of 110
age complaints per year. Based upon this information, we

_predict that an age contract would provide additional

revenues of $40,00C to $50,000 dollars per year. Since the
agency predicts that we will be able to handle the increased
responsibility with the current 1lesvel of staffing and
operating expenses, the additional revenues will aect to
reduce the amount of State Gencral revenue funds necessary

to operate the agency. However, a note of <caution is
appropriate. At this point we are only able to operate upon
informed assumptions. If the 2mendments in S.B. 351 are

adopted, the final version of the law must be submitted to
EEOC for a procedural analysis, and a request for an age
contract. If the law is declared comparable, and if EEOC
decides to enter into a contract, the earliest this  would
come about, would be the beginning of the new federal fiscal
ear on QOctober 1, 1987. Then, revenues from this contract
would probably not actually be received until January or
February 1988.  Therefore, relying upon these revenues as
absolutes  ©o  finance agency staffing  and operations for
Fiscal Year 1988, is not recommended. :

The premise upon which you have based cost estimates and

anticipated revenues. As previously discussed in item thrce

(3), estimates. of costs and revenues are based .upon our

actual records of number of age complaints filed in the
past, and our recent disussions and correspondence with
representatives of EEOC on 'an anticipated contract.

Whether the provisions of the bill could be implemented and

- carried out by ‘approved staffing and operating expenditure

levels. As previously discussed in items two (27 znd ifnree
(35, the 1increasd responsibility of S.B. 351 would not be
significant enough to require an increase above current
staffing(41 FTE) and operating expenses.



Gary L. Stotts, Acting Director
Division of Budget

Department of Administration
Room 152-E

State Capitol Building

Topeka, KS 66603-1575
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5. Long-range fiscal effect. Based upon recent discussions
with EEOC, "an age contract is very probable if Kansas Jau

becomes comparable vith Federal law. Based upon past record
of such complaints, and current level of payment for such
cases we could prediect $40,000 to 350,000 dollars annuzlly
in the foresecabls future. A1l these future revenues,
however, are based upon EEOC's level of funding each year
from the federal government.

If you need any additional infornation, or clarifications, please
do not hesitate to contact me.

Sincerely,

.)7"/"\':-'7-'1,-{&.(:‘ /é % tlta

J anne E. Hurst
Executive Director

JEH/ms




MEMORANDUM

TO: Senator Thiessen and Members of the Senate
Labor, Industries and Small Business Committee

FROM: Kansas Commission on Civil Rights S
by Brandon L. Myers, Senior Legal Counsel

RE: S.B. 351

DATE: March 17, 1987

Since the introduction of S.B. 351 (and H.B. 2563 which 1is
identical to S.B. 351) and the delivery of our analytical
memorandum dated March 6, 1987 regarding the ©bill, we have
received several suggestions from the Federal Equal Employment
Opportunity Commission (who administers the Federal Age
Discrimination in Enmnployment Act) for modification to the
language proposed in the bill. With these changes EEOC staff
indicates that the Kansas ADEA would be in substantial
conformance with the Federal ADEA and would facilitate
negotiations which in all likelihood would lead to a KCCR/EEOC
worksharing agreement and the corollary incrase of Federal
funding to the KCCR as we have previously mentioned.

We also suggest some relatively minor wording changes to rectify
some matters apparently inadvertently included in S.B. 351 as our
proposed changes were placed in bill form and otherwise.

All these proposed changes to S.B. 351 are contained in the

attachment hereto captioned "Amendments to S.B. 351." We would
ask that S.B. 351 be amended in accordance therewith.

BLM/kp

Senate Labor, Industry and Small Business
3-17-87 Attachment 2-A



AMENDMENTS TO S.B. 351:

1. Delete at line 0051 ". . . a state . . ." and add ". . . the
State of Kansas or any municipality or political subdivision of
the State of Kansas . . .7

2. At 1line 0070 after ', . . because of age . . . add
", . . without a valid business motive.."

3. At 1line 0074 instead of eliminating the entire present
K.S.A. 44-1113 (a)(2), substitute the following:

"(2) For an employer to reduce the wage rate of any
employee in order to comply with this act.”

4, At line 0077 add a new "(3)" which consists of the language
of the proposed change beginning at line 0077 which says:

"For an employer to follow any facially neutral
employment procedure or practice which, in fact,
results in discrimination, segregation or separation
because of age unless the procedure or practice 1in
question 1s validly Justifiable by reason of business
necessity."

The subsequent subsections should be re~numbered "(4)"
through "(a)".

5. Add a new subsection "(10)" after line 0119 which says:
"For an enmployer, an employment agency, a labor
organization, or any combination thereof to establish

or maintain an employee pension benefit plan which
requires or permits-

(A) in the case of a benefit plan, the cessation
of an employee's benefit accruzl, or the reduction
of the rate of an employece's benefit accrual,
because of age, or

(B) in the «case of a contribution plan, the
cessation of allocations t{o an employee's account,
or the reduction of the rate at which amounts are
allocated to an employee's account, because of
age.

However, nothing in this section shall be construed to
prohibit an employer, employment agency, or labor
organization from observing any provision of an
employee pension benefit plan to the extent that such



provision imposes {(without regard to age) a limitation
on the amount of benefits that the plan provides or a
limitation on the number of years of service or years
of participation which are taken 1into account for
purposes of determining benefit accrual under the

plan.™

6. At 1line 0121 delete subsection (b)(1) currently comprising
lines 0121 and 0122. Then renumber the subsequent subsections as
"(1)" through "(3)". Also, at line 0131 change "article 10" to
"article 1171.0

7. At line 0169 change "™ . . . has attained 65 years of age but

not 70 years of age . . ." to "™ . . . has attained 70 years of
age . . "

8. At line 0191 change ". . . its publication in the statute
book." to ". . . July 1, 1987."



MEMORANDUM

g

FROM: Brandon L. Myers, Senior Legal Counsel
Kansas Commission on Civil Rights

RE: S. B. 351

DATE: March 6, 1987

Attached hereto for your convenience in evaluating the above bill
are copies of the following:

1. My February 4, 1987 Memorandum to Senator Gene Anderson
generally outlining the purposes and effect of the
proposed changes to the KADEA which are now encompassed
in S.B. 351;

2. March 4, 1987 analytical letter from Joanne E. Hurst,
Executive Director of the KCCR, to Gary L. Stotts,
Acting Director, Division of Budget, outlining

ramifications of adopting S.B. 351;

3. Copy of House Appropriations Subcommittee Report and
Recommendation (See in particular Recommendation 3.
addressing proposed KADEA changes);

4. Copy of September 12, 1983 Federal Equal Employment
Opportunity Commission Legal Services Memorandum
outlining points on which the KADEA "deviates" from the
ADEA, and recommending against an EEOC/KADEA age
discrimination worksharing contract;

5. September 14, 1983 letter from EEOC to KCCR indicating
EEOC's legal counsel's advice:

6. February 4, 1987 letter to EEOC from KCCR requesting
EEOC's position as to proposed KADEA now pending in
S.B. 351.

The above materials provide some background information to show
why S.B. 351 has been proposed.

Following 1is ©basically a line-by-line synopsis of the changes
proposed to the KADEA in S.B. 351. Because much of the language
proposed in S.B. 351 is taken directly from the Federal ADEA (and
the 1986 amendments thereto) we are providing, where appropriate,
quotes from CCH "Labor Law Reports", Issue No. 1557, Report 287,
December 4, 1986, Part 2, which outlines "Legislative Notes"
giving the rationale as to the comparable changes in the Federal
law. The above-cited publication summarizes the Federal ADEA
amendments of 1986 (which S.B. 351 essentially attempts to
interpolate into Kansas law) as follows:

New Maximum Age Benefit Rules

Job protection and employee benefit security for older
workers have been extended and expanded by recent enactments
by Congress. The new rules affect employers, labor unions,
employment agencies, and employee benefit plan
administrators. They are contained in amendments to the Age
Discrimination in Employment Act of 1967 (ADEA), the
Employee Retirement Income Security Act of 1974 (ERISA), and
the Internal Revenue Code of 1986 (IRC).

Senate Labor, Industry and Small Business
3-17-87 Attachment 2-B



Extension of Benefits

Employees will be protected from age discrimination in all
terms and conditions of their employment, especially
protection from forced retirement after they reach 70 years
of age. With the removal of the present upper age limit of
70, employers will be barred, with certain exceptions, from
using any age 40 years or over as a basis for an employment
decision affecting an employee or job applicant.

Retirement ©benefits protection for older workers 1s also
extended by making it unlawful for employers to eliminate
the accrual of further benefit credits to an cemployee's
retirement account after the employee attains the age for
normal retirement under a penslon plan providing either
defined benefits for defined contributions. The changes in
the 1laws will also bar employers from excluding from
participation 1in a pension plan any person who is hired at
an age that 1s within five years of the age set for normal

retirement. Allowance is made, however, for the extension
of the normal retirement date for any such late-age hired
person.

Effective Dates

The extension of protection from age discrimination and
involuntary retirement for employees beyond 70 years of age
will take effect on January 1, 1987. An exception is made
for those covered by union contracts that were in effect on
June 30, 1986. For them, the extended protection will apply
when the contract terminates, but not later than January 1,
19¢0.

The extension of the right to have pension credits accrued
and allocated for work performed after retirement age and of
the right to participate in a pension plan when hired near
retirement age will apply to plan years beginning on or
after January 1, 1988. A delay is allowed for employees
covered by a pension plan maintained by the terms of a unicn
contract that was ratified before March 1, 1986. The new
rights will become effective when the contract terminates,
but no later than January 1, 1990.

Exceptions to Forced Retirement Ban
Persons employed as executives or in positions that involve
the making of high policy continue to be subject to forced

retirement at 65 years of age.

Law enforcement employees and firefighters employed by state

or local governments will =also be subject to lower
retirement ages for the next seven years. Mandatory
retirement ages, even below 70, set for these employees by
local 1laws that were in effect on March 3, 1983, may be

applied wuntil a study has been completed on valid tests of
physical and mental fitness.

There 1is a seven-year phaseout of the ban on retirement at
70 years of age for tenured university faculty members,
while a study 1is conducted on the possible effects of
eliminating the ban.

The original general intent of Kansas Legislature when it adopted
the KADEA was to pattern it after the Federal ADEA. EEQC does
not believe it was precisely so promulgated. The general purpose



of S.B. 351 is to eliminate the original inconsistencies, between
the two laws and also to incorporate the 1986 Federal amendments
into the KADEA. The most obvious incentives for this 1s the
possibility of immediate payments of $40,000.00 - $50,000.00 per
year to the State of Kansas from EECC for investigative work the
KCCR essentially is already doing. Although there are policy
decisions to be made by the Legislature herein as to what to
cover and what to exempt, without passage of S.B. 351 individuals
who work for employers employing less than 20 employees (covered
only by KADEA) may be treated less favorably solely because of
their age than individuals who work for employers with 20 or more
employees who are covered by the Federal ADEA. Thus 1t makes
sound fiscal and philosophical sense to adopt S.B. 351.

After Federal law is amended and adjusted pursuant to the studies
and guidelines to be presented by Federal agencies as to the
exemptions from current coverage, amendments to the Kansas
statutes and/or regulations may be sought also.

The Kansas Supreme Court is on record in Woods vs. Midwest
Conveyor Co., 231 Kan. 763 (1982) and elsewhere, that it will
generally follow Federal Court interpretation of Federal anti-
discrimination laws to interpret comparable Kansas anti-
discrimination statutes. Thus, 1if the KADEA closely parallels
the ADEA, the Courts and affected parties can have a body of
interpretive 1law to guide them as to questions of rights and
responsibilities under the KADEA.

Specific analysis of S.B. 351:
Change contained at line 0023:
"(a) 'Age' means an age of 40 or more years."
Comparable ADEA section:
29 U.S.C. <631(a), sec. 12:

"The prohibitions in this Act . . . shall be limited to
individuals who are at least forty years of age."

Rationale for the 1986 Federal Change:
Legislative Notes

Sen. Heinsz.-Mr. President, the ADEA does not require
employers to keep unfit or unproductive employees. All
that the ADEA requires is that the employer make
individualized assessments where it is possible and
practical to do so. I believe that such determinations
are possible and that is reasonable to require them
rather than imposing age limits based solely on age.
(Cong. Record, Page S16852, Oct. 16, 1986).

Sen. Moynihan.-Mr. President, I rise to support H.R.
4154, the Age Discrimination in Employment Amendments
of 1986. This bill removes the specific mandatory
retirement age of 70 for non-Federal employees,
established by the Age Discrimination in Employment
Amendments of 1978. This bill will allow the 78,000
Americans over 70 who are still working to continue to
do so-and it will permit the 177,000 Americans between
65-70, who are still working-but might have had to
retire in the next 5 years-to do so as well. For as
long as they are able and so desire. (Cong. Record
516856, Oct. 16, 1986).



Sen. Metzenbaum.-Today, 11 percent of our population is
over age 65. We cannot afford to ignore this valuable
human resource. Premature retirement results in
additional vyears of reduced income, which can drag
older BAmericans into poverty. At the same time,
premature retirement increases the burden on an already
strained Social Security System. (Cong. Record S$16852,
Oct. 16, 1986).

Rep. Pepper.-Under current law, private sector
employees may be mandatorily retired at age 70.
Legislation before us today will prohibit age
discrimination in employment altogether by eliminating
the age 70 cap. In addition, the Senate bill exempts
public safety officers-police, firemen, and prison
guards—and professors from protection under the bill
for 7 years during which time studies will be conducted
to determine whether +the retention of a mandatory
retirement age for these two occupations is Justified.

Upon completion of these two studies, I will urge my
colleagues to hold hearings immediately so we might act
apppropriately on the findings. (Cong. Record H.

11282, Oct. 17, 1986).

Rep. Hawkins.-Dr. Arthur Fleming testified before the
Subcommittee on Employment Opportunities in May of 1984
that:

(1) Freedom from discrimination based on age 1s no
more inherently defensible at age 70 than at age
65. The principle, that of requiring employers to
make judgments based on individual qualifications,
remains the same at any age; it 1is the same
principle that undergirds prohibitions of
discrimination based on race, sex and other group-
shared characteristics.

(2) The proposed change would help in the retention of
some persons with highly developed technical
skills in an economy that increasingly needs those
skills.

(3) Mandatory requirement harms the Social Security
System. Workers who would otherwise continue in
employment, contributing to +trust funds, and
shortening the time during which they would draw
benefits, are now retiring and beginning to draw
funds from Social Security. Savings are estimated
at .02% of taxable payroll in the year 2020, or in
present-day terms $700,000 a year.

(4) The ADEA now leaves unprotected a class of persons
who need it the most-the elderly poor, who must
(if able) continue working beyond age 70 Dbecause
they lack other sources of adequate income. Often
employers will forcibly retire all employees at
age 70, even the lowest paid workers not covered
by the company's pension plan.

(5) Some 800,000 workers over age 70 would gain
important job protections. In addition, the Labor
Department has estimated that 200,000 more older
workers would remain in the work force by the year
2000 than under current law. (Cong. Report 99-
756, Aug. 6, 1986, page 5).



S.B. 351 Line 0037-0042 and 0048-0055:

0037 (f) "Firefighter" means an employee, the duties of whose
0038 position are primarily to perform work directly connected with
0039 the control and extinguishment of fires or the maintenance and
0040 use of flreflghtlng apparatus and equlpment including an em-
0041 ployee engaged in this activity who is transferred to a sugerv1—
0042 sory or administrative position.
0048 (h) "Law enforcement officer"” means an employee, the
0049 duties of whose position are primarily the investigation, ap-
0050 prehension or detention of individuals suspected or convicted of
0051 offenses against the criminal laws of a state, " including an
0052 employee engaged in this activity who i is transferred to a super-
0053 visory or administrative position. For the purposes of this sub-
0054 section, "detention" includes the duties Of employees assigned
0055 to guard individuals incarcerated in any penal institution.
Comparable ADEA provisions at 29 USC 630 sec. 11:
"(j) The term 'firefighter' means an employee, the
duties of whose position are primarily to perform work
directly connected with the control and extinguishment
of fires or the maintenance and use of firefighting
apparatus and equipment, including an employee engaged
in this activity who is transferred to a supervisory or
administrative position.
"(k) The term 'law enforcement officer' means an
employee, the duties of whose position are primarily
the investigation, apprehension, or detention of
individuals suspected or convicted of offenses against
the criminal laws of a State, including an employee
engaged 1in this activity who is transferred to a
supervisory or administrative position. For the
purposes of this subsection, 'detention' includes the
duties of employees assigned to guard individuals
incarcerated in any penal institution."
NOTE: Although the proposed "law enforcement officer"

definitional addition to the KADEA in S.B. 351 is precisely
comparable to the Federal ADEA, it is suggested that, at line

0051,

it probably would be better to amend the bill to read
. criminal laws of the State of Kansas or any municipality

or political subdivision of the State of Kansas. . .", rather

than
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as it presently reads ". . . criminal laws of a State . . .
Changes at S.B. 351, lines 0071-0073 and 0073-0082:

Sec. 2. K.S.A. 44-1113 1is hereby amended to read as follows:
44-1113. (a) It is an wunlawful employment practice based on age
to engage in any of the following acts in any manner which
would 1limit, deprive or tend to deprive any person of employ-
ment opportunities or otherwise adversely affect the person's
status as an employee or applicant for employment.

(1) For an employer, because of the age of a person, to refuse
to hire or employ the person, to bar or discharge the person from

employment or to otherwise discriminate against the person in
compensation or in terms, conditions or privileges of employ-
ment; to limit, segregate, separate, classify or make any distinc-

tion in regards regard to employees because of ages er e fellew
anpy ecmpieoyment proecedure or praetiece whieh; in faet; results in
diserimination; sSegregatien or gseparatien beeause of age witheut
a vatid business metives

(2) Fer an employer e reduee the wage rate of anry empleyee
or eotherwise alter +he fterms eor conditions eof any ecmployeets
employment in order o eomply with +his aet; unltess the redue-
tion s with the empleyee's express eor implied eemsent For an
employer to follow any facially neutral employment " procedure

or practice which, in fact, results in discrimination, segregatlon
or separation because of age unless the procedure or Eractlce in
question 1is validly justifiable by reason of business necessity.




NOTE: We would recommend amending S.B. 351 to retain "without a
valid business motive." This should be added after " . . .
because of age" on line 0070. In proposing the SB 351 language
we 1inadvertently struck +too much from the current statutory
language.

The purpose of these changes are primarily to address the concern
enunciated by EEOC that the present KADEA provides an easier
defense ("valid Dbusiness motive") than does the Federal ADEA
("business necessity") in "disparate impact" (as opposed to
"disparate treatment") cases. This change is not in response to
the 1986 Federal law changes, but is in response to the obstacles
to a worksharing agreement posed by what they consider deviations
of the KADEA/ADEA.

S.B. 351 changes at lines 0136-0137 and 0138-0151:

0120 (b) It shall not be an unlawful employment practice to:

0121 (1) Fill wvacancies 1in such way as to eliminate or reduce
0122 imbalance with respect to age:;
0123 (2) take any action on the basis of age, which is otherwise

0124 prohibited under subsection (a), if age is a bona fide occupational
0125 qualification necessary to the normal operation of the particular
0126 business or if the differentiation 1is based on necessary factors
0127 other than age;

0128 (3) observe the terms of a bona fide seniority system or any
0129 bona fide employee benefit plan, such as a retirement, pension
0130 or insurance plan, which 1s not a subterfuge to evade the pur-
0131 poses of article 10 of chapter 44 of Kansas Statutes Annotated,
0132 except that no such employee benefit plan shall excuse the
0133 failure to hire any individual and no such seniority system or
0134 employee benefit plan shall require or permit the involuntary
0135 retirement of any individual; T

6136 {4} ebserve a mandatery retirement age of 70 vyears eor abeve
0137 or minimum age of employments OF

0138 {5} eobserve +he provisiens eof a retirement; pensieon or other
0139 benefit plan permitted by state er federal law or by erdinanee or
0140 reselutien

0141 (4) Before January 1, 1994, for this state or any political
0142 subdivision of this state, or any agency or instrumentality
0143 thereof, or any interstate agency, to fail or refuse to hire or to
0144 discharge any individual because 9£ such individual's age 1f
0145 such action is taken;

0l4e6 (A) Wwith respect to the employment of an individual as a
0147 firefighter or as a law enforcement officer and the individual
0148 has attained the age of hiring or retirement in effect under
0149 applicable state or local law on March 3, 1983, and

0150 (B) pursuant to a Dbona fide hiring or r retirement plan that is
0151 not a subterfuge t. to evade the purpose of this act.

(NOTE: There perhaps is a slight deficiency of syntax between
line 0122 and line 0141 which, although not crucial, may need to
be adjusted during consideration hereof.)

Comparable Federal ADEA section, 29 U.S.C. 623:

"(i) It shall not be unlawful for an employer which is
a State, a political subdivision of a State, an agency
or instrumentality of a State or a political
subdivision of a State, or an interstate agency to fail
or refuse to hire or to discharge any individual
because of such individual's age if such action 1is
taken-



"(1) ‘with respect +to the employment of an
individual as a firefighter or as a law
enforcement officer and the individual has
attained the age of hiring or retirement in effect
under applicable State or local law on March 3,
1983, and

"(2) pursuant to a bona fide hiring or retirement
plan that 1is not a subterfuge to evade the
purposes of this Act.”

Federal ADEA then contains a provision that this exception
is repealed December 31, 1983. NOTE: For clarity, perhaps a similar re-

peal section should be added to S. B. 351.
Rationale for the Federal change:

LEGISLATIVE NOTES

Sen. Ford.-The hiring and retirement age requirements
of a plan in effect as of March 3, 1983 Dbecome the
floor for allowable plans. This is the date that the
EEOC versus Wyoming case was decided. If jurisdictions
have raised or eliminated mandatory retirement ages
after this date, they have the choice of either moving
back to the plan requirements in effect on March 3,
1983, or remaining where they are. However, State and
local governments would not be able to lower retirement
age requirements below what was in effect as of March
3, 1983. The purpose of this provision is to provide
relief to those Jjurisdictions which were forced to
respond to the Wyoming case, while at the same time
ensuring that no lesser discrimination protection will
be provided for these workers than what was in effect
at the time the Wyoming case was decided. (Cong.
Record S16853, Oct. 16, 1986.)

Sen. Ford.-Mr. President, Congress has already exempted
from ADEA certain classes of Federal Government workers
who regularly face unique mental and physical demands.
Since 1974, Federal firefighters and law enforcement
officers, including members of the FBI, secret service
and Federal prisons, must retire at age 55. This
amendment extends the exemption for the next 7 years to
States and municipalities to allow them to determine
retirement and entry ages for their own public safety
officers and firefighters, Jjust as Congress has done
for similarly situated Federal employees. (Cong.
Record S16854, Oct. 16, 1986.)

(ccH, supra, p. 30)

NOTE: Thereafter in the Federal ADEA there are the following
additional provisions which explain why these "7-year exemptions”
were made:

(a) STUDY.-Not later than 4 years after the date of
enactment of this Act, the Secretary of Labor and the
Equal Employment Opportunity Commission, jointly,
shall-

(1) conduct a study-

(A) to determine whether physical and mental
fitness tests are valid measurements of the
ability and competency of police officers and
firefighters to perform the requirements of their
jobs,



(B) if such tests are found to be valid
measurements of such ability and competency, to
determine which particular types of tests most
effectively measure such ability and competency,
and

(c) to develop recommendations with respect to
specific standards that such tests, and the
administration of such tests should satisfy, and

(2) submit a report to the Speaker of the House of
Representatives and the President pro tempore of
the Senate that includes-

(A) a description of the results of such study,
and

(B) a statement of the recommendations developed
under paragraph (1) (C).

(b) CONSULTATION REQUIREMENT.-The Secretary of Labor
and the Equal Employment Opportunity Commission shall,

during the conduct of the study required under
subsection (a) and prior to the development of
recommendations wunder paragraph (1)(C), consult with

the United States Fire Administration, the Federal
Emergency Management Agency, organizations representing

law enforcement officres, firefighters, and their
employers, and organizations representing older
Americans.

(c) PROPOSED GUIDELINES.-Not later than 5 years after
the date of the enactment of this Act,: the Equal
Employment Opportunity Commission shall propose, in
accordance with subchapter II of chapter 5 of title 5
of the United States Code, guidelines for the
administration and use of physical and mental fitness
tests to measure the ability and competency of police
officers and firefighters to perform the requirements
of their jobs.

Federal rationale on study provisions: (CcCH, supra, p. 31-
32):

LEGISLATIVE. NOTES

Rep. Hawkins.-Physical fitness and medical testing have
been shown to be a much more accurate and cost-
effective determinant of an individual's physical
condition, risk of incapacitating illness, and ability
to perform a job. Doctors and physiologists have
demonstrated that age cutoff standards, when used as a
job selection criterion, may be discriminatory and
unreliable. (Cong. Record, Page H8135, Sept. 23,
1986.)

Rep. Jeffords.-The 7-year exemption will give the
Secretary of Labor and the Equal Employment
Opportunity Commission the opportunity to complete the
studies mandated by the bill on the use of fitness
tests as appropriate measures of the competency of
police officers and firefighters to perform the
requirements of their jobs. While I do not favor
permanent exemptions from civil rights laws, I do
recognize the special problems that may arise for
firefighters and law enforcement officers and can
support a transition period. The studies should help
determine whether individual testing for these jobs 1is
a feasible alternative to a blanket exemption. (Cong.
Record, H. 11283, Oct. 17, 1986).



Clearly, if and when the Federal law is changed (after the
Federal government does all the background studies which the
State can draw upon), then refinement of these provisions may be
required.

The change at lines 0138-0140 deletes a provision of the
current KADEA which EEOC found to be an objectionable deviation
from the ADEA. They viewed this as seemingly allowing
municipalities and local governments to pass law and which
"permit public employers to observe the terms of benefit plans
that may have arbitrary age distinctions." (EEOC counsel letter,
p. 2) Thus, we have recommended simply eliminating the current
provision. The current provision 1is essentially gratuitous
anyway, since most, if not all, local governmental entity are
covered by the Federal ADEA which does not allow that which EEOC
views the KADEA to potentially allow. In short, the current
apparent exemption under the KADEA serves no purpose.

Also, the addition/change at lines 0133-0135 is meant to
address EEOC's concerns at p. 2 of its Counsel's letter that the
current KADEA leaves open the question of *". . .whether
involuntary retirement pursuant to the terms of a pension plan is
permissible under the Kansas Statute where it clearly 1is not

under federal law." Apparently the KADEA was drawn based upon
the Federal ADEA, but failed to take cognizance of the 1978 ADEA
amendments. This changes is to ameliorate this previous apparent

legislative oversight.

S.B. 351 change at lines 0158-0166:

0158 (c) Nothing in this act shall be construed to prohibit com-

0159 pulsory retirement of any employee who has attained 65 years of

0160 age and who, for the two-year period immediately before re-

0161 tirement, is employed in a bona fide executive or a high poli-

0162 cymaking position, if such employee is entitled to an immediate
0163 nonforfeitable annual retirement benefit from _g pension,
0164 profit-sharing, savings or deferred compensation plan, or any
0165 combination of such plans, of the employer of such employee,

0166 which equals, in the aggregate, at least $44,000.

Comparable Federal ADEA provision (29 USC 631):

(c)(1l) ©Nothing in this Act shall Dbe construed to
prohibit compulsory retirement of any employee who has
attained 65 years of age Tbut not 70 years of age,] and

who, for the 2-year period immediately before
retirement, 1is emploved in a bona fide exective or a
high policymaking position, if such employee is
entitled to an immediate nonforefietable annual
retirement Dbenefit from a pension, profit-sharing,
savings, or deferred compensation plan, or any
combination of such plans, of the employer of such
employee, which equals, in the aggregate, at least
$44,000.

NOTE: This provision previocusly existed before 1986 in the ADEA,
except that the 1986 amendment changed the figure to $44,000.00
from the original $27,000.00.

Also, the ADEA contains the following section which we were
unable to interpolate to the KADEA in any effective fashion.



(2) In applying the retirement benefit test of
paragraph (1) of this subsection, if any such
retirement benefit is in a form other than a straight
life annuity (with no ancillary benefits), or if
employees contribute to any such plan or make rollover
contributions, such benefit shall be adjusted in
accordance with regulations prescribed by the
Secretary, after consultation with the Secretary of the
Treasury, so that the benefit is the equivalent of a
straight 1life annuity (with no ancillary benefits)
under a plan to which employees do not contribute and
under which no rollover contributions are made.

The legislature may wish to add such a comparable clarifying
section or it could be viewed that such clarification could be
left to be developed litigatively by drawing on Federal ADEA case
law, or by subsequent regulations.

Federal rationale: (See CCH, supra, summary)
S.B. 351 change at lines 0167-0172:

0167 (d) Nothing in this act shall be construed to prohibit, before
0168 January 1, 1994, compulsory retirement of any employee who
0169 has attained 65 years of age but not 70 years of age and who is
0170 serving under a contract of unlimited <tenure (or similar ar-
07171 rangement providing for unlimited tenure) at an institution of

0172 higher education.

Comparable Federal ADEA provision:

(a) SPECIAL RULE.-Section 12 of the Age Discrimination
in Employment Act of 1967 (29 U.3.C. 631) is amended by
adding at the end thereof the following new subsection:

"(d) Nothing in this Act shall be construed to
prohibit compulsory retirement of any employee who has
attained 70 years of age, and who is serving under a
contract of wunlimited tenure (or similar arrangement
providing for unlimited tenure) at an institution of
higher education (as defined by section 1201(a) of the
Higher Education act of 1965).".

(b) TERMINATION PROV&SION.—The amendment made by
subsection (a) of this section is repealed December 31,

1993.
The Federal ADEA also contains the following:

(e) STUDY REQUIRED.-(1) The Equal Enployment
Opportunity Commission shall, not later than 12 months
after the date of enactment of this Act, enter into an
agreement with the National Academy of Sciences for the
conduct of a study teo analyze the potential
consequences of the elimination of mandatory retirement
on institutions of higher education.

(2) The study required by paragraph (1) of this
subsection shall be conducted wunder the general
supervision of the National Academy of Sciences by a
study panel composed of 9 members. The study panel
shall consist of-

(L) 4 members who shall be administrators at
institutions of higher education selected by the
National Academy of Sciences after consultation
with the American Council of Education, the
Association of American Universities, and the
National Association of State Universities and
Land Grant Colleges;
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(B} 4 members who shall be teachers or retired
teachers at institutions of higher education (who
do not serve in an administrative capacity at such
institutions), selected by the National Academy of
Sciences after consultation with the American
Federation of Teachers, the National Education
Association, the American Association of
University Professors, and the American
Association of Retired Persons; and

(C) one member selected by the National Academy of
Sciences.

(3) The results of the study shall be reported, with

recommendations, to the President and to the Congress
not later than 5 years after the date of enactment of
this Act.

(4) The expenses of the study required by this
subsection shall be paid from funds available to the
Equal Employment Opportunity Commission.

Federal Rationale: (See CCH, supra, summary, and CCH,
supra, p. 33-34)

LEGISLATIVE NOTES

Rep. Jeffords.-This temporary exemption recognizes the
special demographic problems of institutions of higher
education, who took on additional faculty during the

years when "baby boomers" were of college age. Most
faculty openings occur only upon death or retirement of
faculty members. Therefore, if mandatory retirement

were immediately eliminated for college faculty, the
continued employment of these faculty members hired
during a time of expanding enrollments might result in
a shortage of openings for new college faculty members.
Opportunities for new professors and researchers with
new ideas and new ways of thinking, and skilled in
emerging disciplines, might be scarce. Continuation of
present mandatory policies for a temporary period of
time will help alleviate these pressures. In addition,
the 7-year exemption will give institutions of higher
learning the opportunity to reexamine the tenure
system and to determine, in light of the elimination of
mandatory retirement, whether structural changes might
be appropriate or whether incentives should be offered

for early retirement. (Cong. Record, H. 11283, Oct.
17, 1986.)
Rep. Hawkins.-We have provided 7-year transition

periods to allow tenured faculty and police and
firefighters time to adjust to the requirements of this
new law. During this time, studies are to be completed
which will access the impact of eliminating mandatory
retirement of universities and law enforcement
institutions. We are confident that these institutions
will ultimately benefit from the requirement that they
begin basing hiring and retirement decisions on an
individual's qualifications and job performance.
(Cong. Record, Page H. 11281, October 17, 1986.)

Similar to the police/fire exemption, once the Federal
government has considered the studies, Kansas can draw thereon

and determine if KADEA modification is opriate. TE: F rity
perhaps a g&mfﬁar repeal provision §hoé¥gn%é>éghed NOTE: For cla 4

to S.B. 451.
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S.B. 351 changes at lines 0173-0187:

0173 New Sec. 4 (a) This act and the amendments made by this
0174 act shall take effect on July 1, 1987, except that, with respect to
0175 any employee who is subject to a collective bargaining agree-
0176 ment, such amendments shall not apply until the termination of
0177 such collective bargaining agreement or January 1, 1990, which-
0178 ever occurs first, if such collective bargaining agreement:
0179 (1) 1Is in effect on June 30, 1987;
0180 (2) terminates after July 1, 1987;
0181 (3) has any provision which was entered into by a labor
0182 organization (as defined by section 6(d)(4) of the Fair Labor
0183 Standards Act of 1938 (29 U.S.C. 206(d)(4));:; and
0184 (4) contains any provision that would be superseded by such
0185 amendments, but for the operation of this section.
0186 (b) This section shall be a part of and supplemental to the
0187 Kansas age discrimination in employment act.
Comparable Federal ADEA section:
(a) 1IN GENERAL.-Except as provided in subsection (b),
this Act and the amendments made by this Act shall take
effect on January 1, 1987, except that with respect to
any employee who is subject to a collective-~bargaining
agreement-
(1) which is in effect on June 30, 1986,
(2) which terminates after January 1, 1987,
(3) any provision of which was entered into by a
labor organization (as defined by section 6(d)(4)
of the Fair Labor Standards Act of 1938 (29 U.S.C.
206(d)(4)), and
(4) which contains any provision that would Dbe
superseded by such amendments, but for the
operation of this section,
such amendments shall not apply until the termination
of such collective bargaining agreement or January 1,
1990, whichever occurs first.
(b) EFFECT ON EXISTING CAUSES OF ACTION.-The amendments
made by sections 3 and 4" of this Act shall not apply
with respect to any cause of action arising under the
Age Discrimination in Employment Act of 1967 as in
effect before January 1, 1987.
We wrote dates into lines 0179-0180 keyed to the effective
date of the KADEA amendments being July 1, 1987. However, pelase
note that when S.B. 351 was printed a "Sec. 6" (lines 0190-0191)
was added saying the act sould be in force from publication in
the statute book. We recommend that this be changed to July 1,
1987 to be consistent with the rest of the bill.

We did not add a section as to effect upon pending claims

because the general rule under Kansas law 1is that the laws
operate only prospectively, unless specifically enacted with
retrospective provisions when passed by the legislature.

BLM/kp:
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- —Gary L. Stotts, Acting Director i
Division of Budget |
Department of Administration
Room 152-E
State Capitol Building
Topeka, KS 66603-1575 |
Page :

Long-range fiscal effect. Based upon recent discussions
with EEOC, an age contract is very probable if Kansas law
becomes comparable with Federal law. Based upon past record
of such complaints, and current level of payment for such
cases we could predict $40,000 to $50,000 dollars annually
in the foresecable future. 411  these . future revenues,
however, are based upon EEQC's level of funding each year
from the federal government. i :

N
.

If you need any additional information, or clarifications, please
do not hesitate to contact me.

Sincerely,
Jrrrinie & Dt

Joanne E. Hurst |
Executive Director .

-

JEH/ms




SUBCOMMITTEE REPORT

Agency: Commission on Civil Rights ' Bill No. 2395 Bill Sec. 3

Analyst: Mills Analysis Pg. No. 223 Budget Pg. No. 1-87
Agency Governor's Subcommittee
Expenditure Summary Req. FY 87 Rec. FY 87 Adjustments
State Operatijons:
State General Fund - $ 720,008 $ 691,896 $ -
Special Revenue Funds 583,827 598,827 . -=
TOTAL $ 1,303,835 $ 1,290,723 $ --

FTE Positions 41.0 41.0 -

Agency Request/Governor's Recommendation

FY 1987. The 1986 Legislature approved an FY 1987 operating budget of
$1,303,835 for the Commission, composed of $720,008 from the State General Fund
and $583,827 from federal funds. The Commission's FY 1987 estimate is the same
as the approved budget level. . The budget provides funding for 41.0 FTE
positions, a reduction of 1.7 FTE from FY 1986.

The Governor recommends expenditures of $1,290,723 in FY 1987, an amount
which is $13,112 less than the agency estimate. The reductions are found in con-
tractual services ($25,663) and commodities ($500), with an offsetting increase
in salaries and wages ($13,051). The Governor recommends expenditure of an addi-
tional $15,000 in federal funds over the agency estimate of $583,827. The amount
of $28,112 was lapsed by 1987 H.B. 2049 from the General Fund appropriation for
this agency.

House Subcommittee Recommendation

The House Subcommittee concurs with the Governor's recommendation for FY

1987.
N
Represefidtive James Lowther
Chairman
ALY
Represgntdtive’ John-S
;7/’
058.87 '




SUBCOMMITTEE REPORT

Agency: Commission on Civil Rights Bill No. 2272 Bill Sec. 2
Analyst: Mills ‘ Analysis Pg. No. 223 Budget Pg. No. 1-87
, Agency Governor,s Subcommittee
Expenditure Summary Req. FY 88 Rec. FY 88 Adjustments
State Operations:
State General Fund $ 1,129,094 $ 868,255 $ (22,308)
Special Revenue Funds 335,178 424,274 --
TOTAL $ 1,464,272 $ 1,292,529 $ (22,308
FTE Positions ‘ 44.0 39.5 1.5

Agency Request/Governor,s Recommendation

FY 1988. The agency request for FY 1988 totals $1,464,272, for the
salaries of 44.0 FTE positions and associated expenditures. The total is com-
posed of $1,129,094 from the State General Fund and $335,178 from federal funds.
The agency requests three new positions, a Secretary I, a Secretary II, and a
Civil Rights Igvestigator I, and includes funding of $59,247, including benefits,
for the new positions.

The Governor recommends expenditure of $1,292,529 in FY 1988, a reduc-
tion of $171,743 from the agency request of $1,464,272. The reductions are found
in salaries and wages ($100,032), contractual services ($50,839), commodities
($2,600), and capital outlay ($18,272). The Governor recommends expenditures of
$868,255 from the State General Fund and $424,274 in federal funds in FY 1988.
The Governor does not recommend addition of the requested three new positions.
The Governor,s recommendation reduces the agency,s position limitation from 41.0
to 39.5 by deleting one Civil Rights Investigator I position and by reducing one
Civil Rights Intake Worker position to half-time.

House Subcommittee Recommendation

The House Subcommittee concurs with the Governor,s recommendation, with
the following exceptions:

1. Restoration of the Civil Rights Investigator I position deleted by
the . Governor, but deletion of the funding for one Civil Rights
Investigator 1 position and a reduction of $22,308 from the State
General Fund appropriation for the agency. The rationale for this
recommendation is discussed in item 3 below.

2. Restoration of a 0.5 FTE Civil Rights Intake Worker which was re-
duced by the Governor,s recommendation from full-time to half-time
status. However, no additional funding is recommended for
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this position. The rationale for this recommendation is discussed
in item 3 below.

The House Subcommittee notes that, while total expenditures for
the Commission have remained fairly stable in recent years, the
portion of that funding attributable to the State General Fund
will -increase by $176,359 in FY 1988 under the Governor's
recommendation. Funding attributable to federal funds will de-
crease by $174,553 under the Governor's recommendations for FY
1987 and FY 1988. As a result of increased expenditure of federal
funds in FY 1987 and FY 1988, the ending balance on federal funds
at the end of FY 1988 is projected to be $4,698. The House
Subcommittee was advised that the Commission may be able to secure
additional federal funding to investigate age discrimination cases
for the Equal Employment Opportunity Commission (EEOC); such addi-
tional funding could approximate $45,000 in FY 1988. The House
Subcommittee encourages the Commission to seek enhanced federal
funding to offset the increased demand on the State General Fund
and recommends restoration of the Civil Rights Intake Worker dis-
cussed in item 2 above on the basis that the position be funded
from the additional federal funds, as well as one Investigator
position.

Adjustment of the agency's position limitation to reflect the rec-
ommendedgaefQ)FTE positions.
1:("

The'Commiééion is requesting legislation to amend the Kansas law
relating to age discrimination so that the Kansas law may be
determined equivalent to federal law in this area. Such an
equivalency determination would allow the Commission to contract
with EEOC to investigate age discrimination complaints. The House
Subcommittee recommends the introduction of the requested legisla-
tion.

Repriégptative James Lowther
Chairmdn

Representatiye Kenfé
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Represen ative:39ﬁn Salbach
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON, D.C. 20506

September 14, 1983
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Mr. Michael L. Bailey, Executive Director

Kansas Commission on Civil Rights

335 Kansas Avenue, Fifth Floor .
Topeka, Kansas 66603

Dear Mr, Bailey:

This is in response to your letter of June 13, 1983, requesting review of the
Kansas Statute (House Bill No. 2523) conferring Age Discrimination in Employ-
ment responsibility upon your agency.

1 am appending a copy of the results of the review of this statute by our
Office of Legal Counsel,

The Legal Counsel's memorandum finds that Kansas is a referral state within
the meaning of Section 14(b) of the ADEA, but recommends that ADEA Charge
Processing contracts be denied, pending clarification of g number of
differences between your statute and the Federal ADEA,

As we previously discussed, it is possible that the regulationsg your agency
will adopt for administration of your statute, can cure some of the critical
differences, since many of Legal Counsel's reservations 80 to procedural or
interpretative matters within most administrative agencies' purview for
regulatory interpretation. Others of these reservations might well be cured
or ameliorated by Attorney General rulings or interpretations, It is, of
course, possible, that certain areas of incompatibility are statutory, and
our ability to contract with you as to some charges would not be possible
without statutory amendment,

We certainly will be happy to review your regulations, when they issue, and

to refer any Attorney General interpretations or rulings which might have a

bearing upon your ability to contract with us, to our Legal Counsel,
Sincerely,

Z .

ohn Rayburn, tor
State and Lo Section

cc: Whit Walker, Region II
Ed Mansfield, Director
St. Louis District Office
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MEMORANDUM TO:  Jopp . Rayburn, Director
State apd Locay Section
Office of Progranm Operatjons

THRU ¢ Odessa M, Shnnnon; Director
Office of Progran Operations

FROM ¢ Nestor Cry; A/Z'
Associate Legal Counse}
Legal Services

sSuBJECT : Review of Age Discrinination Statute of
the State of Kimsas for the Purpose of
Dctcrmining Referrg) Status

This is jn Tesponse to Your inquiry concerning receatly eniacted age discrimi-
Nation legislagion in the state of Kansas, 4,4 the request of the Kapsas
Commission op Civil Rights (KCCR) that it pe considered for an ADEA contract.
We have revicwed Your requese and recommend thye consideration of the KCcr

48 an apency with which t)e Cammission may ontract for the processing of

ge charges bhe denied g this tige,

Lection 14(b) of the federal appp requires that chnrging Parties optajp
fecourse to applicable State as wel] g federal g, before Commencing g pri-
vate action under the federaj age discriminution law ip 1y state thae has
o age discriminntiun law apg , state agency authorized tq grant or seek
relief from age discrimination. The Kansys Statute ip question contajps
substantjve prohibitjons similar ¢o those contained jip the federa ADEA apd
there is a state agency authorized ¢4 accept complaints gpg scek reljef

on behalf of aggrieved individuals. It therefore appears thae Kansas jg g
referral state within the meaning of section 14(b). Certain Sections of the
Kansas statute do not comport with the federa) Statute, however, apg would
therefore Preclude the state ageney frop Processing 4E¢ charges jp g manner
which would qualify for Payment updep current age contracting Procedurcs,

For example, Section 3(3)(1) of the Kansas Statute appears to pe?mit agtions
otherwise age discriminatory where the employer acts under a vajig business
motfve, The Commission Tecognizes g similar defense under the federa) ADEA,
but places a higher burden on the employer, See 29 C.F.n. 91625.7(d)
(adverse impact on Protected group only JustiTied by business Necessity),

[

.




The distinction may result in the KCCR treating disparate impact claims
differently.

Similarly, Section 3(a)(2) provides a defense not available to employers under
the federal statute. This section permits an employer to reduce the wage rate
of any cmployee in order to comply with the Kansas statute, provided the re-"
* duction is with the c¢mployce's express or implied consent. This section presents
the clear possibility that a claim involving a wiage reduction would not appear
- to violate the state law but would the federal law.
n
S We would also note that Scction $(b)(1) does not have any counterpart in the
{ - fcderal statute and appears to permit cmployers to make hiring decisions on
the basis of age depending upon the age profile of his workforce. Such a
practice would be a clear violation of the federal statute unless the cmployer
could show that the exclusion was a bona fide occupational qualification (BFOQ).
In Section 8(b)(1) the Kansas stiatute provides the defense of workforce im-
halance alone, as the following Section $(b)(2) provides a BFOQ test. We would
conclude therefore that there might be a range of hiring charges that would be
dismissed under the state law but would be considered potential violations
under the federal law,

. Further, Scction 8(b)(3) provides a defense for "a bona fide seniority system
.+ or any bona fide cemployce benefit plan" which is almost identical to the
cxception contained in scction 4(f)(2) of the federal statute prior to the
1978 Amendments thus leaving open the question of whether involuntary retire-
ment pursusnt to the terms of a pension plan is permissible under the Kansas
statute where it clearly is not under federal law,

Finally, we note a substantial deviation from the federal ADEA in the defense
available to public employers under Section 8(b)(5) of the state law which
pakes 1t not unlawful for an employer to “observe the provisions of a retirement,
pension or other benefit plan permitted by state or federal law or by ordinance
‘or resolution." This section provides state and local governments a broad
cxemption to engage in otherwise unlawful practices with respect to their owm
“employees, and is supertfluous with respect to federal law which is precmptive
in any case. As you may Kknow, the Commission has noted that there exists a
number of state and local Jaws that do not comport with' the federal ADEA and
that these laws are considered effectively superseded by the federal law. Sce
29 C.F.R. 81625.6(¢). Scction 8(b)95) of the Kansas statute appears to be .
such a law in that it permits local governments to pass laws that permit public
employers to observe the terms of bcne{}t plans that may have arbitrary age

divtinctrons,
e have noted those arcas where the Kansas statute deviates from the federal ADEA.

In general, however, the state statute appears to fit within the 14(b) definition
of a referral state. It Jdoes not appear that, absent amendments to the Kansas




law or substantive regulations
climinate the defects outlined
Commission's requirements for t

issued thercunder which w
above, that the KCCR will be
he processing of age charges

ould effectively
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Lynn Cruner

bDistrict O0ffice Divector

U. S. Equal Employment Opportunity Commission .
625 fuclid

St. Louis, MO 63108

bear Ms. PBruner:

As you are aware, the Kansas Commission on Civil Rights and
F.E.0.C,  have been unable to enter into a worksharing aqreement
with regard  to age discrimination due to EEOC's view that the
Kansas Aqe Discrimination in Employment Act is not sufficiently
similar to the Federal ADEA to justify entering into such an
agrectient  (see  attached copies of correspondence from EEOC on

point). This has caused problems for hoth agencies. K.C.C.R.
has formally requested that E.E.0.C. c¢nter into an age agreement
with us. There has been considerahle discussion between

representatives  of our agency with Rob Cignetti and other EEOC
persouncl . However, no age contract has yet heen instituted.

The ransas Legislature is currently in session. Even though KCCR
does net fully agree with EEOC's analysis of our Age Act, we are
willing to make offorts to amend our statute sO that it is in all
respects precisely comparable to the Federal A.D.E.A. Obviously,
duce  to the recent amendments to the Federal Act (removal of the
70 age limit), at least some amendment to our Act are justifiable
this Legislative Session cven if we were not to make an effort to
address  the previous concerns of FEOC which stand in the way of

cffectuating a contract., Thercfore, we have drawn a proposed
bill (copy enclosed) to be introduced in this session of the
Kansas Leaislative to amend the KADEA, Tt is necessary that we

have it introduced within thesvery near future to facilitate its
passace this session., -




Lyun DPruner
Page 2
February 4, 1987

We are requesting that EEOC review this proposed bill and give us
a written indication of its opinion as whether the bill, if
passed, would eliminate the points of difference between the
ADEA/KADEA. Also, we need some indication from EEOC as to the
likelihood that it will enter into an age contract with us if
this bill passcs. Simply put, we would like to be able to show
the legislature that if the proposed amendments become law, EEOC
will enter into an age contract.

Bob Cianetti has indicated that there is some enthusiasm for such
a contract, 1if one can be effectuated. Would you, or some other
representative of FEOC, be willing to appear and testify in favor
of the bill before a Kansas Legislative Committee? If so, we
could encourage that and it would undoubtedly be most helpful to
passaqe of the bill,

Your prompt attention to this would be areatly appreciated.

Sincerely,

\
} . R SN
R g%{:‘.l[‘(

/!
- Ly -
cJoanne P, Rurst

JEH/BM:kn
Enclosures




MEMO

TO: Senator Gene Anderson
)
FROM: Brandon L. Mvers /9“
RE: ' Proposed Amendment of the Kansas Age

Discrimination in Employment Act

DATE : February 4, 1987

Here is a copy of the proposed bill we discussed. It is intended
to bring the KADEA into lince with the Federal ADEA which is
administered by EEOC. EEOC has refused to enter into a
worksharing agreement with KCCR as to age discrimination
complaints Dbecausc of this dissimilarities between the two acts
ever since the KADEA was adopted in 1983, (See attached
correspondence from EEOC, ) Thus, although KCCR investigates age
discrimination complaints (which the Complainants file with both
KCCR and EEOC), because of the lack of worksharing agreement, EEOC
qives KCCR no case credit or payment ., If the KADEA is amended
EEOC will undoubtedly be willing to give us an age contract.
This could anount to perhaps $40,000.00 - $50,000.00 more to KCCR
from FEOC per year for investigative activities KCCR is already
performing and will continue to perform.

In oaddition to that the Federal ADEA was amended in 1986 and the
age 70 limit was removed. It is sensible that the KADEA be the
sanmc,

In short the proposed amendments are intended to make the
coveraqge of the KADEA comparable to the Federal ADEA. Most
Kansas ecmplovers (basically, any employer employing 20 or more
emplovees) are already covered by the PFederal Age Discrimination
act (the KADFA covers those employing four (4) or more persons).
Thus, the only effect of the KADEA changes would be as to
emplayvers in Kansas employing between 4 and 19 employees. Those
with Jless than four are not, and still would not be, covered.
Those  with 20 or more are already covered in this manner by the
Federal Aqe Discrimination Act.

Pleave contact me for any {drther information that you wish to
have, and lct us know if you want to introduce this as a bill.

BLM/kp
cc: Joanne FE. llurst
Roger W, Lovett

Senate Labor, Industry and Small Business
3-17-87 Attachment 2-C
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(913) 296-3206

March 4, 1987

Gary L. Stotts, Acting Director

Division of Budget

Department of Administration !
Room 152-E ] ‘ |
State Capitol Building

Topeka, KS 66603-1575

RE: Fiscal Note on S.B.351
Dear Mr. Stottls:

On March 2, 1987, you requested a fiscal note on Senate Bill 351.
The information you requested is as follows:

1. Brief Analysis of the proposed legislation. Senate Bill 32651
is intended to bring the Kansas Age Discrimination in
Employment Act (KADEA) administered by our agency, in line
with the Federal Age Discrimination in Employment Act
(ADEA), which is administered by EEOC. OQur agency currently
nas  a vworksharing agreement and contracts with EEOC on
complaints dual-filed under the provisions of Title VII and
the Kansas Act Against Discrimination with regard to race,
color, religion, sex, and national origin.! This contract
normally produces revenues of approximately $270,000 to
#280,000 aunnually. However, because of the dissimilarities
between KADEA and the Federal ADEA, EEOC has refused to
enter into a contract or worksharing agreement with our
agency on age discrimination complaints. Thus, although,
our agency has investigated nge discrimination complaints
sinee July of 1983, when KADEA became effective, EEOC gives
no credit or payment for £he cases. If KADEA is amended,
EEOC  will undoubtedly be willing to enter into a contract
©with  this agency on age discrimination complaints, which
could produce additional rorenues of perhaps $40,000 to
50,000 per year, for investigative activities our agency 1is
already performing without pay - and will continue to
perform.




Gary L. Stotts, Acting Director

Division of Budget '
Department of Administration |

Room 152-E

State Capitol Building |
Topeka, KS  66603-1575
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41so, 1in 1986, the Federal ADEA was amended to remove the
age 70 limit. Therefore, it is also appropriate to remove
that limit imposed by the current provisions of KADEA.

In short, the proposed amendments are intended to make the
coverage of the KADEA comparable to the Federal ADEA. Most
Kansas employers (basically, any caployer employing 20 or
more employees) are already covered by the Federal age act,
while the Kansas age act already covers those employing four
(4) or more persons. Thus, the effeet of ! the proposed
amen<dments would only be on employers in Kansas employing
botuween 4 and 12 employees. Those with less than four are
not, and still would not be covered. Those with 20 or more
employees are already covered in this manner by the Federal

Act .,

How the bill would affect our area of responsibility. The
Commission currently has the responsibility of enforcing the
i{ADEA, and has maintained that responsibility since it was
enacted in 1983. The amendments proposed in S.B. 351 would
expand our responsibility by providing coverage for parsons

e s

of age 70 and above. The Commission, 1in the past three
years, aas had several contacts (rom persons over 70 wishing
to file complaints. llowever, these contacts were minimal
and would probhably have resulted in no 'more +than 10
complaints per year, However, if the age limit of 70 is
removed and citizens becone aware of their ability to
pursue such complaints, there probably would be some
increase in such complaints. tlowever, it is not possible
Lo accurately vroedict the degree of inercase. The agency
feels that the increased aren of responsibility is minimal,
and the probable increase in the number of complaints filed
mnually would nobt be significant cnough to require an
inecrease in staff or operating expenses above current level.

The agene should Dbe  agble to handle the increased
responsibility with the current staff level of 41 FTE
positions.

The dollar effect upon agency budget . Proceeding upon the
assumption that the agency will be able to enter into =a

contract with EEQC on age complaints, because the
amendments in S.B.351 make the State law comparable with

Federal lau, the agency could expect a significant increase
in revenues from such a contract. We anticipate that a
contract on age complaints would be comparable to our
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Division of Budget T NI
Department of Administration AR o
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current. contract with EEOC on Title VII dompl ‘;s;&qan,mpa
the agency $400.00 per complaint that is| 'dual=filed’’ wit
both agencies, and investigated by our agency. 'In the pas!
three (3) fiscal years our agency received an' average of 110
age complaints per year. Based upon this ﬁhformation, we
predict that an age contract would provide additional
revenues of $40,00C to $50,000 dollars per year. Since the
agency predicts that we will be able to handle the increased
responsibility with the current 1level of staffing and
operating expenses, the additional revenues will act to
reduce the amount of State Gencral revenue funds necessary
to operate Lhe agency. However, a note of caution is
appropriate. At this point we are only able to operate upon
informed assumptions. If the amendments in S.B. 351 are
adopted, the final version of the law must be submitted to
EEOC for a procedural analysis, and a request for an age
contract. If the law is declared comparable, and if EEOC
decides to enter into a contract, the carliest this would
come about, would be the beginning of the new federal fiscal
ear on Qctober 1, 1987. Then, revenues from this contract
would .probably not actually be received until January or
February 1988. Therefore, relying upon these revenues as
absolub~s  to  finance ageney stoffing  and operations for
Fiscal Yecar 1988, is not recommended. '

i
The premise wupon which you have based cost estimates and

anticipated revenues. As previously discussed in item three

(3), estimates of costs and revenues are based upon our
actual records of number of age complaints filed in the
past, and our recent disussions and correspondence with
representatives of EEOC on an anticipated contract.

Whether the provisions of the bill could be implemented and
carried out by approved staffing and operating expenditure
levels. As previously discussed in items two (2) and three
(3), the increasd responsibility of S.B. 351 would not be
significant enough to require an increase above current
staffing (41 FTE) and operating expenses.




TESTIMONY ON S.B. 351
TO
SENATE LABOR, INDUSTRY AND SMALL BUSINESS COMMITTEE
BY
KANSAS DEPARTMENT ON AGING
MARCH 17, 1987

Bill Summary:

Act would prohibit discrimination in employment for persons over
age 40.

Bill Brief:

1. Act amends Kansas statutes to incorporate recent federal law
that removes upper age limit of 70 years thereby prohibiting
discrimination in employment for persons over age 40.

2. Act excludes firefighters and law enforcement officers from
protection until January 1, 1994.

3. Act excludes tenured faculty between the ages of 65 and 70
from protection until January 1, 1994.

4. Act excludes employees 65 and over who have been employed as
a bona fide executive or in a high policymaking position,
from protection, if the employee's retirement benefit is at
least $44,000.

5. Act excludes employees covered by collective bargaining
agreements in effect on June 30, 1987, from protection,
until January 1, 1990 or the termination of the agreement,
whichever occurs first.

Bill Testimony:

This bill would amend Kansas law to conform to recent federal
legislation lifting the upper age limit of 70 years from the
statute protecting older workers from age discrimination.

The Kansas Department on Aging endorses this bill and applauds
its recognition of the skills, talents and dedication of older

workers.

We would remind the Committee however, that the bill's effec-
tiveness depends on strong enforcement by the Kansas Commission
on Civil Rights. Despite the attention given statutorily in the
last decade to the existence of age discrimination, a recent
survey done at the University of Kansas found that 656% of Kansas
leaders still think that older workers are discriminated against
in the work place. The effect of age discrimination on the
individual can be devastating financially. 1In addition, it
results in the loss of dignity, responsibility and purpose. For
this reason, KDOA urges the Committee to continue to push for
strict enforcement of this statute.

Recommended Action:

KDOA supports the enactment of S.B. 351.

Senate Labor, Industry & Sm. Business

MD:m] 3-17-87 Attachment 3
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TESTIMONY IN SUPPORT OF SB 351
NADINE BRURCH
SENATE LABOR INDUSTRY & SMALL BUSINESS COMMITTEE
MARCH 17, 1987

1 am Nadine Burch, Senior Advocate for the Kansas Coalition
on Aging. 1 am here today to testify in support of 5B 351.
I testify on behalf of myself and my peers who are past the
age of 70. This bill would amend current Kansas statute,
which provides no protection against age discrimination for
persons who are over the age of 70.

FPersonally, 1 have been discriminated against twice since my
70th birthday. Chronological age has little to do with
emplovability. If it were a criteria for emplaoyment, Ronald
Reagan, Claude Pepper and George Burns would be out of a
job. Age discrimination doess occur. During my two years as
a Community Conciliator for age discriminaticn in six
Midwest states, 1 heard cases of age discrimination in
employment, housing, state agencies and universities.

At the time this statute was adopted, it coincided with the
federal law on age discrimination. Now federal law has been
changed to provide protection for persons age 70 and older.
Recently, I learned that the Taopeka city ordinance on
discrimination had no protection against age discrimination.
Through the efforts of several groups and individuals, this
is an(being corrected. It iz time for the state to take
similar action to assure that persons over the age of 70 are
not discriminated against on the basis of age. We need
protection against discrimination at local, state and
federal levels to assure fair and equitable treatment of
persons at all ages.

Thank you for holding this hearing on this subject which is
of great importance to older workers. I urge your support
of this bill.

Senate Labor, Industry and Small Business

3-17-87 Attachment
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March 12, 1987

Committee on Federal and State Affairs
Room 527 South

State Capitol Building

Topeka, Kansas

SUBJECT: Senate Bill 351

Please add my endorsement to Senate Bill 351 which would
eliminate the mandatory retirement age of 70 for employees in the state
of Kansas and thus emphasize federal regulations which are not being followed,

Enclosed is a letter that I mailed to the Kansas Commissim
on Civil Rights and the Equal Employment Opportunity Commission regarding
a decision handed down by the Kansas Commission on Civil Rights. This
was the result of a complaint filed by myself aginst the Kansas Arts
Commissione As I am 51 years of age and a person 15 years younger was
hired, T have filed a complaint of Age Discrimination,

This is not the first complaint I have filed against state
agencies for unfair hiring practices, but the results are consistently
the same, I am given little or no opportunity to respond to excuses
offered by the hiring agencies and see nothing in writing until the
so called "Final Findings" are handed down,

If the Kansas Commission on Civil Rights is performing its
intended functions, then an explanation is in order. Otherwise, it
would appear that this agency is no more than political window dressinge
In an effort to comply with affimative action for females and minorities,
the state of Kansas has gone overboard in discriminating against white
males past L0, State agencies have become the worst violators,

To give you some background information about my qualifications,
I was a state employee for six years and had hoped to wark at least
10 years or longer in order to qualify for retirement., I previously had
worked 15 years in the private sector for private businesses, My former
employers are willing to vouch for my work and T have a proven track record.

Having suf fered both age and sex discrimination with nine
different prospective employers, I am now willing to work with your
committee in any manner possible to revitalize the investigative guidelines
of the Kansas Commission on Civil Rights. They have comsistently overturned
every complainte

Confidentially, I have been encouraged to contact your committee
by certain employees of that agency who have firsthand knowledge of its
tactics but dare not speak oute I shall be more than glad to appear as a
witness and testify before any legislative committee that is concerred
about age discrimination and reverse sex discrimination being practiced
by state agencies who are supposed to uphold the law,

Respectfully,

2.0 :

Paul E. Bocquin
Route 2
Howard, XS 67349

Phone 316 374-2L
913 232-3662
Senate Labor, Industry and Small Business 3-17-87 Attachment 5



December 14, 1985

Arthur R. Bruce, Supervisor of Compliance
Kansas Commission on Civil Rights

21}, Southwest Sixth Avenue — lst Floor
Topeka, Kansas 66603-3780

Equal Employment Opportunity Commission
Kansas City Area Office

911 Walnut, 10th Floor

Kansas City, Missouri 64106

SURJECT: #7113-85, Bocquin v. State of Ks. Kansas Arts Commission

To Whom it May Concern:

This is to notify the Kansas Commission on Civil Rights of a
formal request for a complete review of the investigation of the above case.
This also is a request to the Equal Employment Opportunity Commission for a
Substantial Weight Review of the final findings of the Kansas Commission

on Civil Rightse

The recuests are being made because of the following discrepancies
in the Case Summary:

Page Three under III. F. l. The executive director states that
the person who was hired had some background in the arts and that I had none,

Reply: Neither the job description nor the interviewers mentioned
a preference for an artist, which is a separate classification from Informational
Writer., The director does not specify the type of artistic background he was
looking for or the artistic background of the successful applicamte I could
have given them a complete report of my background in music, the humanities,
music appreciation and instrumental studies, arts shows and concerts I have
covered as a reperter, plus 20 years of interest in museums and historical
research, I have been active in three different historical societies and
presently am historian and a board member of our county historical society.
So, there is no doubt in my mind that T could “speak their language™ when
interviewing artists, Although I did mention some of these points during
the interview, they seemed to be more interested in a professional writer or
journalist., However, it would appear that the interview team was following
a set of guidelines unrelated or at best remotely related to the Civil Service
job description for Informational Writers

Page Two under III. D. and Page Three under III., F. 3. The age of
the female who was first offered this position has not been disclosed, only some
brief remarks about her public relations skills. The term "public relations”
is vague and covers a variety of different types of skills, This position
opening was for Informational Writer II, A public relations position comes
under a different Civil Service classification. Incidentally, I have had
some public relations experience myself but was not asked about this during
the interview,




Page Four, III. G. 2. The commissioner states that my photographs
were of "very poor quality" and my writing "bothered him'".

Reply: This position did not call for a career photographer,
The job description simply states that about 10 percent of the work involves
arranging for photographic documentation of KAC events. I was net asked to
bring along photographic samples but did pick up a few unarranged pictures
which I brought along in an envelep. Had they informed me that these photographs
would "sway their decisien® I could have brought along a complete album of
quality photographs, both color and black and white. The job title (Informational
Writer) and job description focused primarily on writing skills and that was
what I presented in the interview.

Page Four, III. G. 2. a. The commissioner states that I referred
+o women in the articles as Pgals" and that this was "very archaic® if not
"sexist®e

Reply: I request a complete retractiom of the statement that I
referred to women in my writings as ®gals"e I also request a formal apology
to suggestions that my writings are "sexist" and “very archaic®, At no time
have T ever used the word "gal" in either the written or spoken word. I have
carefully reviewed my articles to see whether one of my editors or supervisars
may have inserted such language without my knowledges I have found none,
and I demand that the Kansas Arts Commission produce the evidence. Either
they have mistaken the writings of another applicant for my own, or else
this accusation has been fabricatede

Page Five under III. H. l. b. The touring arts coordinator states
that my writing was "rather stilted and formal”.

Reply: I gave them samples of my most current writing, which had
been with the Kansas Department of Revenue and State Conservation Commissione
Those agencies required factual, research-type information that had to be
accurate enough to stand up in court, Had I known that the Kansas Arts
Commis sion was looking for informal writing or human interest articles,

T could have produced numerous samples from my empleyment with the Augusta
Daily Gazette, Independence Daily Reporter and Tulsa World. Unfortunately,

they did not tell me what they were looking for and I could not read their
blank expressions. I have had 15 years of experience with infarmal publications
before working for the state of Kansase

In summry, it shomld be pointed out that Margaret Goed, the
field representative for the Commission on Civil Rights, discussed only two
of the above arguments with me on the telephone before the "final findings"
were handed down by her agency. She said nothing about the others, including
the "sexist" and Marchaic" charges, Therefore, I was denied equal time
to respond to the Kansas Arts Commission's groundless accusationse

Respectfully,

Paul E. Bocquin j

o
617 Taylor, Apte. 6
Topeka, KS 66603
Phone: 232-3662
316 3742438





