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ate
MINUTES OF THE HOUSE GcOMMITTEE ON INSURANCE
’ The meeting was called to order byREPRESENTATIVE BILL BRYANT =
Chairperson
| 3:30 XX i, o FEBRUARY 23 ;]9—§§nromn_jzzkjl_xﬂtheChpnd‘

} All members were present except: Representative Sprague, excused
Representative Hoy
Hepresentative Brown, excused

Committee staff present:

Chris Courtwright, Research Department
Bill Edds, Revisor of Statutes Office
Nancy Wolff, Becretary

Conferees appearing before the committee:

Dick Brock, Insurance Department
Wayne SBtratton, Kansas Hospital Asscociation
Kansas Medical Bociety

Representative Littlejohn made a motion to approve the minutes of the
February 23 meeting and Representative Harper seconded the motion. The
motion carried.

Hearings were then opened on House Bill Z861. House Bill 2861 which would
allow subrogation clauses in insurance contracts.

Chris Courtwright, Research Department stated that the bill provides that
any insurance contract issued Kansas may contain a subrogation clause.

Bill Edds, Revisor’s Office, gave the following definition of Subgrogation:
The substitution of one person in the place of another with reference to a
lawful claim, demand or right - so that he who is substituted succeeds to
the rights of the other in relation to the debt or claim, and its rights,
remedies or securities.

Dick Brock, Insurance Department, presented a packet of information (Exhibit
I) from pricor hearings on subrogation held in 1984 along with information
from the Attorney Generals office on the same.

There were no proponents appearing to testify on House Bill 2961.
Wavne Stratton, representing both the Kansas Hospital Association and Kansas

Medical Scciety testified in opposition to House Bill 2961 and his testimony
is attached as Exhibit II.

There were no further conferees con the bill and the meeting was adjourned at
4:05 p.m.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of _L
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| KANSAS
INSURANCE DEPARTMENT

420 S.W. gth

Topeka 66612 913-296-3071

1-800-432-2484 FLETCHER BELL
STATE OF KANSAS g Commissioner

March 5, 1984

The Honorable Elwaine Pomeroy, Chairman
Senate Judiciary Committee

Statehouse, Room 143-N

Topeka, Kansas 66612

Res K.A.R., 40-1-20

Dear Senator Pomeroy:

In testimony given on Senate Bill No. 758 and Senate Bill No. 760 in your committee on
Thursday, March 1, 1984, Kansas Administrative Regulation 40-1-20, which places a prohibition
on subrogation clauses in contracts of certain accident and health insurance policies, was
discussed. At that time, your committee requested that we provide you with our authority for
promulgating the aforementioned regulation and our authority for implementing it. In that
regard, we offer the following comments.

K.A.R, 40-1-20 provides as follows:

Insurance companies; subrogation clauses prohibited for certain coverages. All
insurance companies are prohibited from issuing contracts of insurance in Kansas
containing a "subrogation" clause applicable to coverages provided for
reimbursement of medical, surgical, hospital or funeral expenses, authorized by
K.S5.A. 40-103, 40-216, 40-1110, 40-2201, 40-2208, 60-217(a), effective January 1,
1966; amended January 1, 1967.

This regulation was promulgated in 1966, amended in 1967 and has been subject to review by the
Legislature on many occasions since that time. The regulation was promulgated to reflect what
has always been and still is considered to be the law in the State of Kansas regarding
subrogation of accident and health insurance.

As background to discussing K.A.R. 40-1-20, it is necessary to review the law concerning
subrogation generally. The question of whether the rights of subrogation are applicable to
accident and health coverages as set out by recognized rules from time immemorial since the
right of subrogation both equitable and contractual is a right which carries over from common
law. While in many instances, an insurer has the right of subrogation, this right of subrogation
is not unlimited. A review of the law clearly indicates that an insurer insuring against loss by
reason of personal action or death resulting from an accident is not entitled to be subrogated in
equity or at common law. In Appleman on Insurance, Volume 3, § 1675, p. 495, it states
"Subrogation rights are common under policies of property or casualty insurance, wherein the
insured sustains a fixed financial loss, and the purpose is to place that loss ultimately upon the
wrongdoer ... In personal injury contracts, however, the exact loss is never capable of
assertainment. Life and death, health, physical well-being, and such matters, are incapable of
exact financial estimation ... the General rule Is, therefore, that the insurer is not subrogated
to the insured's rights or to the beneficiary's rights under contracts for personal insurance. M

EXHIBIT I



INSURANCE DEPARTMEN1

TOPEKA
The Honorable Elwaine Pomeroy Page 2

March 5, 1984

The right of subrogation is applicable to liability insurance, theft insurance, and guarantee
insurance but it is not applicable in life and accident insurance which, are not indemnity
contracts. (See Connecticut Mutual Life Insurance Company v. Railway Company, 25 Conn.
265; Anheuser-Busch v. Starley, 28 Cal.2d 347, 170 P.2d 448; Gatzweiler v. Milwaukee Railroad
Company, 136 Wis. 34, 116 N.W. 663).

The distinction in subrogation between acecident and health and other insurance coverage is
further set forth in the Circuit Court of Appeals in Crab Orchard Improvement Company v.
Chesapeake Railway Case, 115 F.2d 277. In that case the court stated the principle that "in
view of the close connection between indemnity principles and principles of subrogation but

where indemnity is not present as in life insurance or accident insurance, the subrogation
feature has no application."

While Kansas law has not directly addressed the question of subrogation of accident and health
insurance, in Ellis County v. International Harvestor Company, 174 Kan. 357, 255 P.2d 117, it
holds that subrogation is a normal incident of indemnity insurance. However, since accident
and health insurance is not considered to be indemnity insurance, there is no right of
subrogation. Couch on Insurance 2d, Volume 16, Section 61:8. As such, inasmuch as there is no
right of subrogation to accident and health insurance arising by operation of law through
common law or equity, it is a right which must be either judicially or statutorily created. It
should be remembered that subrogation is a right of action only and must be established by
judicial process. See U.S. Miller v. Union Insurance Society, (CCA) 39 F.2d 25.

Therefore, inasmuch as Kansas has not created a statutory right of subrogation for accident and
health insurance, the regulation was promulgated to reflect the existing law. This regulation

was promulgated in 1966 when the Insurance Department was requried to draft regulations to
state general policy positions.

It is our position this regulation does not establish any new law, nor create or take away any
right an insurer had at common law or in equity. It merely reflects the law as it exists in
Kansas. Although the regulation was first promulgated in 1966, it reflects the position that can
be traced back as far as 1941 when K.S.A. 40-1110 was enacted. This statute allowed for
medical, surgical, hospital and funeral benefits to be provided in an automobile liability
insurance policy. While these benefits were provided in the policy, no right of subrogation was
allowed. In 1957, when this statute was amended to authorize insurers to offer uninsured
motorist coverage in their automobile liability policies, the Legislature specifically provided
that the uninsured motorist coverage could be subrogated. They did this by adding a proviso to
the statute that specifically gave the insurers the right to subrogate uninsured motorist
benefits. However, what is perhaps more important is that the legislature did not authorize
subrogation of the accident and health benefits already provided. Instead, when the Senate
Insurance Committee was presented with a proposal to allow subrogation of accident and health
coverage, they rejected it. The reason it was necessary to specifically authorize subrogation of
uninsured motorist coverage by statute was because based upon the nature of the uninsured
motorist coverage provided, it would not have been subject to subrogation without specific
statutory authorization. As such, the Legislature chose to authorize subrogation of these
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benefits, yet chose not to authorize subrogation of the accident and health benefits. When the
offer of uninsured motorist coverage was made mandatory in 1968 by the enactment of K.S.A.
40-284, the Legislature again specifically authorized the subrogation of uninsured motorist
benefits by enacting K.S.A. 40-287.

Although accident and health benefits could not be subrogated at common law or in equity, this
is not to say they cannot be subrogated. They can be subrogated if the Legislature authorizes
it. To our knowledge, there are two instances in Kansas law where accident and health
payments are allowed to be subrogated by statute. These are in the workers' compensation and
Kansas no-fault law where the Legislature has specifically enacted legislation to allow for this
right. These rights of subrogation have been provided for in K.S.A. 44-532 and K.S.A. 44-504 of
the Workers' Compensation Act and K.S.A., 40-3113a of the Kansas Automobile Injury
Reparations Act.

In regard to the subrogation of personal injury protection benefits, there has recently been a
question regarding to what extent these benefits can be subrogated. As you are no doubt aware,
the Kansas Automobile Injury Reparations Act requires that certain accident and health
benefits be provided as personal injury protection benefits in an automobile liability insurance
policy. For example, the law requires the policy to provide $2,000 in medical benefits and
rehabilitation benefits, $650 per month in disability benefits and survivors benefits, $1,000 in
funeral benefits, and $12.00 per day in substitution benefits. K.S.A. 40-3113a allows for the
subrogation of these personal injury protection benefits by the insurer to the extent that they
duplicate the tort recovery. Therefore, although these benefits are subject to subrogation, they
are only subject to subrogation if they, in fact, duplicate the tort recovery. Pursuant to a case
just recently decided by the Kansas Supreme Court on January 13, 1984, the Supreme Court
limited the right of subrogation to these benefits. See State Farm v. Kroeker, 234 Kan. 636.

Other questions have arisen concerning the extent of subrogation of these personal injury
protection benefits, Some insurers provide personal injury protection benefits in amounts in
excess of that required to be provided by the statute. For example, some policies will provide
medical benefits of $25,000, ete. The question involved whether or not these additional
benefits were subject to subrogation. It was thought by many, including our Department, that
subrogation only applied to the personal injury protection benefits that were required" to be
provided at law. This would be the minimum benefits required. Others believed that the
subrogation provision went to all benefits denominated as "PIP benefits". It was our position
that "only the minimum benefits required to be provided were subject to the subrogation
provision of K.S.A. 40-3113a and that any benefits provided in excess of those amounts were
just "excess" accident and health coverage provided pursuant to K.S.A. 40-1110. Based upon
the history of the law of subrogation on these benefits and the administrative regulation in
question, K.A.R. 40-1-20, it was our position that these benefits were not subject to
subrogation. This issue was presented to the House Judiciary Committee on April 5, 1982.
After hearing questions regarding the subrogation of these additional benefits, the judiciary
committee advised that they were in agreement with the interpretation of the law of our
Department which prohibited the subrogation of these additional benefits based -upon the

administrative regulation. We have attached a copy of that letter and the minutes of the
meeting for your review.
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Because of our understanding of the law, we feel that it was appropriaté to promulgate Kansas
Administrative Regulation 40-1-20. The Commissioner is cloaked with the responsibililty under
K.S.A. 40-103 to "make all reasonable rules and regulations necessary to enforce the laws of the
State relating thereto.," K.S.A. 40-216 requires that the Commissioner be assured that all
contracts of insurance or indemnity that shall be issued or delivered in this State to comply .
with the requirements of the laws of this State. K.S.A. 40-1110, K.S.A. 40-2201 and K.S.A. 40-
2208 provide for the issuance of insurance in this State that provides coverage for medical,
surgical, hospital and funeral expenses. K.S.A. 40-1110 provides that this insurance coverage
can be added to a bodily injury liability policy such as automobile insurance while K.S.A. 40-
2201 provides that this coverage can be included in an accident and sickness policy. K.S.A. 60-
217(a) of the Kansas Code of Civil Procedure provides that an action shall be brought by the
real party in interest. With the insurer not having a right of subrogation at common law for

these type of benefits, such a right of action could not be assigned to them. (See prior statute,
K.S.A. 60-401.)

In summary, this regulation has been in effect for over eighteen (18) years and merely reflects
the status of the Kansas law concerning subrogation of accident and health insurance benefits.
We do not consider the promulgation of this regulation to constitute a policy decision by this
Department as it only reflects the law as it is. Rather, in our opinion, it would have been a
major policy decision had we attempted to promulgate a regulation which allowed for
subrogation of aceident and health coverage.

We wish to emphasize that the issuance of the regulation did not change any prior state policy
nor did it restrict the then existing rights of any pearty concerned. To our knowledge, insurance
companies have never been permitted to subrogate accident and health benefits paid under
Kansas contracts except as is specifically permitted by Legislative enactment such as in
workers' compensation, uninsured motorist coverages and personal injury protection benefits
(No-Fault Law). Further, it has always been our position that we could not approve the use of

such subrogation provisions in insurance contracts issued in Kansas unless the Legislature
specifically so provided.

If we can provide any further information or answer any questions, we will be happy to do so.
Very truly yours,

Fletcher Bell
Commissioger of Insurance

A7 / s
Ron Todd
Assistant Commissioner

RT:kn

ce:  All Senate Judiciary Committee Members
LE/042



LEGAL MEMORANDUM

SUBJECT: Validity of K.A.R. 40-1-20

BY: William W. Sneed, Chief Attorney
Special Assistant Attorney General

Michael J. Dutton, Attorney
Special Assistant Attorney General

DATE: April 5, 1984

In an April 2, 1984 meeting, the Kansas Insurance Department was advised that the Attorney
General was considering ruling K.A.R. 40-1-20 invalid. The Department was provided a copy of
the proposed opinion holding the regulation was improperly promulgated. Having carefully
reviewed the proposed opinion, we must respectfully disagree with its findings and conclusions.
We offer this legal memorandum in response to the proposed opinion and as our explanation of
why we feel the regulation was properly promulgated and is valid.

K.A.R. 40-1-20 is a regulation first promulgated by the Kansas Insurance Department as a
response to K.8.A. 77-415 in 1965. The regulation provides:

"All insurance companies are prohibited from issuing contracts of insurance in
Kansas containing a 'subrogation' clause applicable to coverages providing for
reimbursement of medical, surgical, hospital or funeral expenses. (Authorized by
K.5.A. 40-103, 40-216, 40-1110, 40-2201, 40-2208, 60-217(a); effective Jan. 1, 1966;
amended Jan. 1, 1967)."

There are two central issues which need to be addressed in this memorandum. First, if K.A.R.
40-1-20 is voided by the Attorney General, must the Kansas Insurance Department approve
subrogation clauses relative to accident & health insurance policies? Second, is K.A.R. 40-1-20
a valid regulation pursuant to Kansas law?

In regard to the first issue, whether the Department must approve subrogation of accident &
health benefits, we offer the following comments. A* the present time, accident & health
insurers in Kansas do not subrogate on the benefits provided in their policies. If this regulation
is held invalid, those same accident & health insurers, such as Blue Cross/Blue Shield
corporations and others, will most assuredly seek, through policy endorsement, language to
provide them with the right of subrogation on these accident & health benefits. It is our
understanding from the meeting we had with the Attorney General's staff and from the
language in the draft opinion, the Attorney General is not saying our position on the law
prohibiting subrogation of accident & health benefits is incorrect, but that K.A.R. 40-1-20 is
invalid because there was not a proper basis for the promulgation of the regulation. This is an
important point to establish so that our Department will know how to deal with insurers who
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file endorsements to their policies seeking approval of language to allow for subrogation. If the
Attorney General does not disagree with our position on the law regarding subrogation of
accident & health benefits generally, then it would appear that we would be able to deny
approval of such contract langauge.  Howecver, if the Attorney General disapproves our
regulation based upon the opinion that our position on the law of subrogation of accident &
health benefils is in error, then it would not appear that we would have a basis for denying such
language. At the current time, it is our understanding that the rationale for voiding our
regulation is that the implementing statutes cited do not provide a basis for our promulgating
this regulation and that the Attorney General does not disagree with our position on the law of
subrogation of accident & health benefits. Therefore, it is our opinion that it would not be

inappropriate to disapprove subrogation clauses relative to accident & health policies if the
regulation is voided, :

-
<

In the April 2nd meeting, we were advised that the request for the Attorney General Opinian on
K.A.R. 40-1-20 was made by Senator Pomeroy. He made this request after he had inquired of
this Department about the regulation and after we had provided him with a written response in
a March 5, 1984 letter. Apparently, the Attorney General's staff examined the regulation and
our letter of March 5, 1984, and determined that the regulation had been promulgated in large
part to codify what we consider to be existing common law which prohibited the subrogation of

contracts of indemnity,

In the letter which we provided to Senator Pomeroy, we offered an indepth discussion of
common law in regard to subrogation of accident & health contracts. Because we did so, our
letter may have unfortunately over-emphasized this aspect as dealt with by the regulation and
under-emphasized the basis for the promulgation of the regulation. The reason this was done
was to respond to the request by Senator Pomeroy regarding the subrogation of accident &
health insurance generally. The request made by Senator Pomeroy arcse out of a meeting
regarding Senate Bill No. 758 and Senate Bill No. 760, which offered changes to the tort laws of
Kansas. In discussions had concerning these bills, the question arose regarding whether and
under what circumstances accident & health benefits could be subrogated. The subrogation of
these benefits was explained, and reference was made to the regulation. It was at that time
that Senator Pomeroy requested explanation of the regulation. As such, we felt it important to
provide him with a broad scope of discussion regarding subrogation as opposed to a broad
discussion of the reasons and basis for implementing the regulation. It is necessary to
understand the context of the request as made by Senator Pomeroy so one can understand the
emphasis we placed upon our respective answer. This is extremely important in light of the
fact that validity of K.A.R. 40-1-20 has now been challenged on the basis that the implementing
statutes do not constitute a proper basis for promulgation of this regulation.

K.S.A. 40-103 provides that the Commissioner of Insurance shall have the power to make all
reasonable rules and regulations necessary to enforce the laws of this State relating to
insurance. K.A.R. 40-1-20 is such a regulation. What constitutes a rule and regulation is set
forth in K.S.A. 77-415(4), to wit:

"A standard, statement of policy or general =order, including amendments or
revocations thereof, of general application and having the effect of law, issued or
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adopted by a state agency to implement or interpret legislation enforced or
administered by such state agency or to govern the organization or procedure of
such state agency."

K.A.R. 40-1-20 is a regulation which falls within this definition because it represcnts a
statement of policy of general application, adopted by the Insurance Department to interpret
and implement legislation enforced and administered by our Department. The statement of
policy of general application the regulation denls with is the issue of subrogation of accident &
health insurance benefits. The legislation that the regulation has been adopted to interpret and
implement is K.S.A. 40-2201, et seq, and K.S.A. 40-1110.

The statutes of Article 22 of the Insurance Code, are the uniform poliey provisions of accident
& health policies that are allowed to be written in Kansas. The uniform policy provisions, as set
forth in these statutes, have been in effect since 1951. The statute which is cited as the basis
for the implementation of K.A.R. 40-1-20 is K.S.A. 40-2201, which defines the term "policy of
accident & sickness insurance" and reflects the policy as is specifically set forth in the
remaining statutes of Article 22. In essence, what Article 22 provides is the required and
permissible provisions, allowed by the Kansas Legislature, in a policy of accident & health
insurance. If a policy provision is contrary to the required or permissive provisions, then it is
not permitted in a policy of accident & health insurance in Kansas. It is for this reason we

believe K.S,A. 40-2201, et seq., constitutes an express basis for the promulgation of K.A.R. 40-
1-20.

An examination of Article 22 will demonstrate why we believe this is the case. Under K.S.A.
40-2203(A), the required provisions of every accident & health insurance policy delivered or
issued for delivery in this State are set forth. These provisions must be provided in the
language of the statute. However, insurers may use different wording if approved by the
Commissioner of Insurance so long as the language is not less favorable, in any respect, to the

insured or beneficiary. As one can see, there are twelve required provisions set forth in
subparagraph (A) that must be included in policies of accident & health insurance delivered or
issued for delivery in this State. In subparagraph (B), insurers are authorized to incorporate
certain other provisions in their contracts of accident & health insurance. There are eleven
"other provisions™ which are permitted under subparagraph (B). All of the provisions set forth in
K.5.A. 40-2203 constitute a legislative drafting of required and permissible provisions allowed
in an accident & health insurance policy as defined in K.S.A. 40-2201. The right of subrogation
is not provided in either the required provisions of subparagraph (A) or of the "other provisions"
as set forth in subparagraph (B). And, in subparagraph (B)(4) and (5) where other insurance
provisions are permitted, it is specifically provided that, "In applying the foregoing policy
provision no third party liability coverage shall be included as 'other valid coverage'." This
represents a clear legislative decision not to allow accident & health insurance policies as set
forth in K.S.A. 40-2203 to pro-rate or to in any way reduce their obligation as provided in
subparagraph (B)(4) and (5). The fact that the Legislature recognized that there may be
available third party liability coverage but did not provide the accident & health insurance a
right of subrogation, is clear evidence that the Legislature feels that such a provision is not
warranted. 5

The fact that a subrogation provision is left out of K.S.A. 40-2203(A) and (B) is significant when
examining K.S.A. 40-2203(C) and K.S.A. 40-2204. In these statutes, it very clearly states that
if a provision is not in a section, or is inconsistent, it shall be omitted from the policy. In
K.5.A. 40-2204, it is provided that while there may be certain other poliey provisions
permissible, no policy provision.not subject to K.S.A. 40-2203 shall be allowed which-will make

B
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" a policy "less favorable in any respect to the insured or the beneficiary and the provisions
thereof which are subject to this act.” (Emphasis added). It is very clear that a right of
subrogation is not allowed under K.S.A. 40-2203. 1t is also very clear that the effect of such a
provision would make the policy less favorable to the insured or the beneficiary. It would be
less favorable to the insured because the benefits provided under the policy would be less
because the insured would have to pay benefits badk from proceeds recovered from g liability

To assure these policy. forms were properly filed as required under K.S.A. 40-216, the
Legislature enacted K.S.A. 40-2203(G), which gave the Commissioner the authority to make
such reasonable rules and regulations concerning the procedure for the filing or submission of
policies subject to this Act as are necessary, proper or advisable to the administration of this
Act. As the law was amended and updated, the purpose was set forth in K.S.A. 40-2216 in 1976

coverages or with the settlement of claims ., ." (emphasis added). Certainly, the subrogation
provision could be considered contusing for the insured when attempting to settle one's claim
since it would require re-payment,

allowed in Kansas. If such subrogation was to be allowed, it would have to be included in those
provisions enacted by the Legislature in K.S.A. 40-2203. The fact that provisions regarding
subrogation of accident & health benefits are not specifically or expressly identified as being
impermissible does not mean the Legislature failed to consider this issue. The Legislature
cannot be expected to list every impermissible provision that could be submitted in a policy of
accident & health insurance. This would be impossible. The Legislature enacted K.S.A. 40-2204
as a provision to handle this matter.

We believe K.S.A. 40-1110 also gives us a sound basis for the promulgation of K.A.R. 40-1-20.
This statute, which was enacted in 1941, allows for medical, surgical, hospital, and funeral
benefits to be provided in an automobile liability insurance policy. This statute was and is a
fire & casualty statute. It Was necessary to enact it to allow fire & casualty insurers and their
respective agents to sell accident & health coverage in their policies. Otherwise, if the statute
had not been enacted, the aceident & health coverage could only be sold or provided by accident
& health insurers and their agents, and would be subjected to the provisions of K.S.A. 40-2201,
et seq. This would have meant that an in-depth endorsement specifically complying with -
Article 22 would have been required to be attached to the automobile policy even though it only
authorized the limited medical payment coverage. Since this was considered impractical,
pursuant to K.S.A. 40-2208(4), K.S.A. 40-1110 was exempted. The fact that K.S.A. 40-1110 was
exempted from Article 22 does not mean the underlying principles were inapplicable to the
coverage provided in K.S.A. 40-1110, however. Instead, the general principles, including
subrogation, were still inapplicable. Thercfore, while accident & health benefits were allowed
to be provided in g policy of automobile insurance, no right of subrogation was extended. This
is very apparent when K.S.A. 40-1110 is examined. The limited medical payments coverage
does not provide for subrogation. In 1957, when the statute was amended to authorize insurers
to offer uninsured motorist coverage in their automobile liability insurance policies, the

They did this by adding a proviso to the statute that specifically gave the insurers the right to
subrogate the uninsured motorist benefits. At the time the subrogation of uninsured motorist
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benefits was proposed, a proposal was made to allow for subrogation of accident & health
benefits. However, when the Scnate Insurance Committee was presented with this proposal,
they rejected it.

From the discussion we had with representatives of the Attorney General's staff and from the
draft language we revicwed, it would appear that the rationale for invalidating K.A.R. 40-1-20
is that they feel it is without an express basis in statute and because it represents an effort by
our office to legislate policy rather than to merely administer it. We strongly disagree that the
regulation is without basis in statute or that we are attempting to legislate policy. To the
contrary, in 1965, when the Legislature defined a rule and regulation as being "a standard,
statement of policy or general order... of general application...," we conscientiously
attempted to put into regulation those positions of broad general application. At that point in
time, our Department was contacted by the then Attorney General and we were requested to
provide them with a list of all of the Department's current regulations and positions, and submit
the same for their review. We did so and the Attorney General provided us with a list of those
positions that they advised us to promulgate as regulation. We then promulgated those positions
into regulations, included those with our then.current regulations, which included K.A.R. 40-1-
20, we submitted it to the Attorney General and received their approval. It was reviewed at
that time in light of the same statutes as are now being considered and it was held to be valid.
It is important to note that none of these statutes upon which the regulation is based have been
altered or amended in any significant way since the 1966 approval of the regulation. Therefore,
this is not a policy-making decision or legislative effort by the Commissioner, it is purely an
administrative attempt to comply with the rules and regulations as mandated by the
Legislature.

We firmly believe the basis for the promulgation of this regulation is clearly and expressly
grounded in the statutes and passes the stringent tests imposed by judicial review. We
recognize the broad language of the many judicial decisions that have struck down certain
administrative regulations both in Kansas and in other jurisdictions. The broad language which
is set forth in some of these opinions must be used with caution in applying them to other cases
with different factual situations.

We have carefully reviewed all the cases cited and the language quoted in the draft opinion and,
after having done so, we believe that the promulgation of K.A.R. 40-1-20 was within our
authority and properly carried out. We find nothing in those cases which addresses a-situation
similar to the facts and statutes involved with the promulgation of K.A.R. 40-1-20. The cases
cited involve situations where the administrative agency was clearly acting beyond its power.

A few examples of why we believe the cited cases are inapplicable is in order. State ex rel. v.
Columbia Picture Corporation, 197 Kan. 448 (1966), involves an extreme situation where an
administrative agency attempted to promulgate through regulation a cure to some
constitutional defects in its enabling legislation. As a result, the Supreme Court ruled that the

regulations were void and that the acts of the administrative agency were beyond its power.
The Court stated: ‘

"An administrative rule and regulation which goes beyond that which the Legisalture
authorized, which is out of harmony with or violates the statute, or which alters,
extends, limits or attempts to breathe life into the source of its legislative power, is
said to be void. Likewise, the power to adopt rules.and regulations is not the power

== to legislate in the true sense, and under the guise of a rule and regulation,
legislation may not be enacted.” 197 Kan. at 454. -
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Other cases can be cjted wherein similar language is evoked, Willeott v. Murph y 204 Kan. 640
(1970), involves a situation where the Director of the Alcoholic Beverage Contral promulgated a
regulation that took away a clear right granted to jts licensees by statute to sel] g certain kind
of beer. As such, the Court struck this regulation down as being legislative, rather than
administrative. There is no clear right being taken away in K.A.R. 40-1-20.

A United States Supreme Court case is cited in the draft opinion i'mmediately folowing
language which reads, "However, a rule and regulation cannot be promulgated simply because it
is in harmony with the .statutes and common law, but instead must have a specific basis
grounded in one or more statutes." U.S. v. Larianoff, 431 U.S. 864 (1977). After having
reviewed this opinion, we find no applicability to the promulgation of our regulation.
Furthermore, we believe the case may have been incorrectly cited because we can find -no
reference or basis for the above quoted sentence which refers to the statement that g
regulation "must have g specific basis grounded in one or more statutes." The facts of the case
certainly differ from the situation at hand in that the Department of Defense promulgated a
regulation which clearly violated a Congressional act relating to when pay increases begin for
certain military personnel who re-enlist. )

We do not believe the 1978 case of the U.S. Customs Court has any applicability either. In CBS
Imports Corporation v. U.S., 450 F.Supp. 724 (Cust.cCt. 1978), the Court struck down an
interpretation of a statute by U.S. Customs officials who issued a bulletin (not a regulation)

establishing criteria to determine the value of property that were more restrictive than the
statute.

As such, we do not believe there are any cases cited in the draft opinion, nor have we found any
in our own research, that should cause K.A.R. 40-1-20 to be voided. We admit that we have
found broad judicial language that, when looked at without the benefit or knowledge of the
facts of the case in which the language is cited and the facts of ours, could lead to an
interpretation different from ours. However, when looking at these cases with the knowledge
of all the facts, we do not believe they apply so as to void K.A.R. 40-1-20,

Rather, we have found some Kansas cases which, if reviewed in light of the facts of our case,
support our position that the regulation is valid and was properly promulgated.

In Hartman v. State Corporation Commission, 215 Kan. 758 (1974), the Court held that a

valid even though the grant of authority for the promulgation of the regulation was not
expressly provided in the statutes. The appellant made the normal arguments employed in
attacking a regulation. It was argued the regulation did not carry out any statutory objective;
it was outside the authority conferred on the administrative agency; it conflicted with the
legislative authorization; it had no reasonable relation to its purpose; the statute applied to only
current waste while the regulation applied to future waste; and, finally, that regulations of this
kind in other States were based Upon more specific enabling statutes. (at p. 766).

The Court dismissed all these arguments after looking at the broad authority granted the
Corporation Commission in K.S.A. 55-604 and K.S.A. 556-704:

"The foregoing statutes provide broad authority and direction to the corporation
commission to prevent waste, including economic waste, in the production of ojl and
gas, to conserve these natural resources and to protect usable water as it may be
affected by drilling for oil and gas. It has specific duties with respect to drilling,
placement of pipe and abandonment and plugging of wells. To discharge all these
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responsibilities effectively the legislature must have been aware the commission
would need certain information as to the holes drilled. Rule-making power was
given the commission in carrying out its functions." (at p. 768). (Emphasis added).

This is important because the statutes the Court referred to are similar in scope to K.S.A. 40-
103 and K.S.A. 40-2203(C) of the Insurance Code. In upholding the validity of the regulation,
the Court held: :

"We need not labor the matter. The legislature has authorized the commission to
adopt regulations for the prevention of waste and for the protection of all fresh
water strata and oil and gas-bearing strata encountercd in any well drilled for oil.
We think the power to enact the rule in guestion is necesgarily implied within those
broad grants and the information required by the rule is reasonably related to the
prevention of waste in the production of oil and gas and to the protection of usable
water as it may be affected by such production.” (at p. 770). (Emphasis added).

We beljeve the holding in this case has particular application to the examination of the validity
of K.A.R. 40-1-20. The Court recognized that the Legislature had given the Corporation
Commission broad authority and direction to prevent waste. Our statutes give us broad
authority and specific direction regarding the approval of accident & health policies. The Court
noted the rule-making power was given to the Commission to carry out its functions. So too
have we been given such rule-making power. Most importantly, the Court did not require that
the enabling statutes give the Commission & specific or express power to enact the rule in
question. Rather, the Court held that ™. .. the power to enact the rule in question is
necessarily implied within these broad grants . . ." (at p. 770). (Emphasis added).

While we believe our power to enact K.A.R. 40-1-20 is express under K.S.A. 40-2201, et seq.,
(specifically K.S.A. 40-2203 and K.S.A. 40-2204) and K.S.A, 40-1110, if it is not express we feel
most certain that it is necessarily implied by those statutes.

Finally, the Court required that the regulation was reasonably related to the statutes. We
firmly believe our regulation meets this test which is to clarify or identify acceptable policy
provisions filed in forms in Kansas.

Lindstrom v. St. Franeis Hospital, 6 Kan.App.2d 948 (1980), also adds support for our position.
At issue in Lindstrom was the validity of K.A.R. 49-20-1F which was a regulation defining the
term "or other basis" as used in K.S.A. 44-313(c). The hospital in Lindstrom contended that
such regulation was invalid for the reason that it went beyond that which the Legislature had
authorized. The Kansas Court of Appeals, however, upheld the validity of the regulation. In
support, the Court states that K.S.A. 44-325 directs the Secretary of Human Resources to adopt
rules and regulations to administer and enforce the provisions of the Wage Act, and that "by
clarifying the definition of wages by defining 'or other basis' and by prohibiting forfeiture
clauses, the regulation complements the statute by closing up some apparent loopholes."
(Emphasis added). It is our opinion that K.A.R. 40-1-20 complements our statutes.

In fact, we believe, K.A.R. 40-1~20 passes the judicial mustard under the stern tests set forth in
State ex rel. v. Columbia Picture Corporation.  K.A.R. 40-1-20 does not, under any
circumstances, go beyond what the Legislature has authorized in K.S.A, 40-2203. It certainly is
not out of harmony with or in violation of the statute. Nor does it alter, extend, limit, or
attempt to breathe life into the source of its legislative power., To the contrary, K.A.R. 40-1-
20 does exactly what an administratijve regulation is intended to do under K.S.A. 77-415, which




f policy of general application adopted to implement or interpret
the legislation administered by the Insurance Department, which, in thig case, are the uniform
policy provisions of K,S.A, 40-2203. It does nothing more than that.

express provision specifically using the key language in question such as the term "subrogation,"
(The holding in Hartman is to the contrary). If this type of standard was placed upon the
determination of the validity of a regulation, there would be absolutely no need for regulations.
Such a requirement would make regulations a needless exercise couched in redundancy as it
would repeat the content of the enabling statute, And, if the regulation is merely "repeating"
the law, the Joint Committee on Rules and Regulations would not approve them. In fact, it is

the Committee's firm position that no rule or regulation is needed or will be approved if it
merely repeats the law. "

Therefore, based upon the above, it is our opinion that K.A.R. 40-1-20 was properly
promulgated and is valid. we respectfully request that you give these arguments careful
consideration when the validity of K.A.R. 40-1-20 is reviewed.

Respectfully submitted,

William S. Sneed
Kansas Insurance Department Chief Attorney
Special Assistant Attorney General

Michael J. Dutton
Kansas Insurance Department Staff Attorney
Special Assistant Attorney General
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612

MAIN PHONE (913) 296-2213
ROBAE:Z;T IS GSaI:iTFAN CONSUMER PROTECTION 298-27%)
RNEY
. ANTITRUST 296-S2ys
April 20, 1984 :

ATTORNEY GENERAL OPINION NO. 84- 35

The Honorable Elwaine P. Pomeroy
State Senator, Eighteenth District
State Capitol, Room 143-N

Topeka, Kansas 66612

Re: Insurance -- Administrative Rules and Regulationsg --
Prohibition of Subrogation Clauses; Statutory Basis
for Regulation

Synopsis: Pursuant to K.S.A. 40-103, the commissioner of in-
surance has authority to make all reasonable rules
and regulations nNecessary to enforce the laws of
this state relating to insurance. One such regu-
lation, K.A.R. 40-1-20, prohibits the use of subro-
gation clauses in contracts of insurance which pro-
vide for reimbursement of medical, surgical, hospital
or funeral expenses. While authorization for the
promulgation of this rule ang regulation is present
in various statutes relating to insurance, the statutes
cited in the regqulation are not the statutes actually
being implemented by the regulation. Accordingly, the
rule and regulation is valid, but should be amended to
correctly reflect the statutes being implemented. Cited
herein: K.S.A. 40-103, 40-216, 40-287, 40-1110, 40-2201,
40-2203, 40-2204, 40-2208, 40-3113a, K.S.A. 1983 Supp.
44-504, 44-532, K.S.A. 60-217, K.S.A. 1983 Supp. 77-
415, 77-416, K.A.R. 40-1-20.

* * *

Dear Senator Pomeroy:

As Chairman of the Senate Judiciary Committee, you request our
opinion on a question concerning the validity of an admini-
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strative rule and regqulation. Specifically, you direct us to
K.A.R. 40-1-20, which was promulgated by the commissioner of
insurance. You express the committee's concern that this regu-
lation is not based on specific statutory authority, and is
therefore void as being an attempt by the commissioner to leg-
islate rather than administer insurarice laws.

The regulation at issue has been in effect since 1966, and
has only been amended once, in 1967. As amended, it reads:

"Insurance companies; subrogation clauses
prohibited for certain coverages. All in-
surance companies are prohibited from issu-
ing contracts of insurance in Kansas con-
taining a 'subrogation' clause applicable to
coverages provided for reimbursement of medi-
cal, surgical, hospital or funeral expenses.
(Authorized by K.S.A. 40-103, 40-216, 40-1110,
40-2201, 40-2208, 60-217(a), effective Janu-
ary 1, 1966; amended January 1, 1967.)"

In a letter from the office of the commissioner of insurance,

which you provide with your request, the presumed authority for

the regulation is set forth. Briefly, it is as follows: (1) The
regulation reflects what has always been the common law in Kansas
and elsewhere, namely that accident or health insurance policies

are not indemnity contracts and therefore are not subrogated as

are property or casualty insurance; and (2) statutory authority
exists in K.S.A. 60-217, which provides that actions shall be
brought in the name of the real party in interest, and in var-

ious statutes in the insurance area (Chapter 40). Another memo

from the Commissioner's office provides additional, albeit different,
rationale, namely the existence of K.S.A. 40-2203 and 2204. .
"Subrogation" is defined as the right of the insurer to be put in
the position of the insured in order to pursue recovery from

a third party who is responsible for the loss to the insured
which the insurer has paid. . As stated in Couch on Insurance 24
(rev. ed.) §61:18, p. 93 {(1983) :

"Subrogation has the dual objective of (1)
preventing the insured from recovering twice
for the one harm, as would be the case if he
could recover from both the insurer and from
a third person who caused the harm, and (2)
reimbursing the surety for the payment which
it has made. A sounder approach to the
problem is that a wrongdoer who is legally
responsible for the harm should not recejve
the windfall of being absolved from liability
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because the insured had hag the foresight to
obtain, and hag paid the expense of procuring,
insurance for his protection; since the insured
has already been paid for his harm, the lia-
bility of the third person should now inure
for the benefit of the insurer. Stated
simply, subrogation is a creature of equity
having for its burpose the working out o€

an ecquitable adjustment berween the partics

by securing the ultimate discharge of a dekt
by a verson who in ecuity and good conscience
ought to pay it.”

The commissioner rotes in his letter that the Kansas courts have
not addressed specifically the question of subrogation of accident
and health insurance. The Kansas court has held that subrogation
is a normal incident of indemnity insurance, in accord with common
law practice. Ellis Canning Co., v. International Harvester Co.,
174 Kan. 357 (1953). At this time, however, it is undetermined
whether the Kansas courts would adopt the common law prohibition
of subrogation in accident and health insurance policies, as has
been done in other states. see, e.g., Harleysville Mutual Ins. Co.
v. Lea, 2 Ariz.App. 538, 410 P.3d 495 (1966), Travelers Indemnity
Co. v. Chumbley, 394 S.wW.2d 418 (Mo. App. 1965). However, courts
in some states have Judicially determined not to follow the tradi-
tional rule (Liberty Mutual Ins. Co. v. Clark, 165 Ga.App. 31,

299 S.E.2d4 76 (1983), Geertz v. State Farm Fire & Casualty, 451
P.2d 860 (Ore. 1969)]), while in some states the common law has
been replaced by statutory authority. Pate v. MFA Mutual Insur-
ance Co., 649 P.2d 495 (Okla. 1982).,

While Kansas does not have a blanket statute authorizing sub-
rogation, separate statutes have been enacted in a number of .
areas, such as workmen's compensation (K.S.A. 44-504, 44-532),
uninsured motorist coverage (K.S.A. 40-287) and personal injury
protection benefits under the Kansas Automobile Injury Reparations
Act (K.S.A. 40-3113a). 1In a recent case involving the latter,
K.A.R. 40-1-20 was held to have been pre-empted in part, although
the court did not find the regulation invalid in toto. Hall v.
State Farm Mutual Automobile Insurance Co., 8 Kan.App.2d 475 (1983).

Given this background, we may turn to the authority for the regu-
lation itself., K.A.R. 40-1-20 was issued under of the authority of
the commissioner to make all reasonable rules and regulations neces-
sary to enforce the laws of Kansas relating to insurance and in-

surance companies. K.S.A. 40-103. However, the commissioner's
authority in this area is not absolute, for he may act only
within the limits prescribed for him by the legislature. As

stated by the court in Fidelity Life Association v. Hobbs, 161
Kan. 163, 170 (1946), certain legal principles are applicable
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to the insurance commissioner: "One is that the legislature
makes the law and that its fiats must be observed by him. An-
other is that the statute is the source of his power and all
of his acts must be within the limits of the authority it con-

fers upon him." In the area of rules ang reqgulations, his

power is administrative in nature, not legislative, and to be

valid, must be within the authority conferred. Stato o rel. v,
Columbia Pictures Corporation, 197 Kan. 448 (1966 . In addi-ion,
Che Conuussioner ~as no general or common law bPowers., Woods v,
tlidwest Convevor Cz., 231 Kan. 763 (1982), 1 Am.Jr.2d Alminiscrasive
Law. 570. T

The rule and regulation lists six statutes as authority for the
regulation, namely X.5.a. 40-103, 40-216, 40-1110, 40-2201, 40-2208,
and 60-217(a). As not~d above, K.S.A. 40-103 simply authorizes

the commissioner to make rules and regulations necessary to enforce
the insurance laws of Kansas, and does not speak to any substantive
areas of policy. K.S.A. 40-216 allows the commissioner to regquire
companies to file their policies with his office, but likewise isg
without substantive Provisions as to their content. K.S.A. 40-
1110, 40-2201 and 40-2208 do deal with specific provisions which
must be included in certain types of insurance contracts, but do

not expressly address the subject of subrogation, either as a
grant of authority or a prohibition. Lastly, K.S.A. 60-217(a)
contained in the Code of Civil Procedure, provides that the
plaintiff in an action shall be the person who by the substantive
law possesses the right to be enforced. According to Vernon's
Kansas Rules of Civil Procedure, Vol. 2, §60-217.1 (1963), this
statute "effects a purely procedural change" leaving the "sub-
stantive law as to what claims are assignable" unaffected.

!

However, while none of the above statutes provides a sufficient
basis for the rule and regulation in question, it is our opinion
that other statutes pertaining to insurance in fact do so. '
Specifically, K.S.A. 40-2203(A) sets forth provisions which are
required in every policy of accident and health insurance issued
or delivered in this state. 1In addition to the twelve provisions
set forth therein, subsection (B) lists eleven additional ltems
which may be included in thé policy at the option of the insurer.
In none of these provisions, either in the required or optional
sections, is the right of subrogation in accident and health
insurancepolicies permitted. To6 the contrary, in paragraphs (4)
and (5) of subsection (B), which deal with the concept of "other
valid coverage," third party liability coverage is not permitted.
K.5.A. 40-2204 makes it clear that any other provision in a policy
may not be less favorable to the insured than what is found in
K.S.A. 40-2203. In that a subrogation clause would reduce the
benefits which ultimately are received by a policy holder, it
would be "less favorable," and S5O0, not allowed.

While the existence of the above two statutes 1s not disclosed
in the regulation, as is required by K.S.A. 1983 Supp. 77-416(a),
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it is further our opinion that this omission, being a technical
one, does not affect the validity of the regulation. In that
it is based on authority provided by the legislature, K.A.R.
40-1-20 is a valia interpretation or implementation of legislation
which is enforced by the Commissioner. K.S.A. 1983 supp. 77-415.
While the omission in the supporting citations should be remedied,
this in not sufficient reason to void the regulation. See, e.g
State ex rel. v. Columbia Pictures Corp., supra.- o

¢!

In conclusion, pursuant to K.S.A. 40-103, the commissioner of in-
surance has authcrity to make all reasonable rules and regulations
necessary to cnforce the laws of this state relating to insurance.
One such reqgulation, K.A.R. 40-1-20, prohibits the use of subro-
gation clauses in contracts of insurance which provide for reim-
bursement of medical, surgical, hospital or funeral expenses,
While authorization for the promulgation of this rule and regu-
lation is present in various statutes relating to insurance, the
statutes cited in the requlation are not the statutes actually
being implemented by the regulation. Accordingly, the rule and
regulation is valid, but should be amended to correctly reflect
the statutes being implemented.

Very truly vyours,

ROBERT T. STEPHAM
ATTORNEY GENERAL OF KANSAS

P A ——

Jeffrey S. Southard
Assistant Attorney General
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House Insurance Committee

Mr.

House Bill 2961

Chairman and Members of the Committee:

DAVID E. BRUNS

MARTA FISHER LINENBERGER

JOSEPH E. McKINNEY
MICHAEL T. O’HARA
CURTIS J. WAUGH
DANIEL J. GRONNIGER

OF COUNSEL
ROBERT A. McCLURE

I am attorney for the Kansas Hospital Association and
Kansas Medical Society and I would like to briefly express
concern about the above bill.

the
our

House Bill 2961 is a simple 1little bill that allows any

insurance company to contain in it's policy a provision allowing
subrogation. The implications of this bill, given the current
malpractice climate in Kansas, are significant however.

I will not restate the reasons for the current
administrative regulation which prohibits the subrogation of
insurance coverage as I understand the Insurance Commissioner has
made such information available to you. Suffice it to say that
there is a strong common law heritage which supports the
Commissioner's position that subrogation is inappropriate for
this type of insurance.

The doctrine of subrogation cannot be discussed without also
discussing a rule of evidence termed the collateral source rule.
Indeed it is more than coincidental that attempts to change the
subrogation rule arise when this legislature is now deliberating
the modification of the collateral source rule.

Subrogation allows a party or in this case an insurance
company who has paid a claim to then seek recovery against
someone legally responsible for the payment. An example of
course is the situation where an automobile collision occurs, an
insurance carrier pays under their collision coverage and then
seeks recovery against the tort feasor.

In the medical malpractice arena or personal injury
litigation field there is a double recovery for plaintiffs in
many instances. The jury, because of the collateral source rule,
is not told that the plaintiffs expenses have been paid. The

I ST
F -
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jury then awards the expenses and the plaintiff is under no
obligation to refund the money. This inequity has contributed to
the litigation explosion and the need for tort reform.

There are two ways to resolve this inequity. Either by
abrogating the collateral source rule to permit juries to know
that the expenses have been paid and thus are not properly
chargeable against the defendant or by allowing subrogation so
that the plaintiff does not recover twice.

How can the citizens of Kansas best be served? Permitting
subrogation continues the spiral of increasing jury verdicts. It
is an inefficient method of compensating injured persons. The
statistics show that approximately 55% of the premium paid by
health care providers is spent on transaction costs, attorneys
fees and similar expenses. Passage of this bill will have
several potential effects:

1. It will continue the increase of medical malpractice
verdicts.

2. It will increase the recovery by plaintiffs' attorneys
since they will take a contingent fee on whatever is recovered.

3. It will encourage litigation instead of discouraging
litigation. If some company 1is out a considerable amount of
money for a long term illness they will be motivated to see if
they can find some physician or hospital to pay their expense.

The House Judiciary Committee passed out House Bill 2693
yesterday and I understand that this will be on General Orders
tomorrow. This bill modifies the collateral source rule.
Patricia Danzon, an economist, has estimated that the
modification of the «collateral source rule is the most
significant step which can be taken to reduce premiums. The
value of this piece of legislation, assuming it is passed by this
legislature, will be lost if House Bill 2961 is passed.

For these reasons, we urge that House Bill 2961 not be
favorably acted upon.

WTS: jmm






