Approved January 26, 1988

Date
MINUTES OF THE _ HOUSE  cOMMITTEE ON JUDICIARY
The meeting was called to order by Representative Rgﬁi;;m?. Wunsch at
___EiEQ_K%Upﬂmon January 20 19.88in room 313-S of the Capitol.

All members were present except:
Representatives Crowell, O'Neal and Sebelius, who were excused.

Committee staff present:
Jerry Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes Office
Mary Jane Holt, Committee Secretary

Conferees appearing before the committee:
Attorney General Robert T. Stephan
Ron Smith, Kansas Bar Association
Jerry Slaughter, Kansas Medical Society
Winston Barton, Secretary of Social and Rehabilitation Services
Esther Wolf, Secretary of Aging
Pat Donahue, Kansas Legal Services, Inc.
Irving Peterson, Riley County Silver Haired Legislature, Manhattan
John Yager, A.A.R.P., Clearview City

The Chairman announced the Commitee would hear bill requests.

Attorney General Robert T. Stephan presented a list of bill
requests for the Committee to consider for introduction. These proposals
were the result of a study by the Attorney General's Drug Task Force,
(see Attachment I).

, Representative Whiteman moved and Representative Peterson seconded
to introduce the bills requested by the Attorney General as Committee
billg. The motion passed.

Ron Smith requested the Committee introduce a bill amending
the uniform commercial code, and a bill concerning garnishments, (see
Attachment II).

A motion was made by Representative Buehler to introduce the
bills requested by the Kansas Bar Association as Committee bills. The
motion was seconded by Representative Fuller. The motion passed.

Jerry Slaughter requested the Committee introduce four bills
concerning the collateral source rule, (see Attachment IIT); non-economic
damages, (see Attachment IV); periodic payment of damages, (see Attachment
V); and punitive damages, (see Attachment VI).

Representative Snowbarger moved to introduce the four bills
requested by the Kansas Medical Society, as Committee bills. Representative
Douville seconded and the motion passed.

Hearing on S.B. 264-Authorizing the division of assets between spouses
in determining eligibility for medical assistance.

Secretary Winston Barton provided the Committee with a summary
of S.B. 264 and a comparison of Kansas proposals and federal proposals
on division of assets/income legislation, (see Attachment VII). He was
supportive of S.B. 264 and said S.R.S. would be willing to assist the

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verhatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page __L__ Of __.2..__



CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY

room 313 ~=SStatehouse, at ___3:30 x¥x/p.m. on January 20, 19.88

Committee with this legislation. He said S.R.S. would have some technical
amendments.

Secretary Barton stated if lines 206 through 210 were deleted,
the federal match would be withheld and the fiscal note would double for
the state.

Secretary Esther Wolf testified the Department on Aging requests
that S.B. 264 be passed.

A Summary of Silver Haired Legislature Resolution No. 403, encouraging

the enactment of S.B. 264, was distributed to the Committee, (see Attachment
VIII). Also distributed was a copy of a memorandum dated March 30, 1987,
from the Legislative Research Department explaining the division of resources
and income according to S.B. 264, (see Attachment IX), and a copy of a
proposed amendment submitted last year which would strike lines 206 through
210 and lines 285 through 289 and insert a New Sec. 4, (see Attachment

X).

Pat Donahue, in his testimony, advised the Committee on the present
federal "division of assets" initiatives; explained the U.S. 9th Circuit
Court of Appeal's decisions upholding the rights of medicaid states to
permit spouses to divide income; and reviewed the issues which remained
unresolved at the end of the last session, (see Attachment XI). He also
distributed an article he wrote, Medicaid and Long-Term Institutional
Care for the Victims of Catastrophic Disabling Illness, dated September-
October 1987, from the Kansas Bar Association Journal, (see Attachment
XII).

Irving Peterson expressed his concern that S.B. 264 be passed.

The Chairman submitted a petition from Kenneth Thompson and
80 members of the Bonner Springs Senior Citizens Club requesting passage
of 8S.B. 264, (see Attachment XIII).

John Yager stated if the division of assets bill is not passed
both spouses will have to be institutionalized at state expense.

A revised fiscal note dated January 20, 1988 was distributed
in the amount of $1,394,478, of which $627,515 would be state funds, (see
Attachment XIV).

The Committee meeting adjourned at 4:40 p.m.

The next meeting will be on Thursday, January 21, 1988, at 3:30
p.m. in room 313-S.

Page _ 2 _of _ 2



GUEST REGISTER

DATE January 20, 1988
HOUSE JUDICIARY
NAME ORGANI ZATION ADDRESS

oot Salod fosies Coovall enGave v |usToasec
diattid a7 o Y e filen,
ke Ahal At ' - - Z 2
/j,(u/ HeraLr2i - Josl} wﬂ?
Vel %{jdﬁ//gpfﬁ P ' ¢ L ) Ci g L
/%’/ : Q“w’W AADKD A Coddey 4t 7‘/”@ st A =
//%Zqz‘ (] S thnl ADRDA s At NAIL o S

Inavnel) Bombesd

Lo 224 -4 @MW%]/@

%@%bﬁ/fz/

/hu@7%m@¢v-

A Dfﬂf-t/c Ww/f/wﬂw Ccé/zﬁzﬁ,

///efm

74/2’% a;,/é{f

\proenas L2, 7. /N IV /5

féffm}é//‘%

/(/’nm.

7??7%&[(&, Ks

Jwé’ uzj;‘;/«—o‘v(

YV iz, 7

S#Z //347, >

«

//})ff ‘? / ng — A/ /fm,//
' ' o} A
//QL@V\ e (2/401 méo/m e V%in/ww« /S
ADeDA | Lpeat 20ad sitRask

Cansd &M

| ESSE \%Cx\‘ Covmn Covniil o~ AGing

Koring Depotratnt o O\ryqb

i A

QUATRACD S LeDHlbk

Loty ¢ i,

CW%&,() P2 O z// = Oﬁ”‘ﬂuﬁwﬁ /7//
/”f

b Mw/wz;u

4&‘ Q&C/\ v

Cro-n

f1o | gt 103

M@«?‘/é Lj;;,éf“\ Serns

Covored ons fFeiees Z//w)-e ans AT

L5 ] Ol {:7 -re I

Wl L

AARE Chaee (9L

/cu C

Lﬁ»wv ﬁ,(_ww:. M y/{c..l//u};

/,CPQ/M— 5'-(—/ Dt é‘/é‘/“{;‘; LCM,(zA/c

/ﬁf& .

(M%\\ h\a/QU/)(

08 ety Y

f%«h \QM\,«, Ca Q/M&JCWW U\MM
Ahes U0

Chzrview Cf%ju;/{(

}a/ Wﬁv

FHRP

S &y i cy.17;( ’/(S‘

"ZM 4& /LL’M%Q&'}L@“I Z

ga. K&

/£, /‘/A-c(/c/{/ C{fh ’U

7/,
AL

.
VZ s LA

A AL

i . 30
N A
i

¢ O




GUEST REGISTLR

/ 7

DATE //7/0
HOUSE JUDICIARY
NAME ORGANIZATION ..ADDRES s
J/,al/l /‘4"—,/5//&‘, Ol & orle — EMM/’L/
i Y ‘v\, o (‘)'D((»Q g?)
Aniba Sl flebea i Lliuded Lufulr A~/ ‘K%” o4
Mehee 00l Topeli
P\L g ”:8 v o : DOE
~ {&4’/%% Loy, Eﬁ/jf‘/ fnsien %ﬂ%p
Wecoeitc CQU v | GO WDz | Fmed
— > 7
mu’( ¢ /«lq SSUR 1 - OB serVER
ﬁmfm f} :U/&‘li@%ﬂj ” . ~ W
AA: Lo Genwan— | S Coc (rood k¢ toceals o Terne e
KQUM D.MEfac avuf? KS /jlﬁmes FOir"WLheAgénch 7@;—/’&"/@
/\ N4 I\f\{'am’\r\\\‘\ Cansas Coalihie n en Bfing e W

S KL Fod . Copezpe ///
Swk prig /@ﬂgﬁ é’/@
| SwrAAH-
TRk "Gump SR T PerA
( U e /;(w/ /. 5K5 7',&5,{4
,éfc/)'f/_%/ /zA/WQi SAL ze/éé >
Mw@gim 8Pl e gt fLeh Peney 64 /L%&C ‘ | A Maden
/}xcf Le c}« 7 | {( sz4 Z/Mz,.@ \/\/;’w [Ra s,
FS@,W 74//%4 b g
WMJ e WRon M,,JL\W
%//%@ 2/ /QJMZ KﬂCﬁ 7}2{'@,{/&/

Uk&/ @Zﬂ&m

YA ,w y- «4/ J

T&Aado .
/




GUEST REGISTLR v 7/
DATE 20

HOUSE JUDICIARY

ORGANIZATION ADDRESS

M%’ 1s. \%V (551 . - | ool
£ s "1: vdié;c»« 75%4A AZLJVJ Afgé&sg%%él,(:

AQK AAA — ﬁcﬁ“t/dﬁcﬁ/ﬁz{ | F/K (.




MEMORANDUM

TO: Kansas House Judiciary Committee

FROM: Robert T. Stephan, Attorney General

SUBJECT: Legislative Proposals from the Attorney General's
Drug Task Force

DATE: January 20, 1988

Criminal Justice/Law Enforcement

1) Amend X.S.A. 1987 Supp. 65-4127b to increase the penalty
for manufacturing controlled substances to a C felony. Under
current law the penalty for manufacture is only an A
misdemeanor. The task force believes the penalty should be as
great for manufacture as for possession.

2) BAmend K.S.A. 65-4127a and K.S.A. 1987 Supp. 65-4127b to
increase the penalty for distributing substances from a D
felony to a B felony in those instances in which the
distribution is to a child under the age of 18 years.

3) Amend K.S.A. 1987 Supp. 21-3610a which relate to
furnishing cereal malt beverage to a minor or intoxicants to a
minor to enhance a second ceonviction to an A misdemeanor.
Under current law the penalty is and remains a B misdemeanor
regardless of the number of convictions.

4) Amend K.S.A. 1987 Supp. 41-727 which relates to purchase
or consumption of liquor by minors to make the crime a class C
misdemeanor upon first conviction and a class B misdemeanor
upon a second or subsequent conviction. Currently it is an
unclassified misdemeanor punishable by a fine of not less than
$100 nor more than $250 and up to 40 hours public service for
persons over the age of 18 but less than 21 years of age.

5) Create a new alternative for the courts to utilize in
dealing with alcohol and drug abusers. This would allow the
judge to send a defendant to a drug or alcohol rehabilitation
treatment program in a secure facility prior to sentencing.
The procedure would further require all defendants to have an
alcohol and drug presentence evaluation prior to disposition
of the case.

6) A new state crime patterned after the federal crime of
arranging drug sales or purchases over the telephone should be
established as a class D felony.

Al trmerl =



Intervention/Treatment

1) Pass a legislative resolution requiring that all inmates
in the custody of the Secretary of Corrections be screened for
alcohol and drug abuse problems by a qualified evaluator and
be provided appropriate treatment for identified problems
prior to release. Although the parole board has basically
been requiring inmates who become parole eligible to complete
a drug treatment program if necessary, there is no requirement
otherwise that this be done.

2) Require all juvenile offenders who have been adjudicated
for a felony type offense to be assessed by certified alcchol
drug safety action project and referred for treatment or
education programs if appropriate. Such assessment should be
discretionary in cases in which the juvenile offender is
adjudicated for a misdemeanor type offense or the juvenile is
placed on diversion.



60-717. Order of garnishr--nt. (a)
Form. (1) An order of garnishme  issued
independently of an attachmen:, either
prior to judgment or as an aid for the en-
forcement of a judgment, for the purpose of
attaching any property, funds, credits or in-
debtedness belonging to or owing the de-
fendant, other than earnings, is declared to
be sufficient if substantially in the following
forni:

“In the District Court of A
County, Kunsas, A. B., Plaintifl, vs. C. D., Defendant,
and E. F., Garnishce. The State of Kansas to the Gar-
nishee: You are hereby ordered as a garnishee to file
with the cletk of the above named court, within 10 days
atter service of this order upon you, your answer under
oath stating whether you are at the time of the service
of this order upon you, and also whether at any time
thereatter but before you sign your answer, indebted to
the defendant, or have in your possession or control
any property belonging to the defendant, excluding
carnings (compensation for personal services, whether
denominated as wages, salary, commission, bonus or
otherwise) due and owing the defendant and stating
the amount of any such indebtedness and description
of any such property. For the purpose of this order, if
you are, at the time this order is served upon you, an
executor or administiator of an estate coutaining prop-
erty or funds to which defendaut is or may become
entitled as alegatec or distributee of the estate upon jts
distribution, you are deemed to be indebted to the
defendant to the extent of such property or funds. You
are further ordered o withhold the payment of uny
such indebteduess, or the defivery away from yourself
af any such property, antil the Turther order of e
cowsl. Your answer ou the form served herewith shall
coustitute substantial compliance with this orde;.

“Failure to file your answer may entitle the plaintiff
to judgnient against you for the full umount of the claim
and costs.

“Witness my hand and secal of the court at
in this couunty, this _

R —_ 1y

day of ___ e
- , Clerk of the court, ____
County.”

(2) An order of garnishment, issued in-
dependently of an attachment as an aid for
the enforcement of a judgment and for the
purpose of attaching earnings of the de-
fendant, is declared to be sufficient if sub-
stantially in the following form:

“In the District Court of
County, Kansas, A. B., Plaintifl, vs. C. D., Defendant,
and E. F., Garnishce. The State of Kansas to the Gar-
nishee: You are hereby ordered as a garnishee to fiic
with the clerk of the above named court, within 98 days
after service of this order Upon you, your answer under
oath stating whether you are indebted to the defendant
by reason of earnings {compensation for personal ser-
vices, whether denominated ay wages, salary, commis-
sion, bonus or otherwise) due and owing the defendant
and stating the amount of any such indebtedness.
Computation of the amount of your indebtedness shall
be made as prescribed by the wnswer form served
herewith and shall be based upon defendant’s eurnings

... You are hereby ordered as a garnishee to file
with the clerk of the above named court, within
30 40 days after service of this order upon
you, your answer ...

—

... defendant's earnings for the--entire-ner—

for théeRBEeTGrmnt pay peniodan-wielr this ordcr is
served upon you. You are further ordered to withhold
the payment of that portion of defendunt’s earnings
required to be withheld pursuant to the directions
accompanying the answer form until the further order
of the court. Your answer on the form shall constitute
substantial compliance with this order,

“Failure to file your answer may entitle the plaintiff
to judgment against you for the full amount of the claim
and costs.

“"Witness my  hand and  seal of the court at
e in this county, this
day of - 19,
. Clerk of the court,

County.”

maet any pay period ending #m--whieh
during the thirty (30) day period beginning the
day this order is served upon you. You are fur-
ther ordered to withhold from each payment for
earnings due the defendant for the pay periods
ending during such thirty (30) day period the
payment of that portion of defendant's earnings
required to be withheld pursuant to the directions
accompanying the answer form until the further

order of the court.




If such order of garnishment i ued at
the written direction of the party  atled to
enforce the judgment, pursuant to K.S.A.
60-716 to enforce (1) an order of any court
for the support of any person, (2) an order of
any court of bankruptcy under chapter X111
of the federal bankruptey act or (3) a debt
due for any state or federal tax, the clerk of
the district court shall cause such purpose to
be clearly stated on the order of garnish-
ment and the accompanying garnishee’s
answer form immediately below the cap-
tion. If the gamishment is to enforce a court
order for the support of any person, the
garnishment shall not exceed 50% of an
individual’s disposable earnings unless the
person seeking the garnishment specifies to
the garnishee a greater percent to be with-

held, as authorized by subsection (g) of

K.S.A. 60-2310 and amendments thereto.

(b) Service and return. The order of
garnishment shall be served on the garni-
shee, together with two copies of the form
for the garnishee’s answer prescribed in
K.S.A. 60-718 and amendments thereto and
returned by the officer making service in
the same manner as an order of attachment.
1f the order is served priorto a judgment on
the plaintiff's claim, the order shall also be
served on the defendant, if the defendant
can be found, but failure to serve the de-
fendant shall not relieve the garnishee from
liability under the order.

(c) Effect. An order of garnishment is-
sued to attach any property, funds, credits ot
other indebtedness belonging to or owing
the defendant, other than earnings, shall
attach (1) all such property of the defendant
which is in the possession or under the
control of the garnishee, and all such credits
and indebtedness due from the garnishee to
the defendant at the time of service of the
order and (2) all such property coming into
the possession or control of the garnishee
and belonging to the defendant, and all
such credits and indebtedness becoming
due to the defendant between the time of
the serving of the order of garnishment and
the time of the signing of the answer of the
garnishee, but if the garnishee is an execu-

tor or administrator of an estate and the_
defendant is or may become a legatee or

distributee thereof, the order of garnish-
ment shall attach and create a first and prior
lien upon any property Or funds of such
estate to which the defendant is entitled
upon distribution of the estate and the gar-
nishee shall be prohibited from paying to
the defendant any of such property or funds
until so ordered by the court from which the
order of garnishment was issued.

AN



An order of garnishment issued for the T
purpose of attaching earnings of the de-
fendant shall have the effect of attaching the entire

nonexempt portion of the defendant’slearn-
ings for the i

which the order is served onexempt
earnings are earnings which are not exempt
rom wage garnishment pursuant to K.S.A
60-2310 and amendments thereto, and com-

. "
strike "entire normal pay

thirty (30) day

putation thereof for a normal ay period
shall be made in accordance witE the direc-
" tions accompanying the garnishee's answer
form served with the order of gamishment.

History: L. 1963, ch. 303, 60-717; L.
1969, ch. 284, 81; L. 1970, ch. 238, § 7. L.
1972, ch. 222§ 2. .. 1978. ch. 227, §2: L.
}982, ch.247 § 1. L. 1983, ch. 198, § 1. July

e



60-718. Answer of ga _hee; reply;
judgment; limitation when garnishee is
public officer. (a) Within 10 days after ser-
vice upon a garnishee of an order of gar-
nishment issued to attach any property,
funds, credits or indebtedness belonging to
or owing the defendant, other than earn-
ings, the gamishee shall file a verified an-
swer thereto with the clerk of the court,
stating the facts with respect to the demands
of the order. The answer of the garnishee
shall be sufficient if substantially in the
following form, but the garnishee’s answer
shall contain not less than that prescribed in
the form:

ANSWER OF GARNISHEE

State of Kansas
County of

being first duly sworn, say
that on the —______ duy of —
19, I wus served with an order of garnishment in
the above entitled action, that I have not delivered )
the defendant ——— ., uny money, per-
sonal property, goods, chattels, stocks, rights, credits
nor evidenee of indebledness belonging to the de-
fendint, othier than canings, since receiving the order
of garnishient, and that the following is a true and
correct statement:

(1} (Money or indebtedness due) I hold money or
ani indebted to the defendant, other than for carnings
duc and owing defendant, as of the date of this answer,
in the following mauner and amounts. —

(2} (Personal property in possession) I have pos-
session of personal property, goods, chattels, stocks,
rights, credits, or effects of the defendant, as of the dute
of this answer, described aud having an estimated
value as follows:

(3} (Tou be answered by garnishee who is an exec-
utor or administrator of an estate) 1 am an

of the estute of

(eaccutor or admmistrator)
containing funds or property to which defendunt is or
may become entitled as a

(fegatee or distributee)

and I understand that the order of garnishment shall
attach and create a first and prior lien on all such
propurty or funds to which defendant becomes entitled
upon distribution of the estate and that T am prohibited
from dclivering to defendant any such property w
funds until further order of the court from which the
order of garnishment was issued. The approximate date
for distributing  the assets  of the  estate s
—_— Y .

I will hold the above described moneys or other
items in my possession, until the further order of the
courtl.

. Signature), Garnishee
Subscribed and sworn to before me this
day of N .

INSTRUCTIONS TO GARNISHEE

This form is provided for your convenience in fur-
nishing the answer required of you in the order of
garnishment. If you do not choose to use this form, your
answer, under oath, shall not contain less than that
prescribed herein. Your answer must be filed with the
clerk of the above-named court within the time pre-
scribed in the order of garnishment,

(b) Within 86 days alter service upon a
garnishee of an order of garnishment issued
for the purpose of attaching any earnings
duc and owing the defendant, the garnishee
shall file an answer thereto with the clerk of

r40



.

the court, stating the facts w respect to
the demands of the order. If the defendant
is not employed by the garnishee or has
terminated employment with the garnishee,
the answer is not required to be verified.
Otherwise, the answer shall be verified.
The answer of the garnishee is declared to
be suflicient if substantially in the following
form, but the garnishee’s answer shall con-
tain not less than that prescribed in the
form:

ANSWER OF GARNISHEE

The defendant
Tenninated employment on

— {37 (check

{date) one)

Was never employed.

{Signature), Garnishee
If one of the above applies, you are not required to
complete the remainder of this form and it is not
required to be verified. You must return the form
within the time prescribed in the order of garnishment.
If neither of the above applies, you must complete
the remainder of this form and have it verified.

State of Kansas
County of

being first duly sworn, say
that on the day of
19 , I was served -with an
order of garnishment in the above entitled action, that
since being served with said order I have delivered to
the defendant only that portion
of the defendant’s eamings authorized to be delivered
to the defendant pursuant to the instructions accomnpa-

nying this form and that the statements in my answer —

are true and correct.

INSTRUCTIONS TO GARNISHEE

The order of garnishinent served upon vou has the

U‘\

The order of garnishment served upon you has
the effect of attaching all pay periods which end
during the thirty (30) day period beginning cn the

effect of attachingfthat portion of the delendant's carn.
ings {defined as compensation for personal services,
whether denominated as wages, salary, commission,
bonus or othenwise) which is not exempt from wage
garnishment. This form is provided for your conve-
nience in furnishing the answer required of vou in the
order. It is designed so that yon may prepare vour
answer in conjunction with the preparation of vour

payroll. Wait until the end of the normal pav perindtrm-_'
whith-thisorderhasheos ! »aw and apply

A4 T p
the tests set forth in these instructions to the entire
earnings of the defendant-emplovee during the pa
period, completing your answer in accordance with
these instructions. If you do not choose to use this
form. yvour answer, under oath, shall not contain less
than that prescribed herein. Your answer must be filed
with the clerk of the above-named court within the
time prescribed in the order of garnishment.

First, furnish the information required by para-
graphs (a) through () of the form below. Read carefully

day you are served with the order of garnishment
for that portion of the defendant's earnings (de-

fined as...

e

S

Wait until the end of the normal pay period or
periods -4m--whieh-this--order-has—-been-served
vpor-yeu which end during the thirty (30) day
period beginning on the day you are served with the
order of garnishment and apply the tests set forth
in these instructions to the entire earnings of the
defendant-employee ending during the -—pay
thirty (30) day period, completing yvour answer in
accordance with these instructions.

the “Note te Garnishee™ following paragraph (f). Then,
if the total amount of the defendant-emplovec’s dis-
posable earnings are not exempt from wage garnish-
ment, complete paragraphs (g) and () of the form by
computing the amount of defendant-emplovee's dis-
posable earnings which are to he paid over to the
defendant-employee by using the following table:

L If the defendant-employee's disposable earn-
ings are Jess than
$100.50 for a Weekly pay period
$201.00 for a Bi-Weekly pay period
$217.75 for a Semi-Monthly pay period
$435.50 for a Monthly pay period
Fay the emplovee as if the employvee’s pay check were
not garnished.




1. If the defend:mt;el:i‘ir_)f(;v):e;"s' dlcpoﬂahle earn-

ings are
$100.50 to $134.00 for a Weekly pay perio
pay the defendant-employe.” .100.50
$201.00 to $268.00 for a Bi-Weckly pay period
pay the defendant-employec $201.00
$217.75 to $290.33 for a Semi-Monthly pay period
pay the defendant-employee $217.75
$435.50 to $580.67 for a Monthly pay period
pay the defendant-employee $435.50
Any disposable earnings remaining after payment of
the above amounts shall be retained until further order
of the court.
I11. If the defendant-employee’s disposable ean-
ings are more than
$134.00 for a Weekly pay period
ay the defendant-employee 75% of
the defendant-employee’s disposable earnings
$268.00 for a Bi-Weckly pav period
ay the defendant-employee 75% of
the defendant-employee’s disposable earnings
$290.33 for a Semi-Monthly pay period
ay the defendant-employee 75% of
the defendant-employee’t disposable earnings
$580.67 for a Monthly pay period
ay the defendant-employee 75% of
the defendant-employee’s disposable earnings
Any disposable earnings remaining after pavment of
the above amounts shall be retained until further order
“of the court.
IV. SUPPORT ORDERS. If the person seeking the

garnishment for court ordered support desires to gar--

nish more than 50% of disposable earnings. that person
may request in writing to the clerk of the eourt to check
one of the below applicable percentages:

55% Emplovee also supports a spouse or depen-
dent child not covered by this support order and pay -
ments arc 12 weeks overdue.

60% Emplovee does nat support a spouse or de-
pendent child and payments are not 12 weeks overduc.

65% Emplovee does not support a spouse or de-
pendent child and payments are 12 weeks overduc.

STATEMENT OF GARNISIIEE

(a) The normal pay period for defendant is weekly
every two weceks scmi-monthlv

(b) This answer covers earnings for the
rormet~ pay period or periods beginning on the
day of » 19 , and ending on the

e monthly (designate_one).
(b This ancwer covers camings for thelmesrml pay
period beginning on the . . day of
9___, and ending on the
ey of 9 whidh

mamualpes period includes the day on which the order

of garnishment was served upon me.
(¢) Total gross earnings due for the normal

pay period covered by (b) above are Lo L T
(d) Average gross carsings for normal pay

period as designated in (a) above oo L L S
(¢} Amounts required by law to be withheld

for the messssmd pay pvrind‘sm ered by () above

day of s 19__:__which nermei—-pay
period includes the day on which the order of gar-

nishment was served upon me.

b

(e) Amounts required by law to be withheld for

are:

(1} Federal social security tax .08
(2) Federal income tax ... . $ -~
(3) State income tax .. ... ... [ S
(4) Railroad retirement tax ... .. s

Total

(Deduct only those items listed above)

(f) Disposable eamings for the ™ pay
periodycovered by (b) above are (subtract (e}
from (¢} above)

Note to Garnishee: 1f the order of garnishment states
at the top of the order that it is issued to enforce (1) an
order of any court of bankruptey under chapter X1IT of
the federal bankruptey act or (2) a debt due for any state
or federal tax. you must retain in your possession-until
further order of the court all of the disposable earnings

—

the merme: pay period or periods covered by
(b) above are:

(f) Disposable earnings for the nermei
| pay period or periods covered by (b) above are
(subtract (e) from (c) above) .ecevevevecacess$

(f) above for all pay periods ending during the
thirty (30) day period covered by the order of

shown in (f) above! I{ the order of garnishment state< at
the top of the order that it is issued to enforce an order
of any court for the support of any person, you must
retain in your possession until further order of the court
50% of the disposable earningsgshown in (f) abose. or

such greater percentage as may De mdicated 1in para-
graph IV above. If the order of garnishment is not
issued for amy of such purposes, compute the amount of
carnings which may be paid to defendant pursuant to
the instructions accompanving this form and furnish
the information required by (2) and (I below.

garnishment.
i

507 of the disposable earnings for all pay periods

ending during the thirty (30) day period covered by
the order




() In accordance with the instructions ac-
companying this answer form. 1 have d~*-r-
mined that the amount which may be p )
defendantis .......... ... S

(h) After paying to defendant the amount
stated in () above, 1 am holding the remainder
of defendant’s disposable earnings in the
amount of ... $

1 will hold in my possession until further order of
the court all of the moneys required hercin to be
withheld.

(Signature’, Gamishee
Subscribed and sworn to before me this
day of 19

Answer of gamishee must be filed with the clerk of
this court pursuant to Kansas law.

(c) The clerk shall cause a copy of the
answer to be mailed promptly to the plain-
tiff and the defendant. Within 10 days after
the filing of the answer the plaintiff or the
defendant or both of them may reply thereto
controverting any statement in the answer.
If the garnishee fails to answer within the
time and manner herein specified, the court
may grant judgment against garnishee for
the amount of the plaintiff's judgment or
claim against the defendant, but if the claim
of the plaintiff has not been reduced to
judgment, the liability of the garnishee shall
be limited to the judgment ultimately ren-
dered against the defendant. Such judg-
ments may be taken only upon written mo-
tion and notice given in accordance with
K.S.A. 60-206 and amendments thereto.
Notwithstanding the foregoing, if the gar-
nishee is a public officer for the state or any
instrumentality thereof and the indebted-
ness sought by plaintiff to be withheld from
defendant is an indebtedness to defendant
incurred by or on behalf of the state or any
instrumentality thereof, judgment against
the state or such instrumentality shall be
limited to an amount for claim and costs not
exceeding the total amount of the indebt-
edness of the state or instrumentality
thereof to defendant. If the garnishee an-
swers as required herein and no reply
thereto is filed, the allegations of the answer
are deemed to be confessed. If a reply is
filed as herein provided, the court shall try
the issues joined, the burden being upon
the party filing the reply to disprove the
sworn statements of the answer, except that
the garnishee shall have the burden of
proving offsets or indebtedness claimed to
be due from the defendant to the gamishee,
or liens asserted by the gamishee against
property of the defendant.

History: L. 1963, ch. 303, 60-718; L.
1967, ch. 324, § 1; L. 1969, ch. 284, § 2; L.
1970, ch. 238, § 8; L. 1972, ch. 222, § 3; L.
1978, ch. 227, § 3; L. 1982, ch. 247, § 2; L.
1983, ch. 198, § 2; July 1.
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60-2310. Wage gamish..cnt; defini-
tions; restrictions; sickness preventing
work; assignment of account; exceptions;
prohibition on courts. (a) Definitions. As
used in this act and the acts of which this act
is amendatory, unless the context otherwise
requires, the following words and phrases
shall have the meanings respectively
ascribed to them:

(1) “Earnings” means compensation
paid or payable for personal services,
whether denominated as wages, salary,
commission, bonus or otherwise;

(2) “disposable earnings” means that
part of the earnings of any individual re-
maining after the deduction from such
earnings of any amounts required by law to
be withheld;

(3) “wage garnishment’” means any
legal or equitul)fe procedure through which
the earnings of any individual are required
to be withheld for payment of any debt; and

(4) “federal minimum hourly wage”
means that wage prescribed by subsection
(a)(1) of section 6 of the federal faiv lubor
standards act of 1938, and any amendments
thereto.

(b) Restriction on wage garnishment.
Subject to the provisions of subsection (e),
only the aggregate disposable earnings of an
individual may be subjected to wage gar-
nishment. The maximum part of such earn-
ings of any wage earning individual which
may be subjected to wage garnishment for
any workweek or multiple thereof may not
exceed either (1) twenty-five percent of the
individual's aggregate disposable earuings
for that workweck or multiple thereol, or (2)
the amount by which the individual's ag-
gregate disposable earnings for that work-
week or multiple thereof exceed an amount
equal to 30 times the federal minimum
hourly wage, or equivalent multiple thereol
for such longer period, whichever is less.
No one creditor may issue more than one
garnishment against the earnings of the
same judgment debtor during any one
weorth, bt the court shall allow the creditor
to file amendments or corrections of names
or addresses of any party to the order of
garnishment at any time. Nothing in this acl

——— thirty (30) day period

—

shall be construed as charging the plaintifl
in any garnishment action with the knowl-
edge of the amount of any defendant’s
earnings prior to the commencenient of
such garnishment action.

(¢c) Sickness preventing work. I any
debtor is prevented from working at the
debtor’s regular trade, profession or calling
for any period greater than two weeks be-
cause of illness of the debtor or any member
of the family of the debtor, and this fact is
shown by the affidavit of the debtor, the
provisions of this section shall not be in-
voked against any such debtor until after the
expiration of two months alter recovery
from such illness.

In answering such order the garnishee-employer
shall withhold from all earnings of the judg-
ment-debtor for pay periods ending during such
thirty (30) day period an amount or amounts as
are allowed and required by law.

R




) Assignment of accouni” P any per—
son, firm or corporation sells or igns an |
account to any person or (:()lleclis.° agency,
that person, firm or corporation or their as-
signees shall not have or be entitled to the
benefits of wage garnishment. The provi-
sion of this subsection shall not apply to
assignments of support rights to the secre-
tary of social and rehabilitation services
pursuant to K.5.A. 39-709 and 39-756, and
amendments thereto, or to support rights
whicl have been assigned to any other state
pursuant to title IV-D of the federal social
sceurity act (42 U.S.C. § 651,¢t seq.), or to
the assignments of accounts receivable or
taxes receivable to the director of accounts
and reports made under K.S.A. 75-3728b
and amendments thereto.

(e) Exceptions to restrictions on wage
gurnishment. The restrictions on the
amount of disposable earnings subject to
wage gamnishment as provided in subsec-
tion (b) shall not apply in the following
instances:

(1) Any order of any court for the sup-
port of any person, including any order for
support in the form of alimony, but the
foregoing shall be subject to the restriction
provided for in subsection (g);

(2) any order of any court of bankruptey
under chapter XIII of the federal bank-
ruptey act; and

(3) any debt due for any state or federal
tax.

(B Prohibition on courts. No court of
this state may make, exccute or enforce any
order or process in violation of this section.

() The maximum part of the aggregate
disposable earnings of an individual for any
workweck which is subject to garnishment
to enforce any order for the support of any
person shall not exceed:

(1) If the individual is supporting a
spouse or dependent child (other than a
spouse or child with respect to whose sup-

port such order is used), 50% of the indi-
vidual's disposable carnings for thal week;

(2) il the individual is not supporting a
spousce or dependent child described  in
c}:msc (1), 60% of such individual's dispos-
able carnings for that week: and

(3)  with respect to the disposable carn-
ings ol any individual for any wortkwecek,
the 50% specified in clause (1) shall be 55%
and the 60% specified in clanse (2) shall bhe
65%, if such carnings are subject to gar-
nishment to enforce a support order for a
period which is prior to the twelve-week
period which ends with the beginning of

such workweek.
Y o v LEATAL SRR M 2% -T2 L2003 N4 T 4




Sec. K.S.A. 1986 Supp. 60-717, 60-718 and 60-2310 are here-
by repealed.

Sec. Effective January 1, 1989.
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COLLATERAL SOURCE RULE

This act repeals K.S.A. 60-3403, the abolition of the
collateral source rule in medical malpractice actions passed by
the legislature in 1986. The Kansas Supreme Court held that law
unconstitutional 1in Farlev v. Engelken, 241 Kan. 663 (1987).
Under this act, evidence of ccllatasral source benefits will be
admissible in all personal injury trials after July 1, 1988. If
such evidence o©of <collateral source Dbenefits 1is presented,
evidence of the cost of securing the benefit and amounts to be
taken out of any award to pay back those Dbenefits 1is alsc
admissible. Upon receiving this evidence, the trier of fact must
consider whether any award will duplicate the collateral source
benefits, along with the cost of securing the benefit and amounts
to be deducted from any award for liens or subrogation.

Jﬂ;&/@wﬂf// /4



BILL NO.

AN ACT concerning civil procedure and evidence; repealing K.S.A.
60-3403.

Be it enacted by the Legislature of the State of Kansas.
Section 1. As used in this act:

(a) "Claimant" means any person seeking damages 1in an
‘action for personal injury or death, and includes the heilrs at
law, executor or administrator of a decedent's estate.

(b) ™"Collateral source benefits™ means any of the following
benefits which were or ars reasonably expected to be received by
a claimant, or by someone for the benefit of a claimant, for
expenses incurred or reasonably expected to be incurred as a
result of the occurrence upcn which the personal injury action is
based: (i) Any benefits received as a result of any medical or
other insurance coverage, or any benefit in the nature of
insurance coverage, except life or disability insurance coverage;
and (ii) any workers' compensation benefit, military service
benefit plan, employment wage continuation plan, welfare benefit
orogram or other publicly funded benefit plan or program provided
by law.

(c) "Cost of the collateral source Dbenefit"” means the
amount paid or to be paid in the future to secure a collateral
source benefit by the claimant or Dby any one on benalf of the
claimant.

Secticn 2. In any action for personal injury or death, evidence
of collateral source benefits received, or evidence of collateral
source benefits which are reasonably expected to be received in
the future, shall be admissible.

Section 3. When evidence of collateral source benefits is
admitted into evidence pursuant to section 2, evidence of the
cost of the collateral source benefit and the extent to which
the right to recovery is subject to a lien or subrogation shall
be admissible.

Section 4. In determining damages in any action for personal
injury or death, the trier of fact shall consider: (1) The
extent to which damages awarded will duplicate collateral source
benefits and (2) the cost of the collateral source benefit and
any lien or subrogation right.

Section 5. The provisicns of this act shall apply to any action
pending or brought on or after July 1, 1983, regardless of when
the cause of action accrued.

/=95



Section 6. K.S.A. 60-3403 is repealed.

Section 7. This law shall be in force and take effect after its
publication in the statute books.



NON-ECONOMIC DAMAGES

This bill is designed to consolidate all of the present laws
limiting non-economic damages 1into one law. The bpill. provides
that the limitation on non—-economic damages in medical
malpractices cases (K.3.A. 60-3407) and the limitatlion on pailn
and suffering in personal injury actions apply only to causes of
action accruing before the effective date of this act. This act
then combines both statutes into one law that provides a
limitation of $250,000 on non-econcmic losses in causes of action
accruing after its effective date of July 1, 1988.
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BILL NO.

AN ACT concerning damages £for noneconomic loss 1in damages in
personal injury actions, amending K.S.A. 60-3407 and 1987 Kan.
Sess. Laws Ch. 217, Section 1, and repealing the existing

statutes.
Secticn 1. K.S.A. 60-3407 is hereby amended to read as follows:
60-3407. Limitations on compensatory damages.
(a) In anv medical malpractice liability action:
(1) The total amcunt recoverable by each party from all

defendants for all claims for ncneconomic loss based on causes of
action accruing before July 1, 1988, shall not exceed a sum total

of $250,000; and

(2) subject to K.S.A. 1986 Supp. 60-3411, the total amount
recoverable by each party from all defendants for all claims
shall not exceed a sum total of $1,000,000.

bility action is tried to a

the jury on the limitations
ity of the claimant to obtain
986 Supp. 60-341.

(b) If a medical malpractice 11
jury, the court shall not 1nstruc
imposed by this section or ti 1
supplemental bsnefits under
{c) In a medical malpractice liapility action, subject to
apportionment of fault pursuant to K.S.A. 60-258a and amendments
theresto:

(1) If the verdict results in an award for noneconomic loss
which exceeds $250,000, the ccurt shall enter Jjudgment for
$250,000 for all the party's claims for noneconomic loss.

loss which exceeds the difference between $1,000,000 &and the
amount awarded by the court for damages for noneconomic loss, the
court shall enter Jjudgments £for an amcunt egual to such
difference for all the party's claims for current economic loss.

(2) If the verdict results in an award for current economic

(3) If the sum of the amounts awarded by the court for
nonecconomic loss and for current eccnomic loss is $§1,000,000 cr
more, no judgment shall be entered for future economic loss. TE
the sum of such amounts is less than $1,000,000 and the verdict
results in an award for future economic loss which exceeds the
difference between $1,000,000 and the sum of such amounts, the
court shall enter judgment for the cost of an annuity contract
which, to the greatest extent possible, will provide for the
payment of benefits over the period of time specified in the
verdict in the amount awarded by the verdict for future economic
loss, the cost of such annuity not to exceed the difference
petween $1,000,000 and the sum of the amounts awarded by the
court for noneconomic loss and current economic loss.




(d) The limitations on the amount of damages recoverable for
noneconomic loss under this section shall be adjusted annually on
July 1 by rule of the supreme court in proportion to the net
change in the United States city average consumer price index for
all urban consumers during the preceding 12 months.

(e) The provisions of this section shall not be construed to
repeal or modify the limitation provided by K.S.A. 60-1303 and
amendments thereto in wrongful death actions.

Section 2. 1987 Kan. Sess. Laws Ch. 217, Section 1, is hereby
amended to read as follows:

(a) As used in this section, "personal injury action” means any
action for damages for personal injury or death, except for
medical malpractice liability actions.

(b) In any personal -injury action, the total amount recoverable
by each party from all defendants for all claims for pain and
suffering shall not exceed a sum total of $250,000.

(¢} In every personal injury action, the verdict shall
itemized by the trier of fact to reflect the amount awarded £
pain and suffering. ‘

o o
Y o

(d) If a personal injury action 1is tried to a jury, the court
shall not instruct the Jjury on the limitations of this section.
If the wverdict results in an award for pain and suffering which
exceeds the limit of this section, the court shall enter Jjudgment
for $250,000 for all the party's claims for pain and i
Such entry of Jjudgment by the court shall cccur after
consideration of comparative negligence principles in X.5.3a. 00-
258a.
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(e) The provisions of this section shall not be construed to
repeal or modify the limitation provided by K.S.A. 60-1503 and
amendments thereto in wrongful death actions.

(£) The provisions of this section shall apply only to personal
injury acticns which are based on causes cfE action accruing on or
after July 1, 1987, and before July 1, 10988.

Section 3.

(a) As used in this section "personal 1injury action" means any
action seeking damages for personal injury or death.

{(b) In any personal injury action, the total amount recoverable
by each party from all defendants for all claims for noneconomic
loss shall not exceed a sum total of $250,000. '

(c) In every personal injury action, the wverdict shall be
itemized by the trier of fact to reflect the amount awarded for
noneconomic loss.



(d) If a personal injury action is tried to a Jjury, the court
shall not instruct the jury on the limitations of this section.
If the verdict results in an award for noneconomic loss which
exceeds the limit of this section, the court shall enter judgment
for $250,000 for all the party's claims for noneconomic loss.
Such entry of Jjudgment by the court shall occur after
consideration of comparative negligence principles in K.S.A. 60-

258a.

(e) The provisions of this section shall not be construed to
repeal or modify the limitation provided by K.S.A. 60-1503 and
amendments thereto in wrongful death actilons.

(f) The provisions of this section shall apply only to personal
injury actions which are based on causes of action accruing on or

after July 1, 1988.

Section 4. K.S.A. 60-3407 and 1987 Kan. Sess. Laws Ch. 217,
Section 1, are hereby repealed.

Section 5. This law shall be in force and take effect after its
publication in the statute book.



PERIODIC PAYMENT OF DAMAGES

This act is designed to assure that damage payvments 1n
personal injury actions are made as the claimant needs them. In
so doing, damage awards may be drafted with precision, and the
problems associated with paying a large sum of money 1n the
present to pay future expenses are alleviated.

Under this act, juries are reguired to itemize awards for
past and future damages, £for economic and non—-economic losses,
and to state the number of years over which future damages are tO
be paid. The jury does not reduce the future damages £figure to
present value. Damages incurred to the date of judgment, or past
damages, are paid in a lump sum. Upon the regquest of any partyv,
the court will require that future damages be paid periodically
over the number of years set forth in the verdict.

An annuity 1is then purchased to pay for the judgment,
subject to court approval. Execution on the judgment 1is stayed
until the annuity is purchased and approved. In the event an
annuity is not purchased the court may reduce the judgment Lo
present value and require a lump sum payment.

The act also provides for the abatement of payments whe the
party receiving pavments dies. in a wrong ful death action, the
deceased beneficiary's share 1is redistributed among the living
beneficiaries. To protect payments from creditors, the annuity
is exempt Lfrom levy, garnishnent or attachment. The annulty
payments are not taxable income to the beneficiary.

Since attorney fees are often paid from awards, the act sets
forth options for the payment of such fees. The fee can be paid
out of the lump sum award and periodic payments, Or may be paid
in lump sum in an amount not to exceed 1/3 oF the cecst of the
annuity. The amount paid to purchase the annu:i ty is then reduced
accordingly.

()Q

To guarantee that payments will be secure; annuities
purchased under this act are covered by to the Kansas Life and
Health Insurance Guaranty Act.
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BILL NO.

AN ACT concerning the periodic payment of damages in personal
injury actions, enacting the Periodic Payment of Personal Injury
Judgments Act, amending K.S.A. 40-3003, K.S.A. 60-262, K.S.A.
60-1903, K.S.A. 60-2103, and Kan. Sess. Laws Ch. 224, Section 1,
and repealing K.S.A. 40-3003, K.S.A. 60-1903, K.S.A. 60-2103,
K.S.A. 60-3408, K.S.A. 60-3409, and 1987 Kan. Sess. Laws Ch. 224,
Secticn 1.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) The purposes of this act are to: (1) Alleviate
some of the practical problems incident to unpredictability of
large future losses; (2) effectuate more precise awards of
damages for actual losses; (3) pay damages as the trier of fact
finds the losses will accrue; and (4) assure that payments of
damages more nearly serve the purposes for which they are
awarded.

This Act shall be known as the Periodic Payment of

()
al Injury Judgments Act.

Person
Section 2. As used in this act:

{a) "Economic loss" means (1) reasonable expenses ot
necessary medical care and related benefits, (2) lost wages, time
or income by reason of any disability, (3) aggravatlon of =z
preexisting ailment or condition because of the bodily inj
and (4) other harm for which money damages can be measur=d. In

actions for wrongful death, the term means damages allcwable
pursuant to K.S.A. 1986 Supp. 60-1904 and amendments thereto.

(b) "Future damages" means damages arising from personal
injury or death which the trier of fact finds will Dbe incurred
after the damages findings are made.

(c) "Medical care and related benefits” means reascnable

expenses of necessary medical care, hospitalization  and
treatment. ‘

(d) "Noneconomic loss™" means pain and su
disability, disfigurement and any accompanying mental
In actions for wrongful death, the term means damages a
pursuant to K.S.A. 1986 Supp. 60-1904 and amendments ther

(e) "Past damages" means damages that have been 1lncurred
when the damages findings are made, including any punitive or
exemplary damages allowed by law.

(£) "pPersonal injury action” means any action seeking
damages for personal injury or death. Persconal 1injury action
includes medical malpractice liability actions.



Section 3. In any personal injury action past damages shall be
paid in lump sum. ’

Section 4. At the request of any party to such action made prior
to trial, the court shall include in the judgment a requirement
that future damages be paid in periodic payments. In any trial
in which a party has elected to proceed under this act, the
finder of fact shall not reduce the damages awarded to present
value. Judgment shall be entered for past damages and judgment
shall be entered for future damages prorated over the number of
years specified by the finder of fact.

Section 5. Upon the death of the party for whom the damages have
been awarded in any personal injury action, that portion of the
periodic payments awarded for medical care and related benefits
and for noneccnomic loss which are due in the £future shall
terminate and abate. However if a Jjudgment in an action for
wrongful death provides for periodic payments to be made to more
than one individual the surviving beneficiaries shall succeed to
the shares of the deceased beneficiaries in proportion to their
shares in the judgment.

future damages under this act, the court shall requi: a
against whom damages have been assessed, or that p
representative, to purchase an annuity or annuities £
company satisfactory to the court to assure full pavment of such
damages and to make a qualified assignment as described in
section 130 of the Internal Revenue Cocde of 1986. In the event
such an assignment is not made or such an annuity or annuities is
not purchased, the court shall resduce the damages to present
value, after receiving evidence of the appropriate discount rate,
and shall enter judgment for a lump sum. When an assignment is
made and when an annuitv or annuities is purchased as the method
of making pericdic payments, the Judgment shall be deemed
satisfied upon the payment of past damages, purchase of the
annuity or annuities, the making of a qualified assignment and
approval by the court. ‘

Section 6. As a condition of approving periodic payments O
re C
1
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Section 7. K.S.A. 60-2103 is hereby amended to read as follows:
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Section 8. If a party for whom damages have been awarded and hls
attorney have agreed that attorney's fees be paid from the award
pursuant to a contingency fee arrangement, the portion of the fee
attributable to past damages shall be paid in lump sum and the
portion of the fee attributable to future damages shall be paid
periodically. The foregoing notwithstanding, the claimant and
his attorney may elect to apply a portion, not to exceed one-
third (1/3), of the total cost of the annuity or annuitles
specified in Section 6 in satisfaction of the claimant's
attorney's fees. The balance of such cost shall be utilized to
purchase the annuity or annuities, which shall be deemed to fully
satisfy the requirements of Section 6 even though it provides a
level of payments below that found by the trier of fact for
future damages.

Section 9. If an annuity is purchased pursuant to this Act by
the party against whom damages have been assessed or Dby the
party's insurer, neither the <claimant nor the claimant's
attorney shall own, receive by assignment or otherwise have any
interest in the ownership or purchase of the annuity and periodic
payments made through such annuity shall not be accelerated,
deferred, increased or decreased Dby the <claimant or the
claimant's attorney. If the partv against whom damages have been
assessed or that party's insurer assigns the obligation to pay.
the assignee shall not provide to the claimant or to his attorney
rights against the assignee which are greater than those of a
general creditor and the assignee's obligation shall be no
greater than the obligation of the assignor.

Section 10. Benefits under an annuity contract awarded pursuant
to this act shall not be assignable or subject to levy,
execution, attachment, garnishment or any v,ne reAedy cr
procedure for the recovery or collection of a ' il vpavment

a de
is accrued, and this exemption cannot be waived.

Section 11. K.S.A. 60-262 is hereby amended to read as follows:



69-262

PROCEDURE. CIVIL

26. Applied: action for fraud and breach of oral con-
tract: statute of limitations: evidence. Wolf v. Brun-
gardt, 215 K 272, 283, 324 P.2d 726.

27. Applied: admission of certain exhibits in spe-
cialty newspaper in prosecution for perjury; not re-
versible error. State v. Craig, 215 K. 381, 384, 324 P.2d
879.

28. Aggravated robbery conviction; error to admit
evidence of prior conviction to impair credibility. State
v. Harris. 215 K. 649, 652. 327 P.2d 949.

29. Appiied: exclusion of evidence of communica-
tions relevant to issue in debt harassment case not
harmless. Dawson v. Associates Financial Services
Co.. 215 K. 814. 5323, 824, 5298 pP.2d 104.

30. Error by trial court in admission of prior convic-
tions harmless error: conviction atfirmed. State v. Wat-
kins. 219 X. 81. 94, 347 P.2d 3810.

31. Erronecus admission of blood test resuilts ob-
tained without consent prejudicial: conviction under
8-330 reversed. State v. Gordon, 218 K. 843, 632. 633,
349 P.2d 386.

32. Erroneous admission of prior convictions consti-
tuted prejudice: not harmless error. State v. Donnel-
son, 218 K. 772. 773, 348 P.2d 964.

33. Applied: conviction.of welfare fraud affirmed.
State v. Ambler. 220 K. 360. 364, 332 P.2d §896.

34. Applied; admissicn of prior conviction of rape
did not amount to a denial of substandal justice: harm-
less error. State v. Yates. 220 K. 835, 637, 336 P.2d 176.

33. Evidence of probation otficer’s card of defendant
did not atfect constitutional rights: harmiess error.
State v. Wilson & Wentworth, 221 K. 339, 364, 339 P.2d
374.

36. Admission of deposition: no harmless error.
Stremel v. Sterling, 1 K.4.2d 310, 312, 364 P.2d 338.

37. Testimonyv cumulative; admission of evidence
not error. State v. Mantz, 222 K. 453, 460, 363 P.2d 512.

38. Harmiess error rule appiied; trial to court not
jury. State v. Dodson, 222 K. 319. 324, 3635 P.2d 29L.

539. Admission of evidence of other ¢rimes to show
plan did not constitute reversible error. State v. Gour-
ley, 224 K. 167, 171. 378 P.2d T13.

40. Letter mistakenly included in trial exhibits de-
livered to jurv held harmiess error: judgment affirmed.
State v. McClain. 224 K. 464, 380 P.2d 1334.

41. Applied: admission of evidence of prior convic-
ticn on issue of identity not prejudicial although not
admissitle to show plan. State v. McBarron, 224 K. 710,
713, 385 P.2d 1041

49. Admission of photographs of victim held harm-
less error. State v. Dargatz. 228 K. 322, 329, 614 P.2d
430.

43. Under 60-225. substitution for deceased litigant
whose appeal is pending must be made within reason-
able time or appeal wiil be dismissed. Long v. Riggs, 3
' 416, 417, 617 P.2d 1270.

44. Final sentence in instruction erroneous but error
held harmless when instruction entirely viewed. En-
glish Village Properties. [nc. v. Boettcher & Lieurance
Coustr. Co.. 7 K.A.2d 307, 314, 640 P.2d 1280 (1982).

43. Failure of judge to [ind controlling facts in action
tried without a jurv held not prejudicial to defendant.
Panhandle Agri-Service, [nc. v. Becker, 231 K. 281,

. 296, 644 P.2d 413 (1982).

60-262. Stay of proceedings to enforce
judement. (a) Automatic stay: exceptions —
injunctions. and receiverships. Except as
stated herein, no execution shall issue upon

11

a judgment nor shall proceedings be taken
for its enforcement until the expiration of
ten (10) days after its entry. Unless other-
wise ordered by the court, an interlocutory
or final judgment in an action for 4n injunc-
tion or in a receivership action;shall not be
staved during the period after its entry and
until an appeal is taken or during the pen-
dency of an appeal. The provisions of sub-
section (c) of this section govern the sus-
pending, modifying, restoring, or granting
of an injunction during the pendency of an
appeal.

(b) Stay on motion for new trial or for
judgment. In its discretion and on such
conditions for the security of the adverse
party as are proper, the court may stay the
execution of or any proceedings to enforce a
judgment pending the disposition of a mo-
tion for a new trial or to alter or amend a
judgment made pursuant to K.5.A. 60-258,
or of a motion for relief from a judgment or
order made pursuant to K.S.A. 60-260, or of
a motion for judgment in accordance with a
motion for a directed verdict made pursuant
to X.S.A. 60-250. or of a motion for amend-
ment to the findings or for additional find-
ings made pursuant to K.S5.A. 60-252(b),

(¢) Injunction pending appeal. When an
appeal is taken from an interlocutory or final
judgment granting, dissolving, or denying
an injunction, the judge in said judge’s dis-
cretion may suspend, modify, restore, or
grant an injunction during the pendency of
the appeal upon such terms as to bond or
otherwise as it considers proper for the se-
curity of the rights of the adverse party.

(d) Stay upon appeal. When an appeal is
taken the appellant by giving a supersedeas
bond may obtain a stay subject to the ex-
ceptions contained in subsection (a) of this
section. The bond may be given at or after
the time of filing the notice of appeal. The
stay is effective when the supersedeas bond
is approved by the court.

(e) Stay in fucor of the state or agency
thereof. When an appeal is taken by the
state or an officer or agency thereof or by
direction of anv department of the state and

the operation or enforcement of the judg- .

ment is staved. no bond. obligation, or other
security shall be reguired from the appel-
lant.

() Powerof appellate court not limited.
The provisions in this section do not limit
anv power ot the appellate court or of a
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Section 12. K.S.A. 40-3003 is hereby amended to read as follows:
K.S.A. 40-3003. (a) This act shall provide coverage, £for the
policies and contracts specified in subsection (b), for:

(1) Persons who, regardless of where they reside, except for
nonresident certificate holders under  group policies or
contracts, are the beneficiaries, assignees or payees of the
persons covered under paragraph (2); and

(2) persons who are owners of or certificate holders under
such policies or contracts, and who: (A) Are residents; (B) are
not residents, but only with respect to an annulty contract
awarded pursuant to K.S.A. 1986 Supp. 60-3407 or 60-3409 or the
Kansas Periodic Payment of Perscnal Injurv Judgments Act or an
annuity contract for future economic loss procured pursuant to a
settlement agreement in a medical malpractice liability action,
as defined by K.S.A. 1985 Supp. 60-3401 or the Kansas Pericdic
Payment of Personal Injury Judgments Act and amendments thereto;

or

(C) are not residents, but only under all of the following
conditions:

(i) The insurers which issued such policies or contracts are
domiciled in this state;

(ii) such insurers never had a license or certificate of
authority in the states in which such persons reside;

(iii) such states have assoclations similar to the
association created by this act; and

(iv) such persons are not eligible for coverage Dby such
associations.

{b) This act shall QrOVlQe coverage to the persons specified
in subsection (a) for direct, nongroup life, health, annuity and
supplemental policiss or contracts, and for certificates under
direct group policies and contracts issued by member insurers,
except as limited by thi

s act.
Section 13. 1937 Kan. Sess. Laws Ch. 224 Section 1 1s hereby
amended to r ead as follows: (2) In any action for damages for
personal injury, the verdict shall be itemized by the trier of
fact to reflect the amounts, if any, awarded for:

P4

(1) Nonehoqomlc injuries and losses, as follows:
(A Pain and suffering,
(B) disability,
(C) disfigurement,

and any accompanving mental anguish;

-

(2) reasonable expenses of FEELSSEES GRS EST R SaEe
resoitetisation—and—treatment—recetved, medical care and related
benefits; and

(3) economic injuries and losses other than those itemized
under subsecticn (a)(2).

(b) Where applicable, the amounts reguired to be 1itemized
pursuant to subsection (a) shall be further itemized by the trier
of fact to reflect those amounts awarded for injuries and losses
sustained to date and those awarded for injuries and losses
reasonably expected to be sustained in the future.




(c) The trier of fact shall state the anticipated period of
time in vears. over which payment of damages is necessary.

(d) In any action for damages for personal 1njury, the
trial court shall instruct the jury only on those items of damage
upon which there 1is some evidence to base an award.

Section 14. K.S.A. 60-1903 and amendments thereto 1is hereby
amended to read as follows: 60-1903. (a) In any wrongful deatn
action, the court or jury may award such damages as are found to
be fair and just under all the facts and circumstances, but the
damages, other than pecuniary loss sustained by an heir at law,
cannot exceed in the aggregate the sum of $100,000 and costs.

(b) If a wrongful death action 1is to a jury, the court
shall not instruct the jury on the monetary limitation imposed Dy
subsection (a) upon recovery of danages for nonpecuniary 1loss.
If the Jjury verdict results in an award of damages for
nonpecuniary loss which, after deduction of any amounts pursuant
to K.S.A. 60-253a and amendments thereto, exceeds the limitation
of subsection (&), the court shall enter judgment for damages of
$100,000 for nonpecuniary loss.

(c) In any wrongful death action, the verdict shall be
itemized by the trier of fact to reflect the amcunts, 1if any,
awarded for:

(1) Nonpecuniary damages;

(2) expenses for the care of the decreased caused Dby the
injury; and

(3) pecuniary damages other than those itsmized under
subsection (c)(2).

(d) Where applicable, the amounts reguired to be itemized
pursuant to subsections (c)(1) and (c)(3) shall be further
itemized by the trier of fact to reflect those amounts awarded
for injuries and losses sustained to date and those awarded for
injuries and losses reasonably expected to De sustained 1n the
future, and shall state the period of time in vears over which

payvment of damages 1s necessary.

(e) In any wrongful death action, the trial court s
instruct the jury only on those items of damage upon wnich t
is some evidence to base an award.

L3

L

(e

Section 15. KX.S.A. 40-3003, 60-262, 60-1%03, 60-2103, 60-3408,
60-3409, and 1987 Kan. Sess. Laws Ch. 224 Section 1 ars heresby
repealed.

Section 16. This act shall be 1in force from and atfter 1ts
publication in the statute book.
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PUNITIVE DAMAGES

The new Kansas Punitive Damages Bill amends and consolidates
the two previous punitive damage laws. K.S5.a. 60-3402, the law
applying to punitive damages in medical malpractice cases and the
general punitive damages award statute enacted in 193837 are
amended so that they apply only to causes of action accruing
before the effective date of this act. The two laws are then
consolidated into this act.

Under the new act, punitive damages are recoverable in civil
tort cases when the claimant shows by <clear and convincing
evidence that the tortfeasor acted with 1intent to injure,
fraudulently or with malice. The ability to recover punitive
damages 1s determined during the initial trial, but the amount of
punitive damages to be awarded is determined during a separate
proceeding. During that separate proceeding evidence of the
financial condition of the party against whom damages are to be
assessed 1s heard, along with evidence of aggravating or
mitigating factors. Evidence presented during the initial trial,
relevant to the punitive damage award, may also be considered.

Punitive damages awarded under the act may not exceed 25% of
the party's highest annual gross income for the preceding five
years, or three million dollars. Fifty percent of anv punitive
damage award is paid to state general fund.
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BILL NO.

AN ACT concerning exemplary damages in civil actions, amending
K.S.A. 60-3402, 1987 Kan. Sess. Laws Ch. 216, Section 1 and
repealing K.S.A. 60-3402, 60-3404 and 1987 Kan. Sess. Laws Ch.

216, Section 1.
Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 60-3402 is hereby amended to read as follows:
60-3402. Exemplary or punitive damages; procedure; proof;
limitations; disposition of damages recovered.

(a) In any medical malpractice liability action in which
exemplary or punitive damages are recoverable, the trier of fact
shall determine, concurrent with all other 1issues presented,
whether such damages shall be allowed. If such damages are
allowed, a separate proceeding shall be conducted to the court to
determine the amount of such damages to be awarded.

(b) At a proceeding to determine the amount of exemplary or
punitive damages to be awarded under this section, the court
shall hear evidence of the financial condition of any party
against whom such damages have been allowed. Such evidence may
include the party's gross income earned from professional
services as health care provider but shall not include any such
income for more than five years immediately before the act for
which such damages under this section are awarded. At the
conclusion of the proceeding, the court shall determine the
amount of exemplary or punitive damages to be awarded, but not
exceeding the amount provided by subsection (d), and shall enter
judgment f£or that amount.

(c) In anv medical malpractice liability action where
claims for punitive damages are included, the plaintiff shall
have the burden of proving by clear and convincing evidence in
the initial phase of the trial, that the defendant acted toward
the plaintiff with willful conduct, wanton conduct, £fraud or
malice.

(d) No award of exemplary or punitive damages shall exceed
the lesser of: (1) Twenty-five percent of the annual gross
income earned by the party against whom the damages are awarded
from professional services as a health care provider, as
determined by the court based upon the party's highest gross
annual income earned from such services for any one of the five
years immediately before the act for which such damages are
awarded; or (2) three million dollars.

(e) If exemplary or punitive damages are awarded pursuant
to this section, 50% of such damages recovered and collected
shall be paid to the party awarded them and 50% of such damages
recovered and collected shall be paid to the party awarded them
and 50% of such damages recovered and collected shall be paid to




the party awarded them and 50% shall be paid to the state
treasurer for deposit in the state treasury and shall be credited
to the health care stabilization fund established pursuant to
K.S5.A. 40-3403 and amendments thereto.

(f) In no case shall punitive damages be assessed pursuant

to this section against:

(1) A principal or employer for the acts of an agent or
employee unless the questioned conduct was authorized or ratified
by a person expressly empowered to do so on behalf of the
principal or employer; or ’

(2) a professional corporation for the acts of a
shareholder of that corporation unless such professional
corporation authorized or ratified the gquestioned conduct.

(g) The provisions of this section shall apply only to an
action based upon a cause of action accruing on or after July 1,
1985 and before July 1, 1988.

Section 2. 1987 Kan. Sess. Laws Ch. 216, Secticn 1 1is hereby
amended to read as follows: (a) In anv civil action in which
exemplary or punitive damages are recoverable, the trier of fact
shall determine, concurrent with all other 1issues presented,
whetner such damages shall be allowed. I£f such damages are
allowed, a separatse proceeding shall be conducted by the court to
determine the amount of such damages to be awarded.

(b) At a proceeding to determine the amcunt of exemplaryv or
punitive damages to be awarded under this section, the court may
consider:

(1) The likelihcod at the time of the alleged misconduct
that serious harm would arise from the defendant's misconduct:;

(2) the degree of the defendant's awareness of that
likelihoecd;

(3) the profitabilitv of the defendant's misconduct:;

(4) the duration of the misconduct and any intentional

concealment of it;

(57 the attitude and ccnduct o©f the defendant wupon
discovery of the misconduct;

(6) the financial condition of the defendant; and

(7) the total deterrent effect of other damages and
punishment imposed wupon the defendant as a result of the
misconduct, including, but not limited to, compensatory,
exemplary and punitive damage awards to persons 1in situatiocons
similar to those of the claimant and the severity of the criminal
penalties to which the defendant has been or may Dbe subjected.




At the conclusion of the proceeding, the court shall
determine the amount of exemplary or punitive damages to be
awarded and shall enter judgment for that amount.

{c) In any civil action where claims for exemplary or
punitive damages are 1included, the plaintiff shall have the
burden of proving, by <clear and convincing evidence 1in the
initial phase of the trial, that the defendant acted toward the
plaintiff with willful conduct, wanton conduct, fraud or malice.

(d) In no case shall exemplary or punitive damages be
assessed pursuant to this section against:

(1) A principal or employer for the acts of an agent or
employee unless the guestioned conduct was authorized or ratified
by a person expressly empowered to do so on behalf of the
principal or employer; or

(2) an association, partnership or corporation for the acts
of a member, partner or shareholder unless such association,
partnership or corporation authorized or ratified the questioned

conduct.

(e) Except as provided by subsection (£), no award of
exemplary or punitive damages pursuant to this section shall
exceed the lesser of:

(1) The annual gross income earned by the defendant, a
determined by the court based upon the defendant's highest gros
annual income earned for anvy one of the five years immediatel
before the act for which such damages are awarded; or

< 0
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i

(2 $5 million.

(£) In lieu of the limitation provided by subsectica (e),
if the court finds that the profitability of the defendant's
misconduct exceeds or is expected to exceed the limitation of
subsection (e), the limitation on the amount of exemplary or
punitive damages which the court may award shall be an amount
equal to 1 1/2 times the amount of profit which the defendant
gained or 1is expected to gain as a result of the defendant's

misconduct.

(g) The provisions of this section shall not apply to anyv
action governed by another statute establishing or limiting the
amount of exemplary or punitive damages, or prescribing
procedures for the award of such damages, in such action.

(h) As used in this section the terms defined in K.S.A.
60-3401 and amendments thereto shall -have the meaning provided by
that statute.



(i) The provisions of this section shall apply cnly to an
action based upon a cause of action accruing on or after July 1,
1987 . and before July 1, 1988.

Section 3. (a) Exemplary or punitive damages shall De
recoverable only as permitted by this statute in any civil tort
action and the trier of fact shall determine, concurrent with all
other issues presented, whether such damages shall be allowed.
If such damages are allowed, a separate proceeding shall bDbe
conducted to the court to determine the amount of such damages to
be awarded.

(b) At a proceeding to determine the amount of exemplary or
punitive damages to be awarded under this section, the court
shall hear evidence of the financial conditicn of any party
against whom such damages have been allowed. The court may also
consider evidence presented at the initial trial, and any
aggravating or mitigating circumstances. Such evidence may
include the party's gross income but shall not include any such
income for more than five years immediately before the act for
which such damages under this section are awarded. At the
conclusion of the proceeding, the court shall determine the
amount of exemplary or punitive damages to be awarded, but not
exceeding the amcunt provided by section (d), and shall enter
judgment for that amount.

(c) In any civil tort action where claims for exemplary or
punitive damages are included, the claimant shall have the burden
of proving by clear and convincing evidence 1n the initial phase
of the trial, that the party against whom such damages are sought
acted toward the claimant with the intent to injure, fraud or
malice.

(d) No award of exemplary or punitive damages shall exceed
the lesser of (1) Twenty-five percent of the annual gross income
earned by the party against whom the damages are awarded, as
determined by the court based upon the party’'s highest Jross
annual income for any one of the five years immediately before
the act for which such damages are awarded; or (2) three million
dollars.

(e) If exemplary or punitive damages are awarded pursuant
te this section, 50% of such damages recovered an collected shall
be paid to the party awarded them and 50% shall be paid to the
state treasurer for deposit 1in the state treasury and shall be
credited to the state general fund.

(£) In no case shall exemplary or punitive damages be
assessed pursuant to this section against: (1) A principal or
employer for the acts of an agent or employee unless the
questioned conduct was authorized or ratified Dby a person
expressly empowered to do so on behalf of the principal or
employer; or (2) an association, partnership or corporation for




the acts of a member, partner or shareholder unless such
association, partnership or corporation authorized or ratified
the guestloned conduct.

(g) In any action seeking damages under this section, the
S5tate of Kansas shall not be permitted to intervene to request
exemplary or punitive damages.

(h) The provisions of this section shall apply to all
actions based upon a cause of action accruing on or after July 1,
1988.

Section 4. K.S.A. 60-3402 and K.S.A. 60-3404 and 1986 Kan. Sess.
Laws Ch. 216, Section 1 are repealed.

Section 5. This act shall take effect and be in force from and
after its publication in the statute book.



SUMMARY OF S.B. 264
(As Amended by the Senate Committee on Public Health and Welfare)

Senate Bil1l No. 264 permits an applicant or recipient of medical assistance who
enters an institution or begins receiving home-and community-based services
(HCBS) to divide the aggregate resources and income of the applicant/recipient
and his or her spouse into separate shares. By doing so, only the separate
resources and income of the applicant/recipient will then be considered for
eligibility purposes.

Two written agreements between the spouses are required; one to divide their
resources and one to divide their income. Both spouses or their personal
representatives must sign the agreement and then formally carry out the
division. In the case of resources, the division will be presumed to have been
made at the time the agreement is filed with the agency so long as evidence of
the completed division is provided within 90 days of the filing date. Addi-
tional time can be allotted for good cause.

The aggregate amount of income as well as the aggregate amount of exempt
resources of the spouses shall be divided 50-50. For nonexempt resources, if
the aggregate amount is less than $50,000, the applicant/recipient's spouse
shall be allowed to gain ownership of up to $25,000 of the resources. If the
aggregate amount is $50,000 or more, the resources shall be divided 50-50.

Divisions of resources which occur in accordance with this legislation shall not
be considered under the Department's transfer of property provisions. In addi-
tion, the Department is prevented from recovering any amounts paid for future
medical assistance or subrogating any future rights to medical support on behalf
of the applicant/recipient from his or her spouse's resources. The Department
may, however, establish, enforce, and foreclose liens on the real property of
the recipient and his or her spouse for purposes of later recovery as authorized
under federal statute.

For divisions of income, the applicant/recipient's spouse shall still have a
duty to provide future medical support to the applicant/recipient if the
spouse's share of the income exceeds $8,600/year. As a result, the Department
is prevented from recovering future medical support from the applicant/
recipient's spouse if his or her income is less than $8,600/year. If the income
is greater than $8,600/year, the Department may only recover from that amount
which exceeds $8,600. By the same token, the Department's subrogation rights
are subject to the same limitations.

The Department must inform all qualified applicants and recipients of their
right to divide resources and income under the provisions of the bill. The bill
will take effect upon approval by the federal Department of Health and Human
Services of the State's Medicaid State Plan implementing the provisions.




PROVISION

I. Treatment of
resources and
income.

II. Protected resources
for community

spouse.

H.R

A.

COMPARISON OF DIVISION OF
ASSETS/INCOME LEGISLATION

FEDERAL PROPOSALS

-R. 2470

1/2 of combined spousal
resources are considered

available to each spouse.

Income received solely
in name of community

or institutional spouse
considered available to
that spouse only.

Income received in
name of both spouses
shall be considered
1/2 available to
each spouse.

The greater of $12,000
OR

l 1/2 of the combined

resources of both
spouses not to exceed
$48,000.

A.

S. 1127
A. Same as H.R. 2470,

B. Same as H.R. 2470.

Same as H.R. 2470.

KANSAS PROPOSAL

S.B. 264

A. No provision. See

item II below.

B. See item II below.

A. If combined resources
of spouses Tess than
$50,000 , community
spouse can have up
to $25,000.

If combined resources
of spouses is $50,000
or more, community
spouse can have 1/2
of total. No dollar
limit.



PROVISION

IT.

(Continued)

B.

FEDERAL PROPOSALS

H.R. 2470

If a greater amount is
awarded by a court in
support order, that
amount shall be
protected.

Protected resources
must be actually

transferred to name
of community spouse.

Resources are attributed

at the time of insti-

- tutionalization, not

at time of application.

S. 1127

B.

C.

If a greater amount
is awarded by a
court in a support
order or awarded
in a fair hearing,
that amount shall
be protected.

Protected resources
are not considered
available to insti-
tutionalized spouse
whether they have
been transferred to
community spouse

or not.

D. Same as H.R., 2470,

In addition, couple
can ask Medicaid

agency to assess re-
sources at the time

of institutionalization

for record keeping
purposes.

KANSAS PROPOSAL

S.B. 264

B.

D.

No provision,

Protected resources
must be actually
transferred to name

of community spouse
and such transfer must
be evidenced by a
written interspousal
agreement.

Resources are attri-
buted at the time the
interspousal agree-
ment is signed.



PROVISION

II.

(Continued)

H.R. 2470

E‘

FEDERAL PROPOSALS

After eligibility E.
determination, no re-
sources of community

spouse are deemed to
institutionalized

spouse.

No provision. F.

S. 1127

Same as H.R, 2470.

Resources needed to
generate protected
income (per item II)
are exempt and would
not be divided.

KANSAS PROPOSAL

E.

F.

S.B. 264

Same as H.R. 2470.
However, Department
has recommended that
only those resources
received by the com-
munity spouse through
the division be
considered not avail-
able. Resources

later obtained by the
community spouse could
then be considered for
future medical
support.

No provision.



PROVISION

III. Protected income A.
for community
spouse.

B.

H.R. 2470

FEDERAL PROPOSALS

150% of federal poverty A.
level for 2 persons
($925 in 1987).

PLUS

excess shelter allowance
PLUS

1/2 of remaining income
of institutionalized
spouse.

Formula capped at $1500.

If greater amount B.
awarded in a fair

hearing upon showing
financial duress or

awarded by a court in

a support order, this

amount would be pro-

tected instead.

S. 1127

KANSAS PROPOSAL

S.B. 264 {
122% of federal A. Up to $8600/yr.
poverty level for ($717/mo.) based on |
2 persons equal split of com-

($750 in 1987).
PLUS

excess shelter allowance

Formula capped at $1500.

Same as H.R. 2470.  B.

bined income (cap bdsed
on LIEAP income standard
for 1 person in 1987
which exceeded 150% of
federal poverty level).

NOTE: Current LIEAP
standards are

$9704/yr. ($808/mo.)
for 1 person and
$12,692/yr. ($1075/mo.)
for 2 persons.

Both standards are in
excess of 150% of 1987
federal poverty level.

No provision.



FEDERAL PROPOSALS

PROVISION H.R. 2470 S. 1127

III. (C. Continued) C.

IV. Transfer of A.
Property

No income deemed from C. Same as H.R. 2470.
community spouse from

date of institutionali-

zation.

Community spouse may D. No provision.
elect to use State rules

in effect on March 1,

1987 if they are more

beneficial to him/her.

No provision. E. No provision.

States must penalize A. Same as H.R. 2470.

transfers of assets of
institutionalized persons
for less than fair
market value.

KANSAS PROPOSAL

S.B. 264

Medicaid income deeming
rules applied--combined
spousal income consid-
ered for month of entra-
nce. Thereafter, only
the institutionalized
spouse's share of the
income is considered.
Income of the commun-
ity spouse exceeding
$8600 considered
available for future
medical assistance

paid on behalf of
institutional spouse.

No provision.

Income division must
be evidenced by a
written interspousal
agreement.,

No provision. However,
State has current
transfer provision.



PROVISION

Iv.

(Continued)

FEDERAL PROPOSALS

H.R. 2470
B. Transfers can affect B.
eligibillity for up to
24 months., Ineligi-

bility related to
uncompensated value
and cost of insti-
tutional care.

C. Transfer of houses C.
to spouse or
dependent or
disabled child
excluded.

S. 1127

Same as H.R. 2470
except transfers can
affect eligibility
up to 26 months.

Same as H.R. 2470.
In addition,
transfer of house
to sibling with
interest or care-
taker child also
excluded.

KANSAS PROPOSAL

B.

C.

S.B. 264

If uncompensated value
is less than $12,000,
transfer can affect
eligibility for up to

24 months., If uncompen-
value is $12,000 or
more, transfer can
affect eligibility for
up to 60 months.

Transfer of nonexempt
home for less than
fair market value

can affect eligi-
bility per above
provision.



SUMMARY OF SHL RESOLUTION NO. 403

SHL 403 encourages enactment of 1987 S.B. 264 which deals with the
division of spouses income and resources for purposes of determining medical
assistance eligibility.

As drafted. S.B. 264 would enact new law which would permit spouses
to divide resources and income and yet nol affect Medicaid eligibility. The main
elements of the bill include the following:

L Division of nonexempt resources
A. Nonexempt resources valued at less than $50,000.

1. Resources of less than $25,000. Well spouse owns all.

Example: Resources valued at $21,000. Community spouse
would own the entire resource.

2. Resources worth more than $25.000 but less than $50,000.
Example: Resources valued at $35,000.

a. Community spouse would own resources worth
$25,000.

b. Sick spouse would own resources worth $10,000.

B. Nonexempt resources valued at $50,000 or more.
1.  Community spouse would own one-half.
Example: Resources valued at $80.000.

a. Community spouse would own resources valued at
$40,000.

b. Sick spouse would own resources valued at $40,000.

il Division of nonexempt income under S.B. 264. Aggregate income of both
the sick spouse and the well spouse may be divided into separate equal
shares.

A. All income of the sick spouse would be subject to consideration
in determining medical eligibility.



B. Income of the well spouse would be subject to recovery by Social
and Rehabilitation Services to the extent that the well spouse's
annual income exceeds $8,600.

Example:

a. Well spouse’'s annual income is $7,000. The well spouse
would be able t0 keep the entire income.

b. Well spouse's annual income is $10,000. Recovery would
be possible for $1.400, the difference between the
exempt amount ($8.600) and the amount of income
($10.000).

In addition, the bill would provide the following:

1. Upon application, SRS will give notice of the right to divide
resources, income, or both.

2. In the instance of a division of resources, and not income, the
state couid recoup the cosl, after the death of the spouse who
received Medicaid, by imposing a lien against the property of the
applicant spouse and the surviving spouse.

3. A division of resources can be done only once.

S.B. 264 was referred to the Senate Committee on Public Health and
Welfare where various technical amendments were made. However, one such
amendment would delay the effectiveness of the bill until the state plan for
medical assistance has been revised to reflect provisions of S.B. 264 and the
revision has been approved by the federal Department of Health and Human
Services.

After the bill passed out of the Senate, it was ultimately referred to
the House Committee on Judiciary, where it is presently.

AAB6-251.403



MEMORANDUM
March 30, 1987

T0: House Judiciary Committee
FROM: Kansas Legislative Research Department

RE: Division of Resources and Income According
to Senate Bill No. 264

Introduction

S.B. 264 deals with the spousal division of only nonexempt resources
and income in determining eligibility for medical assistance. Examples of
exempt property include the following:

Real Property Exemptions

-~ The home, defined as the "tract of land upon which the house or other
improvement, essential to the use or enjoyment of the home are located and
contiguous real property."

Personal Property Exemptions

Totally exempt personal property items are:

-- personal effects

-- one vehicle (per family)

-- 1life insurance with a face value less than $1,500

-- burial plots and vaults (normal burial)

-- revocable burial funds up to $1,500

-- irrevocable burial trusts

-- retroactive social security benefits (for the six months following
receipt)

Partially exempt personal property includes:

-- the cash proceeds from the sale of home held to purchase a new home exempt
far six months

-- the equity value of income producing property other than cash if the

equity value does not exceed $6,000 and a net annual return of 6 percent
is realized '

AT



Income Exemptions

-- $25.00 personal monthly allowance for the sick spouse
-- interest
-- minimum income amounts, primarily for sheltered workshop employees
-- $341.00 monthly income for the well spouse
I. Division of nonexempt resources under S.B. 264.
A. Nonexempt resources valued at less than $50,000.
1. Resources of less than $25,000. Well spouse owns all.

Example: Resources valued at $21,000. Well spouse would
own the entire resource.

2. Resources worth more than $25,000 but less than $50,000.
Example: Resources valued at $35,000.
a. Well spouse would own resources worth $25,000.
b. Sick spouse would own resources worth $10,000.
B. Nonexempt resources valued at $50,000 or more.
1. Well spouse would own one-half.
Example: Resources valued at $80,000.
a. Well spouse would own resources valued at $40,000.
b. Sick spouse would own resources valued at $40,000.
IT. Division of nonexempt income under S.B. 264. Aggregate income of both the
sick spouse and the well spouse may be divided into separate equal shares.

A. A1l income of the sick spouse would be subject to consideration
in determining medical eligibility.

B. Income of the well spouse would be subject to recovery by Social
and Rehabilitation Services to the extent that the well spouse's
annual income exceeds $8,600.

Example:

a. Well spouses's annual income 1is $7,000. The well
spouse would be able to keep the entire amount.

b. Well spouse's .annual income 1is $10,000. Recovery
would be possible for $1,400, the difference between
the exempt amount ($8,600) and the amount of income
($10,000) .

J87-100/JAD
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PROPOSED AMENDMENT TO S.B. 264
(As Amended by Senate Committee)

On page 6, by striking lines 206 through 210;

On page 8, by striking lines 285 through 288 and 1inserting:

New Sec. 4. (a) No provision of this act shall be
considered to be in confiict with any federal statute or
regulation wuntil after a final determination by the secretary of
the United States department\of health and human services finding
such a conflict. |

(b) If the secretary of the United States department of
health and human services makes an initial determination that any
provision of this act is in conflict with any federal statute or
regulation, the secretary of social and rehabilitation services
shall take all available and necessary steps to obtain a final
determination reversing that decision. If a final determination
is made that this act conflicts with federal law, the secretary
of social and rehabilitation services shall immediately request
that the attorney general seek judicial review of the
determination and shall immediately notify the appropriate policy
and fiscal committees of the legislature."”

By renumbering sections 4 through 8 as sections 5 through 9

522%2?2;£/{44¢€46{5/\ggij



TESTIMONY OF PATRICK H. DONAHUE
BEFORE THE HOUSE JUDICIARY COMMITTEE
ON SB-264 "DIVISION OF ASSETS™

January 20, 1988

My name is Pat Donahue. I am the Kansas Legal Services, Inc.,
coordinator of Senior Citizens Law Projects. My appearance here
is at the request of the Committee as a follow-up to the
testimony I gave before this committee on March 30, 1987, during
the last session of the legislature. The purpose of my testimony
is to: (1) advise the committee on the present federal "division
of assets" initiatives; (2) explain the U.S. 9th Circuit Court of
Appeals' decisions upholding the rights of medicaid states to
permit spouses to divide income; and (3) review the issues which
remained unresolved at the end of the last session.

CONGRESSIONAL PROPOSALS

In 1987 both the U.S. House and Senate passed separate pieces of
umbrella legislation designed to provide protection from the
financial impact of catastrophic illness. The House version 1is
HR 2470, which passed July 22, 1987. The Senate version is S
1127, which passed October 27, 1987. Each of these bills
contains special division of assets medicaid language designed to
prevent spousal impoverishment. A side-by-side summary of the
key features of the two proposals compared to the Kansas' SB-264
is as follows:

HR 2470 S 1127 SB 264
- ASSETS -
Well spouse returns Same as HR 2470 Well spouse
greater of first retains greater of
$12,000 or one- first $25,000 ox
half of non-exempt 1/2 of total
resources up to resources.

$48,000 cap.

- INCOME -
Well-spouse retains Well-spouse Well-spouse
first $925/month retains first retains first
plus extra housing $750/month plus $§717/month, no
allowance up to a extra housing extra housing
maximum of $1500/ allowance up to a allowance, no
month plus family maximum of $1200 family allowance.
allowance plus 1/2 or greater amount
of remaining income determined under
if any. state law plus

family allowance.



HR 2470 S 1127 SB 264

- COST OF LIVING ADJUSTMENT -

Income increases Same as HR 2470, No provision.
with OMB poverty

guidelines. Asset

limits indexed to

CPI.

- ASSET/INCOME CONVERSION -

No provisiom. Well-spouse can No provision.
ask for fair
hearing to keep
extra assets
necessary to bring
income up to
adequate level.

- COURT ORDERED SUPPORT -

Court ordered Same as HR 2470. No provision.
support obligation

of either spouse is

not considered

available income.

- RECAPTURE -
No provision. Same as HR 2470. Lien on excess
(Already permitted income, recover
under existing cost of care as
medicaid statute.) 4th class claim

against estate.

Both congressional proposals must now go to conference committee.
The conferees have been named. Congress will reconvene with the
State-of-the-Union address on January 25, 1988. Conference 1is
expected to begin in early to mid-February. Assuming approval of
the conference report, a bill could be passed into law and signed
by the President as early as late spring - early summer 1988.
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A number of states have amended0the1r medicaid plans to provide
for a division of assets —and? income. These states include
Washington, California, Minnesota, Colorado, Illinois, Indiana,
New York, and Maryland.



Ks expected, HHS disapproved the first of these plan amendments.
This forced Washington and California to seek judicial review of
the disapprovals by appealing to the U.S. Circuit Court of
Appeals for the 9th Circuit under the process outlined in the
medicaid statute. 1In each case, HHS challenged only the division
of income provisions, not the division of assets provision. Both
of these cases were decided in favor of the states as follows:

Washington v. Bowen, 815 F.2d 549 (9th Cir. 1987)

Court upheld Washington plan which considered each spouse to own
one-half of aggregate marital income regardless of name on check.
The court rejected the HHS argument that state control over
family property was preempted by the federal medicaid law. The
court stated "(f)amily and property law for good reason are the
provence of state law.” The court also noted that Washington's
plan "did no major damage to clear and substantial federal
interests"” and found the HHS decision to disapprove Washington's
plan "arbitrary, capricious, and an abuse of discretion.”

Department of Health Services of California v. Secretary of HHS,
823 F.2d 323 (9th Cir. 1987)

Court upheld two California medicaid plan amendments. These
amendments permitted California to use community property law to
determine medicaid eligibility and to treat court ordered child
support payments as ''unavailable” income to medicaid recipients.
The California plan, except for the child support provision, was
almost the same as the Washington plan. The court approved the
application community property law on the basis of its earlier
decision in Washington v. Bowen. On the child support issue, HHS
argued that since congress had not expressly authorized states to
exclude child support payments from income in either the SSI or
the medicaid laws, the states could not do so. The court noted
the cooperative state/federal nature of medicaid and ruled that
income used to pay court-ordered child support or alimony could
not be used to reduce a recipients medicaid benefits.

STATUS OF SB-264 AT END OF 1987 SESSION

At the end of the 1987 session several technical and substantive

amendments were brought forward. The substantive amendments
included:
1. extending the bill's coverage to include both nursing home

care and home and community based care (for those who
receive assistance in staying in their own homes).

2. requiring SRS to seek HCFA approval for the division of
asset plan amendment within 30 days of the effective date of
the act.



directing SRS and the Attorney General to defend the act
against HHS/HCFA disapproval in court.

prevent any interpretation of the act which would result in
the act being in conflict with federal law/regulation until
a final determination finding a conflict has been made to
competent federal authority.

A cap on the asset transfer portion of the act was discussed but
it did not appear as a formal amendment to the division of assets

bill.

OTHER MATTERS

In light of the federal initiatives on division of assets, I
believe that Kansas should consider:

adopting a statutory architecture congruent with the two
federal proposals.

language which will permit SB 264 to operate "unless
preempted or replaced by express provisions of the federal
medicaid statues which are applicable to Kansas or unless
found to conflict with federal law after judicial review."

indexing the income and asset limits to cost-of-living.

excluding court ordered support from consideration as
"income" by either spouse.

make provision for effecting division where
institutionalized spouse is incapacitated.

This concludes my testimony. Thank you for your invitation to
appear today.
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Medicaid and Long-lTerm
Institutional Care For The
Victims of Catastrophic

Disabling Illness

By Patrick H. Donahue

With increasing frequency estate planners are being
asked to address their client’s concerns about financing the
prolonged nursing home care of some family member with
a catastrophic disabling illness. Today, there are about
18,000 Kansans who reside permanently in nursing homes.!
Over half of these, approximately 11,000 persons, require
a Medicaid subsidy to pay for their residency and care.?
Of these 11,000 persons needing assistance about 75 % were
able to pay their own way when they first entered the nurs-
ing home. Facts like these suggest that prolonged institu-
tionalization can be the undoing of a cleverly crafted estate
plan. As a practical matter, Medicaid is the only source
of help available for persons without sufficient life savings
to support an indefinite stay in a nursing home. Although
some long-term care insurance plans have appeared on the
market, most of these plans are not adequately compre-
hensive to help those who are presently at risk. Medicare
is no remedy since it only provides short-term transitional
coverage after a period of hospitalization.® To counsel older
clients and their families effectively, it is essential to under-
stand the basics of Medicaid.

At the outset it is important to recognize the distinction
between Medicare and Medicaid. For our purposes here,
a brief outline of Medicare will be sufficient.* Medicare is
federally sponsored health insurance. It is the health care
component of Social Security. In general, one who can
receive Social Security can participate in Medicare. Medi-
care has two parts: Part A covers hospital expenses and Part
B covers medical bills. Part A is pre-funded through Social
Security payroll deductions but Part B is voluntary and
requires enrollees to pay a monthly premium of $17.90 (for
1987) which is generally deducted from the Social Secu-
rity check.

FOOTNOTES

1. Adult Care Home Annual Statistics, Kansas Department of Health and Environment, Office
of Information Systems and Computing. On December 31, 1985 there were 17,717 nursing home
residents in Kansas.

9. Kansas Medical Assistance Statistical Report, Kansas Department of Social and Rehabilita-
tion Services, p. 17 (December 15, 1986). Nursing home Medicaid recipients ranged from 10,662
to 11,198 between July and December, 1986.

3. The Medicare hospital insurance component (Part A) covers up to 100 days of extended care
in a skilled nursing facility (SNF) per Medicare benefit period in cases when a doctor has trans-
ferred a patient from a hospital to an SNF for extended post hospital rehabilitation. There is

Medicaid, unlike Medicare, is a welfare program. To
remember the distinction between Medicaid and Medicare
you can use the mnemonic device Medic-AID. The suffix
AID indicates welfare. Recipients of Medicaid must estab-
lish eligibility based upon financial and medical need.
Many persons are eligible for both Medicare and Medicaid.
In such cases Medicaid only covers expenses not paid by
Medicare.

How Medicaid Works

Medicaid is a component of the federal social security
law.5 Under this law, the federal government makes grants
to the states to provide medical assistance to the needy.
States are reimbursed quarterly by federal grants-in-aid
according to a formula for “federal financial participation.”
Federal financial participation is dependent upon the state’s
per capita income and ranges from not less than 50 nor
more than 83 percent of program cost.® Presently, the
respective federal and state contribution percentages are
roughly 50% each.”

At the federal level, Medicaid is administered by the
Health Care Financing Administration (HCFA) of the U.S.
Department of Health and Human Services (HHS). HCFA
issues regulations which appear in 42 C.F.R. §430 et seq.
and in policy and procedure manuals for HCFA staff use.

The Medicaid law requires states to establish a compre-
hensive state plan for providing medical assistance which
designates a single state agency that will be responsible for
administration of the Medicaid program in the state. The
state plan must meet the federal requirements and be
approved by the Secretary of HHS.® The designated state
agency in Kansas is the State Department of Social and

not Medicare coverage for long-term custodial care in an intermediate care facility (ICF). An
ICF is the technical jargon for what is commenly known as a “nursing home.”

4. Title XVII of the Social Security Act, (Health Insurance for Aged and Disabled), 42 U.S.C.A.
§1395; 42 C.F.R. §405 ct seq.

5. Title XIX of the Social Security Act, “Grants to States for Medical Assistance Programs.”
42 U.S.C.A. §1396a et seq.

6. 42 U.S.C.A. §1396b(a), 42 U.S.C.A. §1396d(b).

7. 51 Fed. Reg. 39,915 (1986). The federal share set by HHS beginning October 1, 1986 was
51.39%.

8. 42 U.S.C.A. §1396a, 42 C.F.R. §431.10 et seq.
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Rehabilitation Services (SRS).® The State issues state
Medicaid Regulations which appear in the Kansas Adminis-
trative regulations and publishes manuals for field use.
Within SRS, Medicaid is under the jurisdiction of the Com-
missioner of Income Maintenance and Medical Services.
Changes in the state Medicaid program are implemented
by documents called Commissioner’s Letters. Practitioners
dealing with Medicaid problems will need to familiarize
themselves with the federal law 42 U.S.C.A. §1396(d), the
federal regulations'! 42 C.F.R. §430 et seq., the state
administrative regulations and The Kansas Public
Assistance Manual (K.P.A.M.). The K.P.A.M. is the field
manual used by the SRS social workers for day-to-day
guidance in program operation. The K.P.A.M. is availa-
ble for review at the local SRS office or a copy can be pur-
chased from SRS.

Medicaid recipients do not receive direct cash awards to
pay for their medical needs. Instead, the health care
provider is directly reimbursed by SRS for giving care to
each Medicaid recipient. To receive payment for treating
Medicaid patients, health care providers must voluntarily
elect to participate in the Medicaid program. Participation
requires the provider to meet certain conditions and enter
into an agreement with SRS.!? Medicaid participation
requires acceptance of HCFA regulated Medicaid reim-
bursement rates. Reimbursement rates will often fall below
the rates the same provider customarily charges its patients
who are not receiving Medicaid. Private pay nursing home
care in Kansas in 1985 cost from $25.37 to $49.41 per day.®
The average 1986 Medicaid reimbursement rate for nurs-
ing home care was $32.70 per patient per day.

Medicaid payments in Kansas are substantial. Last year
(FY-86) SRS reported spending $235,202,515 or 35.82%
of its entire budget on Medicaid. Nursing homes were the
biggest expense category costing $101,501,153 or 42.56 %
of the total state Medicaid expense. The other major
expense categories were hospitals which by comparison
received $53,630,856 (24.48%); physicians, $23,511,282
(9.86%), and prescription drugs, $20,697,227 (8.68%).°
Average expenditures per Medicaid nursing home patient
in FY-86 were $703.93 per month.!®

Covered Services
The federal Medicaid law establishes certain mandatory
health care services which must be provided to qualified
needy persons. These mandatory services are:”
¢ Inpatient hospital services;
¢ Qutpatient hospital services;
¢ Rural health clinic services;
» Other laboratory and X-ray services;
» Skilled nursing facility services and home health
services for individuals 21 and older;

9. K.S.A. 39-708c¢.

10. K.S.A. 75-5306d et seq.

11. K.A.R. 30-5-58 et seq.; K.A.R. 30-10-1 et seq.

12. K.A.R. 30-5-58 et seq., K.A.R. 30-5-59. .

13. Performance Audit Report: Private Pay Rates for Adult Care Homes (Appendix A) Report
of Legislative Post Audit Committee, State of Kansas, Legislative Division of Post Audit (July 1986).

14. Post Payment Reports, State Department of Social and Rehabilitation Services, Adult Care
Home Reimbursement Section, (unpublished reports for 1986). After October 1, 1986 the maxi-
mum is $34.97 per patient day. Reimbursement rates are dependent on nursing home operation
costs.

15. 1986 SRS Annual Report, pp. 98, 114.

16. SRS “Kansas Medical Assistance Statistical Report, December 15, 1986, p. 17,

¢ Early and periodic screening, diagnosis and treat-
ment for individuals under 21;

¢ Family planning; and

e Physician services.

After a state has fulfilled its mandatory service require-
ments it can elect to provide optional medical services and
the federal government will help support the cost of the
optional services according to the federal financial partic-
ipation formula. In Kansas there are 24 optional services.
The current optional services are:'®

¢ Podiatrists” services

¢ Optometrists’ services

¢ Chiropractors’ services

» Other practitioners’ services

o Clinic services

* Dental services

e Physical therapy

¢ Occupational therapy

* Speech, hearing & language disorder therapy

e Prescribed drugs

¢ Dentures

e Prosthetic devices

¢ Eyeglasses

¢ Rehabilitative services

e Intermediate care facility (ICF) i.e. (nursing
home services)

¢ Inpatient hospital for 65+ with TB -

* ICF for 65+ with TB

e Inpatient hospital for mentally ill

¢ ICF for 65+ for mentally ill

¢ ICF for mentally retarded

» Inpatient psychiatric service for under age 22

¢ SNF for under age 21

e Emergency hospital services

® Personal care services

Note that nursing home care (intermediate care) is an
optional not a mandatory service.

Eligibility Requirements

To be eligible for Medicaid an individual must be a
citizen of the United States or a person who resides here
“under color of law.”% A Kansas applicant must be a
Kansas resident who is not receiving assistance from another
state.2® An application is required and it can be submitted
by any person authorized to act on behalf of the applicant.?!
To qualify for assistance an applicant must be either cate-
gorically needy or medically needy. Eligibility determina-
tions are made within 45 days of the application (60 days
if a determination of disability is required).?* The eligibil-
ity determinations are based upon information provided
by the applicant,? and the applicant has the duty both to
release information and to report changes in circumstances

17. 42 U.S.C.A. §1396 a(a)}{10); 42 U.S.C.A. §1396 d(a)(1), (2), (3), (4). (5) and (17).

18. U.S. Dept. of Health and Human Services, HCFA Pub. No. 02155-86 (October 1, 1985).
Note, a SNF is a skilled nursing facility and an ICF is an intermediate care facility (nursing home).

19. 42 C.F.R. §435.402; K.A.R. 30-6-54; K.P.A.M. Sec. 2170 Rev. No. 9.

20. K.A.R. 30-6-54{c); K.S.A. 39-709(c) and (f).

21. K.A.R. 30-6-35(b).

22. K.A.R. 30-6-35(d).

23. K.A.R. 30-6-36.

24. K.A.R. 30-6-39. Changes must be reported in 10 days.

25. K.A.R. 30-4-140(d).

26. K.A.R. 30-4-140(c).
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affecting eligibility.?* A recipient can become ineligible for
Medicaid as a penalty for an act or omission which con-
travenes the Medicaid rules.?® Applications are not granted
during the ineligibility periods. When a recipient receives
benefits in error an overpayment is created.? Eligibility
terminates until the condition causing the overpayment has

M

To safeguard against inappropriate use of
Medicaid, SRS is required to conduct periodic
redeterminations of financial eligibility, and
to conduct initial periodic on-going

reviews to ensure that the utilization of
Medicaid by each recipient is medically
necessary.

M

been cured. To safeguard against inappropriate use of
Medicaid, SRS is required to conduct periodic redetermi-
nations of financial eligibility,?” and to conduct initial and
periodic on-going reviews to ensure that the utilization of
Medicaid by each recipient is medically necessary.?

Categorically Needy and Medically Needy Eligibility

There are two ways to become eligible for Medicaid. An
applicant can qualify by being either categorically needy®
or by being medically needy. The categorically needy are
blind, aged, disabled or poor persons who become auto-
matically eligible for Medicaid as an extension of meeting
the requirements for federal welfare provided by the SSI*
or AFDC* programs. The medically needy?®? are defined
to be persons who are not categorically needy but neverthe-
less either (1) meet the income and resource (asset) require-
ments of SSI or (2) are persons who meet the SSI resource
test and have medical expenses at least equal to the differ-
ence between total income and the SSI income level .3
Mildly oversimplified, the medically needy are persons who
simply don’t have the income, assets or insurance to pay
their regular medical expenses. Most nursing home residents
seeking Medicaid fall into the medically needy category and
most entered the nursing home paying their own way
before their resources were consumed by the cost of
prolonged custodial care.

Financial Eligibility

Both categorically needy and medically needy persons
must pass a two-part financial eligibility test. The categor-
jically needy must pass a resource and an income test. The
medically needy must pass a resource test and meet a spend-
down requirement. The resource tests for both groups are
generally the same. However, the income test and spend-

27. 42 C.F.R. §435.916, K.A.R. 30-4-36, K.A.R. 30-4-40(b)(1).

28. 42 C.F.R. §456.60, 42 C.F.R. §456.21.

29, 42 U.S.C.A. §1396a(a)(10)(A)(i); 42 C.F.R. §435.100.

30. SSI “Supplemental Security Income,” 42 U.5.C.A. §1381 et seq., Title XVI of the Social
Security Act.

31. AFDC “Aid to Families with Dependent Children” 42 U.S.C.A. §601 et seq.. Title IV-A
of the Social Security Act.

32. 42 U.S.C.A. §1396a(a)(10)(A)(ii); 42 C.F.R. §435.300.

33. 42 C.F.R. §435.301(a)(1) and (2).

down requirement operate differently. The spenddown
requirement functions as a substitute for a strict income
threshold. The resource limit for both the categorically
needy and the medically needy is presently $1,800 in non-
exempt resources for single person and $2,700 for a mar-
ried couple (where both are seeking assistance).* For the
categorically needy the income levels are those established
by either the SSI or the AFDC regulations. A discussion
of these somewhat involved income standards is beyond the
scope of this article.

Spenddown

It is impractical to define financial eligibility for medi-
cally needy applicants in terms of some specific income
threshold. By definition, the medically needy person always
has an income which always falls short of meeting medi-
cal expenses. To insure that the expense-greater-than-
income relationship exists, Kansas defines medically needy
eligibility in terms of an amount the applicant must spend
out-of-pocket on his or her own care before any assistance
will be provided. This amount is called the spenddown.
In SRS language “spenddown means the amount of applica-
ble income that exceeds the protected income level in the
eligibility base period that is available to the applicant to
meet medical costs.”3s Medicaid recipients with a spend-

M

In SRS language “spenddown means the
amount of applicable income that exceeds the
protected income level in the eligibility base
period that is available to the applicant to
meet medical costs.”

~

down requirement receive a formal Spenddown Notice
from SRS.?® This notice will specify the amount of spend-
down that the recipient must pay to remain eligible.

The “protected income level” refers to an exempt $25
per month for personal needs for nursing home residents.*’
All other income must be spent on nursing home bills and
other necessary medical expenses. The “eligibility base
period” for long-term care Medicaid recipients is one month
but for most other Medicaid recipients the period is six
months.? To apply a medical bill toward the spenddown
requirement the bill need only to have been incurred within
the accounting period — it need not have been paid.*
Allowable expenses for spenddown include: long-term care
bills; medical insurance premiums; Medicare Part B
premiums and all expenses for medical services “paid or
incurred.”°

34. This is the SSI limit. See 42 U.S.C.A. §1382(a)(1)(B).

35. K.A.R. 30-6-53(a)(2).

36. SRS Form PA 3106.4.

37. 42 C.F.R. §435.725.

38. K.A.R. 30-6-53(a)(1) and (b).

39, K.A.R. 30-6-53(d)(4); K.P.A.M. Sec. 3491 Rev. No. 11. Note: The bill is not considered
spenddown if it is paid by some third-party obligor rather than the applicant. K.P.A.M. Sec.
3491 Rev. No. 11, K.A.R. 30-6-53(c).

40. K.P.A.M. Sec. 3491.2 Rev. No. 11.

N
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Income Measurement

. Although medically needy eligibility is stated in terms
of a spenddown requirement rather than an income limit,
income must be measured to compute the spenddown
requirement. There are several interesting aspects of income
measurement which merit attention. First, it is important
to note that SRS computes the spenddown requirement
based on prospective budgets of the applicant. Thus, the
spenddown requirement is established upon future expected
income rather than actual income.*! Both earned and
unearned income is considered applicable income.** Lump
sum payments and intermittent income will normally be
considered income in the eligibility base period in which
they were received.* If these payments are not expensed
in the same eligibility base period in which they were
received, then any portion of the payment that remains on
hand at the end of the period will be considered a resource
rather than income in the next period.* Self-employment
income (gross less production expense) is averaged over the
prospective benefit eligibility period.*®

Resources (Assets)

As previously noted, Medicaid permits the ownership of
non-exempt real or personal property with an aggregate
resource value not in excess of $1,800 for a single recipient
and not exceeding $2,700 for two or more persons receiv-
ing assistance under a single medical assistance plan. The
most frequently encountered Medicaid eligibility problem
for persons seeking assistance with long-term care is the
problem of excess resources. Spenddown, on the other
hand, is rarely a problem because it is relatively easy to
have nursing home and medical bills which exceed income.

Resource “Deeming” (Relative Responsibility)

Medicaid eligibility rules require the state to consider the
financial responsibility of relatives.*® This requirement
means that SRS must consider the income and resources
of the marriage partners to be available to each other. In
addition SRS may consider resources to be available
between the spouses even if they are not contributed in
fact.” This process is called “deeming” since the resources
of one family member are deemed to be available to the
other.*¢ Kansas Medicaid implements deeming by requir-
ing that the combined assets of both spouses be reviewed
in aggregate regardless of whether one or both apply for
assistance.®® As long as the husband and wife live together
their aggragate resources are deemed to be available to each

41. K.AR. 30-4-110(c)(1); K.P.A.M. Sec. 3461 Rev. No. 3.

42. K.A.R. 30-6-110(a).

43. K.A.R. 30-6-110(b)(2); K.P.A.M. Sec. 3413, 3414 Rev. No. 13; However, the same property
can't be considered both as income and a resource in the same month. K.A,R. 30-6-106(c). It
should also be noted that in the “long-term care situation, the payment shall be considered as
income in the month following the month of receipt due to Field Payments and/or timely notice
requirements, Medical services eligible for payment prior to the counting of a lump sum pay-
ment are not considered overpayment.” K.P.A.M. SEc. 3414 Rev. No. 3.

44. K.A.R. 30-6-110(b).

45. K.A.R. 30-6-111(3); K.A.R. 30-6-110(b)(1}.

46. 42 C.F.R. §435.845(a).

47. 42 C.F.R. §435.822(b).

48. The deeming practice was upheld in Schweiker v. Gray Panthers, 453 U.S. 34, 101 5.Ct.
2633, 69 L. Ed.2d 460 (1981).

49. K.P.AM. Sec. 3200(7) Rev. No. 12.

50. K.A.R. 30-6-106(f). The combined resources of husband and wife, if they are living together,
shall be considered in determining eligibility of either or both for the medical assistance pro-
gram, unless otherwise prohibited by law. A husband and wife shall be considered to be living
together if they are regularly residing in the same household. Temporary absences of either the
husband or the wife for education or training, working, securing medical treatment or visiting
shall not be considered to interrupt the couple’s living together. A husband and wife shall not
be considered as living together when they are physically separated and not maintaining a common

spouse individually, regardless of actual ownership.*®® The
extension of financial responsibility to relatives stops with
the parents (of children under 91 or blind and disabled
adults) and with spouses.® The automatic deeming of
resources between spouses stops when the husband and wife
are no longer living together — a condition which is ful-
filled when one or both spouses enter an institution and
reside there one month.®

Real Estate Exemptions

The chief object of exempt real estate is the home. The
home is exempt from consideration as a resource if the ap-
plicant is living in the home or only temporarily absent.
There is no time limit on the exemption as long as the ap-
plicant has signed a Statement of Intent to Return Home.
The applicant’s Statement of Intent to Return Home is not
challenged unless it is clearly contradicted by the applicant’s
action. Where it is clear that the applicant has no intent
to return home, the home remains exempt for three months
after the owner enters long-term care.® The home will be
exempt indefinitely if it is occupied by any person who is
a “dependent member of the [applicant’s] immediate fa-
mily.” The regulation says the “dependency may be of any
kind (e.g. financial or medical, etc.).”® When a home is
no longer exempt it becomes “other real property.” By defi-
nition “other real property” is a resource. The definition
of “home” for Medicaid purposes is somewhat unusual. The
home includes the “tract of land upon which the house or
other improvement, essential to the use or enjoyment of
the home is located, and contiguous real property.” The
total acreage comprising the home for medically needy
Medicaid applicants is not defined.® The home is exempt
regardless of value.® In addition to the home, income
producing property with a combined equity value not ex-
ceeding $6,000 and which provides a return of at least 6%
per annum is also exempt.*’

Personal Property Exemptions
Some personal property is totally exempt from the eligi-
bility determination while other personal property is only
partially exempt.
Totally exempt personal property items are:®
» personal effects,
e one vehicle per family,
e life insurance with a face value less than $1,500,%®
e burial plots and vaults (normal burial),
e revocable burial funds up to $1,500,

life, or when one or both enter into a care situation, whether or not the facility is Medicaid
approved. Despite the above provision, if both spouses are eligible and are applicants or recipients
and one or both enter a care situation, their resources shall be considered to be available to each
other for the first six months following the month of entry into the care situation.

51. 42 U.S.C.A. §1396a(a)(17)(D); 42 C.F.R. §435.821.

52. 1d., K.P.A.M. Scc. 3200(10) Rev. No. 15 provides that where only one spouse is receiving
assistance the combined resources of the husband and wife are considered only for the month
in which the care arrangement begins. Thereafter, only those resources in which the recipient
has an ownership interest shall be considered in the eligibility determination. 1f both spouses are
recipients in the 7th month after care begins only the pro rata share of jointly owned resources
is considered.

53. K.A.R. 30-6-108(a)(4); K.P.AM. Sec. 3214(1) Rev. No. 15.

$4. 1d. Immediate family dependents include the individual's children, grandchildren, step-
children, in-laws, parents, stepparents, grandparents, aunts, uncles, siblings, stepsiblings, half-
siblings. nieces, nephews, and cousins of any degree.

55. K.A.R. 30-6-108(a)(1), K.P.A.M. Sec. 3213 Rev. No. 12.

56. K.P.A.M. Sec. 3213, Rev. No. 12.

57. K.A.R. 30-6-108(c).

8. K.A.R. 30-6-109, K.P.A.M. Sec. 3222 Rev. No. 2.

59. When a life insurance policy has a face value over $1.500 the total cash surrender value
of the policy counts as a resource. K.A.R. 30-6-109(c)(12); K.P.A.M. Sec. 3222(3); Rev. No. 12
In re: K. SRS No. 83-AH-275 MA, August 30, 1983.
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e irrevocable burial trusts, and
* retroactive social security benefits (for the six
months following receipt),

Partially exempt personal property includes:
« the cash proceeds from the sale of home held to
purchase a new home exempt for 3 months,* and
* the equity value of income producing property
other than cash if the equity value does not exceed
$6,000 and a net annual return of six percent is real-
ized.®

‘Resource Availability

Most long-term care Medicaid denials occur when SRS
finds that the applicant has excess® available resources. The
matter of resource “availability” can be confusing since
“availability” is broadly defined and is not entirely a matter

SRS income maintenance workers (Medicaid
qualification personnel) may consider
resources to be technically available even
though the applicant has little real control
over the property involved. -

of ownership. To be considered as an available resource,
the applicant must have a legal interest in the property and
the legal ability to make it available.®® It is not necessary
for property to be liquid before it is counted as an availa-
ble resource. Ownership is determined by legal title, or
absent title, then by possession.® The resource value is the
value of the applicant’s equity interest.® Notwithstanding
these rules, SRS income maintenance workers (Medicaid
qualification personnel) may consider resources to be tech-
nically available even though the applicant has little real
control over the property involved. For example, SRS may
find that the entire corpus of a trust is “available” to the
applicant even though the applicant’s interest in the trust
property is only an equitable life interest in income. Simi-
larly, the state agency has taken the position that all of the
money in a joint account was available to a “for con-
venience only” joint tenant who neither contributed to nor
exercised control over the account.

Kansas’ Medicaid rules do create some well defined,
narrow exceptions which permit benefits to be paid even
though the applicant has excess resources. In these situa-
tions, the resources are considered technically unavailable.
The first exception is the legal impediment exception. The
SRS rule in its present form states at K.P.A.M. Sec. 3200(3)
Rev. 15:

However, a resource shall be considered unavailable ’

when there is a legal impediment that precludes the

disposal of the resource. Examples of legal impedi-
ments would include property which is inaccessible
pending the disposition of divorce proceedings, jointly

60. K.A.R. 30-6-109(a)(18); K.P.A.M. Sec. 3222(7) Rev. No. 12.

61. K.A.R. 30-6-109(c)(15); K.P.A.M. Sec. 3214(2) Rev. No. 12.

62. Resources over the $1,800 or $2,700 limits.

83. K.A.R. 30-6-106(c); K.P.A.M. Sec. 3200(3) Rev. No. 12.

64. K.A.R. 30-6-106(a); K.P.A.M. Sec. 3200(4) Rev. No. 15.

65. K.A.R. 30-6-106{d); K.P.A. M. Sec. 3200(5) Rev. No. 15

66. K.P.A.M. Sec. 3200(3)(b) Rev. No. 12, see also Sec. 3214(1) Rev. No. 15 and In re E, S.R.S.
No. 85R0353M, April 29, 1985.

owned property which cannot be disposed of due to
_the refusal of the other owners to agree to a sale, or
inability to obtain clear title. The applicant or
recipient shall pursue reasonable steps to overcome the
legal impediment unless it is determined that the cost
of pursuing legal action would be more than the appli-
cant or recipient would gain or the likelihood of suc-
ceeding in the legal action would be unfavorable to
the applicant or recipient. There is no time limitation
in regards to efforts made to overcome a legal impedi-
ment and the property shall be regarded as unavaila-
ble throughout this period. If the impediment cannot
be resolved, the property shall be exempted without
requiring the legal action. If the impediment is over-
come, the property would be considered in determin-
ing eligibility unless the client begins to make a bona
_ fide effort to dispose of the property as noted below.
To take advantage of the exception, SRS requires that
the applicant makes an ongoing bona fide, documented
effort to dispose of the excess property.®® Another excep-
tion is a grace period allowed for the disposal of an appli-
cant’s home. The home is exempt from consideration as a
resource for three months regardless of whether a depen-
dent continues to live in it. After this three-month period
expires, the nine-month bona fide-effort-to-dispose rule
applies. The combination of home exemptions means that
a single applicant can receive assistance for a total of 12
months even though the applicant owns a home which is
considered an available excess resource.®” A third excep-
tion involves income producing property. Property which
produces income is exempt up to an equity value of $6,000,
provided that the property produces a return on equity of
at least six percent.® The catch is that the return on equity
is counted as income and this extra income is used to.
increase the size of the spenddown. .
Tt is a curious feature of Medicaid that the availability
of marital property is affected by the timing of the appli-
cation. If the application is filed before the applicant has
been institutionalized for at least one month then the com-
bined resources of the husband and wife are considered
available to the applicant. If, on the other hand, the appli-
cation is filed after the applicant has been institutionalized
for at least one month, only those resources specifically per-
taining to the applicant will be used to establish eligibility.®
This is an example of Medicaid “deeming” at work. Prior
to institutionalization all marital resources are deemed to
be available to the applicant. This “deeming” no longer
takes place once the applicant or recipient has been institu-
tionalized for one month or more.

Disqualifying Transfers

The transfer of real or personal property for the purpose
of creating Medicaid eligibility or for less than fair con-
sideration can trigger an ineligibility penalty. If the im-
permissibly transferred property has a fair market value
of less than $12,000, the ineligibility period is for up to two
years. If the transferred property has a value greater than

67. K.P.A.M. Sec. 3214(1) Rev. No. 15. Note: There is also a grace period if the applicant
has a spouse living in the home who decides to sell the home. 1f the resident community spouse
sells the home he or she is given 6 months to reinvest in a new home. K.A.R. 30-6-109(c)(18).
During this period the institutionalized spouse’s benefits will not be interrupted. Home sold on
contract for deed proceeds are considered income K.A.R. 30-6-109(c}(7).

68. K.A.R. 30-6-108(c)(2); K.P.A.M. Sec. 3214(2) Rev. No. 12. K.A.R. 30-6-109(c)(15);
K.P.A.M. Sec. 3222(2) Rev. No. 12.

69. K.A.R. 30-6-106({F); K.P.A.M. Scc. 3200{10) Rev. No. 15; see 42 C.F.R. Sec. 435.723 (e)(1).
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$12,000, the ineligibility period is for up to five years. The
ineligibility period begins from the month of the offend-
ing transfer. The pertinent part of the disqualifying trans-
fer rule as it appears in the regulations states:
The period of ineligibility due to the transfer of
property for the purpose of making an applicant eligi-
ble for medical assistance shall not in any event ex-
ceed two years from the month of the transfer of the
property in question when the uncompensated value
of the disposed resource is $12,000.00 or less, or five
years when the uncompensated value of the resource
exceeds $12,000.00. The period of ineligibility shall
be subject to re-evaluation on the basis of additional
evidence or other justification for authorization of as-
sistance. K.A.R. 30-6-56(e){2)™
The focus of the regulation is on the uncompensated
value of the property transferred. In applying the rule, SRS
eligibility screeners use a Transfer of Property Worksheet
to compute the uncompensated value or “UV”. The un-
compensated value is the lesser of (1) Fair market value

minus sale price, or (2) Fair market value minus encum- .

brances. The UV is then divided by a “living arrangement
divisor” to determine the period of ineligibility. The liv-
ing arrangement divisor is a dollar per month figure set by
SRS to approximate the monthly SRS cost of ‘assistance in
various care arrangements.

The living arrangement divisor for long-term care is
presently $1,300 per month. Thus, when an applicant resid-
ing in a nursing home has made a transfer with a UV of
$20,000 the period of ineligibility is $20,000 divided by
$1,300 or 15.4 months. If the applicant’s private pay nurs-

ing home rate is more than $1,300 per month the result -

is harsh because the $20,000 UV is not enough to pay for
15.4 months of care.

Estate planners must be especially mindful of the trans-
fer rules whenever there is an indication that long-term cus-
todial care may be required before death. The same inter
vivos transfer that appears sound for gift and estate tax and
estate conservation purposes may operate to deny a client
access to Medicaid when it is badly needed.

Problem Areas in Resource Availability

The problem areas in resource availability are life estates,
commonly owned property, and trust property. Each
merits some discussion. '

Life Estates

The value of a life estate is determined by using the

American Experience Table. The applicant’s age decimal
equivalent is multiplied by the aggregate resource value to
determine the value of the applicant’s available life in-
terest.” Sometimes, however, the threshold question is
whether the available resource is a life estate or some larg-
er interest. The Medicaid eligibility of a life tenant was the
subject of Neaderhiser v. State Department of Social and
Rehabilitation Services.” In Neaderhiser, the applicant, an
89-year-old woman, was a joint tenant with her son in real
estate having a total value of $70,000. Shortly before ap-

70. See also, K.P.A.M. Sec. 2130 Rev. No. 11; K.S.A. 39-709(a)(2); 42 U.S.C.A. §1396p(c).

71. K.P.A.M. Sec. 3212.1(5) Rev. No. 11. :

72. Neaderhiser v. State Department of Social and Rehabilitation Services, 9 Kan. App. 2d
115, 673 P.2d 462 (1983).

73.K.A.R. 30-6-106(d); K.P.A.M. Sec. 3200(4) Rev. No. 15.

74. Walnut Valley State Bank v. Stovall, 223 Kan. 459, 574 P.2d 1382 {1978).

plying for Medicaid, the applicant quit claimed her interest
to her son but reserved for herself possession and income
for life. The applicant asserted that all she had was a life
estate valued at $3,734.64. The court held that the appli-
cant’s interest in the property was an undivided one-half,
joint tenancy interest valued at $35,000 rather than a life
estate and that joint tenancy was not disturbed by the reser-
vation for a life estate in the grantor. The SRS Medicaid
denial was affirmed.

Jointly Held Property -

The Medicaid view of joint tenancy property has been
the subject of much criticism. Medicaid treats joint tenan-
cy real property differently than joint tenancy personal
property. With real property, only the applicant’s pro rata
share is considered available. With personal property, the
full equity value of the resource is considered available to
the applicant. ™ This view is in contrast to the emerging
judicial view that joint ownership in personal property cre-
ates only a rebuttable presumption of ownership of the res
™ and that joint bank accounts are simply business expe-
dients for the benefit and protection of banks.” The
Medicaid view of jointly held personal property produces
harsh results for many applicants. Consider a nursing home
resident whose entire non-exempt property consists of a
$10,000 certificate of deposit held jointly with his wife. Be-
fore becoming eligible for Medicaid he must reduce the en-
tire $10,000 to the $1,800 available resource maximum. If,
on the other hand the property had been placed in two
separate accounts of $5,000 each for husband and wife, the
institutionalized spouse would be required to spend only
$3,200 not $8,200 before becoming eligible. The result
seems unfair — especially in situations where the non-
institutionalized spouse is the person who created the
resource in the first place. Although the logical remedy
would seem to be to sever the joint tenancy, SRS may con-
sider the severance to be a “disqualifying transfer” which
in turn triggers many months of Medicaid ineligibility.

L T

The motivation for a division of assets law
lies in the need to find relief for the
community spouse who will otherwise be

“reduced to poverty before the institutionalized

spouse can receive benefits.

—

In response to pressure from senior citizen organizations
and groups like the Alzheimer’s and Related Diseases
Association, several states have considered adopting “divi-
sion of assets statutes”® or regulations. Kansas is consider-
ing such alaw.™ A division of assets law permits the institu-
tionalized spouse to transfer some resources (held jointly
or otherwise) and income back to the at-home spouse
without upsetting eligibility. The motivation for a division
of assets law lies in the need to find relief for the commu-

75. In re: Estate of Wood, 218 Kan. 630, 545 P.2d 307 {1976). A federal decision addressing
this issue is the SSI case Cannuni v. Schweiker, 740 F.2d. 260 (3rd Cir. 1984). Cannuni suggests
that there is no resource availability until survivorship bécomes a fact.

76. California, Minnesota, Colorado, Illinois, Indiana, New York, Maryland and New Mexico.

77. See, Rowland, “Division of Assets: A Status Report,” 55 The Kansas Bar Joumal, No. 7
at p. 4, (September 10, 1986).
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nity spouse who will otherwise be reduced to poverty before
the institutionalized spouse can receive benefits. The 1987
session of the Kansas Legislature considered but failed to
adopt a division of assets law which would have allowed
the at-home spouse to return the greater of $25,000 or one-
half of the marital assets and income of up to $717 per
month. Excess assets and income were subject to recapture
by SRS. Assets remaining in the decedent estate of the sur-
viving spouse were subject to a fourth class claim for the
cost of care. In addition, all at-home spouse income over
$717 per month was subject to subrogation.™

The federal Medicaid administrators have been quick to
challenge any attempts by states to relax the interspousal
availability rules. The first federal judicial decision,
however, went in favor of the states. In State of Washing-
ton vs. Bowen, the Ninth Circuit Court of Appeals recently
held that HHS® action disapproving a Washington plan
which permitted spouses to divide income was arbitrary,
capricious and an abuse of discretion and that the federal
Medicaid rules did not preempt state family property law.™

Remedies

Some Medicaid disqualifying condmons can be cor-
rected. There are six forms of potential remedy available.
These are: (1) transfer of resources with prior approval;
(2) reconveyance; (3) removal of name from title; (4) sever-
ance of joint tenancy; (5) transfer of assets to a trust, and
(6) divorce/separate maintenance. Of these six remedies,
only prior approval, reconveyance, removal of name and
to a limited extent, trusts, are recognized by the Medicaid
regulations.

Transfers with Prior Approval

The Kansas Administrative Regulations give SRS the dis-
cretion to grant prior approval to applicants who wish to
transfer away excess resources, provided that the transfer
is (1) for adequate consideration and (2) the transfer is a
bona fide transfer.®® Permission is requested by filling out
and submitting to SRS a form called Application for Con-
sent to Transfer Property.®! The form requires listing the
property, its value, method of conveyance, grantee, con-
sideration and the reason for the transfer. As a practical
matter this remedy is of limited use. SRS will also permit
income to be transferred from one spouse to another in sit-
uations where the institutionalized spouse has a modest
income and the healthy spouse almost none. To qualify for
income transfer from the institutionalized spouse, the well
spouse must have an income below the $341 a month pro-
tected income level (1987). The amount that can be trans-
ferred to the well spouse is the difference between the well
spouse’s income and the $341 limit.®

78. S.B. 264, 1987 Session of the Kansas Legislature. The bill passed the Senate 40-0 but failed
to gain approval in the House. SRS's fiscal note indicated that the could i Kansas
overall Medicaid cost by up to $2.2 million. Kansas™ share of the increase would be about one-
half of this amount.

79. State of Washington vs. Bowen, 815 F.2d 549 (Sth Cir. 1987). Washmgton a community
property state, filed a Medicaid plan amendment which permitted the state to calculate the avail-
able income for married Medicaid applicants according to community property law, whereby
the applicant and the community spouse would each have a one-half interest in the aggregate
income. The Secretary rejected the plan amendment insisting that the federal “name-on-the-check
rule” preempted the state’s family property law. The court discussed the fact that the name on
the check rule generally “. . . puts the husband, whose wife enters a nursing home in 2 much
better position than the wife who does so,™ b most reti income is ived in the
husband’s name. After reviewing the Supremacy Clause and noting that Medicaid embodied the
principal of cooperative federalism, and the presumption that Congress will not interfere with

Reconveyance

When a transfer has been made which triggers the two
or five year disqualification, the gifted property can sub-
sequently be transferred back to the grantor and the dis-
qualification will be cured.®® The disqualification can also
be cured by having the grantee pay the grantor fair market
value. The fair market value payment, when received,
becomes a resource of the grantor.

Removal of Name from Title

In situations where an applicant or recipient is disquali-
fied because someone other than a spouse has placed his
or her name on the title of property “for convenience,” the
SRS rules permit eligibility to be reestablished by remov-
ing the name from the title.®* The person seeking assistance
must (1) show that his or her name was put on the title
solely for convenience of the other owner(s); (2) that said
person did not create the resource; and (3) that the resource
was not diverted to his or her own use. Extrinsic evidence
can be used to establish that the joint ownership was “for
convenience only.” In some cases medicaid benefits have
been ordered to be paid without the added formality of
removing the name from the signature card or title.** The
SRS regulations do not permit name removal between
“legally responsible persons.” Thus, spouses cannot create
eligibility for themselves by removing their name from’
jointly owned property.

Severance of Joint Tenancy

Medicaid claimants’ advocates argue that a husband and
wife can formally sever their interest in jointly owned
property and that this severance is not a “transfer” within
the meaning of the Medicaid rules. Kansas law permits
“any person” who is a joint tenant in real estate or personal
property-to petition a court to terminate the joint tenancy.®®
Whether this severance by court order is a disqualifying
transfer or not is an open question. To date SRS has not
decided a case of this nature. A strong argument can be
made that when joint tenants divide the whole which they
commonly own neither has transferred anything to the
other. In nursing home cases where one spouse’s property
is not considered available to the other after the first month
of institutionalization, the severance remedy merits con-
sideration. Attorneys who advise their clients to sever joint
tenancy should also advise their clients that the remedy is
not certain and that SRS will very likely contest the sever-
ance and deny benefits by calling it a transfer. At this point
the applicant would have to either (1) prove that as a
matter of law severance is not a transfer, (2) establish that
the facts of the severance do not indicate that any property
changed hands for less than fair market value — or both.

state family property law, the court rejected the Secretary’s argument of federal preemption.

50. K.A.R. 30-6-56(d); K.P.A.M. Sec. 2133, Rev. No. 9.

81. SRS Form PA-3175.

82. K.P.A.M. Sec. 3443(7) Rev.No. 9. An adult receiving Medicaid for long-term care can
make limited transfers to his spouse and minor children in order to provide for the care of these
dependents. The amount which can be transferred is the amount necessary to bring the depen-
dent’s income up to the “federal protected income level.™ For a spouse the federal protected income
level is $341 per month. Thus, a hypothetical applicant with a wife who has an income of only

" $250 per month could transfer $341 minus $250 or $91 a month to his wife.

83. K.A.R. 30-6-56(¢)(3); K.P.A.M. Sec. 2132, Rev. No. 9.

84. K.A.R. 30-6-56(c)(3)(D); K.P.A.M. Sec. 2132, Rev. No. 9.

85. DeLeon v. Harder, No. 85-CV-723, Shawnee County D.C., Memorandum Decision and
Order of September 11, 1985, affirming SRS No. 85-R-0280 ADC/FS.

86. K.S.A. 59-2286.
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. Medicaid Qualifying Trusts

In the 1986 Consolidated Omnibus Budget Reconcilia-
tion Act of 1986, Congress defined the “Medicaid qualify-

ing trust.”®” The law was passed to prevent affluent per--

sons from sheltering resources in an inter vivos trust for the
dual purpose of creating Medicaid eligibility and preserv-
ing the corpus for their putative heirs. Prior to the new law,
financial planners were drafting special inter vivos trusts
which, upon the settlor’s disability automatically (1)
became irrevocable, and (2) ordered the trustee to secure
all available public benefits for the settlor before applying
trust resources toward the settlor’s care. On death of the
settlor the trust remainder poured forward to the settlor’s
heirs. The new law limits the use of trusts for such pur-
poses but does not eliminate their utility entirely. Under
the new law the property placed in trust by the Medicaid
applicant or recipient may be considered an available
resource. The value of the trust property which is “availa-
ble” is determined by the degree of discretion that the
trustee has. If the trustee has any discretion to invade the
corpus, the entire corpus is considered available. It is suffi-
cient that the trustee has the power — it is not a defense
that the power has never been used. The new rule applies
to both revocable and irrevocable trusts. The new law also
permits states to waive the application of the new rule in
individual cases where “undue hardship” results. To date
SRS has not incorporated the new rule into'its regulations,
however SRS administrative decisions were consistent with
the new law well before its enactment.®® The new law clar-
ifies the conditions under which trusts can be used but it
does not completely eliminate their usefulness in difficult
cases where the unhealthy spouse holds individual title to
most of the family property.

Divorce and Separate Maintenance

In extreme cases the only way to prevent the impoverish-
ment of the stay-at-home spouse may be to obtain court
ordered support from the institutionalized spouse. Divorce
is one mechanism which will achieve the result — assum-
ing that the divorce court can be convinced that the par-
ties should be granted divorce. The viability of a separate
maintenance agreement is untested. Divorce and separate
maintenance remedies are extreme but they constitute the
only certain way of dividing husband/wife assets .and
income absent a division of assets rule.

Appealing Eligibility Denials and Terminations
Applicants denied Medicaid or recipients whose benefits
have been terminated have a right to a fair hearing review
of the adverse decision.®® The requirements of the fair hear-
ing process appear in the federal regulations® and in the
Kansas Administrative Regulations.®® The process is
initiated by filing a form called a Request for Fair Hear-
ing.®? The fair hearing takes place in person or by
telephone® and it is conducted by an SRS hearing officer.

87. Pub. L. No. 99-273 §9506, 103 Stat. 82, 210 (1986). : :

88. In re: R., SRS No. 8751 MA, March 24, 1983 — both income and corpus of irrevocable
trust are available to beneficiary, a Medicaid recipient, where trustee has power to invade.

In re: L. Trust Officer., SRS No. 9631 MA, June 13, 1983 — held where trustee had power
to invade for “actual ity™ in best i t of beneficiary, trustee could not place duty to
remaindermen above duty to beneficiary by putting beneficiary on Medicaid rather than using
corpus to provide care.

89. 42 U.S.C.A. §1396a(a)(3); K.S.A. §75-3306; K.A.R. 30-7-53. The requirement arises from
Coldberg v. Kelly, 397 U.S. 254, 90 S.Ct. 1011, 25 L.Ed.2d. .

90. 45 C.F.R. §205.10 et seq.

Applicants can appear in person or by an authorized
representative.®

The decisions of the SRS hearing officers are reviewable
by the SRS State Appeals Committee. Applicants and
recipients dissatisfied by SRS decisions which result from
State Appeal Committee® review can obtain judicial
review in State District Court.?® An appeal to a district
court must be filed within 30 days of the date of the final
administrative order.” In 1986 the Kansas Legislature
amended venue for such appeals so that venue is proper
either where the order being appealed was entered or where
the order is effective.®®

Conclusion

With more people living longer under conditions requir-
ing nursing home care, it becomes necessary for lawyers
to understand the basics of Medicaid. A stroke or a diag-
nosis of Alzheimer’s disease can instantly defeat a carefully
crafted retirement plan and make Medicaid eligibility the

_ paramount client concern. The regulatory structure of

Medicaid is multi-layered, constantly changing, formida-
ble and sometimes ambiguous. This article is designed to
give the lawyer a basic understanding of Medicaid as it
presently operates and to offer a framework for problem
analysis and planning. It is a point of departure, not a sub-
stitute for independent contemporary research. As the
Medicaid program matures, lawyers will play an increas-
ingly prominent role in the decision-making process.

PAT
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Services Inc. of
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sociation’s Lawyer Referral Service.
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91. K.A.R. 36-7-1 et seq.

92. SRS Form AH-1105.

93. K.A.R. 30-7-40.

94. 45 C.F.R. §205.10(a)(3){iii}; K.A.R. 30-7-30(e); K.P.A.M. Sec. 1511(3):
95. K.A.R. 30-7-49 and 50. '

. 96. K.S.A. T7-601 et seq.

97. K.S.A. 60-2101(d).
98. K.S.A. 60-2101(d), Act of July 1, 1988, ch. 318, 1986 Ks. Session Laws 1963.
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REVISED
364 264
Fiscal Note Bill No.
1988 Session
January 20, 1988

The Honorable Roy Ehrlich, Chairperson
Committee on Public Health and Welfare
Senate Chamber, 3rd Floor

Third Floor, Statehouse

Dear Senator Ehrlich:

SUBJECT: Revised Fiscal Note for Senate Bill No. 264 by Committee on
Public Health and Welfare

In accordance with K.S.A. 75-3715a, the following revised fiscal note
concerning Senate Bill No. 264 is respectfully submitted to your committee.

Senate Bill No. 264 is an act relating to the determination of the
eligibility for medical assistance provided by the Department of Social and
Rehabilitation Services. The bill would allow a qualified applicant or
recipient and such person’'s spouse to divide their aggregate resources and
income into separate shares. Only the separate resources or income of the
applicant/recipient will then be considered in determining the eligibility
for medical assistance.

Senate Bill No. 264 would increase medical assistance program
expenditures since the financial support provided by the spouse would be
reduced by the amount of exempt resources and/or income.

During the fall of 1987, representatives of the Department of Social and
Rehabilitation Services and the Department on Aging agreed to a new set of
assumptions for determining the fiscal impact of Senate Bill No. 264. The
total revised fiscal impact for the bill is $1,394,478 of which $627,515 is
state general funds. This revised amount represents the least costly
estimate.

The Governor's Budget Report contains funds totaling $1.3 million in FY
1989 for division of assets legislation.,

Sincerely,

Michael F. Q'Kgefe

Director of the Budget
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