Approved January 26, 1988
Date
MINUTES OF THE __HOUSE  COMMITTEE ON JUDICIARY
The meeting was called to order by Representative Robert S. Wunsch at
Chairperson
_3:30 xuxp.m. on January 21, 19.88in room _313=S _ of the Capitol.

All members were present except:
Representatives Crowell, Peterson, Sebelius and Wagnon

Committee staff present:
Jerry Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes Office
Gordon L. Self, Revisor of Statutes Office
Mary Jane Holt, Committee Secretary

Conferees appearing before the committee:

Matt Lynch, Judicial Council
Art Griggs, Department of Administration

The Chairman announced at this meeting the Committee would
hear an update on S.B. 334--Kansas Administrative Procedure Act. Since
the Judicial Council's Administrative Advisory Committee will be meeting
Friday, January 22 to consider additional amendments to S.B. 334, the
hearing and possible action on S.B. 334 has been rescheduled to Tuesday,
January 26.

Matt Lynch presented an update on S.B. 334. He said the
Advisory Committee was going to consider several issues at their meeting
Friday, including summary proceedings and a number of issues the K.C.C.
has raised in regard to the issuance and review of initial orders,
(see Attachment I). The decision on whether S.B. 334 should be reprinted
or whether the trailer bill, H.B. 2613 should be amended, has not yet
been made. He said he would report back to the Committee Tuesday,
January 26.

Art Griggs distributed a handout on the Kansas Administrative
Proceedures Act, as amended by S.B. 334, with Senate Committee amendments,
(see Attachment II).

The Chairman appointed Representative Bideau, Chairman; Representative
Buehler, Representative Douville, Representative Wagnon and Representative
Whiteman as a subcommittee on S.B. 264--Authorizing division of assets
between spouses in determining eligibility for medical assistance.

The Committee meeting was adjourned.

The next meeting will be Monday, January 25, 1988, at 3:30
p.m. in room 313-S.

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of __j_
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REPORT OF THE KANSAS JUDICIAL COUNCIL ’
ADMINISTRATIVE PROCEDURE ADVISORY COMMITTEE
ON PROPOSAL NO. 15

On August 13, the Special Committee on Judiciary held a
hearing on Proposal No. 15 - Evaluate the Feasibility of Further
Expansion and Implementation of the Administrative Procedure Act,
Representatives from a number of state agencies appeared at the
hearing and voiced concerns with expansion of the Kansas
Administrative Procedure Act (XAPA). Particular attention was
given to fiscal impact statements submitted by state agencies in
connection with 1987 Senate Bill 334, a bill which would signifi-
cantly expand the application of KAPA. At the conclusion of the
hearing, Chairman Wunsch requested that the Administrative
Procedure Advisory Committee review the issues raised by the
state agency representatives and report its recommendations on
such issues at a future meeting of the Special Committee on

Judiciary.

ADVISORY COMMITTEE RECOMMENDATIONS

The advisory committee recommends that K.S.A. 1986 Supp.
be further amended to

77-511, as amended in §5 of 1987 S.B. 334,

read as follows:

Sec. 5. K.S.A. 1986 Supp. 77-511 is hereby amended to read
as follows: 77-511. (a) Except to the extent that the time limits in
this subsection are inconsistent with limits established by an-
other statute for any stage of the adjudicative proceedings, a state
agency shall process an application for an order, other than a
declaratory order, as tollows:

(1) Within 30 days after receipt of the application, the state
agency shallExamine the application, notify the applicant of any

apparent errors or omissions and notifﬂ the applicant of the
name, official title, mailing address and telephone number of a
state agency member or employee who may be contacted re-

/

garding the application./Failure to detect such errors or omis-
sions does not preclude the state agency from raising them at a
later stage of the proceeding.

-

[ 1 indicate deletions

acknowledge receipt thereof
and inform

As soon as practicable, the
state agency shall notifv the
applicant of any apparent
€rrors or omissions.

(2) “Within 90 days after receipt ofEha'&pplication E)r of the

response of the applicant to a timely request made by the state
agency pursuant to paragraph (1)} the state agency shall:

(A) Approve or deny the application, in whole or in part, on
the basis of emergency or summaryEdjudicative proceedings, if
those proceedings are available under this act for disposition of
the matter;

(B) commence a formalEl:djudicativje}hearing or a conference

1257 Edjudicativahearing in accordance with this act; e

wWhen practicable,

ra completed

st
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(C) issue an order and no. the applicant of the right to
requestlan adjudicative proceedirgpursuant to subsection (b) of
K.S.A. 1986 Supp. 77-508 and amendments thereto; or

(D) dispose of the application in accordance with K.S. A, 1085
1986 Supp. 77-510 and amendments thereto. 4 hearing
(b) Except to the extent that the time limits in this subsec-
tion are inconsistent with limits established by another statute,
a state agency shall process a request forEz-n adjudicative pro- /
ceedinapursuant to subsection (b) of K.5.A. 1986 Supp. 77-508
and amendments thereto as follows:
(1) Within 30 days after receipt of the request and,if the
state agency has not previously done so, the state agency shall thereof and

notify the applicant of the name, official title, mailing address
and telephone number of a state agency member or employee
who may be contacted regarding the request; and when practicable,

(2) ~twithin 90 days after receipt of the request the state
agency shall:
(A) E)i.S'})().S'(f of the matter, in whole or in part, on the basis of

.. hearing

the state agency

. emergency or summary adjudicative proceedings, if those pro-

ceedings are available under this act for disposition of the mat-
ter,

(BB commence a formal or conferenceEdjudicativ_ahearing
in accordance with this act; or

(C]?ispose of the matter in accordance with K.S.A. 1986
Supp. 77-510 and amendments thereto.

(3) If the request for@n adjudicative proceeding{is in re-
sponse to agency action under (2)(C) of subsection (a), the
agency shall take one of the actions under subpart (2) of this
subsection within 30 days™™ ', if practicable

(c) If a timely and sufficient application has been made for

(B)

a hearing

renewal of a license with reference to any activity of a continuing
nature, the existing license does not expire until the state agency
has taken final action upon the application for renewal or, if the
state agency’s action is unfavorable, until the last day for seeking
judicial review of the state agency’s action or a later date fixed by
the reviewing court.

It was apparent at the August hearing that the timelines for
processing an application for an order contained in K.S.A. 77-511
were of great concern to the state agencies. In fact, the bulk
of the projected fiscal impacts submitted in connection with S.B.
334 were attributed to the provisions of this section.

In its present form, K.S.A. 77-511 imposes two basic
requirements on state agencies following receipt of an applica-
tion for an order. Within 30 days, the agency must notify the
applicant of the agency employee who may be contacted regarding
the application and any apparent errors or omissions contained in
the application. Within 90 days, the agency must (A) approve or
deny the application on the basis of emergency or summary

-

shall
acknowledge receipt



proceedings (if those proceedings are available), (B) commence a

formal or conference hearing or (C)

inform the applicant that

there is no right to a proceeding and the agency is not going to
provide one.

Apparently, some agencies interpret the provision relating
to the detection of apparent errors and omissions as requiring a
and sometimes technical, examination of every applica-

detailed,

tion, a task which they view as
staff available.

impractical given the present
The advisory committee views this provision as

addressing the form, rather than the substance, of an application.
It requires the detection of obvious deficiencies rather than an

evaluation of the merits of an application.

However, the

advisory committee sees no significant harm in recommending that,
within 30 days, the state agency need only acknowledge receipt of

an application,

Notification of apparent errors and omissions in

an application would be required "as soon as practicable."

The provision requiring further action on an application
within 90 days was also viewed as impractical by state agencies
for certain high-volume functions or functions
a longer time period for processing. The advisory
committee recommends further agency action be required within 90
when practicable. 1In essence, the 90-day time period
would be reduced to a guideline.

regquiring

days only

necessarily

The advisory committee recommends that K.S.A. 1986 Supp.
77-513 and 77-537 be amended in the manner contained in §§4 and 5
of 1987 House Bill 2613 as follows:

0181
0162

Sec. 4. K.S.A. 1986 Supp. 77-513 is hereby amended to read
as follows: 77-513. All adjudicative proceedings. shall be formal

hearings

0163 Edjudicative proceedingaand shall be governed by K.S.A. 1885
1986 Supp. 77-513 through 77-532, and amendments thereto,

0164
0165
0166
0167
8188
0169
0o
0171
0172
0173
0174
75
0176
-

0178

except as otherwise provided by:
(a) A statute other than this act;
(h) & rule and regulation that adepts the procedures for the
ceeding in accordance with the standards provided in this aet for
these proceedingsy K.S.A. 1986 Supp. 77-533 through 77-535,
and amendments thereto, pertaining to conference@djudicatiue

=y

hearings;
(¢c) K.S.A. 1986 Supp. 77-537 through 77-541, and amend-
ments thereto, pertaining to su mmaryEdjudicatiue proceedings;
@ (d) K.S.A. 1085 1986 Supp. 77-536 and amendments
thereto pertaining to cmergencyE_djudicntivapr()cecdings; or
() (¢) the act for judicial review and civil enforcement of
agency actions.



0179 Sec. 5. K.S.AL 1986 Supp. 77-537 is hereby amended to read

0180 as tollows: 77-537. A state agency may use sunnnz\ryt}djudicativé}
0181 proceedings if:
0182 (a) The use of those proceedings in the circumstances does

0183 not violate any provision of law;

0184 (b) the protection of the public interest does not require the
0185 state agency to give notice and an opportunity to participate to
0186 persons other than the parties; and

0187 (c) the matter is entirely within one or more eategories for
0185 which the state ageney by rule and reguletion has adopted this
0189 seetion and J:8SA- 1085 Supp: F-538 to TE-B4); inelusive: a
0190 statute does not require a hearing or the opportunity f()r «
0191 hearing on the matter.

The concern has been expressed that an expanded
administrative procedure act will result in an increased number
of trial-type hearings in areas where such hearings are not
required under present law. This concern is based on the fact
that KAPA presently requires the use of formal hearings unless
conference hearings, summary proceedings or emergency proceedings
are available under the act (K.5.A, 77-513). The legs formal
procedures of conference hearings and summary proceedings are
available only if the state agency adopts a rule and regulation
identifying matters subject to such procedures., The failure to
identify matters as appropriate for the more informal procedures
results in the provisions for formal hearings applying in such
areas.

The advisory committee recommendation would result in the
general availability of conference hearings and summary proceed-
ings without the necessity of adopting a rule and regulation.
Unless there is a statutory or due process right to a formal
hearing, the more informal procedures could be utilized.

The advisory committee recommends that legislation expanding
the application of the administrative procedure act have an
effective date of July 1, 1989, The advisory committee has
consistently recommended a delayed effective date for any
expansion legislation to provide an additional year and legisla-
tive session to allow further review and necessary corrections.
The advisory committee anticipates using the additional time
granted by a delayed effective date to review with state agency
representatives the proposed amendments to specific hearing
statutes and any other issues which may arise.

The advisory committee also recommends one, minor change in
the terminology utilized by the act. The act presently refers to
four types of adjudicative proceedings: formal adjudicative
proceedings (sometimes referred to as formal adjudicative
hearings), conference adjudicative hearings, summary adjudicative
proceedings and emergency adjudicative proceedings. The advisory
committee recommends that these proceedings be redesignated as
formal hearings, conference hearings, summary proceedings and
emergency proceedings. Not only would this change avoid repeti-
tion of the cumbersome word "adjudicative”, it would also clarify
that a "hearing" is only required in the context of formal and
conference proceedings.



OTHER ISSUES

The~e are still a number of issues under consideration by
the advisory committee for which the committee is not prepared to
make a recommendation at this time. The advisory committee will
continue to meet for the purpose of addressing these matters.
Principal among the remaining issues are the following:

Summary Proceedings. As noted previously, the advisory
committee recommends the general availability of summary
proceedings without the necessity of adopting a rule and
regulation. However, the advisory committee recognizes that
there is a need for further clarity as to the nature and
requirements of summary proceedings.

Legislative-Type Hearings. The advisory committee 1is
currently reviewing a number of agency hearing statutes
which appear to 1involve "legislative" as opposed to
"adjudicative" matters. The general position of the
advisory committee is that legislative-type matters are not
appropriate for inclusion under KAPA. This issue raises the
question as to whether or not further clarification is
necessary as to the relationship between legislative-type
hearings and KAPA. Also related is the issue raised by
Chairman Wunsch as to the implications of making reference
to KAPA in the specific hearing statutes amended in S.B. 334

Initial Orders/Presiding Officers. The Corporation Commis-
sion has raised a number of issues in regard to the issuance
and review of initial orders. For the most part, the
advisory committee believes that these matters can be
satisfactorily addressed through continued discussions with
the KCC.

CONCLUSION

It is the opinion of the advisory committee that the
recommendations contained in this report address the major
concerns raised by the state agencies, particularly in regard to
projected fiscal impact. At the same time, the advisory commit-
tee recognizes that the overall gquality of the act will likely
benefit from continued consideration of a number of issues. It
is the intent of the advisory committee to pursue such issues and
make recommendations thereon to legislative committees which may
consider expansion of the administrative procedure act during the
1988 session,
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Kansas Administrative Procedures Act
As Amended by S.B. 334, with Senate Committee Amendments

77-501 Titles

77-502 Definitions

77-503 Application and Construction

77-504 Waivers

77-505 Informal Settlements

77-506 Conversion of Proceedings

77-507 Effective Date of Act

77-508 Use of Adjudicative Proceedings

77-509  When Proceeding Required; Commencement
77-510 Denial of Proceeding

77-511 Time Limits; Expiration of Limits

77-512 Orders Affecting Licensure; Requirements
77-513 Formal Proceedings

77-514 Presiding Officer

77-515 Participation and Representation

77-516 Prehearing Conference; Availability and Notice
77-517 Procedure for Prehearing Conference

77-518 Notice of Hearings

77-519 Pleading, Motions, Briefs

77-520 Default

77-521 Intervention

77-522 Subpoenas and Discovery

77-523 Hearing Procedure

77-524 Evidence; Official Notice

77-525 Ex Parte Communications

77-526 Final Order; Initial Order

77-527 Review of Initial Order; Exceptions

77-528 Stay

77-529 Reconsideration

77-530 Effectiveness of Orders

77-531 Service of Orders

77-532 Agency Record

77-533 Conference Adjudicative Hearing; Applicability
77-534 Conference Adjudicative Hearing; Procedure
77-535 Conference Adjudicative Hearing; Disclosure
77-536 Emergency Adjudicative Hearings

77-537 Summary Adjudicative Proceedings

77-538 Procedure

77-539 Agency Review of Order

77-540 Procedure

77-541 Agency Record of Summary Adjudicative Proceedings
77-542 Authority for Regulations
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77-501. Title. K.S.A. 1885 Supp. 77-501
through 77-541 shall be known and may-be
cited as the Kansas administrative proce-
dure act. TR Wis o

History: L. 1984, ch. 313, § 1; July 1,
1985. -

Definitions

Section 1. K.S.A. 1986 Supp. 77352—iS—hereby amended to
read as follows: 77-502. As used in this act:

(a) "State agency” means any officer, department, bureau,
division, board, authority, agency, commission or institution of
this state, except the judicial and legislative branches of state
government and political subdivisions of the state, which is
authorized by law to administer, enforce or interpret any law of
this state.

(b) “Agency head” means an individual or body of individu-
als in whom the ultimate legal authority of the state agency is
vested by any provision of law.

(c) “License” means a franchise, permit, certification, ap-
proval, registration, charter or similar form of authorization re-
quired by law for a person to engage in a profession or occupa-
tion.

(d) “Order” means a state agency action whieh pertains to a
Heense and is of Particular applicability te a persen that deter-
mines the legal rights, duties, privileges, immunities or other
legal interest of one or more specific persons.

(e) “Party to state agency proceedings,” or “party” in context
so indicating, means:

(1) A person to whom an order js specifically directed: or

(2) aperson named as a party to a state agency proceedin’g or

allowed to intervene Or participate as a party in the Proceeding,
() “Person” means an individual, partnership, corporation

(8) “Political subdivision” means political or taxing subdivi-
sions of the state, including boards, commissions, authorities
councils, committees, subcommittees and other subordinate,
groups or administrative units thereof, receiving or expendin
and supported in whole or in part by public funds, ¢
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Application and Construction

Sec. 2. K.S.A. 1986 Supp. 77-503 is hereby amended to read
as follows: 77-503. (a) This act applies enly to the extent that
govern proeeedings under these statutes (0 all orders and to all
adjudicative proccedings thereon not expressly exempted by
statute.

(b) This act creates only procedural rights and imposes only
procedural duties. They are in addition to those created and
imposed by other statutes.

(c) This act does not apply to:

(1) Orders under the workmen’s compensation act other
than orders of the commissioner of insurance;

(2) orders under the employment security act;

(3) orders of the mined-land conservation and reclamation
board; :

(4) orders of the director or division of vehicles concerning
(A) drivers’ licenses; and driving privileges of; and (B) suspen-
sions of vehicle registrations as provided in K.S.A. 40-3104 and
40-3108 and amendments thereto;

(5) orders of state educational institutions and the state
board of regents other than orders relating to the granting of
licenses; and

(6) orders under K.S.A. 72-972 through 72-975, and amend-
ments thereto-; and

(7) orders of the Kansas parole board.



77-504. Waiver. Except * ‘he extent
precluded by another provis. ~of law, a
person may waive any right conferred upon

that person by this act.

History: L. 1984, ch. 313, §4; July 1,
1985.

77-505. Informal settlements. Nothing
in this act shall preclude informal settle-
ment of matters that may make unnecessary
more elaborate proceedings under this act.
9gl}sistory: L. 1984, ch. 313, §5; July 1,
1 .

77-508. Conversion of proceedings. (a)
At any point in a state agency proceeding

the presiding officer or other stnte'agené){:?

official responsible for the proceeding:

(1) May convert the proceeding to an-
other type of state agency proceeding pro-
vided for by this act if the conversion is
appropriate, is in'the public interest and
does not substantially prejudice the rights
of any party; and

(2) if required by any provision of law,
shall convert the proceeding to another tyEe
of state agency proceeding provided for by
this act.

(b) A conversion of a proceeding of one
rygm to a proceeding of another type may be
effected only upon notice to all parties to
the original proceeding. -

(c) Ifthe presiding officer or other state
agency official responsible for the original
proceeding would not have authority over
the new proceeding to which it is to be
converted, that officer or official, in accord-
ance with state agency rocedure, shall se-
cure the appointment of a successor to pre-
side over or be responsible for the new
proceeding. L

(d) The record of the original state
agency proceeding may be used in the new
state agency proceeding. .

(e) After a proceeding is converted from
one type to another, the presiding officer or
other state agency official responsible for
the new proceeding shall: - C

(1) Give such addiional notice to par-
ties or other persons as is necessary to sat-
isfy the requirements of this act pertaining
to those proceedings; .

(2) dispose of the matters involved
without further proceedings if sufficient
proceedings have already been held to sat-
isfy the requirements of this act pertaining
to the new proceedings; and

(3) conduct or cause to be conducted
any additional proceedings necessary to
satisfy the requirements o this act pertain-
ing to those proceedings.
19glsistory: L. 1984, cﬁ. 313, §6; July 1,

Law Review and Bar Journal References:
*“The New Kansas Administrative Procedure and Ju-
gi:';calggsc)view Acts,” David L. Ryan, 54 ].;B.A. 53, 57,

77-8 Effective date of act. This act
shall take effect on July 1, 19853 and do::is
not govern adjudicative proceedings pend-
ing on that ciate. Subject to K.S.A. 1985
Supp. 77-503, this act governs all state

adjudicative proceedings com-
:ngeenr::?é aﬁér that date. This act also governs
state agency adjudicative proceedings con-
ducted on a remand from a court or another
state agency after the effective date of this
t.
acl-listory: L. 1984, ch. 313, §7; July 1,

1985

-4~



Use of adjudicative proceoding,..

0135 Sec. 3. K.S.A. 1986 Supp. 77-508 is hereby amended to read
0136 as follows: 77-508. (a) Except as provided by this section, an
0137 adjudicative proceeding shall be the process for formulating and
0138 issuing an order; unless the erder is a deeision:
30 (&) %E&%ﬁﬂﬁwwammﬁm
6140 aeeusation:
614k (b) to initiste of not lo initiate an investigation; preseecution
6443 efe%hefpfeeeeééﬁgbefwet-hesta{e&geﬁey;aﬂeﬂaef&geﬂeyefa
6143 eourts oF
o4 (e} uﬁéefKM%S&pp:m-LO;ﬁetteeeﬂdaet&ned-
0146 = (b) Unless prohibited by law, a state agency may issue an
0147 order subject to the right of a person to whom the order is
0148 directed to request in writing an appropriate adjudicative pro-
0149 ceeding within 15 days after service of the order. The order shall
0150 inform the person to whom it is directed of the right to request
0151 an adjudicative proceeding and the time and manner for making
0152 such request. The state agency may extend the time for re-
0153 questing an adjudicative proceeding for good cause shown. Ifan
0154 adjudicative proceeding is not requested, the order shall become
0155 effective upon the expiration of the time for requesting an
0156 adjudicative proceeding. If an adjudicative proceeding is re-
0157 quested, any order resulting from the proceeding shall become
0158 effective in accordance with the provisions of this act. This
0159 subsection does not preclude a state agency from taking imme-
0160 diate action to protect the public interest in accordance with
0161 K.S.A. 1986 Supp. 77-536 and amendments therelo.
0162 (c) The following state agency actions, whether or not in-
- 0163 cluded within the definition of order, shall not require an
0164 adjudicative proceeding under this act:
0165 __ (1) A decision to issue or not to issue a complaint, summons
0166 or similar accusation or g determination as to whether or not
0167 probable cause exists for crediting o complaint;
0168 (2) a decision to initiate or not to initiate an investigation,
0169 prosecution or other proceeding before the state agency, an-
0170 other agency or g court;
0171 (3) a decision under K.S.A. 1986 Supp. 77-510 and amend-
0172 ments thereto not to conduct an adjudicative proceeding;
0173 (4) decisions pertaining to contracts, obtaining materials or
0174 services, or awarding grants;
0175 (§5) management decisions pertaining to interngl agency
0176 policy and procedure, personnel matters other than orders of
0177 the state civil service board, or the budget process;
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Use of adjudicative proceedings (continued)

(6) decisions pursuant to K.S.A. 45-215 et seq., and amend-
ments thereto, pertaining to disclosure or copying of public
records; ‘

(7) decisions pursuant to K.S.A. 754317 et seq., and amend-
ments thereto, pertaining to access to meetings of public bodies; -

(8) approval of plans, specifications or other matters pre-
liminary to the granting of a license or permit;

(9) decisions regarding management, discipline or release of
persons in the custody of the secretary of corrections or com-
mitted to a state youth center;

(10) éeeieéemfel&&ﬂgéepmleefreeoeeﬁenefpmle;

() decisions relating to the admission, treatment, condi-
tional release or discharge of persons at state psychiatric hos-
pitals or state institutions for the mentally retarded;

(43) (11) decisions regarding public improvement need, de-
sign or location;

37 (12) decisions as to the specifications governing the
nature and quality of materials to be used in any public im-
provement project or the plans and specifications governing the
design of any such project prior to the time the contract for any
such project is awarded; and

() (13) other agency actions exempted by statute.
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When proceeding required; commencement

Sec. 4. K.S.A. 1986 Supp. 77-509 is hereby amended to read
as follows: 77-509. (a) A state agency may provide an adjudicative
proceeding at any time with respect to an order within the
agency's jurisdiction.

(b) A state agency shall provide an opportunity for an ad-
judicative proceeding with respect to an order upon the written
application of any person, unless:

(1) The state agency lacks jurisdiction of the subject matter;

(2) resolution of the matter requires the state agency to exer-
cise discretion within the scope of subsection (c) of K.S.A. 1885
1986 Supp. 77-508 and amendments thereto; ,

(3) a statute vests the state agency with discretion to conduct
or not to conduct an adjudicative proceeding before issuing an
erder to resolve the matter and, in the exercise of that discretion,
the state agency has determined not to conduct an adjudicative
proceeding;

(4) resolution of the matter does not require the state agency
to issue an order that determines the applicant’s legal rights,
duties, privileges, immunities or other legal interests;

(5) the matter was not timely submitted to the state agency;
or

(6) the matter was not submitted in a form substantially
complying with any applicable provision of law.

(c) An adjudicative proceeding commences when the state
agency or a presiding officer:

(1) Notifies a party that a prehearing conference, hearing or
other stage of an adjudicative proceeding will be conducted; or

(2) begins to take action on a matter that appropriately may
be determined by an adjudicative proceeding, unless this action
is:

(A) An investigation for the purpose of determining whether
an adjudicative proceeding should be conducted; or

(B) a decision which, under subsection (c) of K.S.A. 1985
1986 Supp. 77-508 and amendments thereto, the state agency
may make without conducting an adjudicative proceeding.

77-5310. Denial of proceeding. If pur-
suant to subsection (b) of K.S.A. 1985 Supp.
77-509, a state agency decides not to con-
duct an adjudicative proceeding in response
to an application, the state agency shall fur-
nish the applicant a copy of its decision in
writing, with a brief statement of the state
agency's reasons and of any administrative
review available to the applicant.

) glélxs'story: L. 1984, ch. 313, § 10; July 1,
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0259
0260
0261
0262
0263
0264
0265
0266
0267
0268
0269
0270
0271
0272
0273
0274
0275
0276

Time limits; expiration of license

Sec. 5. K.S.A. 1986 Supp. 77-511 is hereby amended to read
as follows: 77-511. (a) Except to the extent that the time limits in
this subsection are inconsistent with limits established by an-
other statute for any stage of the adjudicative proceedings, a state
agency shall process an application for an order, other than a
declaratory order, as follows:

(1) Within 30 days after receipt of the application, the state
agency shall examine the application, notify the applicant of any
apparent errors or omissions and notify the applicant of the
name, official title, mailing address and telephone number of a
state agency member or employee who may be contacted re-
garding the application. Failure to detect such errors or omis-
sions does not preclude the state agency from raising them at a
later stage of the proceeding.

(2) Within 90 days after receipt of the application or of the
response of the applicant to a timely request made by the state
agency pursuant to paragraph (1), the state agency shall:

(A) Approve or deny the application, in whole or in part, on
the basis of emergency or summary adjudicative proceedings, if
those proceedings are available under this act for disposition of
the matter;

(B) commence a formal adjudicative hearing or a conference
adjudicative hearing in accordance with this act; e

(C) issue an order and notify the applicant of the right to
request an adjudicative proceeding pursuant to subsection (b) of
K.S.A. 1986 Supp. 77-508 and amendments thereto; or

(D) dispose of the application in accordance with K.S.A. 1685
1986 Supp. 77-510 and amendments thereto.

(b) Except to the extent that the time limits in this subsec-
tion are inconsistent with limits estublished by another statute,
a state agency shall process a request for an adjudicative pro-
ceeding pursuant to subsection (b) of K.S.A. 1986 Supp. 77-508
and amendments thereto as follows:

(1) Within 30 days after receipt of the request and, if the
state agency has not previously done so, the state agency shall
notify the applicant of the name, official title, mailing address
and telephone number of a state agency member or employee
who may be contacted regarding the request; and

(2) within 90 days after receipt of the request the state
agency shall:

(A) Dispose of the matter, in whole or in part, on the basis of
emergency or summary adjudicative proceedings, if those pro-




Time limit; expiration of license (continued)

0277 ceedings are available under this act for disposition of the mat-
0278 ter;

0279 (B) commence a formal or conference adjudicative hearing

0280 in accordance with this act; or

0281 (C) dispose of the matter in accordance with K.S.A. 1986

0282 Supp. 77-510 and amendments thereto.

0263 (3) If the request for an adjudicative proceeding is in re-

0284 sponse to agency action under (2XC) of subsection (a), the

0285 agency shall take one of the actions under subpart (2) of this

0286 subsection within 30 days.

0287  (c) If a timely and sufficient application has been made for .
0288 renewal of a license with reference to any activity of a continuing

0289 nature, the existing license does not expire until the state agency

0290 has taken final action upon the application for renewal or, if the

0291 state agency’s action is unfavorable, until the last day for seeking

0292 judicial review of the state agency’s action or a later date fixed by

0293 the reviewing court.

FORMAL PROCEEDINGS _

77512. Orders affecting licensuvr;;—r;A

quirements. A state agency may not revoke,
suspend, modify, annul, withdraw, refuse to
renew, or amend a license unless the state
agency first gives notice and an opportunity
bor the applicant to be heard in an appro-
priate adjudicative proceeding in vaccord-
ace with this act or other statute. This
section does not preclude a state agency
from (a) taking immediate action to protect
the public interest in accordance with
KS.A. 1985 Supp. 77-536, or (b) adopting
rules and regulations, otherwise within the
scope of its authority, pertaining to a class of
Beensees, including rules and regulations
affecting the existing licenses of a class of
beensees.

19lgsistory: L. 1984, ch. 313, § 12; July 1,

77513. Formal proceedings; wh
qired. Al adjud.icative proceedingse?hﬁi
rbe formal adjudicative proceedings and
sall be governed by KS.A. 1985 Supp.

77-513 through 77-532, and amendments™
thereto, except as otherwise provided by:
(a) A statute other than this act; - -

a rule and regulation that adopts the
procedures for the conference adjudicative
.hear_mg or summary adjudicative proceed-
Ing in accordance with the standards pro-
vided in this act for those proceedings; -

() K.S.A. 1985 Supp. 77-536 and
amendments thereto pertaining to -emer-
gency adjudicative Proceedings; or

the act for judicial review and civil
en}f;).rcementLof agency actions. .

istory: L. 1984, ch. 313, ;
ch. 362, §3; July 1. #13 L. 1986,
Law Review and Bar Journal References; g
“The New Kansas Administrative Proced -
aigcgas])ﬂeview Acts,” David L. Ryuex. 54 ].KﬁmSg.Jsu'I



77-514. Presiding « er. (a) The
agency head or one or more other persons
designated by the agency head may be the
presiding officer.

(b) Any person serving or designated to
serve alone or with others as presiding of-
ficer is subject to disqualification for ad-
ministrative bias, prejudice or interest.

(c) Any party may petition for the dis-
qualification of a person promptly after re-
ceipt of notice indicating that the person
will preside or promptly upon discovering
facts establishing grounds for disqualifica-
tion, whichever is later.

(d) A person whose disqualification js
requested shall determine w ether to grant
the petition, stating facts and reasons for the
determination.

(e) 1If a substitute is required for a per-
son who is disqualified or becomes una-
vailable for any other reason, any action
taken by a duly appointed substitute for a
disqualified or unavailable person is as ef.
fective as if taken by the latter.

(f) A state agency may enter into agree-
ments with another state agency to provide
hearing officers to conduct proceedings
under this act or for other agency prooeeg-
ings.
lggsistory: L. 1984, ch. 313, § 14; July 1,

79-318. Participation and representa-
tion. (a) Any party may participate in the
hearing in person or, if the party is a corpo-
ration or other artificial person, by a duly
authorized representative,

(b) Whether or not participating in per-
Son, any party may be represented at the
party’s own expense by counsel or, if per-
mitted by law, other representative.

(c) A state agency may require a corpo-
ration or other artificial person to participate
by counsel.

History: L. 1984, ch. 313, § 15; L. 1986,
ch. 362, § 4; July 1.
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77-516. Prehearing conference; availa-
bility; notice. The presiding officer desig-
nated to conduct the hearing may conduct a
prehearing conference. If the conference is
conducted:

(a) The state agency may assign a pre-
siding officer for the prehearing conference,
exercising the same discretion as is pro-
vided by K.S.A. 1985 Supp. 77-514 con-
cerning the selection of a presiding officer
for a hearing.

(b) The presiding officer for the pre-
hearing conference shall set the time and
place of the conference and give reasonable
notice to all parties and to all persons who
have filed written petitions to intervene in
the matter.

(c) The notice shall include:

(1) The names and mailing addresses of
all parties and other persons to whom notice
is being given by the presiding officer;

the name, official title, mailing ad-
dress and telephone number of any counsel
or employee who has been designated to
appear for the state agency;

(3) the official file or other reference
number, the name of the proceeding and a
general description of the subject matter,;

(4) a statement of the time, place and
nature of the prehearing conference;

(5) astatement of the legal authority and
jurisdiction under which the prehearing
conference and the hearing are to be held;

(6) the name, official title, mailing ad-
dress and telephone number of the presid-
ing officer for the prehearing conference;

7) a statement that at the prehearing
conference the proceeding, without further
notice, may be converted into a conference
adjudicative hearing or a summary adjudi-
cative proceeding for disposition of the
matter as provided by this act; and

(8) a statement that a party who fails to
attend or participate in a prehearing confer-
ence, hearing or other stage of an adjudica-

tive proceeding may be held in default
under this act.

(d) The notice may include any other
matters that the presiding officer considers
desirable to expedite the proceedings.
1':_;}Slistory: L. 1984, ch. 313, § 16; July 1,

S.

77-517. Prehearing conference; proce-
dure; prehearing order. (a) The presiding
officer may conduct all or part olP the pre-
hearing conference by telephone or other
electronic means if each participant in the
conference has an op rtunity to participate
irln the entire proceeggxg while it is taking
place.

(b) The presiding officer shall conduct
the prehearing conference, as may be ap-
propriate, to deal with such matters as con-
version of the proceeding to another type,
exploration OF settlement possibilities,
preparation of stipulations, clarification of
issues, rulings on identity and limitation of
the number of witnesses, objections to
proffers of evidence, determination of the
extent to which direct evidence, rebuttal
evidence, or cross-examination will be pre-
sented in written form, and the extent to
which telephone or other electronic means
will be used as a substitute for proceedings
in person, order of presentation of evidence
and cross-examination, rulings regardingis-
suance of subpoenas, discovery orders and
protective orders and such other matters as
will promote the orderly and prompt con-
duct of the hearing. The residing officer
shall issue a prehearing order incorporating
the matters determined at the prehearing
conference. A

() If a prehearin conference is not
held, the presiding officer for the hearing
may issue a prehearing order, based on the
pleadings, to regulate the conduct of .the
proceedings. '
1gfs*lsistory: L. 1984, ch. 313, §17; July 1,

~//-



0294
0295
0296
0297
0298
0299
0300
0301
0302
0303
0304
0305

0307
0308
0309
0310
0311
0312
0313
0314
0315
0316
0317
0318
0319
0320
0321
0322
0323
0324
0325
0326
0327
0328
0329

Notice of hearing

Sec. 6. K.S.A. 1986 Supp. 77-518 is hereby amended to read
as follows: 77-518. (a) The state agency shall set the time and
place of the hearing and give reasonable written notice at least
10 days prior to the hearing to all parties and to all persons who
have filed written petitions to intervene in the matter. Service of
notices shall be made in accordance with K.S.A. 1885 1986 Supp.
77-531 and amendments thereto.

(b) The notice shall include a copy of any prehearing order
rendered in the matter.

(c) To the extent not included in a prehearing order accom-
panying it, the notice shall include:

(1) The names and mailing addresses of all parties and other
persons to whom notice is being given by the presiding officer;

(2) the name, official title, mailing address and telephone
number of any counsel or employee who has been designated to
appear for the state agency;

(3) the official file or other reference number, the name of the
proceeding and a general description of the subject matter;

(4) a statement of the time, place and nature of the hearing;

(5) a statement of the legal authority and Junsdxchon under
which the hearing is to be held; ——

(6) the name, official title, mailing address and telephone
number of the presiding officer;

(7) a statement of the issues involved and, to the extent
known to the presiding officer, of the matters asserted by the
parties; and

(8) a statement that a party who fails to attend or participate
in a prehearing conference, hearing or other stage of an adjudi-
cative proceeding may be held in default under this act.

(d) The notice may include any other matters the presiding
officer considers desirable to expedite the proceedings.

(e) The state agency shall give cause notice to be given to
persons entitled to notice under any provision of law who have
not been given notice under subsection (a). Notice under this
subsection shall be given in the manner specified by such
provision of law or, if no such manner is specified, in a manner
to be determined by the agency. If a person other than the
agency is directed to give notice under this subsection, the
agency shall require that the person furnish proof that the
notice has been given. Notice under this subsection may include
all types of information provided in subsections (a) through (d) or
may consist of a brief statement indicating the subject matter,
parties, time, place and nature of the hearing, manner in which
copies of the notice to the parties may be inspected and copied
and name and telephone number of the presiding officer.

— /=



4357
0358
0359
0360
0361
0362

0364
0365
0366

77-518. Pleadings, motions, briefs;
service. (a) The presiding officer, at appro-

Priate stages of the proceedings, shall give

all parties full opportunity to file pleadings,
motions and objections.

(b) The presidin officer, at appropriate
stages of the proceegin s, may give all par-
ties full opportunity to file brie s, proposed
findings of fact and conclusions of law and
proposed initial or final orders.

(c) A party shall serve copies of any filed
item on all parties, by mail or any other
means prescribed by state agency rule and
regulation.

Default

Sec. 7. K.S.A. 1986 Supp. 77-520 is hereby amended to read
as follows: 77-520. (a) If a party fails to attend or participate in a
prehearing conference, hearing or other stage of an adjudicative
proceeding, the presiding officer may serve upon all parties
written notice of a proposed default order, including a statement
of the grounds.

(b) Within seven days after service of a proposed default
order, the party against whom it was issued may file a written
motion requesting that the proposed default order be vacated
and stating the grounds relied upon. During the time within
which a party may file a written motion under this subsection,
the presiding officer may adjourn the proceedings or conduct
them without the participation of the party against whom a
proposed default order was issued, having due regard for the
interests of justice and the orderly and prompt conduct of the
proceedings.

(c) Unless vacated by the presiding officer, the proposed
default order shall become effective after expiration of the time
within which the party may file a written motion under subsec-
tion (b).

(d) After a default order becomes effective, the presiding
officer shall conduct any further proceedings necessary to com-
plete the adjudication without the participation of the party in
default and shall determine all issues in the adjudication, in-
cluding those affecting the defaulting party. The presiding of-
ficer in lieu of determining the issues affecting the defaulting
party may, unless otherwise prohibited by law, dismiss such
party’s application Jor an adjudicative proceeding.

- /3



77-521. Intervention. (a) The presiding
officer shall grant a petition for intervention

if: . ,
(1) The geb‘tion is submitted in writing
to the presiding officer, with copies maile

to all parties named in the presiding of-

ficer's notice of the hearing, at least three
days before the hearing;

(2) the petition states facts demonstrat-
ing that the petitioner’s legal rights, duties,
privileges, immunities or other legal inter-
ests may be substantially affecte by the
proceeding or that the petitioner qualifies
as an intervener under any provision of law;

and

(3) the presiding officer determines that
the interests of justice and the orderly and
prompt conduct of the proceedings will not
be impaired by allowing the intervention.

(b) The presiding og‘xcer may grant a
petition for intervention at any time upon
determining that the intervention sought is
in the interests of justice and will not impair
the orderly and prompt conduct of the pro-
ceedings. ,

(¢) If a petitioner qualifies for interven-
tion, the presiding officer may impose con-
ditions upon the intervener's participation
in the proceedings, either at the time that
intervention is granted or at any subsequent
time. Conditions may include:

(1) Limiting the intervener’s participa-
tion to designated issues in which the in-
tervener has a particular interest demon-
strated by the petition;

(2) limiting the intervener’s use of dis-
covery, cross-examination and other proce-
dures so as to promote the orderly and
prompt conduct of the proceedings; and

(38) requiring two or more interveners to
combine their presentations of evidence
and argument, cross-examination, discovery
and other participation in the proceedings.

(d) The presiding officer, at least 24
hours before the hearing, shall issue an
order granting or denying each pending pe-
tition for intervention, specifying any con-
ditions and briefly stating the reasons for
the order. The presiding officer may modify.
the order at any time, stating the reasons for
the modification. The presiding officer shall
promptly give notice of an order granting,
denying or modifying intervention to the
petitioner for intervention and to all parties.
lgls-lsistory: L. 1984, ch. 313, § 21; July 1,
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Subpoenas; discovery and protective orders

0367 Sec. 8. K.S.A. 1986 Supp. 77-522 is hereby amended to read
0368 as follows: 77-522. (a) In addition to rights to discovery, the
0369 issuance of subpoenas and the production of items granted by
0370 other statutes, the presiding officer may issue subpoenas, dis-
0371 covery orders and protective orders in accordance with the rules
0372 of civil procedure. Discovery may be limited to the issues before
0373 the agency for determination.

0374 (b) Subpoenas and orders issued under this seetion by the
0375 presiding officer may be enforced pursuant to the provisions of
0376 the act for judicial review and civil enforcement of agency
0377 actions. : '

Hearing procedure

0378 Sec. 9. K.5.A. 1986 Supp. 77-523 is hereby amended to read
0379 as follows: 77-523. At a hearing:

0380 (a) The presiding officer shall regulate the course of the
0381 proceedings.

0382 (b) To the extent necessary for full disclosure of all relevant
0383 facts and issues, the presiding officer shall afford to all parties the
0384 opportunity to respond, present evidence and argument, conduct
0385 cross-examination and submit rebuttal evidence, except as re-
0386 stricted by a limited grant of intervention or by the prehearing

0387 order. :
0388 (c) The presiding officer may, and when required by statute

| 0389 shall, give nonparties an opportunity to present oral or written
0390 statements. If the presiding officer proposes to consider a state-
0391 ment by a nonparty, the presiding officer shall give all parties an
| 0382 opportunity to challenge or rebut it and, on motion of any party,
’ 0393 the presiding officer shall require the statement to be given
i 0384 under oath or affimation.
| 0385 (d) The presiding officer may conduct all or part of the
0396 hearing by telephone or other electronic means, if each partici-
0397 pant in the hearing has an opportunity to participate in the entire
0398 proceeding while it is taking place.
0399 (e) The presiding officer shall cause the hearing to be re-
0400 corded at the state agency’s expense. The state agency’is not
0401 required, at its expense, to prepare a transcript, unles‘s required
0402 to do so by a provision of law. Any party, at the party’s expense
0403 and subject to such reasonable conditions as the state agency
0404 may establish, may cause a person other than the state agency to
0405 prepare a transcript from the state agency’s record, or cause
0406 additional recordings to be made during the hearing.
0407 (f) The hearing is open to public observation, except for the
0408 parts that the presiding officer states to be closed pursuant to a
0409 provision of law expressly authorizing closure.

- /5 -




77-524. Evidence; official notice. (a) A
presiding officer need not be bound by
technical rules of evidence, but shall give
the parties. reasonable opportunity to be
beard and to present evidence, and the pre-
siding officer shall act reasonably without
partiality. The presiding officer shall give
effect to the rules of privilege recognized by
law. Evidence need not be excluded solely
because it is hearsay.

(b) All testimony of parties and wit-
nesses shall be made under oath or affirma-
tion and the presiding officer shall have the

wer to administer an oath or affirmation
or that purpose.

(c) Statements presented by nonparties
in accordance with paragraph (c) of K.S.A.
5985 Supp. 77-523 may be received as evi-

ence.

(d) " Any part of the evidence may be
received in written form if doing so will
expedite the hearing without substantial
prejudice to the interests of any party.

(e) Documentary evidence may be re-
ceived in the form of a copy or excerpt,
Upon request, parties shall be given an op-
portunity to compare the copy with the
original if available.

() Official notice may be taken of (1) any
matter that could be judicially noticed in
the courts of this state, (2) the record of
other proceedings before the state agency,
(3) technical or scientific matters within the
state agency’s specialized knowledge, and
(4) codes of standards that have been
adopted by an agency of the United States,
of this state or of another state or by a

" nationally recognized organization dr asso-

ciation. Parties shall be notified before or
during the hearing, or before the issuance of
any initial or final order that is based in
»yhole or in part on matters or material no-
hch, of the specific matters or material
noticed and the source thereof, including
any staff memoranda and data, and be af.
forded an opportunity to contest and rebut
the Mmatters or material so noticed.

lglsigstory: L. 1984, ch. 313, §24; July 1,



0426
0427
0428
0429
0430
0431
0432

Exparte communications

Sec. 10. K.S.A. 1986 Supp. 77-525 is hereby amended to read
as follows: 77-525. (a) A presiding officer serving in an adjudica-
tive proceeding may not communicate, directly or indirectly,
regarding any issue in the proceeding while the proceeding is
pending, with any party or participant, with any person who has
a direct or indirect interest in the outcome of the proceeding or
with any person who presided at a previous stage of the pro-
ceeding, without notice and opportunity for all parties to par-
ticipate in the communication.

(b) A member of a multimember panel of presiding officers
may communicate with other members of the panel regarding a
matter pending before the panel, and any presiding officer may
receive aid from staff assistants if the assistants do not:

(1) Receive ex parte communications of a type that the pre-
siding officer would be prohibited from receiving; or

(2) furnish, augment, diminish or modify the evidence in the
record.

(c) Unless required for the disposition of ex parte matters
specifically authorized by statute, no party to an adjudicative
proceeding, and no person who has a direct or indirect interest in
the outcome of the proceeding or who presided at a previous
stage of the proceeding, may directly or indirectly communicate
in connection with any issue in that proceeding, while the
proceeding is pending, with any person serving as presiding
officer unless notice and an opportunity are given all parties to
participate in the communication.

(d) If, before serving as presiding officer in an adjudicative
proceeding, a person receives an ex parte communication of a
type that could not properly be received while serving, the
person, promptly after starting to serve, shall disclose the com-
munication in the manner prescribed in subsection (e).

(e) A presiding officer who receives an ex parte communica-
tion in violation of this section shall place on the record of the
pending matter all written communications received, all written
responses to the communications and a memorandum stating the
substance of all oral communications received, all responses
made and the identity of each person from whom the presiding
officer received an ex parte communication and shall advise all
parties that these matters have been placed on the record. Any
party desiring to rebut the ex parte communication must be
allowed to do so, upon requesting the opportunity for rebuttal
within 10 days after notice of the communication.

f/;L



0462
0463
0464
6465
0466
0467
0468
0469
0470
0471
0472
0473
0474
0475
0476
0452
0453
0454
0455
0456
0457
0458
0459
0460
0461

Exparte (continued)

(h) This section shall not apply to adjudicative proceedings
before:

(1) the state corporation commission BONOEFINE GNY Fato;
Jotnt rate; toll; oharge or olassification or schodule of chergos; o
any role of regulation or practics pertaining 0 the service of
ratos of a publio utility or common carrier. Such proceedings
shall be subject to the provisions of section 355;

(2) the commissioner of insurance concerning any rate, or
any rule, regulation or practice pertaining to the rates over
which the commissioner has Jjurisdiction or adjudicative pro-
ceedings held pursuant to the Kansas insurance holding compa-
nies act. Such proceedings shall be subject to the provisions of
section 356; and .

(3) the director of taxation. Such proceedings shall be sub-
ject to the provisions of section 357. '

H If nec.essary to eliminate the effect of an ex parte commu-
nication received in violation of this section, a presiding officer
who receives the communication may be disqualified and the
portions of the record pertaining to the communication may be
sealed by protective order.

(8) The state agency shall, and any party may, report any
willful violation of this section to appropriate authorities for any
disciplinary proceedings provided by law. In addition, each state
agency, by rule and regulation, may provide for appropriate
sanctions, including default, for any violations of this section.

—~/8"



77-328. Final order; initial order. (a) If
the presiding officer is the agency head, the
presiding officer shall render a final order.

(b) If the presiding officer is not the
agency head, the presiding officer shall
render an initial order, which becomes a
final order unless reviewed in accordance
with -K.S.A. 1985 Supp. 77-527 or unless
otherwise required by law to be finally de-
termined by the agency head.

(c) A final order or initial order shall
include, separately stated, findings of fact,
conclusions of law and policy reasons for
the decision if it is an exercise of the state
agency’s discretion, for all aspects of the
order, including the remedy prescribed
and, if applicable, the action taken on a
petition for stay of effectiveness. Findings
of fact, if set forth in language that is no
more than mere repetition or paraphrase of
the relevant provision of law, shall be ac-
companied by a concise and explicit state-
ment of the underlying facts of record to
support the findings. The order shall also
include a statement of the available proce-
dures and time limits for seeking reconsid-
eration or other administrative relief. An
initial order shall include a statement of any
circumstances under which the initial
order, without further notice, may become a
final order. :

(d) Findings of fact shall be based ex-
clusively upon the evidence of record in the
adjudicative proceeding and on matters of-
ficially noticed in that proceeding.

(e) If a substitute presiding officer is
appointed pursuant to K.S.A. 1985 Supp.
77-514, the substitute presiding officer shall
use any existing record and may conduct
any further proceedings appropriate in the
interests of justice. e

The presiding officer may allow ‘the
parties a designated amount of time ‘after
conclusion of the hearing for the submission
of proposed findings. : :

(8) A final order or initial order pursuant
to this section shall be rendered in writing
and served within 30 days after conclusion
of the hearing or after submission of pro-
posed findings in accordance with subsec-
tion (f) unless this period is waived or ex-
tended with the written consent of all
parties or for good cause shown. L

(h) The presiding officer shall cause
copies of the order to be served on each
party and, if the order is an initial order, on

e agency head in the manner prescribed
by K.S.A. 1985 Supp. 77-531. .
19§Igstory: L. 1984, ch. 313, § 26; July 1,

L-.w Review and Bar Journal References: -
_“The New Kansas Administrative Procedure and Ju- -
z!lxgx“d)neview Acts,” David L. Ryan, 54 J.KB.A. 53,60
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0477
0478
79
0480
0481
0482
0483
0484
0485
0486
0487
0488
0489
0490
0491
0492
0493
0494
0495
0496
0497
0498
0499
0500
0501
0502
0503
0504
0505
0506
0507
0508
0509
0510
0511
0512
0513
0514
0515
0516
0517
0518
0519

~eview of initial order; exceptic .s

Sec. 11. K.S.A.1986 Supp. 77-527 is hereby amended to read
as follows: 77-527. (a) The agency head, upon its own motion
may, and upon petition by any party or when required by law
shall, review an initial order, except to the extent that:

(1) A provision of law precludes or limits state agency review
of the initial order; or

(2) the agency head (A) determines to review some but not all
issues, or not to exercise any review, (B) delegates its authority to
review the initial order to one or more persons, unless such
delegation is expressly prohibited by law, or (C) authorizes one
or more persons to review the initial order, subject to further
review by the agency head.

(b) A petition for review of an initial order must be filed with
the agency head, or with any person designated for this purpose
by rule and regulation of the state agency, within 15 days after
service of the initial order. If the agency head on its'own motion
decides to review an initial order, the agency head shall give
written notice of its intention to review the initial order within
15 days after its service. If the agency head determines not to
review an initial order in response to a petition for review, the
agency head shall, within 20 days after filing of the petition for
review, serve on each party an order stating that review will not
be exercised.

(c) The petition for review shall state its basis. If the agency
head on its own motion gives notice of its intent to review an
initial order, the agency head shall identify the issues that it
intends to review.

(d) Inreviewing an initial order, the agency head or designee
shall exercise all the decision-making power that the agency
head or designee would have had to render a final order had the
agency head or designee presided over the hearing, except to the
extent that the issues subject to review are limited by a provision
of law or by the agency head or designee upon notice to all
parties.

(e) The agency head or designee shall afford each party an
opportunity to present briefs and may afford each party an
opportunity to present oral argument.

(f) The agency head may or designee shall render a final
order disposing of the proceeding or mey remand the matter for
further proceedings with instructions to the person who ren-
dered the initial order. Upon remanding a matter, the agency
head or designee may order such temporary relief as is autho-
rized and appropriate.
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Review of initial order (continued)

(g) A final order or an order remanding the matter for further
proceedings shall be rendered in writing and served within 30
days after receipt of briefs and oral argument unless that period
is waived or extended with the written consent of all parties or
for good cause shown.

(h) A final order or an order remanding the matter for further
proceedings under this section shall identify any difference
between this order and the initial order and shall include, or .
incorporate by express reference to the initial order, all the
matters required by subsection (¢) of K.S.A. 1985 1986 Supp.
77-526 and amendments thereto.

(i) The agency head shall cause copies of the final order or
order remanding the matter for further proceedings to be served
on each party in the manner prescribed by K.S.A. 1985 1986
Supp. 77-531 and amendments thereto.

G) A final order rendered on review of an initial order is
subject to review in accordance with the act for judicial review
and civil enforcement of agency actions. An initial order which
has not been reviewed under this section is not subject to

0539 judicial review unless a provision of law precluded administra-

0540
0541
0542

tive review of the initial order or the agency head determined
not to review the initial order in response to a petition for
administrative review.

77-528. Stay. A party may submit to the

residing officer or agency head a petition
or stay of effectiveness of an initial or final
order until the ime at which a petition for
judicial review would no longer be timely,
unless otherwise provided by statute or
stated in the initial or final order. The pre-
siding officer or agency head may take ac-
tion on the petition for stay, either before or

after the effective date of the initial or final
order.
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Reconsideration

Sec. 12. K.S.A. 1986 Supp. 77-529 is hereby amended to read
as follows: 77-529. Unless otherwise provided by statute er rule
and regulation: (a) Any party, within 15 days after service of a
final order, may file a petition for reconsideration with the
agency head, stating the specific grounds upon which relief is
requested. The filing of the petition is not a prerequisite for
seeking administrative or judicial review except as provided in
K.S.A. 44-1010 and 44-1115; and amendments thereto concern-
ing orders of the commission on civil rights end, K.S.A. 1986
Supp. 55-606 and 66-118b; and amendments thereto concerning
orders of the corporation commission and K.S.A. 1986 Supp.
74-2426 and amendments thereto concerning orders of the board
of tax appeals.

(b) The agency head shall render a written order denying the
petition, granting the petition and dissolving or modifying the
final order, or granting the petition and setting the matter for
further proceedings. The petition may be granted, in whole or in
part, only if the agency head states, in the written order, findings
of fact, conclusions of law and policy reasons for the decision if it
is an exercise of the state agency’s discretion, to justify the order.
The petition is deemed to have been denied if the agency head
does not dispose of it within 20 days after the filing of the
petition.

An order under this section shall be served on the parties in
the manner prescribed by K.S.A. 4085 1986 Supp. 77-531 and
amendments thereto.
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0585

Ef fectiveness of order

" Sec. 13. K.S.A.1986 Supp. 77-530 is hereby amended to read

as follows: 77-530. (a) Unless a later date is stated in a final
order or a stay is granted, a final order is effective upon service

(b) Unless a later date is stated in an initial order or a stay is
granted, an initial order shall become effective and shall become
the final order: (1) When the initial order is served, if adminis-
trative review is unavailable; (2) when the agency head serves
an order stating, after a petition for review has been filed, that
review will not be exercised; or (3) 30 days after service if no
party has filed a petition for review by the agency head, the
agency head has not given written notice of its intention to
exercise review and a final determination by the agency head is
not otherwise required by law.

(c) This section does not preclude a state agency from taking
immediate action to protect the public interest in accordance
with K.5.A. 3085 1986 Supp. 77-536 and amendments thereto.

T

77-831. Service of order. Service of an
order or notice shall be made upon the party
and the party’s attorney of record, if any, by

delivering a copy of the order or notice to
the person to be served or by mailing a co y
of tfe order or notice to the person at tEe
person’s last known address. Delivery of a
copy of an order or notice means handing
the order or notice to the person or leavin
the order or notice at the person’s princip.
place of business or residence with a person
of suitable age and discretion who works or
resides therein. Service shall be presumed
if the presiding officer, or a person directed
to make service by the presiding officer,
makes a written certificate of service. Ser.
vice by mail is complete upon mailing.
Whenever a party has the right or is re-
quired to do some act or take some pro-
ceedings within a prescribed period after
service of a notice or order and the notice or
order is served by mail, three days shall be
added to the prescribed period.

19gsistory: L. 1984, ch. 313, § 31; July 1,
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77-532. Record. (a) A state agency shall
maiptain an official record 0o nch formal
adjudicative proceeding.

(b) The state agency record consists
only of:

(1) Notices of all proceedings;

(2) any prehearing order;

(3) .any motions, pleadings, briefs, peti-
tions, requests, and intermediate rulings;
(4) evidence received or considered;

(5) a statement of matters officially no-
ticed;

(6) proffers of proof and objections and
rulings thereon;

(7) proposed findings, requested orders
and exceptions;

(8) therecord prepared for the presiding
officer at the hearing, together with any
transcript 'of all or of the hearing con-
sidered before final disposition of the pro-
ceeding; ‘

(9) any final order, initial order, or order
on reconsideration; and

(10) staff memoranda or data submitted
to the presiding officer.

(c) Except to the extent that this act or
another statute provides otherwise, the state
agency record, excluding matters under
paragraph (10) of subsection (b), constitutes
the exclusive basis for state agency action in
formal adjudicative proceedings and for ju-
dicial review thereof.

History: L. 1984, ch. 313, § 32; July 1,
1985.

CONFERENCE HEARING

77-533. When. A conference adjudica- |
tive hearing may be used if its use in the |
circumstances does not violate any provi- |
sion of law and where there is: -

(a) A matter in which there is no dis-
puted issue of material fact; or

(b) a matter in which there is a disputed
issue of material fact and the parties agree to
a conference adjudicative hearing. :

History: L. 1984, ch. 313, §33; July ],
1985.

Law Review and Bar Journal References:

“The New Kansas Administrative Procedure and Juo-

gxzm(allgls(g;new Acts,” David L. Ryan, 54 J. K.B.A. 53, 57,

77.534. Procedure. The procedures of
this act pertty ‘ng to formnF adjudicative
hearings app.__ - a conference adjudicative
hearing, except to the following extent:
(a) Ifamatter is initiated as a conference
adjudicative hearing, no prehearing confer-
ence may be held. ,
(b) The provisions of K.S.A. 1985 Supp
77-522 do not apply to conference adjudics
tive hearings insofar as those provisions ar
thorize the issuance and enforcement d
subYoenas and discovery orders, but &
apply to conference adjudicative hearing
insofar as those provisions authorize the
presiding officer to issue protective orden
at the request of any party or upon the
presiding officer’s motion. et
(c) Paragraphs (a), (b) and (c) of KS4
1985 Supp. 77-523 do not apply; but{(1) te
presiding officer shall regulate the coursed
the proceedings; (2) only the :parties
testify and present written exhibits; méE‘
the parties may offer comments oa ¢
issues. C A

History: L. 1984, ch. 313, § 34; July
1985.

77-335. Disclosure of material or!
sential facts. (a) If dering a conference
judicative hearing the presiding officer bs
reason to believe that material facts are 'y
dispute, the presiding officer may req
any party to state the identity of the
nesses or other sources through whom
party would propose to present proof if
proceeding were converted to a

judicative hearing, but if disclosure of any
fact, allegation or source is privileged or
expressly prohibited by any provision of
law, the presiding officer may require the
party to indicate that confidential facts, al-
lqgadons or sources are involved, but not to
disclose the confidential facts, allegations or
sources.

(b)' If during a conference adjudicative
heanng a party has reason to believe that
essential facts must be obtained in order to
permit an adequate presentation of the case,
the party may inform the presiding officer
regarding the general nature of the facts and
the sources from whom the party would
propose to obtain those facts if the proceed-
ing were converted to a formal adjudicative
hearing.
wlgsmom L. 1984, ch. 313, § 35; July 1,
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EMERGENCY PROCEEDINGS

77-536. When; procedure. (a) A state
agency may use emergency adjudicative
proceedings: (1) In a situation involving an
immediate danger to the public health,
safety or welfare requiring immediate state
agency action or (2) as otherwise provided
by law.
(b) The state agency may take only such
action as is necessary: (1) To prevent or
' avoid the immediate danger to the public
health, safety or welfare that justifies use of
emergency adjudication or (2) to remedy a
situation for which use of emergency adju-
dication is otherwise provided by law.
(c) The state agency shall render an
order, including a brief statement of find-
iings of fact, conclusions of law and policy
reasons for the decision if it is an exercise of
the state agency’s discretion, to justify the
state agency's cXecision to take the specific
action and the determination of: (1) An im-
mediate danger or (2) the existence of a
situation for which use of emergency adju-
dication is otherwise provided by law.
(d) The state agency shall give such no-
tice as is practicable to persons who are
required to comply with the order. The
order is effective when rendered. Notice
under this subsection shall constitute ser-
vice for the purlposes of the act for judicial
review and civil enforcement of agency ac-
tions. '

(e) After issuing an order pursuant to
this section, the state agency shall proceed

as quickly as feasible to complete any ‘pro-
ceedings that would be required if the mat-.
ter did not justify the use of emergency
adjudicative proceedings under subsection
(a)' . RERIEI *-"‘.';;'i'n.i??!.
(f) The state agency record consists'of"
any documents regarding the matter :that

were considered or prepared by the’state -

agency. The state agency shall maintain
these documents as its official record.~.
(g) Unless otherwise required by a ‘pro-

vision of law, the state agency record need:

not constitute the exclusive basis for. state
agency action in emergency adjudicqﬁv,e
proceedings or for judicial review thereof;
19}Sl§tory: L. 1984, ch. 313, § 36; July 1.

— 5~

SUMMARY PROCEEPLNGS .

77-337. When. A state agency may use
summary adjudicative proceedings if:

(a) The use of those proceedings in the
circumstances does ‘not violate any provi-
sion of law; ERPE

(b) the protection of the public interest
does not require the state agency to give
notice and an opportunity to participate to
persons other than the parties; and.*; .

(c) the matter is entirely within one or
more categories for which the state agency
by rule and regulation has adopted this sec-
tion and K.S.A. 1985 Supp. 77-538 to 77-541,
inclusive. L S ‘o

9Is‘lsistory: L. 1984, ch. 313, § 37; July 1,
1985. '



T97-538. Procedure. (a) In+ mary ad-
judicative proceedings, the age head, or
a person designated by the .agency head,
may be the presiding officer.

(b) The presiding officer, at the time any
unfavorable action is taken, shall give each
party a brief statement of findings of fact,
conclusions of law and policy reasons for
the decision if it is an exercise of the state
agency's discretion, to justify the action, and
a notice of any available administrative re-
view.

(c) The state agency shall forthwith

serve each party with a copy of the order in
a summary adjudicative proceeding in the
manner prescribed by K.S.A. 1985 Supp.
77-531. The order shall include at least a
statement of the state agency’s action and a
notice of any available administrative re-
view,

History: L. 1984, ch. 313, § 38; July 1,
1985. )

———

77-539. Agency review .o_f orde\i. Un-
less prohibited by any provision of law, a
state agency, on its own moton, may con-
duct administrative review pf an grder re:
sulting from summary adjudicative pn‘)}v
ceedings and shall conduct this rq{xteh

upon the written request of a partyﬂ: lg
state agency receives the request wi 1n) :
days after service ;1_171‘%%% subsection (c) o

Supp. .

Kgiﬁiolrs;?s L %84, ch. 313, §39; July 1,
1985.

77-540. Same; procedure. (a) A state
agency need not furnish notification of the
pendency of administrative review of an
order resulting from summary adjudicative
proceedings to any person who did not re-
quest the review, but the state agency may
not take any action on review less favorable
to any party than the original order without
giving that party notice and an opportunity
to explain that party’s view of the matter.

(b) The reviewing officer, in the discre-
tion of the agency head, may be any person
who could have presided at the summary
adjudicative proceeding, but the reviewing
officer shall be one who is authorized to
grant appropriate relief upon review.

(c) The reviewing officer shall give each
party an opportunity to explain the party's
view of the matter unless the party’s view is
apparent from the written materials in the
file submitted to the reviewing officer. The
reviewing officer shall make any inquiries
necessary to ascertain whether the pro-
ceeding must be converted to a conference
adjudicative hearing or a formal adjudica-
tive hearing.

(d) The reviewing officer may render an
order disposing of the proceeding in any
manner that was available to the presiding
officer at the summary adjudicative pro-
ceeding or the reviewing officer may re-
mand the matter for further proceedings,
with or without conversion to a conference
adjudicative hearing or a formal adjudica-
tive hearing. '

(e) An order under this section shall be
served on the parties in the manner pre-
scribed by K.S.A. 1985 Supp. 77-531.

(f) A request for administrative review
of an order resulting from a summary ad-
judicative proceeding is deemed to have
been denied if the reviewing officer does
not dispose of the matter or remand it for
further proceedings within 15 days after the
request is submitted. -

History: L. 1984, ch. 313, § 40; July ],
1985.

Law Review and Bar Jourmal References:
“The New Kansas Administrative Procedure and Ju-

dicial Review Acts,” David L. Ryan, 54 J.LK.B.A. 53, 63
(1985).

77-541. Record. The state agency rec
ord for a summary adjudicative. proqeedmg
consists of any documents regarding the
matter that were considered or preparednl:{v
the presiding officer for the summary ad-
judicative proceeding or by the reviewing
officer for any review. The state agency
shall maintain these documents as its offi
cial record. :

History: L. 1984, ch. 313, § 41; July l,
1985.
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Authority for regulations

New Sec. 14. State agencies are hereby authorized to
promulgate rules and regulations pursuant to K.S.A. 77-415 et
seq. and amendments thereto that adopt the procedures for the
conference adjudicative hearing or summary adjudicative pro-
ceeding and such rules and regulations shall be in accordance
with the standards provided in the Kansas administrative pro-
cedure act for those proceedings.
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