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MINUTES OF THE __House = COMMITTEE ON Labor and Industry

Representative Arthur Douville at
Chairperson

The meeting was called to order by

9:07 _ am./F%¥¥on March 2 1988 in room _526=S _ of the Capitol.

All members were present except:

Representatives R.D. Miller - Excused
Kerry Patrick - Excused

Committee staff present:
Jerry Ann Donaldson, Kansas Department of Legislative Research
Jim Wilson, Revisor of Statutes' Office
Juel Bennewitz, Secretary to the Committee

Conferees appearing before the committee:

John Rathmel, Department of Human Resources, Director of Workers Compensation
Bill Clawson, Department of Human Resources, Chief of Benefits

George McCullough, AFL-CIO, Topeka

Tom Hammond, Machinists' Union, Wichita

John Ostrowski, Attormney, Topeka

John Rathmel presented the 13th Annual Statistical Report, July 1, 1987

from the Division of Workers Compensation (on file in the Division of Workers
Compensation, Department of Human Resources). He stated this is a resource
used by the department as a planning tool.

ttachment #1 consists of statistics regarding the administrative law judges
(ALJ) which had been requested by Chairman Douville. The director called
attention to current pending figures in the second set just to the right of
the judges' names. At the end of the fiscal year (FY) July, 1987, there were
5,669 cases before the agency and in the seven months since there has been
a 25% increase with 7,071 cases currently pending.

Representative Green asked how many people are involved after the ALJ writes
his decision. The ALJ assembles and dictates it, then the secretary types
it. After that decision, there are four more possible levels of decision

in the system.

Discussion began on H.B. 2453 (see Fehruary 11, 1988 minutes for the balloon .
version of the bill). Jim Wilson explained changes requested by the department
regarding the bill. The first change requested was an amendment that no benefit
payment under the plan would be made for any week before April 1, 1989, or

for any week beginning after April 1, 1992. It is not shown in the bill but
would be placed appropriately in the bill so that it would essentially be

a window of time which the plan would be in effect. It would force a review

by the legislature similar to the sumset provision but not precisely. The
statuate would still be in effect but no benefits would be paid beyond that.

The second part says the waiting week provision of the employment security

law would be satisfied by fulfilling the waiting week requirement under the
shared work plan and making provisions therefore. It is a technical matter

of the shared work program not being frustrated by the prohibition on payment

of benefits for a waiting week, that period generally under the employment
security law, that accommodation would need to be made technically just to

allow the program to continue or take effect as presented.

Representative Acheson made a conceptual motion to amend the bill as presented

by Jim Wilson. It was seconded by Representative Buehler. For the sake of
clarification, the chairman made it understood the time periods mentioned

are included in the conceptual motion which, in effect, makes this a pilot program.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbutim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1 f 3
editing or corrections Page (o]
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Discussion followed on the proposed amendments presented at a previous meeting.
Bill Clawson explained the reason for the affected unit minimum being four
employees rather than two was cost consideratioms. This program will be operated
on exisiting funds - no new funding is provided. Also, processing systems

will have to be established. At some point in time, it may be possible to

make it applicable to every employer. The motion carried.

Representative Acheson moved to report the bill, as amended, favorably for
passage. Representative Whiteman seconded the motion which carried.

Discussion began on H.B. 2832 with Representative Gjerstad asking if there
was a fiscal note on it. Director Rathmel estimated the cost to be $80,000-90,000
due to the creation of a mew office plus cost of the ALJ and secretary's salaries.

Since the bill is not an appropriations bill but allows for an increase of
ALJs subject to approval by appropriations, Representative 0'Neal moved to
amend line 0042 to ten ALJs. Representative Acheson seconded the motiom.

It was clarified that appropriations has the authority to decrease the number
of ALJs if the backlog is erased and the caseloads caught up, as well as to
increase the number to ten, as needed. The motion carried.

Representative Whiteman made a motion, seconded by Representative Acheson,
to report the bill favorably, as amended, for passage. The motion carried.

Jim Wilson stated H.B. 2998 primarily prescribes the judge a rate of interest

for the disability compensation as payable and cannot be paid. George McCullough,
representing the AFL-CIO and Tom Hammond, International Association for Machinists,
spoke in support of the bill.

Attachment #2 contains comments shared by both Mr. McCullough and Mr. Hammond
regarding H.B.s 3061, 3062, 3058, 3060 and 2998. Representative 0'Neal asked
Mr. Hammond if he could think of any circumstance wherein a third party action
fund would have any negligence attributed to it. Mr. Hammond cited the following
example: An employer and an employee are in an automobile accident while

the employer is driving. Thé employee draws workers compensation benefits
from the employer and partially from the fund because the employee has a
pre-existing condition. Each driver was partially negligent. The employee
recovers from the other driver in a third party action but cannot sue the
employer because of the comp. provisions. He stated it seemed unfair to him

to give the fund additional subrogation rights the employer would not have

in that instance. -

re: H.B. 3060 Mr. Hammond stated his ‘clients are usually those who have been
injured, can't work and have no income. If credit is given and they have

no income, he states the employee has no choice but to go on welfare. He
supported the current system and helieves a change will increase the number
on welfare. 1If credit is to be given for overpayment, he advocated it being
given at the end of the bemefit period. It was clarified the amount to be
paid is determined by a judge while the payment is issued by the insurance
company. If the insurance company overpays the amount, it is reimbursed by
the workers compensation fund and there is no provision for any offset or
deduction. Mr. McCullough added support for Mr. Hammond's statements and
strongly recommended this bill not be passed.

Representative 0'Neal presented a synopses of H.B.s 3058, 3059, 3060, 3061,

3062, 3063 and 3069, attachment #3. 1In reference to Mr. Hammond's suggestions

re: H.B. 3060, the representative stated the purpose of the bill to be relieving

the fund of paying cases where there would be an overpayment to the claimant.

He had no objection and supported any credit taking place-at the end of compensation.

re: H.B. 3061 Representative 0'Neal stated in many cases judges are reading
subrogation right of the workers compensation fund into the statute. It is
not authorized by the statute so this '"cleans up" the statute to make it clear
the workers compensation fund has the same subrogation rights as the employer
to the extent that it pays all or a portion of an award. He supported Mr.
Hammond's suggestion to strike line 0085, the last sentence of that section.
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John Ostrowski voiced concern over a proposed bill relative to paying from
the decision of the administrative law judge (ALJ) instead of the director.
The concern is the credit section. He cited the example of a 25% award from
the ALJ, 15% from the director and then 10% from the district court - then
different offsets would have to be dealt with. He suggested if H.B. 3060
were to be passed that it be dovetailed with S.B. 341.

In explaining the difference between a principle and a principal contractor,

the chairman gave the following example: An oil company does its own maintemance
work but at times additional help is mecessary.. An employee

of one of the contractors on the job is injured. The employee sues the contractor
and the oil company. The oil company is the principle because it does the

same type of work being dome by the contractor. If the contractor that came

on the job did not have workers compensation, the oil company would be liable
because it does the same type of work. If the oil company did mnot do regular
maintenance, or the same type of work as the contractor, then it would not

be considered a principle. (This refers to H.B. 3069).

Tom Hammond stated he could not be present at tomorrow's hearing and would

like to be recorded om the following bills: He called H.B. 3058 a good bill,
stated H.B. 3069 was a good bill and he would support it. He thought the
provision for a certain number of days before the hearing in H.B. 3062 was

good. He had concern for the provision for 91 days after a written claim.

He felt it would cause many files to be turned over from adjuster to attorneys
and may spawn some litigation that would not normally be done. The chairman

asked if the time could not be set by rule of the director. Mr. Rathmel responded
it might be possible but he preferred that it come from the legislature so

it could set by rule and regulation.

Jim Wilson submitted written testimomy from the Kansas Bar Association on
H.B. 2998, attachment #4.

Jerry Donaldson presented a copy of the Morriss vs. Coleman Co. case referred
to in yesterday's testimony, attachment #5.

The meeting adjourned at 9:58 a.m. Next meeting of the committee will be
March 3, 1988, 9:00 a.m. in Room 526-S.
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S
ADMINISTRATIVE LAW JUDGES WORK ACTIVITY REPORTED

JANUARY 1986 = JANUARY 1988 =1
I 1I 111 v v Vi
Prelim. Hear. Avards wriltten Docket Control
Months and Motions Regular Hearings by Judge Submissions Efficiency Ratings
(IV + V
—— & III)
2
CORCORAN . 25 277 (11.08) 486 (19.44) 193 ( 7.72) 211 ( 8.44) 427
HOWARD 25 382 (15.28) 391 (15.64) 247 ( 9.88) 212 ( 8.48) 59%
JACKSON 25 499 (19.96) 517 (20.68) 330 (13.20) 376 (15.04) 68%
MORLAN/RICHARDSON 23 382 (16.61) 499 (21.70) 226 ( 9.83) 261 (11.35) 497
WARD 25 247 ( 9.88) 450 (18.00) 167 ( 6.68) 242 ( 9.68) 457
WIRTH 24 529 (22.04) 494 (20.58) 257 (10.71) 339 (14.13) 607%
WITWER 25 315 (12.60) 411 (16.44) 214 ( 8.56) 239 ( 9.56) 55%
JANUARY 1987 - JANUARY 1988
Pending Claims

TORCORAN 1,173 : 13 154 (11.85) 279 (21.46) 95 ( 7.31) 90 ( 6.92) 33% ( -9%)
HOWARD 1,188 13 174 (13.38) 190 (14.62) 147 (11.31) . 119 ( 9.15) 707 (+11%)
JACKSON 945 13 253 (19.46) 292 (22.46) 185 (14.23) 252 (19.39) 75% ( +7%)
RICHARDSON 1,049 13 186 (14.31) 274 (21.08) 117 ( 9.00) 167 (12.85) 52% ( +3%)
WARD 1,208 13 101 ( 7.77) 190 (14.62) 98 ( 7.54) 124 ( 9.54) 58% (+13%)
WIRTH 864 12 296 (24.67) 248 (20.67) 132 (11.00) 204 (17.00) 687 ( +8%)
WITWER 644 13 147 (11.31) 151 (11.62) 126 ( 9.69) 112 ( 8.62) 79%  (+24%YOUSE LABOR & INDUSTRY
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COMMENTARY

H.B. 3061

On the whole, H.B. 3061 is an appropriate bill. We had thought
subsection e was the way District Courts were operating. The
following language should be dropped:

"In any such case, the Workers' Compensation Fund
shall not have attributed to it any negligence of
the employer or those for whom the employer is
responsible under subsection (d4)."

It is absolutely true that the Fund can never be negligent.
However, the Fund receives benefits as a direct derivitive from the

employer. This is both statutory and case law, via Arduser. The
above-quoted language would give the Fund greater rights than the
employer. Furthermore, if in a third-party action there is no

reduction, there would often be no encouragement for an injured
claimant to proceed. If the Fund's liability in a given case were
high, followed by a third-party action where the employer's negligence
approached 50%, there would be no recovery for claimant.

H.B. 3062

H.B. 3062 is an appropriate bill with exeception of the
"ninty-first day". Written claim may be served for many purposes;
including the institution of temporary total benefits. Then,
temporary total benefits are instituted either voluntarily or after
hearing, and there is substantial delay before claimant reaches
maximum medical improvement. To have the Fund involved would be
unnecessary expense, and the Fund would likely be impled in many cases
merely as a protection while the case is investigated.

H.B. 3058

H.B. 3058 is a good bill, except it should be clear that if the
Fund makes payments which are later held to be not the Fund's
obligation, there is a method for recovery against the respondent.

H.B. 3060

This bill causes great concern. The original concept was to have
the worker paid without significant delay. Whether the "overpayment”
is recovered at a later date, or not, it is still a repayment by the
claimant as pointed out by the Johnston v. Tony's Pizza, case.
Workers' Compensation is social leglislation, and if there is an
incorrect decision entered by an administrative body, a claimant
should not bear the burden.

HOUSE LABOR & INDUSTRY
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Furthermore it is not clear when or how the overpayment must be
repaid by claimant. It is our suggestion that it would be in keeping
with the leglislative intent of the Kansas Workers' Compensation Act
that any credit necessary to reimburse the employer/insurance carrier
should be calculated at the end of any Award entered by an

Administrative Law Judge.

Finally, it would seem appropriate to pass S.B. 341, or a similar
bill, which pays compensation from the date of the Administrative Law
Judge Award. This would in all likelihood reduce appeals, and be of
benefit to claimants due to the backlog of Director decisions. If
payments are made from the Administrative Law Judge's Award, H.B. 3060
would have to be coordinated, if it were passed.

H.B. 2998

It is a good concept to tie interest rates to K.S.A.
16-204(e)(1l). It should be made clear that this applies to

unauthorized medical as well.

GEORGE E. McCULLOUGH
JOHN M. OSTROWSKI

Attorneys for the AFL-CIO

TOM E. HAMMOND

Attorney for the International
Association of Machinists

HOUSE LABOR & INDUSTRY
Attachment #2
3/02/88



STATE OF KANSAS

MICHAEL R. (MIKE) O'NEAL
REPRESENTATIVE, 104TH DISTRICT—HUTCHINSON
RENO COUNTY
P.O. BOX 1868

COMMITTEE ASSIGNMENTS
VICE-CHAIRMAN: JUDICIARY

MEMBER: LABOR AND INDUSTRY
NATIONAL CONFERENCE OF
STATE LEGISLATURES'

HUTCHINSON, KANSAS 67504 COMMITTEE ON
(316) 663-7131 TOPEKA CRIMINAL JUSTICE
STATE CAPITOL. ROOM 175-W R
TOPEKA, KANSAS 66612 HOUSE OF
(913) 296-7688 REPRESENTATIVES

MEMORANDUM

DATE: March 2,3, 1988
HB 3058

Pursuant to KSA 11-556 on judicial review to the district
court the right to review includes the right to make no payments
of compensation until the review has been decided by the district
court except that commencement of an action for review does not
stay a payment of compensation due for the 10 week period next
preceding the director’s decision and for the period of time after
the director’s decision and prior to the decision of the district
court on review. If the reason for review does not include a
challenge of the claimant’s right to compensation, i.e., a dispute
between the Workers’ Compensation Fund and the employer on
contribution, the claimant should not be penalized. HB 3058
provides that in those cases where a review is taken on issues
that do not include a challenge of the claimant’s right to
compensation the employer or the fund shall be required to
continue paying compensation as ordered by the director.

HB 3059

Under current law, KSA 44-570, in cases where a death results
from an accident and there are no dependants who are entitled to
compensation under the Workers’ Compensation Act, the employer
pays the sum of $18,500 to the Commissioner of Insurance for
credit to the Workers’ Compensation Fund. The Supreme Court has
held that should there be a negligent third party involved, the
employer can’t recover the $18,500 from the third party by way of
subrogation. H.B. 3059 (Farm Bureau vs. Commercial 5 Kan. App. 2d
127) would grant the employer subrogation rights in these cases.

HB 3060

The Supreme Court has held that under current law if an employver
overpays compensation in the form of medical benefits or temporary
total disability benefits or other benefits and there are still
payments due the claimant in the future those overpayments cannot
be offset against future payments but instead can be collected by
the employver from the Kansas Workers’ Compensation Fund (Johnston
vs. Tony’s 232 Kan. 848). HB 3080 would provide that an employer
is entitled to a credit against future compensation payments due
for any compensation in the form of medical benefits or temporary
total disability benefits paid either voluntarily or pursuant to a

HOUSE LABROR & INDUSTRY
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preliminary award and which are determined to have constituted an
overpayment. Note that under KSA 44-510f if an emplover
voluntarily pays unearned wages to an employee in excess of any
amount of disability benefits to which the employee is entitled
the excess amount is allowed as a credit to the employer in any
final lump sum settlement or may be withheld from the employee’s
wages.

HB 3061

KSA 44-504 provides that where the claimant is able to
sustain an action against the negligent third party the employer
is subrogated in that action. HB 3061 would make it clear that in
such circumstances when the Workers’ Compensation Fund has paid
compensation the Fund should have the same right of subrogation as
the employer.

HB 3062

A chronic problem affecting the administration of the
Workers' Compensation Fund is the fact that the fund is often
brought into a case literally within a few hours of the scheduled
hearing time. This causes undue delay and undue expense. HB 3062
amends KSA 44-566a (c) (1), providing that written notice
impleading the Workers’ Compensation Fund be served upon the
Commissioner of Insurance within 90 days following the service of
written claim for compensation upon the employer by the claimant
or at least 10 days prior to the first regular hearing whichever
date first occurs. There is also a proviso that if that hearing
is for settlement purposes that the party causing the Workers’
Compensation Fund to be impleaded provide the Fund with copies of
all records it has in its possession including settlement papers
and medical records.

HB 3063

Under current law where two carriers are involved in the same
case where there is but one employer the statute does not provide
for apportionment of liability between the carriers. Rather, case
law has determined that liability is Jjoint and several and the
carriers must bring a separate action for contribution (Kuhn vs
Grant 201 Xan. 163). HB 3063 provides that the apportionment of
liability between the two carriers be made by the administrative
law judge in the workers’ compensation action.

HB 308689

HB 3069 amends KSA 44-503 to provide for the Workers'’
Compensation Fund to have a right to implead a principle in those
cases where the claimant has brought the workers’ compensation
action against the sub-contractor. The problem lies in the fact
that case law has held that the claimant may not bring an action
against both the sub-contractor, the general contractor and/or a
principle. In other words, the claimant must make his election

and in most cases the claimant is not aware of a general
HOUSE LABOR & INDUSTRY
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contractor of a principle and brings his action against the sub-
contractor who oftentimes is uninsured. Then the claimant turns
to the Kansas Workers’ Compensation Fund for payment of
compensation pursuant to KSA 44-532a. The Workers’ Compensation
claimant should be entitled to bring an action for compensation
against both the sub-contractor, general contractor or principle
in those cases where his immediate employer, the sub-contractor,
did not have the required insurance or is unable to pay
compensation. The amendment makes it very clear that the worker
could recover from only one of these parties but that all of the
parties should be in the action so that the administrative law
judge would be able to decide which party is able to pay the
compensation. KSA 44-503 is amended to provide that when the
Kansas Workers’ Compensation Fund is impleaded in an action
pursuant to KSA 44-532a the Fund shall have the right to implead
any sub-contractor, contractor or principle if it appears that
they would have any liability to pay compensation under the
provisions of this section. The act is amended to provide that
the Workers'’ Compensation Fund should have a claim in the Workers’
Compensation action against not only an uninsured employer but as
against a principle or statutory employer in the event there is
one.

HOUSE LABOR & INDUSTRY
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March 2, 1988
HB 2998

KANSAS BAR
ASSOCIATION

1200 Harrison
P.O. Box 1037
Topeka, Kansas 6660y, Chairman.
(913) 234-5696

am Ron Smith, KBA Legislative Counsel

Members of the House Labor & Industry Committee. I

KBA supports HB 2998. Just as with the arguments two years

ago on changing the post-judgment interest rate for all other civil

judgments, this interest rate should rise and fall with the economy,

too. HB 2998 accomplishes that purpose.

This change makes no new requirement on the Secretary of State,

since he publishes the rate in the second issue of the July Kamnsas

Register each year.

HOUSE LABOR & INDUSTRY
Attachment #4
3/02/88
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Morriss v. Coleman Co.

No. 58,967

Raxpy Mogriss and DEBRA wWuite, Appellants, v. COLEMAN
Compaxy, Inc., RaLp CaLL, and ROBERT SLOAN, Appellees.

$YLLABUS BY THE COURT

1. CONTRACTS—Employment Contract—Intention of FPartics as to Whether
Contract Based on Implied in Fact Theory. Where it is alleged that an
employment contract is one to be based upon the theory of “implied in fact,”
the understanding and intent of the parties is to be ascertained from several
factors which include written or oral negotiations, the conduct of the parties
from the commencement of the employment relationship, the usages of the
business, the situation and objective of the parties giving rise to the relation-
ship, the nature of the employment, and any other circumstances surrounding
the employment relationship which would tend to explain or make clear the
intention of the parties at the time said employment commenced.

. SAME—Employment Contract—Good Faith and Fair Dealing Not Applica-
ble to Employnwnt-at-Will Contracts. The principle of law stated in Restate-
ment (Second) of Contracts § 205 (1979), that every contract imposes upon
each party a duty of good faith and fair dealing in its performance and
enforcement, is held to be overly broad and not applicable to employment-at-
will contracts.

[

Review of the judgment of the Court of Appeals in an unpublished decision
filed November 26, 1986. Appeal from Sedgwick district court; NICHOLAS W.
KLEIN, judge. Judgment of the Court of Appeals is affirmed. Judgment of the
district court is reversed and remanded. Opinion filed June 12, 1987.

Stephen B. Plummer, of Rumsey, Richey & Plummer, of Wichita, argued the
cause and was on the briefs for appellants.

william H. Dye. of Foulston, Siefkin, Powers & Eberhardt, of Wichita, argued
the cause, and Jeffery A Jordan, of the same firm, was with him on the briefs for
appellees.

Dwight A. Corrin, of Corrin & Krysl. Chartered, of Wichita, and Jim L.
Lawing, of Wichita, were on the brief amicus curiae for Kansas Trial Lawyers
Association.

Stewart L. Entz, of Entz, Anderson & Chanay, of Topeka, were on the brief
amicus curiae for Kansas Chamber of Commerce and Industry.

The opinion of the court was delivered by

PRAGER, C.J.: This is an action brought for wrongful discharge
by two former employees against the Coleman Company, Inc., of
\Vichita (Coleman) and two of its supervisors, Ralph Call and
Robert Sloan. The two plaintiffs, Randy Morriss and Debra

\White. alleged in their petition that Coleman breached an im-
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502 SUPREME COURT OF KANSAS Vor. 241

Morriss v. Coleman Co.

plied contract of employment: (1) By discharging them without
good cause, and (2) by terminating their employment in bad
faith, thus violating an implied covenant of good faith and fair
dealing. The plaintiffs further alleged that the two supervisors,
Call and Sloan, had tortiously interfered with their contract
rights. In addition, the plaintiffs asserted three other tort claims
against the defendants which have been abandoned on appeal.
The district court granted the motion for summary judgment
filed on behalf of all defendants. The plaintiffs appealed.

The Court of Appeals heard the case and, in an unpublished
opinion No. 58,967 filed on November 26, 1986, reversed the
trial court’s order granting summary judgment for tortious inter-
ference and breach of implied contract in favor of the defendants.
Both the plaintiffs and defendants filed petitions for review
which were granted by this court on all issues raised in the Court
of Appeals.

The rules to be applied by an appellate court in a case where
summary judgment was granted by the trial court are well es-
tablished. Summary judgment is proper only when the plead-
ings, affidavits, and the discovery record show there are no
genuine issues of material fact, and that the moving party is
entitled to judgment as a matter of law. Lostutter v. Estate of
Larkin, 235 Kan. 154, 164, 679 P.2d 181 (1984). In reviewing a
summary judgment, an appellate court must read the record in
the light most favorable to the party who opposed the motion.
McAlister v. Atlantic Richfield Co., 233 Kan. 252, Syl. 1 4, 662
P.2d 1203 (1983). Thus, this court must give the plaintiffs the
benefit of all favorable inferences arising from the record.

At the time the defendants’ motion for summary judgment was
granted, the plaintiffs through discovery had obtained docu-
ments and admissions from defendants and had taken a partial
deposition of Robert Sloan. The depositions of both plaintiffs
had also been taken, but a pretrial conference had not yet been
held. The underlying circumstances of both plaintiffs’ employ-
ment and termination are not in dispute although plaintiffs
contend material issues of fact are still unresolved.

Viewing the evidentiary record in the light most favorable to
the plaintiffs, the facts in the case before the trial court at the
time of entry of summary judgment were as follows: The plain-
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tiff. Debra White, was employed by Coleman in 1977 as a
secretary. During her tenure, White received consistently favor-
able job performance evaluations and regular salary increases.
Defendant Call told her she was the best secretary he had ever
had and referred to her as an excellent secretary. At the time of
her firing, White was the executive secretary to Call. The other
plaintiff, Randy Morriss, was employed by Coleman as a pro-
duction supervisor. Like White, Morriss also received consis-
tently favorable job performance evaluations and salary in-
creases. He was promoted to department manager and
eventually to manufacturing engineer, the job he held when he
was terminated in November of 1984. Morriss was married but
separated from his wife at the time of his termination. The
defendants concede that Morriss, as well as White, were good
employees.

Robert Sloan was employed by Coleman in September 1965,
and he has held various positions with the company. At the time
plaintiffs were terminated, Sloan was factory manager at the
“downtown”’ Coleman factory in Wichita. Morriss worked under
Sloan, although Morriss’ direct supervisor was Dan Jonker. Sloan
in turn reported to Call. Thus, both White and Morriss worked
under Call, but only White was directly supervised by him.

The Coleman Company is engaged in the business of man-
ufacturing various types of recreational and outing products.
Like most large companies, Coleman utilizes both formal and
informal personnel policies and procedures. Supervisory per-
sonnel and representatives have disseminated these policies and
made them known to their subordinates. According to Sloan,
these “‘policies” state the “employee rights and responsibilities”
and govern the conduct of both employer and employees.

There are three categories of Coleman employees:

(1) factory hourly employees, who work in the factory and are
paid an hourly wage;

(2) office hourly employees, such as White, who work in
clerical/secretarial positions; and

(3) monthly salaried employees, such as Morriss, who are
principally supervisory employees.

Coleman disseminates to the factory hourly employees a per-
sonnel manual applicable to them. However, employees in the
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latter two categories, including White and Morriss, are not issued & charge wi

individual copies of a personnel manual. Instead, they are gov- 3 employee

erned by the rules and regulations set forth in a supervisor’s 3 then he or

manual which is disseminated only to supervisory employees. Employee

The rules and regulations in the manual are made known to
affected employees by their immediate supervisor. In addition,

reduce or
cific violat

according to Sloan, each supervisor is free to promulgate rules discharge.
and regulations which apply only to his or her subordinates. diate discl
Coleman, in both its employees’ handbook and in its supervisor’s i ees’ manu
manual, states without equivocation that its purpose is to ensure ¥ together a
“fair and uniform treatment of all employees.” The suy

The manual, which is issued to the hourly factory employees : employee:

states:
“The basic plan for us all is to build and scll quality products that people will

ensure fai
is in the fo

be proud to own; to serve growing markets for the benefit of sharcholders and time and
employvees; to emphasize productivity to gain an edge against competition; to employee:
strive for reasonably stable, safe, comfortable, and efficient working conditions; to commu
and receive fair treatment, wages, and benefits.”

to the surp
In the manual, it is stated that factory employees are entitled to employee:
receive respectful, honest, and fair treatment from supervisory the policie
employees; to have an opportunity to build a career with a best inter
company that values increasing skills, experience, and loyalty; to Bulletin
have an opportunity to contribute their ideas, problems, and employee
complaints in effective ways; and to work with a company whose Coleman’:
products, policies, and practices they can respect and thereby be Coleman «

proud to contribute their talents and their efforts. The manual
stresses the team concept and contains a section governing

also testifi
ance defic

disciplinary actions. That section states: : being disc
“Any group of pcople needs a set of rules to work and live by. These rules g% employee
need to be simply stated, consistently applied:; and there needs to be a system to : corrective
provide, where necessary, interpretation and resolution of disputes.” testified tl
It states that, since no one is perfect, disciplinary action is : manual an
merited at times. The section then sets forth the procedure for ing emplo
disciplinary action by written notice, suspension, or discharge. It knew of t]
states that a written reprimand will be used first unless the facts policy of 1
or circumstances warrant suspension or discharge. Whenever an b failed.
employee with seniority status is to be discharged, he or she 3 Other p
shall first be suspended without pay for not more than five work man’s “'co
dayvs and notified in writing on the reprimand form that dis- employee:
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issued charge will occur at the end of the suspension period. If an
re gov- employee feels that he or she has been improperly disciplined,
rvisor’s then he or she may initiate a complaint in writing through the
loyees. Employee Relations Counselor and action may be taken to
own to reduce or rescind a suspension or discharge. A number of spe-
Idition, cific violations are set forth which may result in suspension or
e rules discharge. Certain violations of the rules are to result in imme-
linates. diate discharge. The clear implication from the factory employ-
rvisor’s ees’ manual is that Coleman and its employees are all working
ensure together and the rights of all will be respected.
The supervisor’s manual, which is applicable to nonfactory
nlovees employees such as Morriss and White, states that its purpose is to
ensure fair and uniform treatment of all employees. This manual
ople will is in the form of a number of bulletins that are issued from time to
Iders and time and which apparently are not distributed to the individual )
‘tition; to employees but only to the supervisors who in turn are required
nditions; to communicate the contents to the employees. The introduction ;
to the supervisor’'s manual states: “[1]t is essential that we all, §
:id‘fd to employees and supervision, have a thorough understanding of
:rvisory the policies of the Company and work together in harmony in the
with a best interests of all.” i -
valty; to Bulletin No. 38 states that Coleman will only discharge its ;
ns, and employees for good cause, and Sloan admitted that this is, in fact, '
v whose Coleman’s policy. Sloan stated that, in practice, this means that ;
reby be Coleman only discharges employees if a good reason exists. He
man}ml also testified that an employee is normally wamed of a perform- E
verning ance deficiency and is permitted to take corrective action before i
being discharged. The only exception is a situation where an
rese rles employvee flagrantly violates company rules in a manner where ;

corrective measures are neither feasible nor warranted. Morriss
testified that, as a supervisor, he regularly utilized the personnel

system to

ction is manual and was well aware of the company’s policy of terminat- :
dure for ing employees only for good cause. White also testified that she
arge. It knew of the “good cause” termination policy and the company’s §
‘he facts policy of resorting to termination only after other measures had 8
iever an failed. f
- or she Other provisions of the supervisor's manual referred to Cole- i
ve work man’s “constant and conscientious effort to see that all of its %
hat dis- employees are treated with consideration and fairess” and also
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stated various actions which may constitute grounds for termi-
nation. For instance, an employee’s off-duty conduct is not
grounds for termination except under certain specified condi-
tions. On the other hand, other specific conduct or action will
result in termination or discipline.

In the supervisor's manual there is a paragraph which states
one of its purposes is as follows:

“To provide all of us as Coleman employees of the Company. through written
reference, a better understanding of our privileges and obligations which are an
inherent part of our employment. Nothing in this policy manual should be
construed as an employment contract or guarantee of employment.” (Emphasis
supplied.)

The defendants, both in the trial court and on this appeal,
relied very heavily on the last sentence just stated to sustain their
position that Coleman had the right to fire the plaintiffs at any
time with or without cause.

The facts surrounding the termination of Morriss and White
are undisputed at this time. Coleman allows management to
purchase company cars, and Call was entitled to receive the next
available company car. Unfortunately for Call, the next car was
located in Greenville, South Carolina, and he had to persuade
someone to retrieve his vehicle. White advised Morriss of Call’s
personal dilemma. Morriss was interested in making the trip, and
White so advised Call, who readily agreed. Without first con-
sulting Morriss, Call told White to make plane reservations for
Morriss for the following Tuesday morning. However, Morriss
had a conflict in a night class at Wichita State University, and
Call agreed that Morriss could leave on Wednesday instead. In
addition, Morriss requested to take an extra travel day. Call
approved the travel plans for Morriss.

The South Carolina trip was scheduled when the factory was
to be shut down for inventory. Thus, neither plaintiff expected to
work after Wednesday. White and Morris discussed the possi-
bility of traveling together, and, late Tuesday, White decided to
go along. White took the day off on Wednesday as she was
entitled to do, but did not tell Call what she intended to do. The
couple then flew out of Wichita on Wednesday moming without
telling anyone except a friend of Morriss’s. White paid her own
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expenses. Both plaintiffs believed the trip was strictly a private
matter.

Unknown to Morriss and White, Sloan suspected that some-
thing was amiss. Sloan expressed those suspicions to Call. Call
did not request Sloan to investigate; however, Sloan then took
the initiative and requested the Director of Security to verify
whether Morriss and White left for South Carolina together. The
investigator reported back to Sloan that Morriss and White had,
in fact, flown out of the airport together. Armed with that infor-
mation, Sloan relayed his findings to Call. Call telephoned
White's mother and he was told she did not know where her
daughter was. Without any further information at his disposal,
Call decided to terminate Morriss and White. He did not attempt
to contact his employees in South Carolina; rather, he terminated
them after they had delivered his car to Wichita. Both plaintiffs
immediately met with Call to learn why they had been termi-
nated. Call only said he could not articulate the reasons; he did
not say that no reason was needed. The plaintiffs then met with
Sheldon Coleman, Jr., who refused to countermand Call’s deci-
sion because Mr. Coleman was new on the job. Call ultimately
explained that he had terminated the plaintiffs for “dishonesty,”
“breach of trust,” and “for increasing the company’s insurance
liability.” Throughout this litigation, Coleman has never argued
that the plaintiffs were terminated for good cause. Coleman only
takes the position that the employees were employees at will and
could be terminated at any time for good or bad cause or for no
cause at all.

There is evidence in the record which would indicate that Call
had strong religious beliefs and values, and was a very difficult
supervisor to work for, and that he terminated plaintiffs simply
because he disapproved of their taking a trip together without
being married.

In his deposition, Sloan testified as to his conversation with
Call when the decision to terminate was made. Sloan testified
that, in his judgment, it would not have been grounds for termi-
nation if Morriss had taken his wife or a male employee without
clearing it with his employer. Although this matter has not been
determined by the trier of fact, a reasonable person might be led
to conclude that the plaintiffs were terminated simply because
Call did not think that a married man and an unmarried woman
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had any business traveling together on an airplane trip to another
city. The evidence was undisputed that both White and Morriss
were considered to be good employees who received regular
promotions and were apparently well thought of by their super-
visors. In the event of a trial of this case, the defendants would
have been provided an opportunity to introduce evidence to the
contrary and to show the reason or cause for the plaintiffs’
termination.

In granting summary judgment, the district court concluded, as
a matter of law, that Morriss and White had no fixed term of
employment and, because they were employees at will, they
could be terminated at any time for any reason or for no reason.
The trial court found that there was no implied contract of
employment of the plaintiffs with Coleman and that the termi-
nation did not violate any clear statutory policy established to
deal with the employment-at-will doctrine. Stated simply, the
trial court found that, because the plaintiffs were employees at
will and there was no express or implied contract covering the
duration of their employment, the defendants were entitled to
summary judgment as a matter of law on the plaintiffs’ claim for a
breach of contract. Likewise, the trial court granted summary
judgment on the plaintiffs’ claim of tortious interference as
against the defendants Call and Sloan, as well as other tort
claims.

In order to determine this appeal, it would be helpful at the
outset to examine the employment-at-will doctrine as tradition-
ally applied in Kansas and other jurisdictions. Under the Ameri-
can common law an employer may discharge his “at-will em-
ployee” for good cause, for no cause, or even for a wrong cause,
without incurring liability to the employee for wrongful dis-
charge. This unbridled freedom has been relied on by courts
down through the years to disallow a cause of action by an
employee based upon wrongful discharge. This employer lati-
tude is said to be reenforced by the principle of mutuality of
obligations. If the employee is free to quit at any time, then the
employer must be free to dismiss at any time. The termination-
at-will doctrine, although generally applied by the courts
throughout the United States, has recently been severely critic-
ized by legal scholars and the courts.

ot

Vou. 241

Some courts h
finding little cau
instances in whi
portant public p
enacted which i
terminate a work
abolished the en
the cases througkh
the injustice of t}
action based on t
public policy, an

One method ¢
employment cont
obligation on the
employee arbitrar
either express or :
nation at will. F
ployee manual ¢
cedures for disch:
claims that those
contract, thus bar
cies in dischargin
implied contract t

Another excepti
recognized by son
discharge based ¢
reasons violative «
able, although oth.
such a limitation
variety of motives -
advanced by disg
policy as to give ri
employee’s oppos
employer; retaliat
retaliation for exe:
tions statutes; pe:
polygraph examina
to serve on jury d
public policy inte:

HOUSE LABOR & INDUSTRY
Attachment #5
3/02/88




Vor. 241

y another
1 Morriss
| regular
ir super-
ts would
we to the
slaintiffs’

Tuded, as
| term of
vill, they
0 reason.
mtract of
he termi-
lished to
nply, the
loyees at
ering the
ntitled to
Jaim for a
summary
srence as
other tort

»ful at the

tradition-
he Ameri-
t-will em-
mg cause,
ngful dis-
by courts
ion by an
loyer lati-
utuality of
2, then the
rmination-
the courts
rely critic-

Vor. 241 JANUARY TERM, 1987 509

Morriss v. Coleman Co.

Some courts have refused to adhere to the traditional rule,
finding little cause to recommend its continued application in
instances in which the employer’s conduct undermines an im-
portant public policy. Federal and state legislation has been
enacted which is designed to restrict an employer’s ability to
terminate a worker arbitrarily. Although no court has entirely
abolished the employment-at-will doctrine in court decisions,
the cases throughout the United States indicate a trend to avoid
the injustice of the rule. State courts have recognized causes of
action based on the theories of wrongful discharge, violation of
public policy, and breach of contract.

One method commonly used by the courts is to interpret
emplovment contracts more broadly and to recognize an implied
obligation on the part of the employer not to terminate an
emplovee arbitrarily where a policy or program of the employer,
either express or implied, restricts the employer’s right of termi-
nation at will. For example, some courts have relied on em-
ployee manual guidelines which set out the grounds and pro-
cedures for discharge in cases where the discharged employee
claims that those policies have become part of the employment
contract, thus barring the employer from violating its own poli-
cies in discharging an employee. This exception is based on an
implied contract theory. )

Another exception to the termination-at-will doctrine has been
recognized by some courts in suits of a tort nature for retaliatory
discharge based on the theory that dismissal of employees for
reasons violative of a particular public policy should be action-
able. although other courts have expressly declined to recognize
such a limitation on the employer’s right of termination. A
varicty of motives for dismissal on the part of employers has been
advanced by disgruntled employees as so violative of public
policy as to give rise to such a cause of action: Retaliation for the
employee’s opposition to illegal or unethical activities of the
employer; retaliation for filing workers’ compensation claims;
retaliation for exercise of rights under labor-management rela-
tions statutes; penalizing the employee for refusal to take a
polvgraph examination; penalizing the employee for taking time
to serve on jury duty; and various other violations of alleged
public policy interests.
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In more recent years, some courts have adopted an exception
that a termination of an at-will employee, not founded in good
faith or just cause, violates an implied covenant of good faith and
fair dealing in the performance and enforcement of every con-
tract. This exception is based upon the theory that parties to
contracts and commercial transactions must act in good faith
toward one another. Some of the states have adopted the rule that
good faith is assumed or implied in every contract, including
employment contracts.

These various exceptions to the termination-at-will doctrine
are discussed in comprehensive annotations at 12 A.L.R.4th 544
and 33 A.L.R.4th 120.

The history of the employment-at-will doctrine in Kansas is
quite comparable to that in other states. Historically, the Kansas
courts have adhered to the traditional employment-at-will doc-
trine. In Swart v. Huston, 154 Kan. 182, 117 P.2d 576 (1941), it
was held that, in the absence of an express or implied contract
between an employee and his employer covering the duration of
such employment, no action for discharging the employee from
service can be maintained against the employer. The court based
this holding on a theory of mutuality, noting that the plaintiff
employee was privileged to quit whenever he chose, and con-
versely, the defendant employer could therefore discharge the
employee at any time without being penalized for doing so.

In Johnson v. National Beef Packing Co., 220 Kan. 52, 551
P.2d 779 (1976), this court followed the general rule, holding
that, in the absence of a contract, express or implied, between an
employee and his employer covering the duration of employ-
ment, the employment is terminable at the will of either party,
and the employee states no cause of action for breach of contract
by alleging that he has been discharged.

The court quoted from 53 Am. Jur. 2d, Master and Servant
§ 27, p. 103, which states as follows:

“Where no definite term of employment is expressed, the duration of em-
ployment depends on the intention of the parties as determined by circum-
stances in each particular case. The understanding and intent of the parties is to
be ascertained from their written or oral negotiations, the usages of business, the

situation and object of the parties, the nature of the employment, and all the
circumstances surrounding the transaction.”
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In Johnson, the court used language that rejected the notion
that a company policy or personnel manual may constitute an
express contract of employment or serve as a basis for establish-
ing a contract of employment by implication. A statement in the
employer’s company policy manual provided to plaintiff several
months after his initial hiring noted specifically that no em-
ployee shall be dismissed without just cause. The court con-
cluded that the terms of the personnel manual could not be
construed to mean a fixed or definite period of employment, nor
could an implied contract be inferred.

Despite this strict adherence to the employment-at-will doc-
trine in Johnson, the Kansas appellate courts in more recent
cases have noted the development of various theories in other
jurisdictions which have led to the erosion of the doctrine. In
Murphy v. City of Topeka, 6 Kan. App. 2d 488, 630 P.2d 186
(1981), the Court of Appeals took a step away from the strict
application of the traditional rule and toward recognizing causes
of action in tort for wrongful discharge. In Murphy, the plaintiff
was employed by the City of Topeka and, after sustaining inju-
ries on the job, filed a workers’ compensation claim as authorized
by statute. Murphy was offered further employment only on the
condition that he withdraw his compensation claim. When
Murphy refused, his employment was terminated. The Court of
Appeals, after an analysis of the public policy underlying the
workers’ compensation act, held that the discharge of an em-
ployee in retaliation for filing a workers’ compensation claim is
actionable at law and may support an award of both actual and
punitive damages. Murphy is important because it opened the
way to judicial recognition of a variety of public policy consid-
erations which could support actions for tortious retaliatory dis-
charges.

In Cain v. Kansas Corporation Commission, 9 Kan. App. 2d
100, 673 P.2d 451 (1983), the plaintiff Cain brought an action
against the KCC seeking damages for breach of contract and
retaliatory discharge. The court recognized that the tort of retal-
iatory discharge recently had become a part of the Kansas judi-
cial process. The court stated that the tort of retaliatory discharge
is an exception to and in mitigation of the principle thatan at-will
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employece can be terminated at any time, with or without cause,
but that the remedy is available mostly where the discharge
seriously contravenes a very clear public policy. Under the
factual circumstances presented, however, the court in Cain
upheld the decision of the district court denying plaintiff's claim
for breach of his employment contract and for retaliatory dis-
charge.

The next case on the subject is Allegri v. Providence-St.
Margaret Health Center, 9 Kan. App. 2d 659, 684 P.2d 1031
(1984), where Syllabus 1 4 states:

“In the absence of a contract, express or implied, between an employee and
his employer covering the duration of his employment, the employment is
terminable at the will of either party, and the employec states no cause of action

for breach of contract by alleging that he has been discharged. (Following
Johnson v. National Beef Packing Co., 220 Kan. 52, 54, 551 P.2d 779 {1976}.)"

In Allegri, the plaintiff alleged that he had an implied-in-fact
contract with the defendant employer with terms defined by the
parties’ course of dealing and the employee handbook’s pro-
gressive discipline policy which led plaintiff to believe he could
be terminated only “for cause.” Although not relying completely
on the terms of the handbook, the court concluded that sufficient
factual issues remained unresolved to foreclose summary judg-
ment. Allegri is important because it established clearly the rule
that intent of the contracting parties is normally a question of fact
for the jury and that the determination of whether there is an
implied contract in employment requires a factual inquiry. The
court placed a great deal of emphasis on the provisions of the
employees’ handbook and communications and discussions be-
tween the plaintiff and his supervisors. The court in the last
paragraph of the opinion at 664 noted that “in proper circum-
stances an employee at will (i.e., without a contract for a specific
duration) may bring a tort action for retaliatory discharge when
the termination is based on retaliation constituting a contraven-
tion of public policy. [Citations omitted.] An action for wrongful
discharge, as that term is generally used, alleges breach of an
employment contract and, obviously, requires proof of the exis-
tence of such a contract.”

Our most recent case on the subject is Anco Constr. Co. v.
Freeman, 236 Kan. 626, 693 P.2d 1183 (1985), where this court
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again recognized the employment-at-will doctrine and then cited
Murphy v. City of Topeka, 6 Kan. App. 2d 488, as requiring a
limited public policy exception to the doctrine. It was held that,
when an employee is terminated in violation of federal public
policy. no state cause of action is pled, and that the National
Labor Relations Board had exclusive jurisdiction over the plain-
tiff's claim.

In the case now before us, the plaintiffs maintain that the trial
court erred in entering summary judgment in favor of the de-
fendants hecause there was a genuine issue of fact as to whether
or not their employment had been terminated in violation of an
implied contract that an employee would not be terminated by
the Coleman Company except for good cause under circum-
stances similar to those in Allegri v. Providence-St. Margaret
Health Center, 9 Kan. App. 2d 659. The plaintiffs rely not only
on the statements contained in the personnel manuals but also
on the basis of verbal and nonverbal conduct of the Coleman
supervisors and Coleman’s established policies in dealing with
its employees. The defendants rely to a great extent on the
paragraph in the supervisor’s manual quoted earlier in the opin-
ion to the effect that “nothing in this policy manual should be
construed as an employment contract or guarantee of employ-
ment.” The Court of Appeals in its opinion considered the
provisions in the manual along with the conduct of the parties
and concluded that the evidence developed at the time summary
judgment was granted was sufficient to require the denying of
defendants’ motion for summary judgment. In reaching that
conclusion, the Court of Appeals followed the rule stated in
Syllabus § 5 of Allegri, which states:

“Where it is alleged that an employment contract is one to be based upon the
theory of ‘implied in fact,’ the understanding and intent of the parties is to be
ascertained from several factors which include written or oral negotiations, the
conduct of the parties from the commencement of the employment relationship,
the usages of the business, the situation and objective of the parties giving rise to
the relationship, the nature of the employment, and any other circumstances

surrounding the employment relationship which would tend to explain or make
clear the intention of the parties at the time said employment commenced.”

The majority of this court has considered the entire record in
this case and concluded that there was a legitimate issue of fact
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whether there was an implied contract by Coleman to treat its
employees fairly and in good faith and that an employee would
not be terminated except for just cause.

The disclaimer in the supervisor’s manual quoted above does
not as a matter of law determine the issue. It has not been
established that the disclaimer was brought to the personal
attention of its employees or that it was intended by Coleman to
create an unqualified employment-at-will relationship, espe-
cially in view of other provisions in the manual and the state-
ments made by Coleman’s supervisors to the employees. There
has been no trial in this case, and we only hold that the evidence
presented in the record at the time summary judgment was
granted was insufficient to require summary judgment in favor of
defendants as a matter of law. The ultimate decision of whether
there was an implied contract not to terminate the plaintiffs
without just cause must be determined from all the evidence
presented by the parties on that issue. We thus hold that the trial
court erred in sustaining the defendants’ motion for summary
judgment as to that implied contract claim.

In addition to the implied contract argument, plaintiffs also
contend the defendants breached an implied convenant of good
faith and fair dealing, thus entitling the plaintiffs to recover
either in tort or in contract. The implied covenant of good faith
and fair dealing is stated in Restatement (Second) of Contracts
§ 205 (1979), in the following language:

“$§ 205. Duty of Good Faith and Fair Dealing
“Every contract imposes upon each party a duty of good faith and fair dealing in
its performance and its enforcement.”

The comment under § 205 of the Restatement declares that
good faith performance or enforcement of a contract emphasizes
faithfulness to an agreed common purpose and consistency with
the justified expectations of the other party; it excludes a variety
of types of conduct characterized as involving “bad faith” be-
cause they violate community standards of decency, fairness, or
reasonableness.

Although the implied covenant of good faith and fair dealing
has not been specifically recognized by this court in the area of
termination of employment contracts, it has been recognized in
other areas of contract law. K.S.A. 84-1-203, which is a part of the
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Uniform Commercial Code, provides that “[e]very contract or
duty within this act imposes an obligation of good faith in its
performance or enforcement.” In the official UCC comment to
that statute, it is stated that the principle involved is that in
commercial transactions good faith is required in the enforce-
ment and performance of any duty. The concept is broad and
applies generally to the performance or enforcement of every
contract or duty within the act.

It is further stated that the obligation of good faith has been a
part of commercial transactions in the past. The term “good
faith” is defined in K.S.A. 1986 Supp. 84-1-201(19) to mean
“honesty in fact in the conduct or transaction concerned.”

In recent years, a number of state jurisdictions have adopted
and applied the implied covenant of good faith and fair dealing
to a4 terminable-at-will employment contract. In Monge v. Beebe
Rubber Co., 114 N.H. 130, 316 A.2d 549 (1974), the Supreme
Court of New Hampshire held that in all employment contracts,
whether at will or for a definite term, the employer’s interest in
running his business as he sees fit must be balanced against the
interests of the employee in maintaining his employment, and
the public’s interest in maintaining a proper balance between
the two. It further held that a termination by the employer of an
employment-at-will contract is not in the best interest of the
cconomic system or the public good where such termination is
motivated by bad faith or malice or based on retaliation. How-
ever, the rule does not interfere with the employer’s normal
exercise of his right to discharge, which is necessary to permit
him to operate his business efficiently and profitably.

In Fortune v. National Cash Register Co., 373 Mass. 96, 364
N.E.2d 1251 (1977), the controlling issue on appeal was whether
a bad faith termination of an employee constituted a breach of an
at-will employment contract. The Supreme Court of Massachu-
setts recognized that traditionally an employment contract which
is “at will” may be terminated by either side without reason. The
written contract between the parties reserved to the parties the
explicit right to terminate the contract without written notice.
The court stated that it did not question the general principles
that an employer must have wide latitude in deciding whom it
will employ and that an employer needs leeway in employing
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employees. The court recognized the employer’s need for flexi-
bility in the face of changing circumstances and for a large
amount of control over its work force. However, the employer’s
decision to terminate its at-will employee should be made in
good faith. The court stated that good faith and fair dealings
between parties are pervasive requirements in our law, and it
can be said fairly that parties to contracts or commercial transac-
tions are bound by this standard.

The Supreme Court of Oklahoma recently applied the implied
covenant of good faith to a termination of an at-will contract
between an insurance company and its general agent. In Hall v.
Farmers Ins. Exchange, 713 P.2d 1027 (Okla. 1985), the Su-
preme Court of Oklahoma, relying primarily upon Monge and
Fortune, held that the implied covenant of good faith extends to
a covenant not to wrongfully resort to a termination-at-will
clause.

The court stated in the opinion as follows:

“This court has long recognized that parties should be free to contract for any
lawful purpose upon such terms and conditions as they believe to be in their
mutual interest. Such freedom is not absolute however, and the interests of the
neople of Oklahoma are not best served by a marketplace of cut-throat business
dealings where the law of the jungle is thinly clad in contractual lace.

“In this spirit, we have recognized, as have many jurisdictions, that each

contract carries an implicit and material covenant by the parties to act toward
each other in good faith.” 713 P.2d at 1029.

Although not all inclusive, recent cases from other jurisdic-
tions adopting the implied covenant of good faith and fair deal-
ing in employment-at-will contracts include:

Alaska: Knight v. American Guard & Alert, Inc., 714
P.2d 788 (Alaska 1986).

Koehrer v. Superior Court, 181 Cal. App. 3d
1155, 226 Cal. Rptr. 820 (1986); Gray v. Supe-
rior Court, 181 Cal. App. 3d 813, 226 Cal.
Rptr. 570 (1986).

Massachusetts:  Fortune v. National Cash Register Co., 373
Mass. 96, 364 N.E.2d 1251 (1977).

Crenshaw v. Bozeman Deaconess Hosp.,
Mont. 693 P.2d 487 (1984);
Flanigan v. Prudential Federal Sav. & Loan,
Mont. , 720 P.2d 257 (1986).

California:

Montana:

TRE

VoL. 241

New Hampslt

Oklahoma:

Texas:
Virgin Island
Likewise, r
covenant of g
ment-at-will
Colorado:
Connecticut:
District of
Columbia:
Illinois:
Indiana:
Louisiana:
Maryland:
Minnesota:
Nebraska:

New Mexic«

Kansas cas
cases involv

HOUSE LABOR & INDUSTRY
Attachment #5

3/02/88




L. 241

- flexi-
large
oyer's
Lde in
alings
and it
insac-

plied
ntract
lall ©.
e Su-
¢ and
1ds to
w-will

for any
n their
i of the

1siness

it each
toward

isdic-
deal-

., 714

p. 3d
Supe-
+ Cal.

. 373

losp.,
1984);
Loan,

3).

Vou. 241 JANUARY TERM, 1987 517

Morriss v. Coleman Co.

New Hampshire: Cilley v. N.H. Ball Bearings, Inc., 128 N.H.
401, 514 A.2d 818 (1986); Howard v. Dorr
Woolen Company, 120 N.H. 295, 414 A.2d
1273 (1980); Monge v. Beebe Rubber Co., 114
N.H. 130, 316 A.2d 549 (1974).

Oklahoma: Hall v. Farmers Ins. Exchange, 713 P.2d 1027
(Okla. 1986); Grayson v. American Airlines,
Inc., 803 F.2d 1097 (10th Cir. 1986).

Texas: Ramos v. Henry C. Beck Co., 711 S.W.2d 331
{Tex. App. Dallas 1986).

Virgin Islands  Petersen v. First Federal Sav. & Loan Ass’'n of
P. R., 617 F. Supp. 1039 (S§t. Croix D.V.IL
1985).

Likewise, recent cases from jurisdictions rejecting the implied
covenant of good faith and fair dealing in the context of employ-
ment-at-will include:

Colorado: Pittman v. Larson Distributing Co., 724 P.2d
1379 (Colo. App. 1986).

Connecticut: Magnan v. Anaconda Industries, Inc., 193
Conn. 558, 479 A.2d 781 (1984).

District of Minihan v. American Pharmaceutical Ass'n,

Columbia: 812 F.2d 726 (D.C. Cir. 1987).

Ilinois: Scott v. Sears, Roebuck & Co., 798 F.2d 210
(7th Cir. 1986).

Indiana: Hostettler v. Pioneer Hi-Bred Intern., Inc.,
624 F. Supp. 169 (S.D. Ind. 1985).

Louisiana: Frichter v. National Life & Acc. Ins. Co., 620
F. Supp. 922 (E.D. La. 1985).

Maryland: Borowski v. Vitro Corp., 634 F. Supp. 252 (D.
Md. 1986).

Minnesota: Dumas v. Kessler ¢ Maguire Funeral Home,
380 N.W.2d 544 (Minn. App. 1986).

Nebraska: Jeffers v. Bishop Clarkson Memorial Hosp.,

222 Neb. 829, 387 N.W.2d 692 (1986).
New Mexico: Salazar v. Furr’s Inc., 629 F. Supp. 1403
(D.N.M. 1986).
Kansas cases have recognized the requirement of good faith in
cases involving construction contracts where the parties have
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agreed that a certain individual, as an umpire, shall have the final
decision on any dispute that might arise between the parties to
the agreement.

In Edwards v. Hartshorn, 72 Kan. 19, 82 Pac. 520 (19053), there
was a provision in a contract between a contractor and subcon-
tractor for the grading of a railroad that the work should be done
under the supervision of the chief engineer of the former, who
should make estimates as a basis for the payment of the work
done, and that his decision as to all matters of dispute between
the parties should be final and conclusive. It was held that such a
decision is prima facie conclusive upon all matters submitted to
the umpire and fairly and honestly decided by him. However, if
there be fraud or mistake so great and palpable as to imply bad
faith, or the umpire fails fairly and honestly to perform the
function assigned to him, his decision will have no binding force.

Likewise, in Wilson v. Drainage District, 113 Kan. 82, 213
Pac. 635 (1923), it was held that it is competent for the parties to a
contract to agree that the finding of an engineer or other desig-
nated person upon the quantity and character of work done shall
be conclusive, in which case the finding can only be impeached
for bad faith or what amounts to that.

After a careful consideration of these various cases, pro and
con, the majority of the court has concluded that the principle of
law stated in Restatement (Second) of Contracts § 205, that every
contract imposes upon each party a duty of good faith and fair
dealing in its performance and its enforcement, is overly broad
and should not be applicable to employment-at-will contracts.

As to the claim asserted against the defendants Call and Sloan
for tortious interference, we agree with the Court of Appeals that
the factual circumstances must be more fully developed before
the issue of liability or nonliability can be determined. Summary
judgment was prematurely entered by the trial court and the case
is reversed on that issue. :

The judgment of the district court is reversed and the case is
remanded for further proceedings in accordance with the views
expressed in this opinion. The judgment of the Court of Appeals
is affirmed.

HEeRD, J., concurring: 1 concur in the result reached by the
majority but I think we should expressly adopt Restatement
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(Second) of Contracts § 205 (1979), which imposes a duty of good
faith and fair dealing in the performance and enforcement of
every contract including employment-at-will contracts. Employ-
ment contracts are the most sensitive of all contracts. They
determine the standard of living and the quality of education for
children, and affect the general welfare of all the people in this
country. It is ludicrous that the covenant of good faith and fair
dealing has been adopted pertaining to commercial transactions
(see K.S.A. 84-1-203) but has not been adopted for transactions
involving human working conditions.

The doctrine of employment-at-will and termination without
cause is a carry-over from 19th Century laissez faire economic
philosophy as expressed by Herbert Spencer in his works on
economic Darwinism (survival of the fittest). After Lochner v.
New York, 198 U.S. 45, 49 L. Ed. 937, 25 S. Ct. 539 (1905), we
recognized that the individual laborer and management did not
occupy equal bargaining positions. As a result, wage payment,
prevailing wage, collective bargaining, workers’ compensation,
unemployment compensation, full employment, and many other
laws were enacted making all labor contracts subject to them.
Thus, we see the doctrine of employment-at-will and termina-
tion without cause is not absolute. Termination from such con-
tracts for reasons of race, religion, and alienage violates the
Fourteenth Amendment of the United States Constitution. We
also recognize that discharge of a worker from an employment-
at-will contract in retaliation for filing a workers’ compensation
claim violates public policy and is therefore unlawful. Murphy v.
City of Topeka, 6 Kan. App. 2d 488, 630 P.2d 186 (1981). All the
foregoing exceptions to the termination-at-will doctrine are bad
faith discharges since they had nothing to do with the worker’s
job performance or the employer’s employment needs. Such is
also the case here. Coleman acquiesced in the actions of its
supervisory employees in discharging appellants in retaliation
for their off-duty conduct~~conduct which apparently deviated
from one supervisor’s private code of morality. For the law to
permit such vindictive retaliation is improper and has broad
ramifications. Such terminations are in bad faith and violate the
covenant of fair dealing. I respectfully submit we should adopt
Restatement (Second) of Contracts § 205 (1979), making a duty
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of good faith and fair dealing applicable in the performance and :
enforcement of all contracts. 2‘ STAN Mat

PraGER, C.J., joins in the concurring opinion of Herp, J., that - Lane !
thg court should adopt the implied covenant of good faith and 3 admin
fair dealing set forth in Restatement (Second) of Contracts § 205. , 1Ty UN
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