Approved February 15, 1988
Date
MINUTES OF THE _SENATE _ COMMITTEE ON EDUCATION
The meeting was called to order by Senator Joseph C. Harder at
Chairperson
_1:30 ¥dhm. on Thursday, February 11 19_88n room _ 31375 of the Capitol.

All members were present except:

Senator Anderson, excused

Committee staff present:

Mr. Ben Barrett, Legislative Research Department
Ms. Avis Swartzman, Legislative Revisor's Office
Mrs. Millie Randell, Secretary

Conferees appearing before the committee: ’

SB 528 - An act concerning professional negotiation between boards of
education and professional employees thereof; relating to
certain rights of boards of education. (Education)

Proponents:
Mr. Robert Wright, Deputy Superintendent, USD 259, Wichita
Mr. Norman D. Wilks, Director of Labor Relations, Kansas Associa-
tion of School Boards
Opponents:
Mr. Craig Grant, Director of Political Action, Kansas-National
Education Association
Mr. James E. Copple, Legislative Director, Kansas Federation of
Teachers

The Chairman called the meeting to order and welcomed members of the
Kansas Association of School Boards who were in town today to attend the
KASB Governmental Relations Seminar. He then announced that the Com-
mittee would commence its hearing on SB 528, which relates to professional
negotiation between boards of education and professional employees.

The Chairman called upon the first conferee in support of SB 528,

Mr. Robert Wright, Deputy Superintendent, USD 259, Wichita. Mr. Wright's
testimony is found in Attachment 1. '

Mr. Norman D. Wilks of the Kansas Association of School Boards described
SB 528 as a bill which would allow school boards to respond to the issues
or problems not included in the district's negotiated agreement. (Attach-
ment 2) In responding to a question, Mr. Wilks replied that a list of
the negotiated items between teachers and the boards of education can

be found in K.S.A. 72-5413 (L).

Mr. Craig Grant, Kansas-National Education Association, in opposing

SB 528, said that "if changes are made unilaterially, even if negotiations
follow in a few months, it will be extremely difficult to reverse the
change after the fact". (Attachment 3)

The Kansas Federation of Teachers representative, Mr. James E. Copple,
stated that passage of SB 528 would represent a major step backwards in
the practice and outcome of professional negotiations. (Attachment 4)

Following testimony by Mr. Copple, the Chairman inquired if there were
any other persons who would wish to testify on SB 528, but there was no
response. The Chairman then announced that the hearing on SB 528 was
concluded and that the bill would be taken under consideration.

The Chairman again acknowledged the presence of members of the Kansas
Association of School Boards who were in attendance and offered a word
of appreciation to them for the services they are performing on behalf
of education in Kansas. He then adjourned the meeting.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatin. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of —
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February 11, 1988

Testimony by Robert D. Wright
Deputy Superintendent of Schools
USD No. 259, Wichita

Concerning SB528

Every labor agreement is silent with respect to some mandatorily negotiable
issues. Most labor agreements contain a clause to deal with this fact. There are
two basic types of such clauses; a management rights clause or a maintenance
of standards clause.

A management rights clause essentially provides that, until the parties negotiate
a subject, the management retains the right to manage. If labor doesn't like
management's decisions, labor can propose changes for the next agreement.

A maintenance of standards clause essentially provides that, until the parties
negotiate a subject, management must continue to follow its past practices. If
management wants to make a change in those practices, it must first negotiate
the practices with the changes into the next agreement.

It is the position of USD 259 that the management rights approach is vastly
superior to that of maintenance of standards because it avoids paralysis,
perpetual year-round negotiations, and swollen agreements full of unnecessary
verbiage. Forthese reasons, the Teachers Employment Agreement in Wichita
contains a management rights clause and does not contain a maintenance of
standards clause. '

However, in a series of decisions, the Kansas Supreme Court has judicially
imposed a maintenance of standards clause on all teacher agreements in
Kansas. The import of this cannot be overstated. There is no state in the nation
which has a negotiations statute which legislatively imposes maintenance of
standards. And there is no state in the nation, except Kansas, where it has
been judicially imposed.

The question is simple: Where the parties have not chosen to negotiate a topic,
will the Board of Education have the right to change its practices to adapt to

changing circumstances, or must it first enter into negotiations to effect such
changes?

The answer to the question makes enormous difference in practice. As an
example, if a contract is silent as to what time school begins in the morning
(and the vast majority of teacher contracts in Kansas are) and, because of heat

Attachment 1, 2/11/88



or traffic patterns or snow, the board determines it to be prudent to change, even
temporarily, the time to begin school, under the Supreme Court's imposed
maintenance of standards the Board must first reopen negotiations, propose
the change, gain agreement, and wait for ratification. If impasse is reached, the
issue goes to mediation and possibly to factfinding.

If you find this example to be unbelievable in your district, it is probably because
your teachers are not yet fully aware of the impact of the Supreme Court
decisions. | can assure you that, in Wichita, the example is not hypothetical and
that | could cite many additional real examples. This problem is not only an
urban problem. The potential is greater the more silent the district's teacher
contract is and smaller districts tend to have less comprehensive contracts.

Does it not make much more sense to return the right to manage the school
district to the school board? The board would still be required to comply with
the teacher agreement and the board would still be required to negotiate the
subject prior to the next contract if the teachers so desire.

| would be pleased to respond to any questions you may have.




ASSOCIATION

KANSAS

TESTIMONY ON SENATE BILL NO. 528
BEFORE THE SENATE EDUCATION COMMITTEE

By

NORMAN D. WILKS, DIRECTOR OF LABOR RELATIONS
Kansas Association of School Boards

February 11, 1988

Mr. Chairman and members of the committee, we appreciate the opportunity to
appear today on behalf of the 302 members of the Kansas Assoc;ation of School
Boards. KASB supports the provisions found in Senate Bill No. 528.

Passage of Senate Bill 528 will allow school boards to respond to the issues
or problems not included in the district's negotiated agreement.

If a district has negotiated a Management's Rights.Clause, reserving to the
board the authority to unilaterally change items not negotiated or specifically
addressed in a negotiated agreement, current law, aé interpreted by the Kansas
Court of Appeals, makes the provision unenforceable. |

Senate Bill 528 as proposed would allow school boards the needed flexibility
to respond to changing situations by policy. Professional employees disagreeing
with the policy can notice the policy for negotiation, and inclusion in subse-
quent contrécts.

We urge your support and passage of Senate Bill No. 528.

Attachment 2, 2/11/88



KANSAS-NATIONAL EDUCATION ASSOCIATION / 715 W. 10TH STREET / TOPEKA, KANSAS 66612

Craig Grant Testimony Before The

*L///;if S I Senate Education Committee
<RES
[ ]

Thursday, February 11, 1988

&as

Thank you, Mr. Chairman. Members of the Committee, my name is Craig
Grant and I represent Kansas-NEA. I appreciate this chance to visit with the
committee about SB 528.

A not so great philosopher once stated that if you sit on the corner long
enough you will see the same circus wagon come by again and again. That is
somewhat how I feel today. Even though in the explanation of this bill when
introduction was requested the rationale was given that the need was because
of a new superintendent and changes which he wanted, I can relate to you that
this is at least the third time since 1984 that topic has arisen--and from
the same source.

A court ‘decision which stemmed from the Wichita school district clearly
stated that a board of education could not change an existing term or
condition of employment if that term was covered by the professional
negotiations act without first noticing the item and talking about it during
negotiations. The court said that to do this would negate the concept of
past practice. Instead of negotiating the change the Wichita board
introduced SB 767 in 1984 and SB 98 in 1985 to reverse the court decision.
Now once again, instead of bringing the topic to the negotiating table, we
see SB 528, which seeks to accomplish the same thing.

SB 528 basically takes away an extremely important concept in labor

relations--the concept of past practice. Past practice indicates how

Attachment 3, 2/11/88
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Craig Grant Testimony Before Senate Education Committee, 2/11/88, page two

people are dealt with in the normal day to day administration of any
business. Arbitrator Arthur Jacobs describes a contract or agreement as "far
more than words on paper. It is also all the oral understandings,
interpretations, and mutually acceptable habits of action which have grown up
around it over the course of time." Kansas-NEA believes that stable and
peaceful relations between parties depend on a satisfactory superstructure of
understanding as to how people are to be dealt with over the course of a
year. That understanding should not have to all be written down in an
official contract. In the fifteen years I have negotiated for teachers, I
did not bring to negotiations each and every condition of employment open for
negotiations. I believed that teachers should bring problems which were of
immediate concern to discuss possible solutions. Other items which I felt
were working well in the district were left alone.

SB 528 would allow Boards of Education the opportunity to take away these
"customs" or past practices which have worked to both parties advantage
ﬁnilaterally with no discussions with the teachers until the next round of
negotiations. Lines 32 and 33 of the bill which is current state law allows

negotiation on the "request of either party at any time during the school

year." Boards can, if they really have a serious concern, open discussion
with regard to any term and condition of employment at any time. Addendums
to contracts have and continue to be added during the term of the agreement.
The worst scenario that can and should be pictured is that a Board would have
to wait until the next school year to unilaterally change a past practice
which has worked. If it had not worked, it would have been discussed in past
negotiations. I know of few, if any, teachers' associations who would refuse
to reopen a contract if there was a real need which had to be addressed. If

changes are made unilaterally, even if negotiations follow in a few months,



Craig Grant Testimony Before Senate Education Committee, 2/11/88, page three

it will be extremely difficult to reverse the change after the fact. At
least in negotiations teachers will learn the rationale for the change and
can present ideas as to why the change would or would not be beneficial.

Kansas~-NEA believes that the courts in Kansas and elsewhere have rightly
upheld the concept of past practice in labor-management relationships.

SB 528 would eliminate the stability in those relationships by allowing
Boards to change existing terms and conditions of professional service
without going through the process which this legislature has established. We
have many two and three page agreements in effect in this state. Teachers
associations would be forced to notice anything and everyﬁhing——even though
it is working presently--to insure that unilateral changes were not made.
That would bog down the process and virtually guarantee more impasse
situations in this state--something none of us want.

We were told that the bill was needed because a new superintendént wanted
to make some changes. Nothing could prevent those changes as long as they
were brought‘to the table and discussed. What we do not want is that the
long standing traditions of past practice be tossed aside each time a new
ambitious superintendent or béard member comes along. SB 528 would remove
that consistency in labor relations which is desirable for both parties.

Kansas—-NEA asks that you report SB 528 unfavorably for passage. Thank

you for listening to the concerns of teachers.



KA NSAS FEDERATION OF EACHERS
310 West Central/Suite 110 ® Wichita, KS 67202 e (316) 262-5171

SENATE TESTIMONY IN OPPOSITION TO SENATE BILL NO. 528
James L. Copple
Kansas Federation of Teachers

February 11, 1988

Mr. Chairman, members of the Senate Education Committee, a favorable reading
of Senate Bill No. 528 would represent a major step backwards in the practice and
outcome of professional negotiations. The underlying assumption behind this piece
of legislation is that professional negotiations is automatically adversarial. School
boards, specifically Wichita, would like the legislature to give them statutory
authorlty to avold what they are expected to do in the normal process ol conciliation
and negotiation. If public education is to continue to serve the nceds of its
communilies and the children who attend our schools, we must seek to build relation-
ships between boards of education and teachers that are mutually beneficial and
positive. Senate Bill No. 528 is not positive -~ it comes to us under the guise of
administrators needing authority to get things done. The Chinese educator and
philosopher Confucius gave us the following admonition regarding leadership when
he wrote these words: 'There are people who seek progress and people who seek to
get things done -~ one must never assume that these two ends are one and the game."

This legislation is not progressive, rather it is potentially oppressive. School
boards and teachers must seek through the process of negotiation to find ways to
discuss all issues related to the educational outcomes of our children. The Kansas
Federation of Teachers and its 2,000 members object to this legislation for these
gspecific reasons:

1. If passed favorably, this legislation could remove board incentive

to negotiate items that are truly in the best interest of all school

district personnel. They could simply place all "neutral" areas of
negotiation under the clause guaranteeing '"management rights."

Attachment 4, 2/11/88



2. This legislation is adversarial and is not consistent with national
efforts to make the process of negotiations a process of conciliation,
mutual understanding and shared purpose. It runs contrary to reform
efforts of teacher empowerment and shared decision making.

3. Given that the Professional Negotiations Act does not currently require
boards of education to negotiate items such as assignment, transfer and
class size; we dare not support legislation that would automatically violate
maintenance of standards when and where the contract is silent. Good
boards may do good things with this legislation - bad boards could do
bad things.

4. TFinally, if there are differences between boards and teachers - let them
discuss these differences - let them negotiate in a fair and open manner.

The people of Kansas, if one reads carefully the recently released KATE report
from Emporia State University, seek progressive, forward looking proposals in ed-
ucation. Our schools face real problems - we need legislation that would make
the process of nepgotiations an experience which emphasizes our mutual goals and
helps us to address these problems together. Senate Bill No. 528 would only serve

to alienate teachers from this process. We must find ways to include the professional -

not exclude themn.





