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MINUTES OF THE ___SENATE COMMITTEE ON ENERGY & NATURAL RESOURCES

The meeting was called to order by Senator Merrill Werts at
Chairperson

__8:00 am/ps% on February 11 1988in room _123=5 of the Capitol.

All members were present except:

Committee staff present:

Ramon Powers - Research Laura Howard - Research
Don Hayward - Revisor Raney Gilliland - Research
Nancy Jones - Secretary

Conferees appearing before the committee:
Chairman Werts stated the Division of Environment has requested the re-
introduction of the following bill:

1987 SB 287 - Relating to public water supply systems; concerning lead in
construction thereof.

A motion was made by Senator Hayden to re-introduce SB 287, seconded by
Senator Langworthy. Motion carried.

Chairman Werts asked committee members to note responses to SB 455 issues
from the KDHE. {(Attachment I)

Committee members were reminded of the invitation from AG Stephen to attend
a briefing on the Colorado Arkansas River Compact lawsuit, February 12 at
7:00 a.m.

Discussion by committee on:

SB 455 - Enacting the environmental contamination response act.

Page 7 of the original Interim Committee bill draft was distributed by
Chairman Werts which included language pertaining to responsible parties, as
the committee might wish to consider amending this portion back into SB 455.
Deletions made by the Interim Committee before the bill was introduced were
noted. (Attachment ITI)

Section I of SB 455 - no changes were proposed.

Section II - Committee feels a more precise definition of products included
in the language "contaminates" is needed.

A conceptual motion was made by Senator Kerr to add a proviso that chemicals

applied according to label instructions would not be in violation in the
definition of "release", seconded by Senator Langworthy. Motion carried.

Contaminated sites were discussed and language defining "responsible person”
as proposed by KDHE was provided by the Department. (Attachment III)

Into the definition of "responsible person', Senator Werts suggested the
addition of "knowlingly"before "contributed" and "accepts or acepted".

A conceptual motion was made by Senator Hayden to add "and by such action
significantly threatens the public health & environment ", seconded by
Senator Langworthy.

Jim Power proposed the use of the phrase "may reasonably be anticipated"
in Section (a) defining hazardous waste as this would be less encompassing
than "significantly". (Attachment IV)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page Of 2




CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON ENERGY_ s NATURAL RESQURCES

room _123-¢ Statehouse, at __g8.:00  a.m./psmxk on Eebruary 11 19g8

Mr. Power stated that crude o0il and crude products are excluded in the
Federal Superfund; therefore salt water contamination needs to be addressed
in this bill as 50% of the known contamination sites are petroleum related
with no recourse for remedial action.

In response to a question from Senator Feleciano, Don Schnacke stated that
under KSA 65-3430 o0il and oil produced brines are not considered to be
hazardous wastes. The EPA is currently recommending that wastes from oil
drilling such as mud and produced brines be classified as non-hazardous.

It is felt too much authority is being granted XKDHE in SB 455 to take action
on off-lease sites.

Senator Feleciano made a substitute motion to adopt language from Section

101 (33) of the Federal Superfund Act as the definition of "contaminants",

seconded by Senator Martin. Motion failed.

The primary motion remains before the committee.

Meeting adjourned. The next meeting will be February 16, 1988.
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Prepared by Kansas Department of Health & Environment Staff
for Senator Merrill Werts (CONFIDENTIAL)
February 3, 1988

Responses to Issues Raised Regarding
Senate Bill 455

Cleanup Standards

Despite the concern voiced regarding duplication of effort with
the Environmental Protection Agency and extensive work hours
required for the state to develop specific cleanup standards,
much of the basic work has been done. Target cleanup criteria
assembled by the Kansas Department of Health and Environment,
based upon health and environmental criteria developed by the
U.S. Environmental Protection Agency, have been utilized as
guidelines of "how clean is clean™" in the state's negotiation of
consent agreements for remediation with numerous responsible
parties. These criteria and the scientific evidence supporting
them would serve as the nucleus for rule and regulation
development of specific cleanup standards. No comparable listing
of numerical cleanup standards exists at present under federal

law.

Definition of Contaminant and Release

A concern was raised regarding "permitted releases.” Language
could be added which would exempt from liability those releases

of contaminants which occur_ in compliance with permits for

discharge of pollutants issued by the state or the U.S.
Environmental Protection Agency.

It is important that the definition of contaminant be left intact
as currently drafted. The provision of an exempticn for
substances harmful to public health or environment based upon the
type of activity which caused the release would restriect KDHE's
ability to require private parties to remediate such problems or
to utilize state resources, even if the problem threatened or
contaminated a public water supply. The inclusion of substances
on the listing to be developed in accordance with Section 2(a) of
Senate Bill 455 would not subject those substances to additional
regulatory controls, such as the requirements for management of
azardous ‘7astes. Tt would only r=quirs that corrective action
be taken if those substances were found in the environment in
concentrations and locations where they would constitute a
present or potential hazard to human health or the environment.

-

AT T

2— (9%



Innocent Landowners

One conferee expressed concerns regarding an innocent landowner
being held liable as a responsible party. However, beginning on
line 0340 the bill provides an affirmative defense for a varlety
of circumstances, including the situation where the unilateral
act of a third person resulted in the contamination. Unless a
contractual relationship or other association existed between the
landowner and the person whose actions resulted in the
contamination; the landowner would not be liable. The department
does not intend to further penalize victims of contamination

problems.

Administrative/Judicial Review

A number of commenters have made general references to concerns
regarding due process and opportunities for review and appeal of
staff decisions. The provisions of Section 9 (beginning on line
0LO4) includes a right of administrative and judicial review
broad enough to ensure due process for any party adversely
affected by any decision or action of the secretary under this

act.

Liability for Remediation Contractors

The current draft of Senate Bill 455 does not contain language
that limits the liability of contractors performing remediation
activities. The limitation of liability to a negligence standard
for these contractors was proposed in the original bill draft.
The absence of this limitation will cause serious problems for
the state and responsible parties in obtaining remediation
services.

Both the state and responsible parties will have a reduced number
of contractors willing to perform remediation services and
inereased cost for all work performed.
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(d) (1) The liability of any person performing

environmental contamination mitigation or <cleanup services

accordance with procedures established pursuant to state

federal law for any injury to a person or property caused by
related to these services shall be limited to acts or omissi
of the person during the course of performing these servi
which can be shown, based on a(preponderance of the evidence)

: /
have been negligent. For the purposes of this act,

in
or
or
ons
ces
to

the

[

demonstration that acts or omissions of a person performing

mitigation or cleanup services were in accordance with generally

accepted practice and state-of-the-art scientific knowledge,

utilized the best technology reasonable available to the per

and

son

at the time the mitigation or cleanup services were performed

shall create a rebuttable presumption that the acts or omissi
were not negligent.

(2) When a person has taken remedial action with
department's approval, such action shall not be admissible
evidence to establish that person's responsibility for
contamination,

(e) (1) Any authorized officer, employee or agent of

ons

/

the
in

the

the

department may enter onto any property or premises, at reasonable

times and upon notice to the owner or occupant, to oversee
monitor the investigation or remedial action efforts of
responsible person. Notice to the owner or occupant is
required if the delay to provide such notice is likely to res
in an imminent - risk to public health or welfare or
environment,

(2) Any authorized officer, employee or agent of

and

a
not
ult

the

the

department or any person under contract with the department may

enter onto any property or premises, at reasonable times and upon

notice to the owner or occupant, to take remedial action where

the secretary determines that such action is necessary to prot

the public health or welfare or the environment. The secret

ect

ary

may provide reasonable compensation for any taking of property or

damage done in the process of performing such remedial action.
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Defintion of Responsible Person(s) for Senate Bill 455 -
"Responsible Person™ means (1) any owner or operator who knew or
should have known at the time a release occurred that the release
was likely to threaten public health or the environment; (2) any
person whose act or omission whether occurring before or after
the effective date of this act,’ contributed to a contaminated
site or threat of contamination requiring remedial action to
protect public health or the environment; (3) owner who purchases
the land where a contaminated site is located only if the owner
knew or should have known of the existence of the contaminated
site at the time of purchase; (4) any person who by contract,
agreement or otherwise arranged for disposal or treatment, or
arranged for transportation of the contaminants to the
contaminated site: (5> any person who accepts or accepted
materials which led to contamination at the contaminated site;
(6) any person violating any applicable statutes, rule and
regulation, plan approval, or order in effect at the time the
contamination occurred, and the violation caused or contributed
to the contamination at the site; (7) any subsidiary or parent
corporation of an owner or operator meeting the criteria in the
other sections of this definition.
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Session of 1088

SENATE BILIL. No. 455
By Special Committee on Energy and Natural Resources
Re Proposal Nu. 12

12-16

AN ACT enacting the environment.l contamination response
“act; presenibing authorities and duties for the secretary of
health and cuvironment relating thereto; providing for crimes
and penaltics for violations thereol, repealing K.S.A. 65-171w,
65-3452 to 15-3455, inclusive, and 65-3457 and K.S'A. 1987
Supp. 65-3-156.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be knowu and may be cited as the
Kansas environmental contamination response act.

Sec. 2. As used in this act, unless the context clearly requires
otherwise, the: following words an.d phrases shall have the
meaning respuctively ascribed thereto: )

(a) “Contiwmninant” means a substance which because of its
presence in th envirm-\m.cnt and its quantity, concentration, or
physical, cheiical or biological cluracteristics will cu‘usc or
significantly contribute to an increase in mortality or an increase
in serious irreversible or incapacitating illness, or pose a signifi-
cant present o potential hazard to human health or the environ-

ment. The secictary shall adopt rules wnd regulations fora listing
of each contwninant. -
(b) “Contuminated site” means .l contignous land, struce-
tures and other appurtenances and raprovements on the land
wherein a release of a contaminant o containants has occurred.
(¢) “Depaniment” mcans the Kuisas departinent of health
and environm.ont: ‘
(d)

taminated site or operating a facility ot a contaminated site and,

“Owner or operator’” means any person owning a con-

in the case of sy contaminated site, tide or contral of which was
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() “Hazardous waste” means wasfe or
combination of wastes which because of its
quantity, concentration or phyvsical. chem.-

cal, biological or infectious characteristics
or as otherwise determined by the secretary

to cause, or significantly contribute to an
increase in mortality or an increase in
serious irreversible or incapacitating re-
versible illhess; or pose a substantial pres-
ent or potential hazard to human health or
the environment when improperly teated,
stored, transported or disposed of or other-
wise managed. Hazardous waste shall not
include: (1) Household waste; (2) agricul-
tural waste returned to the soil as fertilizer;
(3) mining waste and overburden from the
extraction, berfeficiation and processing of
ores and mineyals, if remmecrto the mine
site; (4) drilling fluids, produced waters and
other wastes associated with the explora-
tion, development and production of crude
oil, natural gas or'geothermal energy; {5) ﬂy
ash, bottoin ash, slag and flue gas emission
control wastes generated primarily from the
combustion of coal or other fossil fuels; (6)
cement kiln dust; or (7) materials listed in

10-CFR 2614, as in effect on July 1, 1983,
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st site or facility under hi '
site or facility remains in o

/ corporation.

operation of a
regardless of whether the person owns or
pollution occurs” This term includes a subsi

3. “Subsidiary or parent corporation”
corporation or other business arrangemen
uses a long-term contractual arran
a1 a site or facility.
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l. “Operator” means any person who operates a site or faci
sor hf:r management or control for
peration and Fegardless of whether

2. “Owner means any person who owns or wh
site or facility regardless of whe

means any business entity,
t which has elements of co
gement with any person to avoid dj
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“pollutant or contaminant’ shall include, but

22) The term i
e . )
( substance, compound, or mix-

w limited to, any element, : o
;lx(l'r[’c,[tru-ludiny disease-causing agents, which after neﬁe(:{)c m(t;;
the environment and upon exposure, ingeston, 1{1/:(1 a} t,on', r
assimilation inlo any organism, either directly from l‘u 'Llllwlr
ronment or indirectly by ingestion through food clufuu;), ;ZUI or
may reasonably be anticipated to cause death, disease, ".c quzi)l-
ol abnormaliiies, cancer, genetic mulation, phystulu;,zuzi v,f?'ll
Junctions (including malfunclions in rcpmd‘uct.l_on). or p :)35{1/()21
deformations, in such orgunisms or 'I,hwr offspr l!u".' L(;}u,[ [ that
the term “pollutant or contaminanl .s:hull not inc t]l 'c.',p(‘. ole:
um, including crude oil or any fraction lhcreu’f u:;:z[z ts ot
otherwise spectfically listed or designated us a uuar, (”171 a.(}/)m
stance under subparagraphs (4 through (1) of pa;‘a;,r(.ip ‘,;;_
il shull not inelude natural puas, Iu!ucfw(l natura g(lw,,ur.' .;‘)”1(1

thetic gas of pipeline quality (or mixtures of natural gas and

such svuthetic gush
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lity or who permits the disposal of waste
consideration, regardless of whether the
the person operates or permits disposal

v
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. This term includes a subsidiary or parent

o receives direct or indi

; rect consideratio
ther the site or facility : n from the

including o subsidiary, parent
mmon owncership or control or
rect responsibility for conditions .





