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Date
MINUTES OF THE _ SENATE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE
The meeting was called to order by Sen. Neil H. Arasmith at
Chairperson
_2:00  am./pH¥fXon January 26 19.88in room __529-8  of the Capitol.

All members were present except:

Committee staff present:

Bill Wolff, Legislative Research
Myrta Anderson, Legislative Research
Bill Edds, Revisor of Statutes

Conferees appearing before the committee:

Jim Maag, KansaS Bankers Association
W. Newton Male, Banking Commissioner
Michael D. Heitman, Assistant Banking Commissioner

The chairman began the meeting with the introduction of W. Newton Male, the new
Banking Commissioner. Mr. Male commented that he had come in support of Senate
Bills 496 and 498.

The minutes of January 20 were approved.

The hearing began on SB 498 conderning stocks and stock transfers. Jim Maag of
the Kansas Bankers Association testified in support of the bill. (See Attach-
ment I.) He also introduced Richard Jensen who is with a bank in Wakeeney.

Mr. Male stood to clarify the intent of the bill. He said the present law is
antiquated, and there are other laws to deal with delinguent loans. A short
discussion followed regarding who determines if a bank is insolvent and failing.
With this, the hearing on SB 498 was concluded.

Attention was turned to SB 496 dealing with capital requirements. Jim Maag
testified in support of the bill. (See Attachment II.)

The chairman asked if the elimination of the 4% capital to assets ratio would
have the effect of deteriorating the solvency of a bank. Mr. Maag said the
solvency of a bank is left to the regulators, and that banks have to prove they
have a plan that will work.

The chairman began a discussion of SB 555 as mentioned in Mr. Maag's testimony
regarding the seven years amortization. Mr. Stones of the Kansas Bankers
Association recalled for the committee that the bill started as a pure amorti-
zation bill to send a message to Washington. It remained in committee until
the end of the session when it was decided to take what the FDIC had enacted.
It is confusing because it started as amortization and became forebearance.

The chairman continued the discussion with reference to page two of the bill as
to the expiration date being extended to 1995. Sen. Werts questioned as to if
the intent of the bill is to have decreased time to act or if the intent is to
allow banks seven years. The chairman said he would read it as allowing seven
years from 1995. Sen. Werts felt that the bill reads that banks will have just
until 1995, and he also asked what kind of discretion it gives the Commissioner.
Mr. Male said the time to have a new plan submitted would expire in 1995, and
then it would go back to KSA 90l-a. Sen. Werts feels language needs to be
included to submit a plan that would require that capital be restored. Mr. Maag
said that the language in subparagraph 2 is ambiguous, but it has been assumed
that January 1, 1995 is "it". Mike Heitman, Assistant Banking Commissioner, said
that if a loss occurred three years ago, the law cannot be utilized as of now;
there would be just four years left. The chairman then agreed with Sen. Werts
that the bill should be clarified to state this.

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for 1 f 2
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Sen. Karr summarized that this is a forebearance plan that literally sunsets
itself and was not meant to be permanent. The chairman said no amendment would
be needed because any special order would also include plans having to be
submitted by 1989. Mr. Stones said it was meant to modify capital not the plan.
Mr. Male added that there is an emergency to match up state law with federal law
to help the small banks who need it today, not several months from neow. He said
it will not weaken the state banking system, but he feels it will help it. He
compared it to a ship that has been hit by an iceberg. The banking department
wants to be able to patch up the hole in the side of the ship. Richard Jensen,
Wakeeney, informed the committee tht it is difficult to qualify for forebearance--
not a simple process.

Sen. Gannon asked the Commissioner how many banks in the State of Kansas are in
this predicament. Sen. Werts commented that he feels the Commissioner does not
have to answer this because it may create problems. Sen. Gannon offered to
withdraw the question, but he felt it would be helpful to know how many banks
are in need of the bill. The Commissioner responded that he earnestly feels
that there is a need to help banks with new management on board who need help.
The bill is an attempt to try to keep these banks in communities which would
help Kansas' economy.

Mr. Maag said he wanted to re-emphasize that essentially what the bill does
deals with the 4% restriction and agricultural and energy banks. The chairman
asked Mr. Maag if he feels the language is clear, and Mr. Maag answered that
he does. Sen. Karr raised the question of why couldn't Kansas law have more
liberal time limits than the feds. He proposed no deadline for submission of
a plan other than having the capital "up to snuff" by 1989. This concluded
the hearing on SB 496.

The chairman asked the committee how it wished to act on SB 496. Sen. Harder
made a motion to report SB 496 favorable for passage, Sen. Werts seconded, and
the motion carried with Sen. Kerr abstaining and Sen. Strick voting, "No".

Sen. Karr made a motion to report SB. 498 favorable for passage, Sen. Gannon
seconded, and the motion carried.

The meeting was adjourned.
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_ The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

January 26, 1988
TO: Senate Committee on Financial Institutions and Insurance

FROM: James S. Maag, Director of Research
Kansas Bankers Association 7/~

RE: SB 498 - Transfer of bank stock
Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear before the committee in
support of SB 498. This bill amends K.S.A. 9-903 which addresses the
issue of the transfer of stock in state-chartered banks.

It was recently called to the attention of the KBA and the Bank
Commissioner that the current language of this section prohibits the sale
of bank stock by any stockholder if that person has an existing loan with
the bank. There does not appear to be any significant reason for this
provision and it is undoubtedly a provision which has not been enforced in
recent years. We are therefore requesting that the current wording be
stricken and replaced with wording which would state that no stock
transfer is possible if the stockholder is liable to the bank on a matured
obligation. This may well have been the original intent of the language in
the act and would be a valid reason for denying a stock transfer.

Your favorable consideration of _SB 498 would be greatly appreciated.

Office of Executive Vice President @ 1500 Merchants National Building
Eighth and Jackson @ Topeka, Kansas 66612 ® (913) 232-3444
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The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

January 26, 1988

TO: Senate Committee on Financial Institutions and Insurance

FROM: James S. Maag, Director of Research
Kansas Bankers Association /"""

[

-

RE: SB 496 - Minimum capital requirements for banks

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear before the committee in
support of SB 496. The bill would bring our state statutes into con-
formity with federal guidelines relating to capital forbearance.

Committee members will recall that during the closing days of the
1986 legislative session SB 555 was passed which brought state law
into conformity with FDIC guidelines on capital forbearance for agri-
cultural and energy lenders. The FDIC guidelines became effective on
March 27, 1986, and SB 555 was published in the Kansas Register on May
22, 1986.

Subsequently, the FDIC modified their guidelines on July 13, 1987, by
eliminating the provision that banks could not qualify for forbearance
unless they had a minimum of 4% capital to assets ratio. Those same
modified guidelines also eliminated the provision that they could only
apply to agricultural and energy banks. However, the 4% and ag/energy
restrictions are still part of Kansas statutes thus creating a conflict for
the State Banking Board in their consideration of recapitalization plans
submitted by state-chartered banks. SB 496 would bring Kansas statutes

Office of Executive Vice President ® 1500 Merchants National Building
Eighth and Jackson e Topeka, Kansas 66612 © (913) 232-3444
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into conformity with FDIC guidelines and allow the Board to take action
on pending recapitalization plans.

Please find attached copies of SB 555 as passed by the 1986

~ Legislature and the original and revised FDIC guidelines on capital
forbearance. Your favorable consideration of SB 496 would be greatly
appreciated.




CHAPTER 54 *
Senate Bill No. 555

AN ACT relating to banks and banking; concerning capital requirements for
certain banks.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) The state bank commissioner, with the prior
approval of the state banking board, may establish minimum
capital requirements for a bank which vary from capital require-
ments otherwise prescribed in K.S.A. 9-901a, and amendments
thereto, but which result in not less than a 4% capital to assets
ratio, whenever the commissioner determines that economic
conditions necessitate such action to provide greater operational
flexibility to well-managed, economically sound banks. A bank
wanting to establish a minimum capital requirement under this
section shall: (1) Be an agricultural or oil and gas bank or both;
and (2) submit to the bank commissioner a written plan for
restoring capital to the minimums required by the state banking
board in appropriate incremental amounts by no later than Jan-
uary 1, 1993. The establishment of capital requirements may be
subject to such other conditions as the commissioner and board
deem advisable. Such other- conditions, including capital -re-
quirements, shall be established by special order which shall not
be subject to the provisions of article 4 of chapter 77 of the
Kansas Statutes Annotated. ; '

(b) As used in this section, “agricultural” or “oil and gas
bank” means a bank whose agricultural and oil and gas loans in
the aggregate are equal to, or greater than, 25% of the bank’s total
loans and leases, net of unearned income.

(c) The provisions of this section shall expire on January 1,
1993. ‘ r
Sec. 2. This act shall take effect and be in force from and
after its publication in the Kansas register.

Approved May 8, 1986.
Published in the Kansas Register May 22, 1986.
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their Reports of Income. The tax effect of this tim-
ing difference produces a deferred tax charge
(debit).

This deferred charge may be netted against previ-
ously recorded or newly originated deferred tax cred-
its. However, if the combined balances result in a
net deferred tax charge, this net amount must be
carefully evaluated as to realizability if it is to
appear as an asset on the Report of Condition. The
circumstances under which the Division of Bank
Supervision will permit banks to carry net deferred
tax charges as an asset on their Reports of Condition
are discussed below.

Since it is difficult to predict when, or if, realiza-
tion will occur, banks are permitted to carry net
deferred tax charges (debits) on their Reports of
Condition to the extent that such tax charges do not
exceed taxes previously paid which are potentially
available through the carryback of net operating
losses (NOLs). This policy restricts the recognition
of net deferred tax charges to the amount that could
be recovered by way of an NOL carryback in the
event that the underlying timing differences had
fully reversed at the report date.

A bank which is a2 member of a consolidated group
for tax purposes (e.g., certain bank subsidiaries of
holding companies) should generally calculate its
NOL carryback potential based upon the assump-
tion that it is filing a separate return. However, if
the NOL carryback potential of the consolidated
group is less than that of the bank (e.g., where other
subsidiaries have experienced prior net operating
losses), then the bank should further limit its net
deferred tax charges to an amount which it could
reasonably expect to have refunded by its parent.
Thus, membership in a consolidated group may not
increase the net deferred tax charges a bank may
carry on its Report of Condition, but may reduce
them.

A reassessment of the net deferred tax charges
should be made periodically (at least annually) in
light of the expiration of NOL carryback amounts.
Any amounts which fail to meet the above criteria
should be charged off currently. Previously written
down deferred tax charges may not be restored as
assets on the Report of Condition following subse-
quent increases in the bank’s NOL carryback poten-
tial.
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The following example is provided to illustrate the
application of the policy:

Assume that at end of year 19X5 a bank has a
$200,000 net deferred tax charge on its Report of
Condition and that it has paid $300,000 of taxes
over the past ten years that would be available for
NOL carryback. In this instance it would be appro-
priate for the bank to continue to carry the $200,000
net deferred tax charge as an asset. This results
because the amount of the NOL carryback exceeds
the net deferred tax charge amount.

Now, assume that in year 19X6 the bank’s net
deferred tax charge remains the same, ie., there
were no originating or reversing timing differences,
but the bank experiences a loss of tax purposes
which reduces its NOL carryback potential to
$160,000. The amount ($40,000) by which the
deferred tax charge exceeds the NOL carryback
potential would now be required to be writeen off.
This would be reflected as a $40,000 increase in the
applicable income taxes for 19X6 and net income
would be reduced by a like amount.

This policy for net deferred tax charges should be
distinguished from the treatment of the tax benefits
of a loss carryforward, which normally cannot be
recorded as an asset in the year of the operating loss
because the effect of the loss carryforward generally
may not be recognized until future periods when the
tax benefits are realized. Please refer to the Glossary
entry for “Income Taxes” in the Instructions
for the preparation of the Reports of Condition and
Income for further information.

This policy shall be effective immediately. Any
bank that currently has a net deferred tax charge
(debit) on its Report of Condition shall determine
whether it is appropriate to continue to carry this
asset in light of the preceding guidance. Net
deferred tax charges which are disallowed by this
policy shall be charged off by December 31, 1935.

Any questions regarding the accounting for net
deferred tax charges may be directed to the FDIC,
Division of Bank Supervision, 550 17th Street, N.-W.,
Washington, D.C. 20429 or the appropriate FDIC
Regional Office.

Capital Forbearance—Energy and Agricultural Lenders

[ 5627] FDIC Policy
Federal Deposit Insurance Corporation. BL-12-86. March 27, 1986.

[FDIC Letter]

TO: CHIEF EXECUTIVE OFFICERS OF
INSURED STATE NONMEMBER BANKS
SUBJECT: Statement of Policy on Principles of Cap-
ital Forbearance for Banks with Concentrations in
Agriculture and Oil and Gas

The FDIC recognizes the severe economic
problems currently being experienced by the agricul-
tural and oil and gas sectors of the economy. It is
further recognized that these problems resulted in
severe financial stress on a number of financial insti-
tutions principally engaged in serving these sectors.
In light of these circumstances, the FDIC, in cooper-

15627
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ation with the other federal bank regulatory agen-
cies, has developed and endorsed a policy of capital
forbearance in order to provide greater operational
flexibility to well-managed, economically sound
banks with concentrations in agricultural or oil and
gas. The purpose of this statement is to provide an
explanation of the FDIC’s program for implement-
ing the policy of capital forbearance.

This statement is issued with the understanding
that the Congress is also considering legislation on
the subject. Modification of this policy may be nec-
essary to accommodate final Congressional action.

©1987, Commerce Clearing House, Inc.
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The capital forbearance program will be effective
immediately and terminate on January 1, 1993.
Forbearance means the FDIC will not take adminis-
trative action to enforce normal capital standards
(as established in 12 CFR Part 325) against banks
whose primary capital ratio declines to no less than
four percent between now and December 31, 1987,
provided the participating banks meet the following
qualifications and conditions.

1. The bank must meet the definition of an
agricultural/oil and gas bank. An agricutural/oil
and gas bank is one whose agricultural and oil and
gas loans in the aggregate are equal to, or greater
than, 25 percent of the bank’s total loans and
leases, net of unearned income. Agricultural loans
are defined as loans secured by farmland and
loans to finance agricultural production and other
loans to farmers from Schedule C on the bank’s
Call Report of Condition. A list of the kinds of
loans qualifying as oil and gas loans for purposes
of this statement is attached as Attachment A.

2. The weakened capital position of the bank
must be largely the result of external problems in
the agricultural and/or oil and gas sectors of the
economy and not due in significant mismanage-
ment, excessive operating expenses, excessive divi-
dends or actions taken solely for the purpose of
qualifying for capital forbearance.

3. The bank must submit to the FDIC a plan
for restoring capital to the required minimums in
appropriate incremental amounts by not later
than January 1, 1993. This plan should specifi-
cally address dividend levels; compensation to
directors, executive officers or individuals having
a controlling interest; and payments for services
or products furnished by affiliated companies.

4. The bank must agree to file an annual pro-
gress report with the FDIC regarding its capital
plan. Depending on an individual bank’s progress,
more frequent reports and/or a medified plan
may be required. Moreover, any contemplated
actions that would represent 2 material variance
from the capital plan must be submitted to the
FDIC for review.

Banks seeking to participate in this program must
provide written notification, which will include the
required evidence of eligibility and plans, to the
Regional Office of the FDIC. Participation in the
program will be granted unless, within 60 days of
receipt of the application, the FDIC notifies the
applicant bank that its request has been denied or
informs the bank that additional information is
needed.

Upon request of the bank and at the discretion of
the FDIC, capital forbearance could be extended to
banks with primary capital ratios as low as three
percent in special circumstances, if bank plans indi-
cate that an increase to four percent will occur
within a relatively short period of time (generally 12
months or less), and the bank will otherwise meet
the qualifications and conditions. For banks in this
situation, a positive written response from the FDIC
is required for participation in the program.

Existing administrative actions against banks
remain in effect, including those provisions address-
ing capital. However, banks which believe they meet
the program’s qualifications for capital forbearance
may request a modification of the action from the

Federal Banking Law Reports

e

Capital Forbearance Toward Agricultural/Energy Lenders

3509

FDIC. These requests will be considered on a case-
by-case basis in light of the policy on capital forbear-
ance.

There may be banks which do not meet the above
definition of an agricultural/oil and gas bank, but
nevertheless believe they are suffering capital pres-
sures caused by problems in these economic sectors.
The FDIC will consider extending their capital for-
bearance policy to these banks on a case-by-case
basis upon written request and explanation submit-
ted to the appropriate Regional Office.

The FDIC reserves the right to terminate partici-
pation in the program for banks engaged in unsafe
and unsound or other objectionable practices, or if it
becomes apparent that the bank is unable to comply
with its plan, or a modification thereto, which would
accomplish the necessary increase to capital.

In some banks, capital levels as low as three to
four percent of assets could cause difficulties in
abiding by legal lending limits. The FDIC recognizes
this problem but has no regulations addressing lend-
ing limits. Such problems, to the extent they occur in
state-chartered nonmember banks, will have to be
addressed through conventional loan participations
or modification of state laws or regulations. In this
regard, the Office of the Comptroller of the Currency
is developing means to provide relief from the gen-
eral lending limits for national banks engaged in
agricultural or oil and gas lending.

Capital forbearance is one part of a joint state-
ment of policy toward agricultural lenders by the
three federal bank regulatory agencies recently sub-
mitted to Congress. A copy of this statement is
attached []2016]. Conditions in the oil and gas
sectors of the economy and the banks that serve
them are similar. The FDIC believes it appropriate
to extend this policy to encompass oil and gas activ-
ity as well as agriculture. Among other things, the
joint statement addresses changes in the Call Report
treatment of restructured loans and an affirmation
of the use of Financial Accounting Standards Board
Statement Number 15 (FASB 15) on accounting for
such loans. FASB 15 is not a new accounting opinion
and immediate guidance in this area should be avail-
able from accounting professionals.

L. William Seidman
Chairman
Attachments

Distribution: Insured State Nonmember Banks
(Commercial and Mutual)

Attachment A

Definitions of Oil and Gas Loans

The types of loans listed below will be considered
oil and gas loans for the purposes of qualifying for
capital forbearance. These loan categories are taken
from the special energy Call Report used by the
Office of the Comptroller of the Currency. SIC
stands for Standard and Industry Codes.

A. Loans to the major intergrated oil compa-
nies;

B. Loans to companies primarily engaged in
operating oil and gas field properties (SIC 1311)
(production);

C. Loans to companies primarily engaged in
contract drilling (SIC 1381);

15627
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D. Loans to companies primarily engaged in
performing exploration services on a contract
basis (SIC 1382);

E. Loans to companies primarily engaged in
performing oil and gas field services (SIC 1389);

F. Loans to petroleum refiners (SIC 2911);

G. Loans to manufacturers and lessors of oil
field machinery and equipment (SIC 3533, 7394),

H. Loans to companies primarily engaged in
pipeline transportion of petroleum (SIC 4612,
4613);

[15627A]

Capital Stock—Securities Disclosue
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1. Loans to companies primarily engaged in
natural gas transmission or distribution (SIC
4922, 4923, 4924), i

J. Loans to companies primarily engaged in
investing in oil and gas royalties or leases (SIC
6792),

K. Loans to others engaged in oil and gas
related activities.

Revised FDIC Capital Forbearance Policy

Guidelines

Federal Deposit Insurance Corporation. July 7, 1987. 52 Federal Register 26182,
July 13, 1987. Amended guidelines in full text. See { 87,003 for FDIC notice.

Guidelines for Implementing a Policy of Capital
Forbearance

The FDIC recognizes that banks serving an inade-
quately diversified economic sector of the economy
may suffer financial difficulties if that economic
sector experiences a severe, unexpected and pro-
tracted downturn. Such banks may not be able to
raise needed capital because of the temporary unat-
tractiveness of the institution and/or their market
area. These conditions may exist even though bank
management followed prudent banking practices
and had a successful performance record prior to the
economic downturn. In light of these circumstances,
the FDIC has modified its guidelines for capital
forbearance to provide greater operational flexibility
to well-managed, solvent and viable banks with con-
centrations in weak economic sectors.

The revised capital forbearance guidelines are
effective immediately. Banks may request capital
forbearance at any time through December 31,
1989, and must have restored their capital to normal
levels on or before January 1, 1995. Forbearance
means the FDIC will not issue a capital directive
(12 CFR 325.6) to enforce normal capital standards
(as established in 12 CFR Part 325), nor will the
FDIC take formal administrative action under sec-
tion 8(b) of the FDI Act (12 US.C. 1818(b)) to
enforce these capital standards or to obtain other
corrective actions relating to capital adequacy, pro-
vided bank management does not engage in abusive,
unsafe or unsound practices and the bank meets,
initially and on a continuing basis, the following
qualifications and conditions:

1. The bank’s weakened capital is largely the
result of external problems in the economy beyond
bank management’s control and not due to self-
dealing, excessive operating expenses, excessive divi-
dends, actions taken solely for the purpose of quali-
fying for capital forbearance, or other instances of
significant mismanagement or ownership abuse.

2. The bank provides a plan acceptable to the
FDIC for restoring capital, by not later than Janu-
ary 1, 1995, to the normal capital standards (12
CFR Part 325). This plan should specifically address
dividend levels; compensation to directors, executive
officers or individuals who have a controlling inter-
est; and payments for services or products furnished
by affiliated companies. The plan should provide for
realistic improvement in the bank’s primary capital

15627A

ratio, over the course of the forbearance period, from
earnings, capital injections, asset shrinkage, or a
combination thereof. An acceptable plan would nor-
mally include a discussion of the economic problems
in the community and estimated balance sheets and
income statements for the next two to five years.
The use of outside consultants in preparing plans is
not required or expected and FDIC Regional Office
staffs are prepared to discuss the plans with bank
management during the preparation stage. (Samples
of previous successful requests are available from
the Regional Offices.)

3. The FDIC is satisfied that bank management is
competent and willing to address the bank’s
problems and successfully implement the plan to
restore adequate capital.

4. The bank will file an annual progress report
with the FDIC regarding its capital plan. Depend-
ing on an individual bank’s progress, more frequent
reports and/or a modified plan may be required.

Banks seeking to participate in this program
should make a written request to the Regional Office
of the FDIC. The request should reflect a need for
forbearance, and include a capital improvement
plan. Capital forbearance will be granted unless,
within 60 days of receipt of the request, the FDIC
notifies the bank that its request has been denied or
informs the bank that additional information is
needed.

Existing administrative actions against banks
remain in effect, including provisions addressing
capital. However, banks that believe they meet the
qualifications for capital forbearance may request a
modification or termination of the action.

The FDIC reserves the right to terminate capital
forbearance for banks engaged in unsafe and
unsound or other objectionable practices, or if it
becomes apparent that the bank is unable to comply
with its capital plan, or a modification thereto.

In some banks, low capital levels could cause
difficulties in abiding by legal lending limits. The
FDIC recognizes this problem but has no regulations
addressing lending limits. Such problems, to the
extent they occur in state-chartered nonmember
banks, will have to be addressed through conven-
tional loan participation or modification of state
laws or regulations.

©1987, Commerce Clearing House, Inc.






