Approved March 15, 1988
Date

MINUTES OF THE __SENATE  COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE

The meeting was called to order by Sen. Neil H. Arasmith at
Chairperson

9:00  a.m KKK on March 3 1988 in room _529-8  of the Capitol.

All members were present except:
Sen. Gannon ~ Excused
Committee staff present:

Bill Wolff, Legislative Research
Bill Edds, Revisor of Statutes

Conferees appearing before the committee: None
The minutes of March 2 were approved.

The Chairman asked Sen. Werts to explain an amendment he plans to offer on

SB 507. Sen. Werts said the amendment is on line 201 where the origination
fee would be made to apply to closed end consumer transactions only if they
are payable in installments. Retailers could discount their paper to a

finance company or banks by doing so.

The Chairman reminded the committee of a motion on SB 674 made by Sen. Gordon
at the end of the meeting yesterday regarding deleting three references from

subsection (1) which did not have a second. Sen. Karr seconded Sen. Gordon's
motion and the motion carried. A short discussion followed regarding the
effect of the removal of the subsections. Sen. Karr made a motion to

recommend SB 624 favorable for passage as amended, Sen. Reilly seconded,
and the motion carried.

Attention was turned to SB 670 regarding risk pools for accident and sickness
insurance which had been previously heard. The Chairman reminded the
committee that the Insurance Department had said that the bill has a potential
impact of §$4,000,000 on the general fund. Sen. Kerr commented that the
Department's note involves a lot of assumption. The Chairman said there
is no way of knowing the impact. He said the author's (Sen. Francisco)
suggestion had been to pass a resolution adopting the plan in SB 674 and
refer SB 670 to an interim study to find another way of financing it.
However, adopting the resolution would put a plan into effect with no way
of implementing it. Mr. Todd of the Insurance Department said it gives them
the authority to enact. They surveyed the need for the plan and found a
need for it. For the Department to put the plan into effect, they would
need the legislature to approve it. But if it does, there would not be any
general fund money or premium offset, and the insurance companies would have
to pay any short fall which would not make them happy. However, the
legislature could approve the plan but stipulate that it not be put into
effect until a later date. The Chairman was agreeable to this suggestion.
He said he does not want to delay the bill, but there is a need to look for
other ways to finance it, and the only way to do this is to delay implementing
SB 674 for a year. Mr. Todd felt that what really needs to be done is to
let the bill lay in committee and adopt the Insurance Department's plan.
Jack Roberts of Blue Cross/Blue Shield stood to comment that Congress is
acting on risk pools now so delaying action on this bill is a valid decision.
The Chairman said there is another approach that could be used--leave both
bills laying in committee and pass a resolution requesting an interim study.
Sen. Reilly so moved, Sen. Warren seconded, and the motion carried.

Attention was turned to SB 489 and the Insurance Subcommittee's report.
(See Attachment I.) Sen. Reilly went through the report. He also passed
out a balloon of the bill. (See Attachment II.) He said product liability
was the problem expressed the most and so the subcommittee dealt with this.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page Of
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Staff said the balloon needs work in regard to items 12 and 13 on the report.
Sen. Kerr said he is not in full agreement with item 2 limiting it to product
liability only. He said it seems awfully restrictive. With regard to item
3 on the report, he noted that in Black's legal dictionary, "similar" has
a broad definition. Staff explained that "similar" does not mean "the same"
except in criminal cases. The Chairman asked if #3 1is needed if #2 1is
included. Sen. Reilly answered that #3 is needed because with this bill
the legislature is starting to treat captive companies different from admitted
companies, and it is important that the public is kept in mind by keeping
these companies under strict scrutiny. Sen. Kerr said that the approach
to be taken is to keep in front who is being damaged, and in this case it
is not the public because they have no requirements to carry insurance.
The real consumer is the party carrying the insurance, and they won't be
fooling themselves so there is not point in being overly protective. The
Chairman agreed with Sen. Kerr that the public is not being serviced, but
it is protecting the company's solvency. Sen. Warren had questions as to
a meaning of "completed operations liability", and Sen. Reilly explained.
Sen. Reilly then told the committee that the subcommittee had unanimously
agreed they have no great deal of trouble with it if the limitations are
included.

Sen. Kerr made a motion to delete item 12 from the report (it could be

replaced with some sort of disclosure), Sen. Werts seconded the motion. Sen.

Karr said he feels that the report should be in its present form because
the company is not marketing anything. Sen. Reilly said it is restrictive
to let people know that they are not dealing with an insurance company.
Sen. Kerr withdrew his motion.

Sen. Kerr made a motion to drop item 2 and replace it with prohibition on

workers' comp and automobile insurance up to state required limits. Sen.

Burke seconded, and the motion failed. Sen. Kerr called for a division,

and the motion failed by a tie vote.

Sen. Karr made a motion to adopt the committee report, Sen.Gordon seconded,

and the motion carried.

Sen. Kerr made a motion to report SB 489 favorable for passage as amended,

Sen. Burke seconded, and the motion carried.

The meeting was adjourned.
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INSURANCE SUBCOMMITTEE REPORT TO
SENATE COMMITTEE ON FINANCIAL INSTITUTIONS AND INSURANCE

Senate Bill No. 489

The Subcommittee on Insurance of the Senate Committee on Financial Institu-
tions and Insurance met on two occasions to discuss S.B. 489, a bill con-
cerning the creation of captive insurance companies.

At its last meeting on Friday, February 19, 1988, the subcommittee agreed on
the following:

1. Remove all references to "Association” and "Association captive
insurance company" thereby authorizing only pure captive and industrial
captive insurance companies;

2. Limit the type of insurance written by a captive company or
industrial captive to products liability or completed operations liability
risk exposure;

3. Allow only companies engaged in the same or in similar lines of
business to come together to form a captive company;

4. Prohibit captive companies organized under the laws of this
state from accepting reinsurance risk except for products liability and
completed operations liability risks ceded by other captive companies;

5. Authorize the Commissioner of Insurance to accept service of
process on behalf of a captive company organized under the laws of another
state;

6. Set the original examining and investigating fee at $500;
7. Set the yearly fee and renewal fee at $110;
8. Require annual reporting by captive companies;

9. Require captive insurance companies to pay tax on premiums in
the same percentage as other companies are assessed,

10. Subject captive insurance companies to certain provisions of
the unfair trade practices act; and

11. Require captive companies to provide the insurance Commissioner
certain product liability claims information as set out in K.S.A. 40-1126.

12 Require that the word "captive" appear in the name of the
company.

13. Require that any portion of the captive company's risk that is
reinsured be placed with a company licensed in this state or approved by the
Insurance Commissioner.

Attachment T



The Subcommittee recommends that S.B.489 be amended to include the
items listed above and that the bill be passed as amended.
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Session of 1088

SENATE BILL No. 489

By Senator D. Kerr

1-19

AN ACT relating to insurance; concerning captive insurance
companies; incorporation thereof; application for certificate of
authority; authorized and prohibited transactions; capital and
surplus requirements;annual reports and examinations; sus-
pension or revocation of certificate of authority; limitations on
investments; reinsurance; tax on premiuxr!s.

Be it enacted by the Legislature of the State of Kansas:
Section 1. As used in this act, unless the context requires
otherwise: :
(a) “Affiliated company” means any company in the same
corporate system as a parent, an industrial insured, or a member
organization by virtue of common ownership, control, operation
or management.

(b)—"Associationmeans-any-legal-association-of individ
corl)}n{i{w;epartnerships or associations that has been iff con-
tinuous existence for at least one year, the member or@anizations
of which collectively;

(1) Own, control?}hagg\ith pow
standing voling securities of 1
company incorporated as a >

(2) have complete Ot{lgs control over a
insurance comp nﬁvcorporated as a mutual ins

3) a}sociation captive insurance company” me any

c?p' y that insures risks of the member organizations of t
associations-and-their-affiliated-ecempanies.

+dy “Captive insurance company means any pure captive
insurance company,-asseciation-eaptive—insuranee—company,. or
industrial insured captive insurance company formed or licensed

under the provisions of this ehaptes:

'(b).’

act

tey “Commissioner’ means the commissioner of insurance.

(c)

/H.fﬂ/h men+t ,Ll»
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& “Industrial insured” means an insured:

(1) Who procures the insurance of any risk or risks by use of
the services of a full-time employee acting as an insurance
manager or buyer;

(2) whose aggregate annual premiums for insurance on all
risks total at least $25,000; and

(3) who has at least 25 full-time employees.

—-(»g)': “Industrial insured captive insurance company means
any company that insures risks of the industrial insureds that
comprise the industrial insured group, and their affiliated com-
pani:'gs. ‘

4 “Industrial insured group” means any group\that meels
either-of-the-following-eriteria:

—(£)

(ﬂ—ﬁny—greup—ohﬂdasmal—msmeds—tlmt—seueetwel%
A —Own;—control-or-holdwith power to vote all of the out-

of industrial insureds in the same or
line of business

v

similar

standing voting securities of an industrial insured captive insur-
ance company incorporated as a stock insurer; or

ﬂ}) Colleqtively owns, controls or holds

%B)——-h&ve/complete voting control over an industrial insured
captive insurance company incorporated as a mutual insurer; or

7

v

Al

| (2) collectively has

{2)—any-group-whielis created under the product liability risk
retention act of 1981 (U.S. Public Law 97-45), as amended by the
risk retention act of 1986, as a corporation or other limited
liability association taxable as a stock insurance company or a
mutual insurer under the laws of the state of Kansas:

(A) Whose primary activity consists of assuming and spread-

ing all, or any portion, of the product liability or completed

operations liability risk exposure of its group members;
(B) which is organized for the primary purpose of conducting

(3)

the activity described in subdivision €h)(2)(A) of this section;
(C) which does not exclude any person from membership in

the group solely to provide for members of such group a com-’

petitive advantage over such a person; and

(D) which is composed of members each of whose principal
activity consists of the manufacture, design, importation, distri-
bution, packaging, labeling, lease or sale of a product or prod-
ucts.

(i) - “Member—erganization~—means—any—individualk—corpora-
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- “Parent” means a corporation, partnership or individual
that directly or indirectly owns, controls or holds with power to
vote more than 50% of the outstanding voting securities of a pure
captive insurance company.

{g)

~)> “Pure captive insurance company’’ means any company
that insures risks of its parent and affiliated companies.

Sec. 2. -(a) Any captive insurance company, when permitted
by its articles of incorporation or charter, may apply to the
commissioner for a certificate of authority to de-any—and-all
insurance-comprised—in-articles-9-and-11-of chapter-40-of-the

Kansas-Statutes-Annotated! except that:

(1) No pure captive insurance company may insure any risks
other than those of its parent and affiliated companies;

2)—no-assecintion-captive-insurance-eompani-may-insnre-any
risks-other-than-those-of-the-member-organizations-ef-its-asseei-~
a&en-—and»thear—aﬂlhated-@ompames,-

(h) o

provide éroduct liability or completed

/ operations liability insurance

+3% no industrial insured caplive Insurance company may
insure any risks other than those of the industrial insureds that
comprise the industrial insured group, and their affiliated com-
panies;

(3)

44} no captive insurance company may provide personal
motor vehicle or homeowner’s insurance coverage or any com-
ponent thereof; and

(4)

<5} no captive insurance company may accept or cede rein-
surance except as provided in section 11.

(b) No captive insurance company ‘shall do any insurance
business in this state unless: »

(1) It first obtains from the commissioner a certificate of
authority authorizing it to do insurance business in this state;

(2) its board of directors holds at least one meeting each year
in this state;

(3) it maintains its principal place of business in this state;

and

4) /it—appeints-a-resident*agent-to-aeeept—sendc@-of-pwsess
and-te-otherwise-aet-on-its-behalf~in-this-state~Whenever-such
sesident-agent-cannot-with-reasenable-diligence-be-found-at-the

organized under the laws of this state

it authorizes the commissioner to accept
service'of process on its behalf in accordance

with K.S.A. 40-218, and amendments thereto.
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0120 Fegistered-office of the captive insurance company, the-secretary
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0143
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0156

ob-state—shall-be-an-agent-of suchcaptive insurance company
wewhem—an%—pmee&srnotice_m;demaudmay-be—smed.

(c) (1) Before receiving a certificate of authority, a captive
insurance company shall file with the commissioner a certified
copy of its articles of incorporation and bylaws, a statement
under oath of its president and secretary showing its financial
condition, and any other statements or documents required by
the commissioner.

(2) Inaddition to the information required by subdivision (1)
of this subsection (c), cach applicant captive insurance company
shall file with the commissioner evidence of the following:

(A) The amount and liquidity of its assets relative to the risks
to be assumed;

(B) the adequacy of the expertise, experience and character
of the person or persons who will manage it;

(C) the overall soundness of its plan of operation;

(D) the adequacy of the loss prevention programs of its
parent,-membes-organizations or industrial insureds as applica-
ble; and

(E) such other factors deemed relevant by the commissioner
in ascertaining whether the proposed captive insurance com-
pany will be able to meet its policy obligations.

(d) Each captive insurance company shall pay to the com-

N

missioner a nonrefundable fee of #2088 for examining, investi-
gating and processing its application fora certificate of authority.
In addition, it shall pay a fee for the year of registration and a

renewal fee for each year thereafter of $3667

(e) If the commissioner is satisfied that the documents and
statements that such captive insurance company has filed
comply with the provisions of this act, the commissioner may
grant a certificate of authority authorizing it to do insurance
business in this state until April 1 thereafter, which certificate of
authority may be renewed.

Sec. 3. No captive insurance company shall adopt a name
that is the same, deceptively similar or likely to be confused with
or mistaken for any other existing business name registered in

R

$500

$110
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0157 the state of Kansas.

0158 Sec. 4. (a) No pure captive insurance company,-asseciation
0159 -eaptive-insuranee-ecompany—ineorporated-as-a—stock—insurer, or
0160 industrial insured captive insurance company incorporated as a _
0161 stock insurer shall be issued a certificate of authority unless it |
0162 shall possess and thereafter maintain unimpaired paid-in capital

0163 of:
0164 (1) In the case of a pure captive insurance company, not less :
0165 than $100,000; - and

0166 {E)—iﬂ—ﬂie—eaﬁe—e{;an—asseei&ﬁen—eapﬁveJmmnce-compm;yl
0167 ineorperatéd-as-a—stoek-insurer,notless-than-$400,000;-and
0168 43)* in the case of an industrial insured captive insurance
0169 company incorporated as a stock insurer, not less than $200,000.
0170 (b) Such capital may be in the form of cash or an irrevocable ,
0171 letter of credit issued by a bank chartered by the state of Kansas Co
0172 or the United State comptroller of currency, domiciled in Kansas,
0173 and approved by the commissioner.
- 0174 Sec. 5. (a) No captive insurance company shall be issued a
0175 certificate of authority unless it shall possess and thereafter
0176 maintain free surplus of:

(2)

0177 (1) In the case of a pure captive insurance company, not less .
0178 than $150,000; Ny
0179 fﬂ)—in—the%ase—ef—an—a&seeiaﬁemeapﬁ#e%ﬁﬂ%e—eempw

0180 ineorporated-as-a-stoek-insurer,—not-less—than-$350.000

0181 ~3)* in the case of an industrial insured captive insurance

0182 company incorporated as a stock insurer, not less than $300,000; —and
0183 (49——494he—ease—ef—aa-asseeiatieﬂ—eapti¥e4nsumee-emnpaﬂy

0184 Wncorporated-as-a-mutual-insurernet-less-than-$750,000:—and- o
0185 ~B5)- in the casc of an industrial insured captive insurance \3)
0186 company incorporated as a mutual insurer, not less than ‘
0187 $500,000, ‘

0188  (b) Such surplus may be in the form of cash or an irrevocable '

0189 letter of credit issued by a bank chartered by the state of Kansas

0190 or the United States comptroller of currency, domiciled in Kan-

0191 sas, and approved by the commissioner.

0192 - Sec. 6. (a) A pure captive insurance company shall be incor-

0193 porated as a stock insurer with its capital divided into shares and

(2)
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0194 held by the stockholders. ‘
0195 (b) An asseeiation-eaptive-insuranee-eompany-oran industrial

0196 insured captive insurance coinpany may be incorporated:

0197 (1) As a stock insurer with its capital divided into shares and

0198 held by the stockholders; or

0199  (2) as a mutual insurer without capital stock, the-governing

0200 bedy-ef-which-is—elected-bythe—member—organizations—ofits

0201 -assoeiation.

0202 (c) A captive insurance company shall have not less than

0203 three incorporators of whom not less than two shall be residents

0204 of this state.

0205 (d) Before the articles of incorporation are transmitted to the

0206 secretary of state, the incorporators shall petition the commis-

0207 sioner to issue a certificate setting forth such commissioner’s

0208 finding that the establishment and maintenance of the proposed

0209 corporation will promote the general good of the state. In arriv-
0210 ing at such finding the commissioner shall consider: N
0211 (1) The character, reputation, financial standing and pur-’

0212 poses of the incorporators;

0213  (2) the character, reputation, financial responsibility, insur-

0214 ance experience and business qualifications of the officers and

0215 directors; and

0216  (3) such other aspects as the commissioner shall deem advis-

0217 able. '

0218 (e) The articles of incorporation, such certificate and the

0219 organization fee shall be transmitted to the secretary of state,

0220 who shall thereupon record both the articles of incorporation and

0221 the certificate.

0222 (f) The capital stock of a captive insurance company incor-

0223 porated as a stock insurer shall be issued at not less than par

0224 value.

0225 (g) Atleast one of the members of the board of directors of a

0226 captive insurance company incorporated in this state shall be a

0227 resident of this state.

0228  (h) Captive insurance companies formed under the provi-

0229 sions of this chapter shall have the privileges and be subject to /
0230 the provisions of the general corporation code as well as the
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applicable provisions contained in this act. In the event of
conflict between the provisions of the general corporation code
and the provisions of this act, the latter shall control.

Sec. 7. {a)-Gaptive—insuranece—companies—shall-not-be—re-
quired—to—make—any—annual-report-except-as—provided-in—this
chapter.

~{b)- Prior to March 1 of each year, each captive insurance
company shall submit to the commissioner a report of its finan-
cial condition, verified by oath of two of its executive officers.
Each association captive insurance company shall file its report
in the form required by K.S.A. 40-225, and amendments thereto.
TFhe-commissionershall-byrule-andregulation-propose-the-form-
in—which-pure-ecaptive-insurance—cempanies—and—industrial-in-

Sec. 8. At least once in three years, and whenever the com-
missioner determines it to be prudent, the commissioner shall
personally, or by some competent person appointed by the
commissioner, visit each captive insurance company and
thoroughly inspect and examine its affairs to ascertain its finan-
cial condition, its ability to fulfill its obligations and whether it
has complied with the provisions of this act. The commissioner
upon application, in the exercise of discretion, may enlarge the
aforesaid three-year period to five years, if such captive insur-
ance company is subject to a comprehensive annual audit during
such period of a scope satisfactory to the commissioner by
independent auditors approved by such commissioner. The ex-
penses and charges of the examination shall be paid to the state
by the company or companies examined..

Sec. 9. (a) The certificate of authority of a captive insurance
company to do an insurance business in this state may be
suspended or revoked by the commissioner for any of the fol-
lowing reasons:

(1) Insolvency or impairment of capital or surplus;

(2) failure to meet the requirements of sections 4 or 5;

(3) refusal or failure to submit en-annualreport, as required
by section 7, or any other report or statement required by law or
by lawful order of the commissioner;

the
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N
0268 (4) failure to comply with the provisions of its own articles of v | v :
0269 incorporation or bylaws; v
0270  (5) failure to submit to examination or any legal obligation : : S
0271 relative thereto, as required by section 8;
0272  (6) refusal or failure to pay the cost of examination as re-
0273 quired by section 8; :
0274  (7) use of methods that, although not otherwise specifically 1
0275 prohibited by law, nevertheless render its operation detrimental
0276 or its condition unsound with respect to the public or to its : ' ‘ ‘ '
0277 policyholders;
0278 (8) failure otherwise to comply with the laws of this state.
0279  (b) If the commissioner finds, upon examination, hearing or '
0280 other evidence, that any captive insurance company has com-
0281 mitted any of the acts specified in subsection (a), such commis-
0282 sioner may suspend or revoke such license if such commissioner
0283 deems it in the best interest of the public and the policyholders
0284 of such captive insurance company, notwithstanding any other -
0285 provision of this act. F )
0286 Sec. 10. {a)-An-asseciation-captive-insurance-company-shall
0287 comply-with-the-investment-requirements—contained—inK-S-A:
0288 -40-2a0)-¢t-segs-and-amendmeonts-thesstoas-applicable.
0289 b} No pure-captive insurance company orindustrial-insured- .
0290 captive-insurance-company shall be subject to any restrictions on
0291 allowable investments whatever, including those limitations
0202 contained in sections K.S.A. 40-2a01 et seq., and amendments
0203 thereto, except that the commissioner may prohibit or limit any
0294 investment that threatens the solvency or liquidity of any such
0295 company.
0296 : Sec. 11. (a) Any captive insurance company may provide
0297 reinsurance, eomprised-in-artieles-9-and-H-of-chapter-40-of-the
| 0208 Kansas-Statutes-Annetated,’on risks ceded by any other insurer——
0299 (b) Any-captive-insurance-company-may-take-creditforre-
0300 serves-en—risks-orportions-ofrisks—cedod-to-a—reinsurer: ; ;
0301 ~{e} In addition, a captive insurance company may take credit . .
0302 for reserves on risks or portions of risks ceded to afool, exchange ‘reinsurer or
0303 orassociation acting as a reinsurer which has been authorized by -
0304 the commissioner. The commissioner may require any other

for products liability and completed operations
/ : liability

captlve insurance ‘company
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documents, financial information or other evidence that such a
pool, exchange or association will be able to provide adequate
security for its financial obligations. The commissioner may

reinsurer,

deny authorization or impose any limitations on the activities ofa=———— reinsurer or

reinsurance pool, exchange or association that, in such commis-
sioner’s judgment, are necessary and proper to provide adequate
security for the ceding captive insurance company and for the
protection and consequent benefit of the public at large.

Sec. 12. No captive insurance company shall be required to
join a rating organization.

Sec. 13. No captive insurance company shall be permitted to
join or contribute financially to any plan, pool, association or
guaranty or insolvency fund in this state, nor shall any captive
insurance company, or its insured, or its parent or any affiliated
company, -e*-anwmmber—exganuak@n—e&t&asseemhem receive
any benefit from any such plan, pool, association or gualanty or
insolvency fund for claims arising out of the operations of such
captive insurance company.

¥

7 at the time it files the‘report required

Sec. 14. 4a)Each captive insurance company sha]]/pay—te-t-he
emm*sswnemn—thementh-em(a}bmm

return premiums which shall
premiums or premium deposi
holders.

(b) Each captive j

ide dividends on unabsorbed
irned or credited to policy-

wh’ic’h are subject to taxation on a direct basis pursuant

section—{a)-of-this-seetion.

by section 7, pay a tax on all premiums _
received on risks located in this state at

the rate prescribed in K.S.A. 40-252A, and
amendments thereto, if organized under this
act or K.S.A. 40-252D, and amendments thereto,
if organized under the laws of any other
state, territory or country. Such taxes

shall be subject to the procedures and
provisions of K.S.A. 40-252G, 40-252b, 40-252c
and 40-253, and amendments theretd.
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~tc} The tax provided for in this section shall constitute all
taxes collectible under the laws of this state from any captive i
insurance company, and no other occupation tax or other taxes '
shall be levied or collected from any captive insurance company i
by the state or any county, city or municipality within this state, ‘
except ad valorem taxes on real and personal property used in

the production of income. Sec. 15. To the extent the insurance provided
Sec The commissioner may adopt such rules and or solicited by a captive :Lnsurance company
i s - e —— y adop - and regu involves persons or property not owned or con-
lations relating to captive insurance companies as are necessary

trolled by a\parent, affiliate or industrial
insured, the provisions of article 24 of chapter
40 of the Kansas Statutes Annotated. ‘

. Sec. 16. Captive insurance companies shall

be subject to the provisions of K.S.A.40-1132
and 40-1133, and amendments thereto shall apply.

to carry out the provisions of this act.

Sec. 6. No provisions of chapter 40 ol the Kansas Statutes
Annotated, other than those contained in this act or contained in
specific references contained in this act, shall apply to captive
insurance companies.

Sec. +% This act shall take effect and be in force from and
after its publication in the statute book.






