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MINUTES OF THE __House COMMITTEE ON __Elections

Representativ e Kenneth R. Kin
The meeting was called to order by P g at
Chairperson

__ftigl___ajnléﬁﬁAon Tuesday, January 31 198%1in room _521=5  of the Capitol.

All members were present except: Representative Herman Dillon, excused
Representative Ben Foster, excused
Representative Alex Scott, excused

Committee staff present: Myrta Anderson, Iegislative Research Department
Fred Carman, Revisor of Statues Office
Ron Thornburgh, Secretary of State's Office
Ellie Luthye, Conmittee Secretary

Conferees appearing before the committee:
Robert Stephan, Attorney General for State of Kansas

Proponents for HB 2056: Frank Randel, Secretary-Treasurer, Schools for Quality Education

Sue Gamble, Shawnee Mission Board of Education
Bill Curtis, Kansas Association of School Boards
Onan Burnett, USD 501

Representative Bill Reardon

Representative Don Crurbaker

Proponents for HB 2025: Representative Delbert Gross

The meeting of the House Elections Committee was called to order at 9:10 a.m. by
Chairman Kenneth King.

The order of the business for the day was to hear debate on HB 2025 and HB 2056.
HB 2025 states it is unlawful for school districts to employ lobbyists and H3 2056

authorizes the Board of Education of any school district may employ lobbyists.

The first conferee on the agenda was Attorney General Robert Stephan. He pre-
sented a prepared statement in regard to school lobbying and asked that it be made
a part of the record. (Attachment I) He stated he was not speaking for either
House Bill, rather presenting his opinion of the current statute which now states
that school districts do not have the authority to lobby but school districts do
have the authority to send "full time employees'" to lobby. He asked that the
committee clarify the lobbying question for school districts and to make the record
clear as to what should be allowed.

Representative Bill Reardon, who introduced HB 2056, was the next conferee to
speak. He presented testimony as to the purpose of the bill, stating that it was
to clarify the law. He also stated that due to school finance becoming such a com-
plex issue in the past few years it is necessary to have people with expertise to
study and to understand the complexities and how they apply to each school district
and that this knowledge is beneficial to the school districts and to the legislators.
Therefore, he feels that HB 2056 should be passed.

Frank Randal, Secretary-Treasurer of School for Quality Education, spoke a few
words in support of HB 2056 and passed out written testimony stating the views of
the Schools for Quality Education. (Attachment IT)

The next conferee to appear before the committee was Bill Curtis, Kansas Associa-
tion of School Boards. He stated that KASB tries to represent the interest of all
its members but that is not always possible because of the diverse interests. 1In
those instances where a minority of the members wish to make their views known to
the legislature through a lobbyist they should have the authority to do so. He
presented written testimony in support of HB 2056. (Attachment IITI)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page L Of _...2_....__
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MINUTES OF THE __House COMMITTEE ON Elections

room _221-S  Statehouse, at _9:00 _ a.m/gA4. on __Tuesday, January 3] 189

Representative Don Crumbaker appeared before the committee. He states as a
past member, and now Chairman of the Education Committee, the lobbyists have been
a big help to the Education Committee in supplying information to them. He
supports school districts having the same right to use tax money to lobby as does
the cities and counties. He lends his support to HB 2056.

Onan Burnett, USD 501, next appeared and stated he supports wholeheartedly
HB 2056 and hopes the committee passes this bill out of committee favorably.

The Chairman acknowledged Sue Gamble who represented the Shawnee Mission Board
of Education, of which she is a member. She read testimony in support of HB 2056
and requested that the local boards be given explicit authority to hire or not hire
lobbyists as is the case with other constituency groups. (Attachment IV)

The testimony of Stuart Berger, Superintendent of Schools for Wichita Public
Schools, was introduced in his absence as a proponent of HB 2056. (Attachment V)

The Chalr next called on Representative Delbert Gross who is the author of
HB 2025. He presented his testimony to the committee (Attachment VI) and made a
brief statement as to why this legislation was introduced.

Discussion was held on the content and the wording of the bill. No other
proponents appeared before the committee on HB 2025.

The minutes of the meeting on January 24th were presented to the Committee
members. Representative Tim Shallenburger moved that the minutes be approved as
presented. Representative Elizabeth Baker seconded. The motion carried.

The meeting adjourned at 9:55 a.m.

The next meeting of the Elections Committee will be Thursday, February 2,
1989 at 9:00 a.m. in Room 521-S.
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612-1597

ROBERT T. STEPHAN

MAIN PHONE: (913) 296-2215
ATTORNEY GENERAL

. CONSUMER PROTECTION: 296-3751
Testimony of Attorney General TELECOPIER: 296-6296

Robert T. Stephan
Before the House Elections Committee
January 31, 1989
RE: House Bill 2025 and House Bill 2056 (School Lobbying)
in 1981, the Satanta school district requested my opinion regarding
the legality of contributing to a lobbying effort on the proposed severance
tax. After reviewing the applicable statutes and case law, | concluded that
school districts have no authority to expend funds for lobbying. My
conclusion rested on the well-settled principle that school districts and
other governmental subdivisions have only those powers which are expressly
conferred by statute or those which are necessarily implied for the
effective exercise and discharge of their duties. (See Attachment A:
Attorney General Opinion No. 81-216.)
Less than three weeks after | issued that opinion, the Kansas
Supreme Court decided the Hobart case, which not only recognized the
limited powers of school districts but also stated that "any reasonable

doubt as to the existence of such power should be resolved against its

existence." (See Attachment B: Hobart v. U.S.D. No. 309, 230

Kan. 375 (1981).) This language is consistent with the reasoning | had
employed in my prior opinion.
| In 1983, the Court once again recognized the limitation on the

authority of school districts by holding that a management rights clause

"4/%52”0/7 me. ‘T/‘ l
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contained in a negotiated agreement could not enlarge the authority or power
granted to school boards by the legislature. (See Attachment C:
NEA-Wichita v. U.S.D. No. 259, 234 Kan. 512 (1983).)

Finally, in 1987, the Kansas Court of Appeals held that certain terms
in an employment contract between a board of education and a teacher were
ultra vires and void because the board had no specific statutory
authority to bind itself to those particular terms. (See Attachment D:
Miller v. U.S.D. No. 470, 12 Kan.App. 2d 368 (1987).) Cases such

as these reinforced my conviction that | should take immediate action to
stop the growing practice among school districts of employing lobbyists or
lobbying firms. Indeed, as the person responsible for enforcing the laws of
this state, | felt obligated to take such action.

Although | am prepared to proceed with litigation to prevent such
expenditures, | would far prefer that the legislature clarify this matter by
adopting one of the two bills presently before this committee. Personally,
I do not favor one bill over the other. You, as legislators, are in a far
better position to determine the value of lobbying by school districts and
whether it should be permitted as a matter of policy.

| am aware that some school districts, particularly the larger ones,
employ full-time staff whose job descriptions include lobbying. I have
taken the position that this is permissible if lobbying does not constitute
the primary purpose for which the person has been employed. Yet, for
obvious reasons, smaller schools do not have this option available to them.
Passage of either of these two bills would not only clarify the law but

would also eliminate or reduce this inequity.



STATVE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL
2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612

ROBERT T. STEPHAN October 5, 1981

MAIN PHONE (913) 296-2213
ATTORNEY GENERAL

CONSUMER PROTECTION 296-373%1
ANTITRUST: 296-3299

ATTORNEY GENERAL OPINION NO. 8l- 216

Garry Anthony, President
Unified School District No. 507
P. 0. Box 279

Satanta, Kansas 67870

Re: Schools =-- Boards of Education; Organization,
Powers, Finances -- Expending Public Funds for
Lobbying on Proposed Severance Tax

Synopsis: ©Unlike Kansas cities and counties which exercise
constitutional or statutory "home rule" powers,
school districts are creatures of statute and,
as such, enjoy only those powers expressly confer-
red, by law, tcgether with those implied powers
which are necessary for the effective exercise
and discharge of the powers and duties expressly
conferred. No statutory authority exists, either
expressly conferred or necessarily implied, author-
izing the expenditure of school districts funds
to contribute to a lobbying effort on a proposed
state-wide severance tax. Cited herein: K.S.A.
1980 Supp. 19-10la, K.S.A. 19-101lc, 72-1612,
72-1623, 72-5326, 72-8205, Kan. Const., Art. 12, §5.

* * *

Dear Mr. Anthony:

On behalf of Unified School District No. 507 you request our
opinion regarding "a school district's right to contribute
to the lobbying effort on the severance tax." Upon review
of the statutes which authorize the spending of school dis-
trict funds for specific activities, we find no specific

authority for, nor specific prohibition against, such expendi-
ture.

In considering the powers granted local school boards, it
has long been the established rule in Kansas that such bodies
are creatures of statute and, as such, have only powers which

EXHIBIT A
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are expressly authorized or necessarily implied. Blankenship
v. School District No. 28, 136 Kan. 313 (1932); llorton Salt
Co. v. School Dt. No. 136, 31 F.2d 155 (D.C. Kan. 1929);
Stewart —. Gish, 109 Kan. 206 (1921); State v. Board of
Education, 59 Kan. 501 (1898); School District Re: Brown,

2 Kan. App. 309 (1896). Specifically, school funds may be
expended only for purposes authorized by statute, either ex-
pressly or necessarily implied. Joint Consolidated School
District No. 2 v. Johnson, 163 Kan. 202 (1947); Rose V.
School District 94, 162 Kan. 720 (1947). This limitation

on a school district's powers also has been recognized con-
sistently by this office. See, e.g., Kansas Attorney General
Opinion Nos. 73-317, 74-93, 77-129, 79-82, 80-1 and 80-3.

As previously noted, a survey of the statutes authorizing

the expenditure of funds for school district purposes reveals
no specific statutory authority for expenditure of funds

for general lcbbying purposes. Hence, we must turn to the
general statutory authority of boards of education. K.S.A.
72-8205 states, in pertinent part, as follows:

"Except as otherwise provided . . . the board
shall have and may exercise the same powers
and authorities as were immediately prior to
this act conferred upon boards of education in
cities of the first class, and, in addition
thereto, the powers and authority expressly
conferred by law."

Formerly, K.S.A. 72-1612 set forth those general powers as
follows:

"The public schools of each city school dis-
trict shall be governed by a board of educa-
tion, and shall constitute a body corporate
and politic, possessing the usual powers of

a corporation for public purposes, under the
name and style of 'the board of education of
the city of of the State of Kansas',
and in such name may contract, sue and be sued
and acquire, hold and convey real and personal
property in accordance with the law."

Again, by way of a gencral grant of power, former K.S.A.
72-1623 provided:

"The board shall establish and maintain a sys-
tem of free public schecols for all children
residing in the . . . school district and make
all necessary rules and regulations for the

. government and conduct of such schools, con-
cistent with the laws of the state . . . ."

EXHIBIT
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This provision remains incorporated in K.S.A. 72-1623.

Even under these general statutory grants of power above, a
unified school district larks the necessarily implied powers

to contribute public funds to hirc a professional lobbyist to
lobby for or against a proposed state-wide severance tax.

In our judgment, such expenditure cannot be necessarily implied
in order to effect the express statutory powers noted above.
The expenditure of public funds to hire a lobbyist to lobby

the Kansas legislature regarding a proposed severance tax on
mineral production is not a necessary exercise of the district's
corporuate powers nor essential to establishing a "free public
school system." When in doubt as to whether a particular

power is to be implied, the Kansas ccurts resolve the issue
against any grant of power. In State ex rel., McAnarney v.
Rural High School District MNo. 7, L71 Kan. 437 (1551), the
court stated:

"In this state, it has long been the rule that
school districts and other subdivisions of the
state have only such powers as are conferred
upon them by statute, specifically or by clear
implication, and that any reasonable doubt as
to the existence of such power should be re-
solved against. its existence." 171 Kan. at
444.

Accord: Byer v. Rural High School Dt. No. 4, 169 Kan. 351
(1950); Township Board of Ash Creek v. Robb, 166 Kan. 138
(1948); School District v. Robb, 150 Kan. 402 (1939).

Your request is no doubt prompted by the well-publicized opin-
ion of this office which concluded that Kansas law permits
counties to expend public funds for lobbying the legislature
when such is for a "public purpose." Kan. Att'y Gen. Op. No.
81-208. Admittedly, the legislature's determinations regard-
ing the levy of a mineral tax and the resulting distribution

of revenues may favorably or adversely affect the interests

of a school district. The enactment of such a tax may increase
or decrease the availability of revcnues for school district
purposes. The district, its board and patrons, thus, have a
keen interest in the outcome of the current debate. However,
unlike cities and counties which have "home rule" powers [Kan.
Const., Art. 12, §5 and K.S.A. 1980 Supp. 19-10la], school
districts are strictly limited to those powers bestowed upon
them by the legislature. The extensive "home rule" powers
granted Kansas counties are not to be confused with the

limited statutory powers granted Kansas school boards. "Home
rule" powers were bestowed upon county government "for the
purpose of giving to countics the largest measure of self-
government." K.S.A. 19-10lc. It is upon thecse broad powers

EXHIBIT
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that Kansas Attorney General Opinion No. 81-208 is based,
and it is this crucial fact which distinguishes the conclu-
sicn reached herc from the prior opinion regarding counties.
Thus, due to the lack of express or necessarily implied sta-
tutory authority, a school district has no right to expend
public funds for professional lobbving services related to
the proposed severance tax on Kansas mineral production.

In reaching this conclusion we call your attention to the
analogous result reached in Kansas Attorney General Opinion
No. 75-33, where a previous Attorney General considered
whether a school district could lawfully expend public funds
to support or oppose constitutional amendments or candidates

to public office. In finding that school districts lacked
such power, Attorney General Schneider said:

"The board may expend funds of the district
only in the discharge of its statutory duties,
and in the promotion of the public duties
committed to it by law. A school board 'is
created to conduct and foster the education

of the children of the community.' Whitlow v.
Board of Education, 108 Kan. 604 (1921). The
board has no authority, whatever, to expend
funds of the district for any purpose other
than those entrusted to it by law. The board
has no authority to contract for advertising,
or otherwise to spend funds of the district,
to support or oppose questions of public poli-
cy submitted to the electorate, proposed con-
stitutional amendments, or candidacies for
public office. It makes no difference that a
proposed constitutional amendment e.g., may

be deemed by the board to have some bearlng

to the interests of education, as it perceives
them, for the board in its corporate capacity
has no authority to expend public funds to pro-
mote or oppose a particular political viewpoint,
or for the purpose Of seeking to influence

the views of the electorate upon a question
submitted to them for their decision accord-
ing to law." Id. at 3.

For your information, we note the Kansas Assoc1atlon of School
Boards (KASB) operates as a state-wide orqanlzatlon for the
benefit of member districts and retains in its employ a reg-
istered lobbwvist. The KASB i funded pursuant to the very
specific statutory authority of K.S.A. 72-5326.

This section
states:

EXHIBIT

A-3



Garfy anthony
Page Five

vrhe board of education of anv school district
or board of trustees oi anv community junior
college is hereby authorizod o apnropriate
money out of its general fund to pay the
annual dues in the Kansas association of
school boards."

The funding of KASB, thereforc. {5 allowed by this express
grant of statutory authority and thus satisfiecs the legal
test previously described herein. The Kansas legislature
has specifically described the permissible expenditure of
public funds for membership in this organization; it has not
so provided for an expenditurce of funds to the Legislative
Policy Group or other special interest organization.

In addition, we note Attorney General Opinicn MNo. 75-226,
wherein the Attorney General stated that, not only does this
statutory section permit funds to be expendad for this organ-
ization, it also impliedly prohibits school district £funds
being spent for similar organizations. This legal conclusion
is supported by the case of LeSueur v. LeSuecur, 197 Kan. 495
(1966), wherein the Court said:

"The direct mention of this discretionary
authority [to grant or refuse a divorce]l in-
plies exclusion of any other implied authority.
The general rule is thus stated in 82 C.J.S.,
Statutes, §333a, p. 663:

wrynder the general rule of express mention

and implied exclusion, the express mention of
one matter excludes other similar matters not
mentioned; every positive direction in a sta-
tute contains an implication against everything
contrary to it; the specification of one par-
ticular class excludes all other classes; and
an affirmative description of powers granted
implies a denial of all non-described powers.'"
197 Kan. at 500.

This doctrine of "expressio unius est exclusio alterius"”

that is, the granting of an express authority to fund one
organization excludes the implication of authority to join

like organizations -- adds weight to our conclusion that the
lobbying effort proposed here would be unlawful. The legis-
lature could have provided for expenditures to other organi-
zations or particular lobbying cfforts. It has

not done soO.

Therefore, it 1is our opinion that Kansas school districts
may not expend funds to contribute to lobbying efforts of the

.

Legislative PolicCy Group regarding the proposed scverance

EXHIBIT



Garry Anthonv
Page Six

tax. It has long been the rule in Kansas that school dis-
tricts are creatures of statute and enjoy only those powers
exoressly conferred and those powers clearly implied there-
frcm which are necessary for the effective exercise and dis-
charge of those powers and duties expressly conferred. Such
express or implied authority to expend funds to contribute

to the lobbving effort on the severance tax 1s not evident
thrzugh a survey of the applicable statutorv sections. Fur-
ther, the express permission to Support Xansas Association

of School Boards given by the legislature in X.S.A., 72-5326
impliedly excludes school district contributions to other
similar organizations. It is of no consequence that the
scnool district officers believe that the severance tax will
afifect the interests of education; the board in its corporate
caracity has no authority to expend public funds to contribute
to this lobbving effort.

Very truly yours,
ROBERT T. STEPHAN
Attorney General of Kansas

=

Bradde€y J. Smoct
Deputy Attorney General

Ve

RTS:BJS:hle
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Hobart v. U.S.D. No. 309

No. 53,367

NEeLsox Hosart, Appellant, v. BoarD oF EpucaTioN OF UNIFIED

SchooL DistricT # 309; Ranpy BaLL; MyroN G. HERMES; CLIFF
LAMBERT; RAE LUGINSLAND; FARRELL SAXTON; EARLE SMITH; and
HAROLD STAUFFER, each individually and as members of the
Board of Education of Unified School District # 309; and
WiLLiamM E. Warte, individually and as Superintendent of
Unified School District # 309; and GLENiS L. HELDENBRAND,
Reno County Clerk/Election Officer, Appellees.
534 P.2d 1058
SYLLABUS BY THE COURT

1. SCHOOLS—Closing Schools or Reducing Grade Usage—When Consent of

Electors Required. Under K.S.A. 72-8213(e) no consent or affirmative vote of
electors is required to reduce grade usage so long as the board offers at least
three (3) high school grades, or three (3) junior high school grades, or six (6)
elementary school grades in the attendance facilities of the disorganized and
merged districts,. However, before a board may close such an attendance
facility and before a board may reduce the grade usage to less than the number
of grades specified in subsection (e) it must have the affirmative vote or consent
of a majority of the resident electors in the territory located in the disorganized
district.

2. SAME—Statutory Powers Conferred on School Districts. School districts and

other subdivisions of the state have only such powers as are conferred upon
them by statute, specifically or by clear implication, and any reasonable doubt
as to the existence 'of such power should be resolved against its existence.

3. SAME—Closing Schools or Reducing Grade Usage—Consent of Electors Re-

quired to Reduce Grade Usage to Less Than Six Elementary Grades. When the
legislature authorizes a school board to hold an election under K.5.A. 72-8213
and on an affirmative vote of a majority of electors to reduce the grade usage at
an attendance facility to zero, thus closing the facility, there appears a clear
implication of authority to call an election to obtain from the electors consent to
reduce grade usage to be offered at the facility to less than six elementary grades
without closing the facility completely.

Appeal from Reno district court, division No. 1, PORTER K. BROWN, judge.
Opinion filed October 23, 1981. Affirmed.

H. Newlin Reynolds, of Hodge, Reynolds, Smith, Peirce & Forker, of Hutchin-
son, argued the cause and was on the brief for the appellant.

Michael E. Chalfant, of Branine, Chalfant & Hyter, of Hutchinson, argued the
cause and was on the brief for the appellees.

The opinion of the court was delivered by

FromME, J.: This action was brought in the court below to
enjoin the Board of Unified School District No. 309, Reno
County, from holding an election. The election had been called to

EXHIBIT B
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SUPREME COURT OF KANSAS

Hobart v. U.S.D. No. 309

determine whether the Board should have the authority to reduce
the grade usage at an attendance facility from six elementary
grades to just two elementary grades. The term “attendance
facility” is defined in K.S.A. 72-8213 to mean a school building
which has beerr the property of a school district disorganized and
made a part of a unified district.

The parties stipulated to the following facts at the trial level:

“l. That Unified School District #309 was organized under the Kansas School
Unification Act on or before July 1, 1965,

“2. That prior to the unification, Mitchell Grade School was operated by
Grade School District #2C.

“3. That Grade School District #2C was disorganized after Unified School
District #309 was organized, and the entire territory of former Grade School
District #2C was incorporated in and became a part of Unified School District
#2309, all pursuant to Kansas School Unification Act, Chapter 393, of the Session
Laws of Kansas, 1963, as amended and supplemented by House Bill #539 of the
1965 session of the legislature.

“4.  That after such unification of Mitchell Grade School into Unified School
District #309, it was thereafter known as Disorganized School District #2C. Said
Disorganized School District #2C continued to be operated as a grade school.
That during the school year of 1980-1981, Mitchell Grade School had grades of
kindergarten and one, two, three, four and five. That grade six attended North
Reno School located in Unified School District #309,

“5. OnMay 11, 1981, the Board of Education of Unified School District #309
consisted of the following board members:

“Randy Ball, Myron Hermes, Cliff Lambert, Rae Luginsland, Farrell Saxton,
Earle Smith, and Harold Stauffer.

“6. That on May 11, 1981, at an official Board of Education meeting of Unified

School District #3089, all of said board members unanimously voted in favor of the
following resolution:
“BE IT RESOLVED by the Board of Education of United School District #309,
Reno County, State of Kansas, that the Reno County election officer is authorized
to conduct an election of the resident electors of Disorganized School District 2C
who reside in Unified School District #309, on the 16th day of June, 1981, from
7:00 A.M. to 7:00 P.M., for the purpose of voting to determine if the Board of
Education of Unified School District #309 shall be granted the authority to
change the use of the attendance facility (school building) of Disorganized School
District #2C, commonly known as Mitchell Grade School, Reno County, State of
Kansas, to permit its nuse by less than six (6) elementary school grades in
compliance with the provisions of K.S.A. 72-8213.

“7.  That pursuant to said resolution, the Reno County election officer, who is
Glenis L. Heldenbrand, is making preparations to conduct an election of the
resident electors of Disorganized School District #2C who reside in School
District #309 on June 16, 1981, from 7:00 A.M. to 7:00 P.M., for the purpose of
voting on the above resolution,

“8. That according to the official minutes of the meeting of the Board of
Education of Unified School District #309 held on May 11, 1981, it was proposed

EXHIBIT B-1
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that if the class reorganization election passes, there will be three classes of Grade
One and two classes of grade Two offered at Mitchell School.

“9. That Nelson Hobart, plaintiff herein, is a resident elector of Disorganized
School District #2C.”

The trial court considered this stipulation of facts, together
with the briefs of counsel, and denied the request for an injunc-
tion. It held that an election in such case was not only permissible
but mandatory under the provisions of K.S.A. 72-8213, which
statute relates to the closing and changing of the grade usage of
schools. Plaintiff’s appeal was filed in the Court of Appeals and
then transferred to this court for decision.

The issue presented is whether the School Board of the unified
district under the stipulated facts of this case has the authority to
call an election to change and reduce the grade usage at the
attendance facility known as Mitchell Grade School. The Board
proposes to reduce the grade usage at the facility from six ele-
mentary grades to two elementary grades. The answer to this
question depends upon a construction of K.S.A. 72-8213 which in
pertinent part provides:

.~

“(a) The board shall not close any attendance facility that was being operated
at the time the unified district was organized if at least three-fourths (34) of the
territory and at least three-fourths (%) of the taxable tangible valuation of the
district which formerly owned such building is included in such unified district
unless and until a majority of the resident electors within the attendance center of
such attendance facility shall give their consent thereto. Such consent may be
given in writing in the form of a petition, or the board may submit the question to
a vote of such resident electors in the attendance center at an election which shall
be conducted in the same manner as for approval of bonds cf the unified district.
If a majority of those voting on the question vote in favor thereof, the same shall
constitute consent for the purpose of this section. The board may close any
attendance facility at any time except as is otherwise provided in this act. For the
purpose of this section the following terms shall have the following meanings:
The term ‘attendance facility’ means a school building which has been property of
{a] school district disorganized pursuant to this act, but which, at the time under
consideraticn, is owned by the unified district. The term ‘attendance ceunter’
means the area around an attendance facility consisting of the territory in such
unified district of the disorganized district which formerly owned such attend-
ance facility.

“Notwithstanding the other provisions of this act, the board of education of any
unified school district may close any attendance facility which has failed to
receive accreditation by the state superintendent of public instruction until that
office is abolished or the state board of education thereafter, and in any such case
no petition, election or other procedures shall be necessary as a condition to such
closing.
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“(b) The board of any city unified school district which such city has a
population in excess of 20,000 may close any of its attendance facilities at any
time such board finds the same should be closed to improve the school system of
such school district. The limitations of subsection (a) of this section shall not
apply to any closing under this subsection (b),

“(c) [Not pertinent.]

“(d) In the event any territory has been or is hereafter attached or transferred to
any unified school district by attachment or transfer proceedings other than a
signed agreement under K.S.A. 72-7108 or upon petition therefor of such a unified
school district under said statute, any attendance facility in the territory so
attached or transferred may be closed by the board and no limitations of subsec-
tion (a) shall apply to any such closing,

“(e) Nothing in this section shall be deemed to restrict or limit the authority of
any board to change the use of any attendance facility, so long as at least three (3)
high-school grades, three (3) junior high-school grades, or six (6) elementary
school grades are offered in such attendance facility.

“(f) [Not pertinent.]” Emphasis supplied.

Subsections (g) and (h) of this statute need not be quoted. They
relate to attendance facilities ordered unsafe by the State Fire
Marshal. After such an order is issued the board may close the
attendance facility if the board finds that the cost of the restora-
tion, repair or remodeling necessary to meet the requirements of
the fire marshal is unwarranted or excessive. On such a finding
the facility may be closed without consent or a vote of the
residént electors of the area around the facility. Provision, how-
ever, is made in subsections (g) and (k) for an appeal from the fire
marshal’s order. If the order is affirmed on appeal any twenty-five
electors of the district may then petition and require the board to
call an election to issue bonds to finance the necessary repairs or
modifications.

This statute indicates an intent to retain some further vestige of
local control in the resident electors of the districts disorganized
and merged with unified districts,

Itis argued by plaintiff-appellant that the Board has no express
or implied authority under K.S.A. 72-8213 to call an election for
the purpose of reducing the number of grades to two. It is further
argued that subsection (e) of K.S.A. 72-8213 establishes the
number of grades necessary to be offered to keep open any
attendance facility, and that a school board has no legal authority
to reduce the number of grades being offered below those speci-
fied.

On the other hand the Board contends that boards of education
are endowed with general authority to organize and maintain
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schools, and this necessarily includes the authority to control and
change the grade usage at attendance facilities. The Board further
contends K.S.A. 72-8213(e) merely sets minimum grade usage
requirements for facilities of disorganized districts that were
being operated at the time the unified district was organized. The
Board says if it desires to reduce the grade usage below the grade
usage specified in subsection (e), a vote of the electors resident in
the area of the disorganized district is then required.

To construe the statute and resolve the issue it may be helpful
to review some of the history leading up to the present statute.

Prior to the Unified School District Act of 1963 (L. 1963, ch.
393), Kansas had a hodge-podge of school districts charged with
educating the elementary and high school students of the state.
The territory of the state was divided into separate grade or
common school districts, high school districts, and districts
which maintained both a high school and a grade school. Sur-
prising as it may seem, certain territory in the state was not in any
school district and paid no school taxes.

A 1961 Unified School District Act was held unconstitutional
by this court. School District, Joint No. 71 v. Throckmorton, 189
Kan. 259, 368 P.2d 367; 189 Kan. 590, 370 P.2d 89 (1962). A
subsequent act was enacted in 1963 and furnished the authority
for consolidating and unifying the school districts in the state.
The purpose of the act as stated was:

“[T]o establish a thorough and uniform system of free public schools throughout
the state whereby all areas of the state are included in school districts which

maintain grades one (1) through twelve (12), and kindergarten where desired.” L.
1963, ch. 393, § L.

To accomplish this purpose common school districts main-
taining only a grade school were combined in some cases with
rural school districts maintaining both a high school and a grade
school. In such cases, although only one unified school district
emerged, the patrons of the two disorganized districts usually
insisted on continuing the same grade usage in their own separate
school buildings. The legislators listened to the electors of the
local districts and they provided in the unified school district act
“[t]he board shall not close any attendance facility that was being
operated at the time the unified district was organized.” L. 1963,
ch. 393, § 23. An escape hatch was provided, however, and in
order to close any such attendance facility the board of the
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unified district was authorized to do so if it obtained the consent
of a majority of the resident electors in the area. The area referred
to was that which formerly was a part of the disorganized district.
This consent could be either by petition in writing or by an
election. The amount of grade usage necessary in any school
building to constitute the maintenance of an
was not designated in the original 1963 act,

In Hand v. Board of Education, 198 Kan. 460, Syl. 7 2,426 P.2d
124 (1967), it was held an attendance facility, as that term was
used in the law, was closed if the board discontinued any high
school, junior high school, or any elementary grade school which

had previously been operated by the disorganized school district.
If the board desired to close down any

tained at an attendance facility,
quired.

Hand was handed down on April 8, 1967, and on July 1, 1967,
the L. 1967, ch. 399, § 1 became effective and a subsection (e) had
been added. Subsection (e) provided:

“(e) Nothing in this section shall be d

attendance facility

school previously main-
consent or an election was re-

eemed to restrict or limit the authority of
any board to change the use of any attendance facility, so long as at least three (3)

high school grades, three (3) junior high school grades, or six (6) elementary
school grades are offered in such attendance facility.”

Thereafter this court decided Hensley v. Board of Education of
Unified School District, 210 Kan. 858, 504 P.2d 184 (1972). In
Hensley this court construed subsection (e) and decided that a
change in grade usage at the schoo] attendance facility at Ford,
Kansas from eight primary and four secondary grades to grades
seven, eight, and nine was authorized by the provisions of the
statute which is now K.S.A. 72-8213(e). Classes for grades one
through six and grades ten, eleven, and twelve had been discon-
tinued. The court held no consent or affirmative vote was required
if classes for either of the three categories of grades specified in
the statute were maintained. Grades seven, eight, and nine were
the “three (3) junior high school grades” referred to in subsection
(e) of the statute.

In Welch v. Board of Education, 212 Kan. 697, 512 P.2d 358
(1973), this court again examined the provisions of K.S.A. 79-
8213, There a rural high school district and a common school
district had united to construct a school building which had been

jointly used by the two districts. The rural high school district

i Yk

*
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had maintained a high school, grades nine through twelve, and
the common school district had maintained an elementary school,
grades one through eight. A unified district was formed under the
act and the territory of these disorganized districts was merged in
the new unified district. The unified board desired to discontinue
grades nine through twelve in the building which had previously
been used by both school districts. It was held the one building
had served as two separate attendance facilities and neither could
be closed without consent or an affirmative vote.

The last time this court considered this closing statute was in
Meinhardt v. Board of Education, 216 Kan. 57, 531 P.2d 438
(1975). In Meinhardt we held that a board of education may
change the use of an attendance facility of a disorganized district
without the consent of the electors so long as the proposed grade
usage consists of at least three high school grades, three junior
high school grades, or six elementary school grades. It was further
held under K.S.A. 72-8213 (e) kindergarten may be considered as
one of the six elementary grades necessary to fulfill the require-
ments of grade usage without obtaining the consent of the elec-
tors. )

K.S.A. 72-8213(a) begins with a prohibition against closing any
attendance facility that was being operated at the time the unified
district was organized provided three fourths (34) of the territory
of the disorganized district became a part of the unified district.
Later on in this subsection the board is granted the general
authority to close all attendance facilities other than those of such
disorganized districts. In addition to this latter authority, specific
authority is given in later subsections of the statute to close
certain other attendance facilities without consent and without an
election. These include any attendance facility which has failed
to receive accreditation, attendance facilities in any city which
has a population in excess of 20,000, attendance facilities in
territory attached or transferred to ay unified district after July 1,
1967, newly constructed attendance facilities which were built to
meet the needs of a unified school district, and finally, those
attendance facilities ordered closed by the State Fire Marshal.

We find no statutory provision in the school laws other than
subsection (e) of K.S.A. 72-8213, which sets a minimum grade
usage in any attendance facility. We note that K.S.A. 72-8212
directs that every unified district shall maintain, offer and teach
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grades one (1) through twelve (12), with kindergarten being
optional. This statute also requires that thirty (30) units of in-
struction be offered in grades nine (9) through twelve (12). This
section gives the board broad general authority to divide the
territory of the district into subdistricts for purposes of attend-
ance by pupils. The board may govern the use of all school
buildings in the district or may open any building for community
purposes. The board may make “all necessary rules and regula-
tions for the government and conduct of such schools, consistent
with the laws of the state.”

Since the legislature apparently has not set requirements in the
statutes for a minimum number of grades to be offered in a
facility, other than those attendance facilities of the special dis-
organized districts, we must look to the regulations adopted by
the Kansas Department of Education. This department is given
the authority to adopt standards or regulations for the accredita-
tion of schools, including both elementary and secondary
schools. K.S.A. 72-7513(a)(3). The department oversees the su-
pervision of the public schools. K.S.A, 72-7513(b). The depart-
ment is specifically authorized to adopt rules and regulations for
these purposes. K.S.A. 72-7514,

In exercising this power of supervision the Department of
Education has adopted some regulations. We can find no provi-
sion in these regulations setting a minimum number of grades to
be maintained in an attendance facility. The department regula-
tions do, however, include standards and procedures for accred-
iting schools, but again, none of these regulations establish a
minimum number of grades required to be offered at any attend-
ance facility. K.A.R. 1981 Supp. 91-30-14a on accreditation pro-
vides:

“(a) Administration. Elementary schools shall conform to the provisions of
K.S.A. 72-1107, regarding age of entrance.

“(b) Organization. (1) An accredited elementary school shall be organized to
include any combination of grades kindergarten through nine (9).

“(2) The middle school concept of organization shall be recognized as a
consecutive combination of any grades five (5) through nine (9).

“(3) Kindergarten classes shall be organized separately from other grades and
shall be organized on a basis of not less than two and one-half (2 %) clock hours
each day when in session.

“(4) Any organization or reorganization of a school shall be done in compliance
with the provisions of K.S.A, 72-8213 or K.S.A, 72-8213a.”
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As we understand subsection (b)(1) of this regulation, any
combination of grade usage, kindergarten through nine, may
receive approval by the State Department of Education. When a
person considers this regulation along with K.S.A. 72-8213(e)
which restricts the authority of the board to reduce grade usage in
attendance facilities of disorganized districts, it seems clear the
statutory limitation in K.S.A. 72-8213(e) merely draws the line
where consent or an election is required if a unified board wishes
to close schools or reduce grade usage below required levels at an
attendance facility of a disorganized district.

Generally, it would appear the State Board of Education in its
accreditation process is in a better position to determine and
enforce minimum grade usages in attendance facilities than the
legislature. Subsection (e) does not appear to be intended by the
legislature to set an inflexible minimum grade usage in the
schools of the state.

Under X.S.A. 72-8213(e) no consent or affirmative vote of elec-
tors is required to reduce grade usage so long as the board offers at
least three (3) high school grades, or three (3) junior high school
grades, or six (6) elementary school grades in the attendance
facilities of the disorganized and merged districts. However,
before a board may close such an attendance facility and before a
board may reduce the grade usage to less than the number of
grades specified in subsection (e) it must have the affirmative vote
or consent of a majority of the resident electors in the territory
located in the disorganized district.

Plaintiff-appellant argues that a board of education has neither
express nor implied authority to conduct such an election in the
present case. In support thereof he cites specific statutes which
tave granted authority to the boards to call elections to issue
bonds, to diserganize districts, and to approve a change in
method of voting on board members. No implied authority was
{ound in those statutes. Appetlant relies on State, ex rel., v. Rural
High School District No. 7, 171 Kan. 437, Syl. € 1, 233 P.2d 727
11951), for the following rule:

A

School districts and other subdivisions of the state have only such powers as
are cunferred upon them by statute, specificaily or by clear implication, and any
reasonable doubt as to the existence of such power should be resolved against its
exwstence.”
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We agree with the rule of law cited but come to a different
conclusion as to application of the rule in this case.

There can be little doubt that the legislature has restricted the
authority of boards of education to close attendance facilities and
to reduce grade usage of the particular attendance facilities de-
scribed in K.S.A. 72-8213(qa), i.e., those previously serving a
disorganized district which had three-fourths (34) of its territory
included in the unified district. The legislature did, however,
specifically authorize the unified school district board to call an
election and submit the question of closing such an attendance
facility to a vote of the resident electors.

Also under subsection (e) of this statute, no election is required
to reduce grade usage to the minimum levels specified. We note a
board is granted broad authority in K.S.A. 72-8212 to divide the
district in subdistricts for the purpose of directing the attendance
of pupils, and the board is given title to, and the care and keeping
of all school buildings. After considering the entire statutory
framework, we hold that when the legislature authorizes a school
board to hold an election under K.S.A. 72-8213 and on an affirm-
ative vote of a majority of electors reduce the grade usage at an
attendance facility to zero, thus closing the facility, there appears
a clear implication of authority to call an election to obtain from
the electors consent to reduce grade usage to be offered at the
facility to less than six elementary grades without closing the
facility completely.

The election proposed by the Board of Education was not only

proper but was required under the provisions of K.S.A. 72-8213.
Judgment affirmed.
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No. 35,721~

NATIONAL EDUCATION AssOCIATION - WicHITA, Appellee, v. Uni

vy

FIED SCHOOL District No. 259, SEpcwick County, Kansas,
Appellant.
(674 P.2d 478)
SYLLABUS BY THE COURT

- APPEAL AND ERROR—Standard of Review of Trial Court’s Findings of

Fact and Conclusions of Law. The standard of review by an appellate court is
well established. Where the trial court has made findings of fact and conclu-
sions of law, the function of this court on appeal is to determine whether the
findings are supported by substantial competent evidence and whether the
findings are sufficient to support the trial court’s conclusions of law. City of
Council Grove v. Ossmann, 219 Kan. 120, 546 P.2d 1399 (1976); Sunflower
Electric Coop., Inc. v. Tomlinson Qil Co., 7 Kan. App. 2d 131, 638 P.2d 963
(1981), rec. denied 231 Kan. 802 (1982).

- SCHOOLS—Teachers’ Contracts—Power and Authority of School Board to

Contract. A school district is an arm of the State existing only as a creature of
the legislature to operate as a political subdivision of the state. A school
district has only such power and authority as is granted by the legislature and
its power to contract, including contracts for employment, is only such as is
conferred either expressly or by necessary implication. Gragg v. U.S.D. No.
287, 6 Kan. App. 2d 152, Syl. 13, 627 P.2d 335 (1981).

- LABOR—Closure Clause in Employment Contract—Waicer of Union’s Right

to Bargain. A closure clause is nothing but a diluted form of waiver. The
general rule is that a waiver of a union’s right to bargain must be clear and
unmistakable. N.L.R.B. v. R. L. Sweet Lumber Company, 515 F.2d 785, 795
(10th Cir. 1975).

. SCHOOLS--Teachers” Contracts—Board Cannot Make Unilateral Changes

in Items \Which Are Mandatorily Negotiable. Aftera negotiated agreement has
been reached between the exclusive representative of professional employees
and a board of education pursuant to K.S.A. 72-5413 et seq., then during the
time that agreement is in force, the board, acting unilaterally, may not make
changes in items which are mandatorily negotiable, but which were not

noticed for negotiation by either party and which were neither discussed -

during negotiations nor included within the resulting agreement. Dodge City
Nat1 Education Ass'n v. U.S.D. No. 443, 6 Kan. App. 2d 810, Syl., 635 I.2d
1263, ret. denied 230 Kan. 817 (1981).

. SAME—Teachers” Contracts—Topics Made Mandatorily Negotiable by

Statute. The appellate courts of Kansas have held that if a topic is by statute
made a part of terms and conditions of professional service, then a topic is by
statute made mandatorily negotiable. Tri-County Educators’ Assn ¢. Tri-
County Special Ed., 225 Kan. 781, 594 P.2d 207 (1979, NEA-Topeka, Inc. v.
U.S.D. No. 501, 225 Kan. 445, 592 P.2d 93 (1979).

Appeal from Sedgwick district court. Pauvt, W, Crank, judge. Opinion filed

December 20 1983, Affirmed.

William H. Dye. of Foulston, Sictkin, Powers & Eberhardt, of Wichita, argued
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the cause, and Wyatt M, Wright, of the same firm, was with him on the briefs for
the appellant.

David M. Schauner, of Topeka, argued the cause and was on the briefs for the
appellee,

The opinion of the court was delivered by

LockerT, J.: This is an appeal by the defendant, Unified
School District No. 259, from an order of the District Court of
Sedgwick County, Kansas, in favor of the plaintiff, National
Education Association - Wichita. The district court enjoined
defendant from unilaterally implementing a schedule change by
eliminating a “coordination” work period and replacing that
period with an additional period of classroom instruction.

The National Education Association - Wichita (NEA-Wichita)
is the exclusive bargaining representative for all teachers in
U.S.D. No. 259. Unified School District No. 259, Wichita, Kansas
(the Board) is the owner of the Roosevelt Junior High School
facility. Between February and October of 1981, NEA-Wichita
and the Board participated in negotiations concerning the terms
and conditions of professional service. During the negotiation
process and the school vear preceding negotiations, six of the
Board’s fifteen junior high schools operated on a six-period day,
while the other nine operated on a seven-period day. The length
of the school day was from 8:00 a.m. until 3:00 p.m. at all fifteen
of the junior high schools. The negotiated contract had an effec-
tive date of August 1, 1981, and extended through July 31, 1983.

The schedule at Roosevelt Junior High School consisted of six
periods for the 1978-79 school year. The teachers at Roosevelt
each taught five classes and each teacher had a planning period
in which to prepare for classes. The class schedule for Roosevelt
was unilaterally changed for the 1979-80 school year by the
school’s administration. Without altering the school hours, the
number of periods was increased from six to seven with the
length of each period being shortened.

A new tcam teaching concept was instituted by the school’s
administration for the 1979-80 school year at Roosevelt and
implemented by the creation of the seventh period. The concept
was designed to improve communication between students and
teachers, and between parents of the students and tepchers.
Under the new program, teachers were formed into multi-
teacher teams for cach grade. A team leader was appointed for
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each team and was required to plan activities for the team. The
only member of the team that received extra pay for the seventh
hour was the team leader. The seventh period of the day was
used by the team to meet and discuss progress of students taught
by the team, or a teacher could meet with a student, or teachers
could meet in a group to discuss a student or students, or a
teacher could meet with a parent of a student. Teachers taught
for five periods, had one planning period, and met with the team
or carried out team activities for one period. During these
periods reserved for the team, students would be assigned to
elective courses, such as music or art. The unilateral implemen-
tation of the team teaching process by the school’s administration
was enthusiastically accepted by the teachers of Roosevelt.

The seven-period team teaching concept was in effect at Roo-
sevelt when the August 1, 1981, agreement took effect. In Feb-
ruary, 1982, the Board issued to Roosevelt Junior High’s princi-
pal a bulletin requiring the seventh period no longer be used for
team teaching; instead the extra hour would be used by the
teachers to teach the regular subjects. The Board directed this
change to facilitate the scheduling of remedial reading classes
pursuant to a curriculum recommendation made by a community
task force previously appointed by the Board. The principal of
Roosevelt, James E. Haught, abandoned the team teaching ap-
proach. The team period was converted to a teaching period, to
enable remedial reading to be added to the schedule. The
principal impact of this change upon the teachers at Roosevelt
was that it required them to prepare and to teach one additional
class each day, although each teacher would teach only a few
additional minutes a day. NEA-Wichita claims that the Board
was attempting to unilaterally change, without negotiation, the
teachers” “hours and amount of work,” a mandatorily negotinble
topic set forth in K.S.A. 72-5413(1), and sceks to enjoin the Board
from changing the seventh period to an additional teaching
period.

On March 30, 1983, the district court granted NEA-Wichita's
motion to permanently enjoin the Board from unilaterally
changing a term and condition of the teachers’ employment
without first negotiating the topic with NEA-Wichita. The dis-
trict court, relying on Chee-Craw Teachers Assm v, U.S.D. No.

. 247, 225 Kan. 561, 593 P.2d 406 (1979), and Dodge City Nat'l
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“ducation Ass’n v. U.S.D. No. 443, 6 Kan. App. 2d 810, 635 P.2d
1263, rev. denied 230 Kan. 817 (1981), found that the number of
class periods per day is a topic that is, by statute, mandatorily
wegotiable. Additionally, the district court found that the number
of class periods to ‘be taught in the normal school day by a
~lassroom teacher in U.S.D. No. 259 during the vears 1981, 1982
.nd 1983 was not a subject of negotiation leading to the agree-
ment now in force covering those years. The Board appealed
from the March 30, 1983, decision of the district court. This case
was transferred from the Court of Appeals to the Supreme Court.

The standard of review by an appellate court is well estab-

iished. Where the trial court has made findings of fact and
conclusions of law, the function of this court on appeal is to
Jetermine whether the findings are supported by substantial
competent evidence and whether the findings are sufficient to
support the trial court’s conclusions of law. City of Council
Groce v. Ossmann, 219 Kan. 120, 546 P.2d 1399 (1976); Sun-
flower Electric Coop., Inc. v. Tomlinson Oil Co., 7 Kan. App. 2d
131, 638 P.2d 963 (1981), rev. denied 231 Kan. 802 (1982).

The Board contends that the trial court erred in finding that it
failed to negotiate with NEA-Wichita any increase in the number
of class periods to be taught by a teacher. The contention that
negotiations on this topic did occur is based largely on the fact
that the 1981-83 contract and Art. V, Sec. D, Para. 7 deleted all
reference to the word “hours” and substituted “periods” pursu-
ant to a proposal made by the Board. This language change
occurred in a paragraph that dealt solely with the activities and
hours of a departmental coordinator, a teacher appointed to
coordinate the activities of a subject matter area having three or
more teachers.

The 1980-81 contract in pertinent part stated in Art. V, Sec. D,
Para. 7:

“(a) Junior High and Senior High Department Coordinators with 9-17 teachers
in the department shall be assigned one (1) coordination work hour per day.

“{hy Junior High and Senior High Department Coordinators with 18 or more
teachers in the department shall be assigned two (2) coordination work hours per
day.

"‘(c) In cach case cited in this paragraph, the coordination work hour(s) is in
licu of a teaching work houres); and the number of teaching hours plus the
number of coordination work hours shall equal no more than five (5) hours per
day.
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“(d) The coordination work hour(s) is for the purpose of coordinating the
activities of the department.

“(e) With approval of the building principal, a department coordinator may be
provided with a substitute teacher to release the department coordinator from
teaching responsibility in order that the department coordinator may fulfill
responsibilities not possible to accomplish during coordination work hours.”

The 1981-83 contract contained this identical language regarding
coordination work periods, except the word “periods” was sub-
stituted for the word “hours,” and (¢) was changed to state:

“In each case cited in this paragraph, the coordination work period(s) is in lieu
of a teaching work period(s).”

The trial court found that the change in wording was intended
by the parties to more accurately reflect the actual time spent by
departmental coordinators in schools already on a seven-period
day where the coordination work period was less than 60 min-
utes. The paragraph heading itself evidences the fact that the
change in the wording applied only to teachers who were de-
partmental coordinators and not to all teachers. The trial court
found that the change was not intended by the parties to affect
anyone other than the departmental coordinators, Findings by
the trial court indicate that the change in wording was solely an
attempt at semantic clarification concerning departmental coor-
dinators and not the result of full negotiations concerning the
number of class periods to be taught by all classified personnel.

There is sufficient evidence to support the trial court’s finding
that the topic of the number of class periods to be taught per day
was not negotiated.

The Board urges a contractual distinction between Dodge City
Nat'l Education Ass’n v. U.S.D. No. 443, 6 Kan. App. 2d 810, and
this case. The Board contends that the contract atissue in Dodge
City contained neither a “management rights clause” nor a
“closure clause,” unlike NEA-Wichita and the Board’s 1981-83
contract which included both such clauses. The management
rights clause language appeared in the 1980-81 contract between
NEA-Wichita and the Board but was not titled as such until the
1981-83 contract. This clause, as included in the 1981-83 con-
tract, states:

“SECTION B: MANAGEMENT RIGHTS

“Paragraph I: The Association acknowledges that the Board and the Superin-
tendent have certain exclusive statutory rights und responsibilities which they
may not surrender and that except as expressly provided otherwise by this
agreement or by law, the final adoption of school policy, the administration and
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operation of the schools, and the direction of the employees are vested exclu-
«tvely in the Board and the administrative staff. Nothing herein shall be con-
«rued to limit the statutory power and duty of the Board to make, amend, or
~wecute decisions and policies that are necessary to operate and maintain the
teaching program and schools and to otherwise carry out its lawful rights and
ssponsibilities. Neither shall anything in this agreement be construed to limit
e statutory power and duty of the Superintendent.”

The language of the closure clause had not appeared in previous
~ontracts between the parties. This new clause, as included in
the 1981-83 contract, states:

"SECTION E: CLOSURE CLAUSE

‘Paragraph 1: Both the Board and the Association acknowledge that all manda-
wory subjects of negotiations have been negotiated and neither party has any right
1o negotiate further on these or any other subjects during the term of this
agreement except by mutual consent.

“Paragraph 2: This agreement may be amended at any time by mutual consent.
However, no amendment to this agreement shall be binding unless executed in
writing and ratified by both the Board and the Association.”

The Board contends that its inclusion in the 1981-83 contract of
the management rights and closure clause justifies its unilateral
change in the number of class periods per day and distinguishes
this case from Chee-Craw Teachers Ass’n v.=U.S.D. No. 247,225
Kan. 561, and Dodge City, 6 Kan. App. 2d 810.

School districts in Kansas have only the power and authority
that has been delegated to them:

A school district is an arm of the state existing only as a creature of the
legislature to operate as a political subdivision of the state. A school district has
only such power and authority as is granted by the legislature and its power to
contract, including contracts for employment, is only such as is conferred either
eapressly or by necessary implication.” Gragg ¢. U.S.D. No. 287, 6 Kan. App. 2d
132, Syl €3, 627 P.2d 335 (1981).

The inclusion of the management rights clause in the 1981-83
contract cannot enlarge the authority or power granted to the
Board by the legislature. The language of the clause expressly
recognizes that the Board and superintendent possess “statutory
rights and responsibilities,” and “statutory power and duty,”
which shall not be surrendered or limited except as expressly
provided otherwise by this agreement or by law. The essential
function of this clause is to preserve in the Board the authority
which has been granted to it by statute.

The general grant of statutory power to its school board is

< found in K.S.A. 1982 Supp. 72-8205(c), which states:
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“The board shall have authority to prescribe courses of study for each vear of
the school program and provide rules and regulations for teaching in the school
district and general government thereof, and to approve and adopt suitable
textbooks and study material for use therein subject to the plans, methods, rules
and regulations formulated and recommended by the state board of education.”

The general authority is limited by K.S.A. 72-5413(1), which
provides that certain topics shall be mandatorily negotiable.
Among these topics is “hours and amounts of work,” an item
interpreted to include the number of class periods per day. In
light of this statutory limitation of the Board’s general power, the
existence in the 1981-83 contract of the management rights
clause does not sufficiently distinguish this case from Dodge
City.

The Board also contends that there is a contractual distinction
in its claim that the closure clause functions as a type of waiver
which precludes NEA-Wichita from complaining and/or litigat-
ing each time a principal makes a decision impacting upon a
“term and condition of professional service.” Additionally, the
Board contends that the closure clause allows it to act unilater-
ally on any item not included in the agreement. In certain cases,
narrowly drafted closure clauses exercised in good faith have
been found to constitute a waiver of a union’s rizht to require an
employer to respond to a bargaining demand. See, e.g., GTE
Automatic Electric Incorporated, 261 N.L.R.B. 1491, 110
L.RR.M. (BNA) 1193 (1982). By permitting the employer to
invoke the closure clause as a shield against the union in the
mid-term demand for bargaining about a new subject matter not
specifically covered by the terms of the agreement, the court
promotes contract stability and fosters industrial peace. How-
ever, the Board has not cited to this court cases which support its
contention that a closure clause, coupled with a management
rights clause, grants the Board a right to unilaterally change
conditions of emplovment not included in the agreement.

A closure clause is nothing but a diluted form of waiver. The
general rule is that a waiver of a union’s right to bargain must be
clear and unmistakable. N.L.R.B. v. R. L. Sweet Lumber Com-
pany, 515 F.2d 785, 795 (10th Cir. 1975). The trial court found
that NEA-Wichita had not waived any of its rights to bargain.

The management rights clause and the closure clause, when
viewed separately or read together, fail to justify the Board’s
unilateral change in the number of class periods per day in
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Roosevelt Junior High. The existence in the 1981-83 contract of
these two clauses does not provide a sufficient basis for distin-
cuishing the case from Chee-Craw and Dodge City. :

The Board contends that the trial court erred in its reliance
upon Chee-Craw and Dodge City, which established that the
number of class periods per day is a mandatorily negotiable
topic.

Chee-Craw involved a dispute between a teachers association
and U.S.D. No. 247 arising from their professional negotiations.
In that case, this court defined the scope of mandatorily negoti-
able topics, and listed nineteen different topics which it declared
to be mandatorily or nonmandatorily negotiable. One of the
included topics was:

“12. WORKDAY (length of day, arrival and departure time, number of teaching

periods, duty-free lunch period, and no custodial work}—Negotiable.” 225 Kan.
at 570.

Chee-Craw established that the number of teaching periods per
day is mandatorily negotiable under K.S.A. 72-5413(1), since it is
included in the statutory term hours and amount of work.

The Court of Appeals in Dodge Cit , 6 Kan. App. 2d 810, Syl.,
held:

“After a negotiated agreement has been reached between the exclusive repre-
sentative of professional employees and a board of education pursuant to K.S.A.
72-5413 et seq., then during the time that agreement is in force, the board, acting
unilaterally, may not make changes in items which are ‘mandatorily negotiable,’
but which were not noticed for negotiation by either party and which were
neither discussed during negotiations nor included within the resulting agree-
ment,”

In Dodge City, Justice Miller, sitting with the Court of Appeals,
agreed with the trial court’s finding and stated:

“[Slince the number of teaching periods is a mandatorily negotiable item, the
Board has no authority to unilaterally change the number of teaching periods

without first submitting the proposed change to negotiations pursuant to K.S.A.
T2-5423.” 6 Kan. App. 2d at 811.

The Professional Negotiations Act, K.S.A. 72-5413 et seq., was
adopted in 1970. Among the topics included in the category
“[tlerms and conditions of professional service” is “hours and
amounts of work . . | regardless of its impact on the em-
plovee or on the operation of the educational system.” K.S.A.

72-5413(1). The appellate courts of Kansas have held that if a
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topic is by statute made a part of terms and conditions of profes-
sional service, then a topic is by statute made mandatorily
negotiable. Tri-County Educators’ Ass’n . Tri-County Special
Ed., 225 Kan. 781, 594 P.2d 207 (1979); NEA-Topeka, Inc. o.
U.S.D. No. 501, 225 Kan. 445, 592 P.2d 93 (1979). The term
“hours and amount of work” has been interpreted to include the
following:

1. The number of in-service days required in excess of 180.
NEA-Parsons v. U.S.D. No. 503, 225 Kan. 581, 593 P.2d 414
(1979);

2. One half-day at the end of each grade period for grade card
preparation and planning. NEA-Kansas City v. U.S.D. No. 500,
227 Kan. 541, 608 P.2d 415 (1980);

3. Seven and one-half hour teacher workday with a 30-minute
daily preparation time without assigned duties. NEA-Kansas
City;

4. The number of required, without pay, after-hours faculty
meetings. NEA-Kansas City;

5. Workday (length of day, arrival and departure time, number
of teaching periods, duty-free lunch period, and no custodial
work). Chee-Craw; and

6. The number of teaching periods per day. Dodge City.
These items were held to be mandatorily negotiable. Conver-
sely, the term “hours and amount of work”’ has been held not to
include class size, which is therefore not a mandatorily negoti-
able item. NEA-Topeka, Inc. v. U.S.D. No. 501, 225 Kan. at 452,
Since the number of class periods per day is a mandatorily
negotiable topic as Chee-Craw and Dodge City ihdicate, the
Board may not act unilaterally on that topic, but must enter into
professional negotiation with the plaintiff before taking action.

The Board claims that the Chee-Craw decision is inapplicable
to this fact situation because the teachers in U.S.D. No. 259
performed their activities on the basis of “duties” and not upon
the basis of “hours.” The Board urges a distinction between “one
who performs only duties and one who performs duties only
during certain hours.” Chee-Craw was silent as to what the past
practice in the school district had been concerning whether
teachers performed their services on the basis of hours or duties.
Chee-Craw determined the question of negotiability by using a
definitional approach that looks beyond the particular phraseol-
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~uy of a proposal to the topic to which the label has been applied.
The Board’s contention that the teachers in U.S.D. No. 259
nerformed their activities on the basis of duties instead of hours
fuils to demonstrate the inapplicability of the Chee-Craw hold-
ing to this case.

The Board believes that a school board’s statutory duty to
negotiate changes arises only when the Board desires to change
its established practice in a mandatorily negotiable area. The
nolding in Dodge City precludes the Board from unilaterally
making changes in any item which is mandatorily negotiable,
without reference to whether or not an “established practice”
exists in a mandatorily negotiable area.

The trial court is affirmed.
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No. 60,273

Doris MILLER, Appellant, v. Boarp oF EpucaTion, UNIFIED
Scroor District No. 470, CowLEY CounTy, Kansas, Appellee.

SYLLABUS BY THE COURT

1. STATUTES—Construction of Two Statutes in Pari Materia. Two statutes in
pari materia should be read together and harmonized, if possible, so that they
both may have effect.

2. SCHOOLS—Teachers’ Contracts—~Nonrenewal—Show Cause Requirements
for Nonrenewal. K.S.A. 72-9004(f) is narrowly construed to mean that, while
school districts must evaluate all teachers, they must show cause for nonre-
newal only of tenured teachers.

3. SAME—School District’s Power to Contract—Statutory Authority. A school
district has only such power and authority as is granted by the legislature, and
its power to contract, including contracts for employment, is only such as is
conferred either expressly or by necessary implication.

4. SAME—Teachers’ Contracts—Breach of Contract Action for Nonrenewal of
Nontenured Teacher—School District Cannot Defeat by Contract Statutory
Tenure Requirements. In a breach of contract case, it is held: The trial court
did not err in holding the legislature did not intend to authorize school
districts to enter into contracts that would have the effect of defeating the two
consecutive years of employment necessary for tenure under K.S.A. 72-5445.

Appeal from Cowley District Court; ROBERT L. BisHop, judge. Opinion filed
October 22, 1987. Affirmed.

David M. Schauner and Sally H. Rogers, of Topeka, for the appellant.
Donald Hickman, of Hickman & Mills, of Arkansas City, for the appellee.

Before ABsotT, C.J., Davis and Six, JJ.

ABsoTT, C.].: Doris Miller, a nontenured teacher, appeals from
summary judgment entered in favor of the Board of Education,
Unified School District No. 470, (U.S.D. 470) in a breach of
contract action for nonrenewal of her teaching contract.

The decision of the trial judge in this case is thorough and well
reasoned, and reflects a great deal of thought. Basically, he holds
that statutes providing for the termination without reason of a
nontenured teacher prevents the enforcement of a negotiated
agreement which clearly provides a different scheme.

The question presented on appeal is one of law: Whether a
school board may, by a collectively negotiated contract, restrict
its right to terminate a nontenured teacher.
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Statutory Rights

At the heart of this question is the legislative intent reflected
in the applicable statutes. Four acts control the formation, con-
tinuation, and termination or nonrenewal of teacher contracts:
the Continuing Contract Law, K.S.A. 72-5410 et seq.; the Pro-.
fessional Negotiations Act, 72-5413 et seq.; the Due Process
Procedure and Contract Termination Act, 72-5436 et seq.; and
the Evaluation of Certificated Personnel Act, 72-9001 et seq.

The purpose of the Continuing Contract Law is to eliminate
uncertainty and possible controversy regarding the future status
of a teacher and a school concerning the teacher’s continued
employment. Krahl v. Unified School District, 212 Kan. 146, Syl.
¢ 2, 509 P.2d 1146 (1973).

The Evaluation of Certificated Personnel Act mandates spe-
cific evaluation procedure for all teachers. The legislative intent
for the act “is to provide for a systematic method for improve-
ment of school personnel in their jobs and to improve the
educational system of this state.” K.S.A. 72-9001.

The act, in pertinent part, requires:

“Every board shall adopt a written policy of personnel evaluation procedure
in accordance with this act and file the same with the state board. Every policy so
adopted shall:

“(b) Include evaluation procedures applicable to all employees.

“(c) Provide that all evaluations are to be made in writing . . . .

“(d) (1) Provide that every employee in the first two consecutive school years
of employment shall be evaluated at least one time per semester by not later
than the 60th school day of the semester . . . . K.S.A. 72-9003. (Emphasis
added.)

The act also provides:

“(f) The contract of any person subject to evaluation shall not be nonrenewed
on the basis of incompetence unless an evaluation of such person has been made
prior to notice of nonrenewal of the contract and unless the evaluation is in
substantial compliance with the board’s policy of personnel evaluation proce-
dure as filed with the state board in accordance with the provisions of K.S.A.
729003, and the amendments thereof.” K.5.A. 72-8004. (Emphasis added.)

Two statutes in pari materia should be read together and
harmonized, if possible, so that they both may have effect. City
of Overland Park v. Nikias, 209 Kan. 643, 646, 498 P.2d 56
(1972). Thus, courts read 72-9004(f) narrowly to mean that, while
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school districts must evaluate all teachers, they must show cause
for nonrenewal only of tenured teachers. Burk v. Unified School
Dist. No. 329, Wabaunsee Cty., 646 F. Supp. 1557, 1563 (D. Kan.
1986). To do otherwise “would totally obliterate the distinctions
carefully drawn by the Kansas Legislature in providing for dif-
ferent procedures for renewal of tenured versus nontenured
teachers and principals.” Burk, 646 F. Supp. at 1561,

In Burk, the court held that the purpose of the Evaluation of
Certificated Personnel Act—to improve school personnel in their
jobs—does not extend to nontenured, nonrenewed teachers,
because they will not remain in the school district’s system, 646
F. Supp. at 1563.

Ina case involving a nontenured teacher and a simple decision
not to renew, we held that no property right was involved and no
hearing was required. Gragg v. U.S.D. No. 287, 6 Kan. App. 2d
152, 156, 627 P.2d 335 (1981). Our Supreme Court has held that
“[tlenured teachers cannot be dismissed for arbitrary rea-
sons . . . .” Gillett v. U.S.D. No. 276, 227 Kan. 71, 77-78, 605
P.2d 105 (1980). Nontenured teachers do not enjoy that protec-
tion. “As to a simple decision” not to renew a nontenured
teacher’s contract, made at the end of the school year, the courts
have held that no hearing need be provided, neither before the
decision not to renew, nor after it.” Crane v. Mitchell County
U.S.D. No. 273, 7 Kan. App. 2d 430, 433-34, 643 P.2d 1125,
reversed on other grounds 232 Kan. 51, 652 P.2d 205 (1982). See
Arneson v. Board of Education, U.S.D. 236, 8 Kan. App. 2d 178,
179, 652 P.2d 1157 (1982), rev. denied 232 Kan. 875 (1983).

In the present case, plaintiff was a nontenured teacher em-
ployed by U.S.D. 470 for only two consecutive years. U.S.D. 470
gave her notice of intent to nonrenew on April 4, 1986, within the
notice requirements of K.S.A. 72-5411 and K.S.A. 72-5437. Un-
less plaintiff’s statutory rights were expanded by a valid contract,
she has no cause of action.

Contractual Rights

Plaintiff contends that Article XI of the negotiated Master
Agreement and, by incorporation, the evaluation procedure for
certified personnel provide her with a shield against arbitrary
nonrenewal. Defendant responds that if U.S.D. 470 increased
the rights of nontenured teachers beyond statutory require-
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ments, it acted ultra vires, and the contractual provision is void.
Article XI of the negotiated Master Agreement reads as fol-
lows:

“All Faculty members will be evaluated each school year. Teachers in their
first and second years of employment in USD 470 will be evaluated twice each
year; the first evaluation to be completed by the 60th day of instruction of first
semester and the second to be completed by the 60th day of instruction of the
second semester. Teachers in subsequent years of employment with the district
(third year or more) will be evaluated at least once, not later than February 15th
of each year.

“An evaluation shall be based upon at least one formal visitation of the
teacher's classroom by his or her building principal or designated evaluator. A
formal visitation of each year will be with prior notice. The specific day of the
formal visitation will be designated and pre-conference shall be held between
the evaluator and evaluatee to allow for the discussion of class plans and
objectives. At the pre-conference, a Form 1 shall be completed. Subsequent
formal or informal visitations may be at the discreation [sic] of the evaluator on an
announced or unannounced basis. A pre-conference is not required after the first
formal visitation.

“A post-visitation conference must be held between the evaluator and eva-
luatee within three (3) working days after each formal visitation. During a
post-visitation and [sic] conference, the evaluator will discuss the data collected
during the visitation and the evaluatee.will be presented with a copy of the
observation data sheet, form 2, or Form 4. Any evaluation area in which the
performance of the evaluatee was considered by the evaluator to be unsatisfac-
tory will be noted on a Form 3. Such notice will place the evaluatee on a Plan of
Assistance. Any information gathered during informal visitations that has a
bearing on an unsatisfactory judgement [sic] must be documented and pre-
sented to the evaluatee at the next observation conference or sooner. The formal
evaluation instrument, Form 4, will be completed by the evaluator in time to
comply with the deadlines designated in paragraph one. Prior to a conference
being held to discuss the results of the formal evaluation, the evaluatee will be
given the opportunity for self-evaluation, by judging their own performance on a
Form 4. The evaluatee has the right to make written response to any comments
made by the evaluator during the conference. Any response must be turned in to
the evaluator within two weeks after the conference so that it can be attached to
the evaluation. All evaluations will be retained in the Personnel Office for three
years.”

The plan of assistance program is also set out in detail in the
agreement.

Plaintiff had five evaluations during her employment with
U.S.D. 470. The evaluation form has four boxes for each evalua-
tion area. The boxes are labeled “Meets or Exceeds Acceptable
Standards,” “Needs Improvement,” ‘Unsatisfactory,” and “Not

. EXHIBIT D-3
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Applicable.” Plaintiff did not receive an “Unsatisfactory” rating
on any evaluation area on any of the evaluation reports. She did
receive comments as to how she might improve in certain areas,
but certainly nothing that would give any indication that her
work was unsatisfactory, or that her job was in jeopardy.

Although the trial judge specifically declined to decide the
case on whether an “Unsatisfactory” rating is necessary to trigger
the negotiated contract provision in question, we believe we
would be justified in affirming the trial court on that basis. In any
event, the trial court did not err for the following reasons.

School districts are creations of the state legislature. “‘A
school district has only such power and authority as is granted by
the legislature and its power to contract, including contracts for
employment, is only such as is conferred either expressly or by
necessary implication.” (Citations omitted.)” Gragg v. U.S.D. No.
287, 6 Kan. App. 2d at 155.

A municipal corporation cannot bind itself by any contract
beyond the scope of its powers, and anyone contracting with the
corporation is deemed to know the corporate limitations in this
respect. Thus, any attempt by a board of education to contract for
terms violating specific statutory terms would be ultra vires and
void. Gragg, 6 Kan. App. 2d at 155. ‘

Burk v. Unified School Dist. No. 329, Wabaunsee Cty., 646 F.
Supp. 1557, was decided prior to the last session of the legisla-
ture and, although Burk was an administrator, we believe the
reasoning is also applicable to a classroom teacher. In Burk, the
court reasoned:

“This interpretation, however, would clearly conflict with the Due Process and
Administrators’ Acts, which by negatjve implication, provide that nontenured
personnel may be dismissed for any reason or no reason at law.

“All statutes in pari materia (i.e., those enacted by the same legislature
concerning the same subject matter) must be read and construed together. City of
Overland Park v, Nikias, 209 Kan. 643, 646, 498 P.2d 56, 59 (1972). Such statutes
must be construed in harmony if possible to the end that all may be given full
force and effect. Id.

“The only way in which the Evaluation Act can be read in harmony with the
Due Process and Administrators” Acts is to read K.S.A. 72-9004(1) very narrowly.
Construed in this manner, we read subsection (D as merely requiring that the
Board evaluate the employee at some time before nonrenewal and that the Board
follow its own procedures. It does not require the Board to renew if the employee
possesses certain qualities or nonrenew if the employee lacks certain qualities.

EXHIBIT D-4
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That would clearly contradict the Kansas Legislature’s intent in enacting the Due
Process and Administrator’s Acts.

“Furthermore, although the stated purpose of the Evaluation Actis ‘to provide
for a systematic method of improvement of school personnel,” K.S.A. 72-9001,
there is no requirement that the employee, particularly a nontenured employee
about to be nonrenewed, be given an opportunity to improve before notice of
nonrenewal may be given. To imply such a requirement would put the Evalua-
tion Act at odds with the fact that only tenured employees are entitled to special
protection as provided in the Due Process and Administrators’ Acts. The only
consistent interpretation of the Evaluation Act is that its purpose is to provide for
the improvement of employees who remain in the school district’s employ.” 646
F. Supp. at 1563.

As to a contract right, the Burk court said:

“In the case at bar. the school board’s evaluation policy and other items relied
upon by plaintiff, requiring that the employee be given the opportunity to correct
his deficiencies, amount to de facto tenure for teachers and principals employed
for less than two vears. As we discussed above, this is in direct conflict with the
Due Process and Administrators” Acts, which provide nontenured employees no
expectation of continued employment.

“A school district is an arm of the state ‘existing only as a creature of the
legislature to operate as a political subdivision of the state.” Wichita Public
Schools Employees Union v. Smith, 194 Kan. 2, 4, 397 P.2d 357, 359 (1964). A
school district or Board of Education has only limited authority to promulgate
policies and enter into contracts. Any attempt by a district or board to enter into a
contract or formulate a policy that violates state law is ultra vires and void. Gragg
. U.S.D. No. 287, 6 Kan. App. 2d 152, 155, 627 P.2d 335, 339 (1981). As the court
of appeals stated in Gragg:

‘A school district has only such power and authority as is granted by the
legislature and its power to contract, including contracts for employment, is only
such as is conferred either expressly or by necessary implication. Wichita Public
Schools Employees Union v. Smith, 194 Kan. 2, 4, 397 P.2d 357 (1964).

“‘One who makes a contract with a municipal corporation is bound to take
notice of limitations on its power to contract and also of the power of the
particular officer or agency to make the contract. The municipal corporation
cannot in any manner bind itself by any contract which is beyond the scope of its
powers, and all persons contracting with the corporation are deemed to know its
limitations in this respect. Weill & Associates v. Urban Renewal Agency, 206
Kan. 405, Syl. 1 8, 479 P.2d 875 (1971)." 6 Kan. App. 2d at 155, 627 P.2d at 338-39.

“Any attempt by the Board to enter into a contract or promulgate an evaluation
policy giving an employee rights in conflict with the Due Process and Adminis-
trators’ Acts would be ultra vires and void. We must therefore hold that plaintift
had no contractual right to continued employment. Consequently, we will grant
defendants’ motion for directed verdict on plaintif's claim that he was deprived
of a property interest in continued employment as principal of Wabaunsee High
School.” 646 F. Supp. at 1564-65.

. EXHIBIT, 05 o
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The legislature did not change the statutes, as it could have
done if it desired a different result in future similar factual
situations, thus adding credence to the Burk holding regarding
the legislative intent. We thus conclude the legislature did not
intend to authorize school districts to enter into contracts that
would have the effect of defeating the two consecutive years of
employment provision in K.S.A. 72-5445.

Affirmed.
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TO: Kenaneth King, Chairman
Election Committee
House of Representatives
State House
Topeka, Kansas

FROM: Frank Randel, Secretary
Kansas School Boards Association
Schools for Quality Education

SUBJECT: House Bills # 2025 and # 2056

The leadership of the Kansas School Boards Association, Schools for
Qualify Education, known as $.Q.E. have directed that it be made known to
the House of Representative Election Committee the position of S.Q.E. on
the subject of lobbying and lobbyist.

S.Q.E. is a group of small schools in the State of Kansas that can
neither individually or collectively hire a staff of full time employees to
conduct the business of S.Q.E., however there are times that the interest
of these schools, members of S.Q.E., have such common interest that they
need to help and support each other. One area of such common concern is the
annual multitude of bills in the state legislature that effect schools.

Since this group is basically small schools with small staffs, it
has been found that we could keep our group informed on issues of common
concerns by having a legislative representative, who would keep the leader-
ship of S.Q.E. informed on vital issues. In this way school administrators
and board members could be kept informed.

Kenneth Rogg, a former school administrator, has been and is the
legislative representative for S.Q.E. He is not paid a salary or even an
honorarium. $.Q.E. has paid his expenses while he has helped S.Q.E. in

conducting its business.

Information of concern about S.Q.E.:

Year No. of Dues Audited Expenditures Expenditure
Member Schools Per Year on Legislation Per School
1986-87 88 ‘ $150.00 ~ , $7,151.45 $81.27
1987-88 95 ‘ 150.00 8,387.88 88.29
1988-89 96 1150.00 ? ?

Gentlemen as you can see this is less per school per year than it

cost me to appear here today. It is felt that we need some way of keeping




the legislature mindful of the interest of the small school districts in
this state.

We would ask that the question of House Bills # 2025 and # 2056 be
settled and that Boards of Education be allowed to use their own good
judgement in dealing with the legislature and legislators. We ask for

the passage of House Bill # 2056.
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Testimony before the House Elections Committee

by
Bill Curtis, Assistant Executive Director

Kansas Association of School Boards

January 31, 1989

Mr. Chairman and members of the committee, we appreciate the

opportunity to testify on HB 2056. Even though our association has

no official position on this measure, KASB supports HB 2056. Our

support is consistent with a long standing policy advocating local
control by boards of education. The members of the boards of educa-
tion are elected locally and in an excellent position to determihe
the wishes of their constituents. If board members incorrectly as-
sess those wishes, they suffer the same fate at the ballot box as do
any elected officials. We support permitting local boards of educa-
tion to hire lobbyists, if they so desire.

KASB tries to represent the interests of all of its members.
Currently, 301 of the 304 school districts are members. At times
that representation is not possible because of the diverse interests
of the 304 districts. 1In those instances where a minority of our
members wish to make their views known to the Legislature through a

lobbyist, we believe they should have the authority to do so.
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As many of you know, Kansas has a large number of small school
districts. Generally, the larger the district, the more administra-
tors that are on staff. In a number of the small districts, the
superintendent is also a building principal. The point is, small
districts do not have the personnel to assign someone to come to
Topeka, even for a few days. Also, important legislative issues are
rarely resolved in a few days. From a perspective of fairmess, the

ability to lobby the Legislature should not be a function of size.
| Mr. Chairman and members of the committee, we appreciate your

attention and listening to our views. We urge your support of HB

2056.



Mr. Chairman, Members of the Committee, my name is Sue Gam-
ble and I am a member of the Shawnee Mission Board of Education. I
am speaking in favor of HB 2056 and against HB 2025,

It is necessary and important for school boards to have the
ability to directly lobby the legislature in order to present the
unique needs of a particular district. Please note that other pub-
lic and appointed and elected bodies have the authority to hire lobby-
ists. If districts do not have lobbying authority, it is likely pa-
tron pressure groups will be coming in greater numbers to Topeka on
such potentially volatile subjects as sex education, Special Educa-
tion, appropriateness of different types of curricula, what sports
programs to provide, etc. This would greatly harm, if not destroy,
the concept of local control, not to mention, burdening the legisla-
tive body with unnecessary pressures. It is difficult enough to

- find answers to some of these issues at the local level without try-
ing to do so at the state level.

School boards exist by the action of the legislature. Their
major responsibility is to access local needs .and spend taxpayer
money to meet those needs in an efficient and economical manner. Un-
der present law, school administrators are authorized to lobby the
legislature. It seems to us that asking already over-extended adminis-
trators to leave their duties to come to Topeka to lobby may be a
less than efficient use of school district funds. This requirement

also does not take into consideration the complexity of school fi-
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nance or the complexity of the legislative process. In fact, school
finance has become so complex that it requires the attention of a spe-
cialist able to study the issues in depth. Therefore, the services
of a professional lobbyist who is intimately familiar with school fi-
nance and is only paid during times the lobbyist services are util-
ized is a far superior arrangement and also the most economical for
taxpayers. This frees administrators to do what they do best--
administer school districts.

School board members are eligible to lobby under the present
law. We respectfully submit, that as a volunteer school board mem-
ber with a full constituency to respond to at the local level, it is
extremely difficult to find the time needed to undertake effective
lobbying efforts. Also, it should be remembered that many members
hold full-time jobs in addition to school board responsibilities, mak-
ing the available time to be effective even more difficult. Fi-
nally, please keep in mind that during the time the legislature is
in session, most distrigts are negotiating with local teacher bargain-
ing units, compiling budgets and reviewing curricula. All these
things require time--frequently 20 to 30 hours a week.

In closing, it has been stated that the school boards lobby-
ing voice is the Kansas Association of School Boards. The Shawnee
Mission District is an active participant in and a strong supporter
of KASB. However, there are 304 school districts in this state,
KASB can, at best, represent only an average of the needs of these
diverse districts. Therefore, it is necessary and proper for individ-
ual districts both large and small, urban and rural, to lobby for

their unique needs at any given time. The presence of a lobbyist



from various school districts enables the legislators to have a much
more comprehensive picture of the total situation in developing
their own conclusions and rationale for them before casting their
votes. in this case, it serves the interests of both legislators
and school boards.

We take very seriously the responsibility placed in our
hands to represent our local patrons. Please do not weaken our abil-
ity to carry out this responsibility by depriving us of the right to
effectively lobby the body that grants us existence. I respectfully
submit that the local boards be given the explicit authority to hire

or not hire lobbyists as is the case with other constituency groups.
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Office of the Superintendent

Mr. Chairman & Members of the House Elections Committee:

I apologize for not being able to speak to you in person. School business detains me in
Wichita. However, I ask that you accept my written testimony as follows and include it as
part of the committee's recorded hearings.

1 write in opposition to HB 2025, and in support of HB 2056. The employee in our school
district, delegated the responsibility for working with the Kansas Legislature, provides a
valuable service not only to this school district, but also to members of our legislative

delegation who desire information or analysis of how prospective legislation might affect
their constituents.

While the Attorney General's interpretation of current statutes allows our full-time
employee to include lobbying among her district duties, HB 2025 would prohibit the
district from paying her for the performance of these duties. Curiously, this proposal, as
drafted, would allow me --a district employee-- to draw salary I might spend lobbying but
not permit me to delegate that responsibility or duty to another employee. I would contend
that this violates the concept of local control of education.

The other proposal before you, HB 2056, would extend the protections of current law to a
broader number of school districts. In a district the size of ours, serving 47,107 students,
the employment of an intergovernmental liaison has a negligible per pupil cost. The same
is not true for a small district. Failure to pass HB 2056 will effectively prevent all but the

largest districts from hiring agents. As Superintendent of the Wichita Public Schools, I
have no desire for inequitable benefit.

Lobbyists for public school districts are not like agents for special interest groups. While
no legislator represents a district comprised wholly of manufacturers or Realtors or
hunters, every single constituent of each legislator is a patron of a public school district.
Whether they have children in school or not, your constituents will be affected by laws you
pass relating to school districts. I believe it is in the best interests of those taxpayers, for
whom we all work, to facilitate communications throughout the legislative process. I
believe that privilege should be extended to the constituents of all school districts,
regardless of their enrollment. Iurge you to report favorably HB 2056.

Respectfully submitted,

\éﬁﬁi ad /é//ggﬁ/v

Stuart Berger t
Superintendent of Schools
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TESTIMONY
I would like to thank the Election Committee for giving me the opportunity
to testify in favor of House Bill 2025. My testimony revolves around
four basic premises.
First, school issues, specifically, school finance and the school finance
formula, are traditionally some of the more important issues we face
as legislators every year. A legislative confrontation, rural vs. urban,
large vs. small ensues, and every Representative and Senator tries to
represent the people in whose district he comes from.
This is part of the legislataive process, and is part of the democratic
way of government. However, this process seems to have become more
‘and more distroted with the advent of lobbyist hired by certain large
Unified School Districts. These districts in the past have hired full-time
lobbyists which are very effective in solely protecting and presenting
to the legislature their special interest, rather than what is best for
all the children of Kansas. | believe that Representatives and Senators,
who were elected by the people are the individuals who are responsible
for writing public policy and not lobbyists.
Second, House Bill 2025 prohibits paid lobbyists, both contractual and
the use of Unified School Districts personnel from being paid to lobby.
This bill would put all three hundred and five school districts on the same
footing regardless of size. As it now stands, more populated or wealthier
school districts have been able to afford lobbyists. | believe this to be
unfair to small districts and also to districts which cannot afford to hire
and pay for lobbyists. Again, we as legislators were elected to make

public policy by representing our own individual constituents. When

wealthy and large districts hire lobbyists, the scales of fairness tip in
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favor of those districts who can afford the cost. | believe this is unfair
to children and the citizens living in the districts who cannot afford to
hire and pay for the costs of lobbyists.

Third, in 1981, Attorney General Bob Stephan issued an opinion clearly
stating that hiring lobbyists for school districts was illegal. However,
certain districts continued this practice and the Attorney General seemed
to ignore this until 1988 when 12 class 4 enfqllment districts, upon my
suggestion, hired a Iobbyist and attempted to confront the situation.
The Class 4 enrollment category has serious problems and | advised my
districts to enter the process by doing what the large districts have been
doing i.e., hire a lobbyist. Now, the Attorney General is threatening to
f‘ile suit against these 12 districts for hiring a lobbyist. My premise is,
if it is illegal for the 12 districts to hire a lobbyist, it should have been
illegal for all districts for the last seven years.

Why did it take seven years to correct this situation and bring it to the
attention of the legislature?

Why was it legal fo~r the large districts to hire lobbyists for all these years
and in desperation to compete, other districts attempted to do the same,
a law suit is threatened?

House Bill 2025 will correct this situation by putting both large and small
districts on the same legislative footing and permitting policy to be
debated in the legislative arena without undue influence from any special
interest.

Four, this bill is not attempting to threaten other public entities from
hiring lobbyists, specifically, county and cities for several reasons. School
districts do not have home-rule authority. Cities and counties have home-

rule authority, cities and counties can hire lobbyists. School districts
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use specific state tax dollars which are intended to give equal education
to all children wherever they live in Kansas, however, when individual
districts use these state tax dollars to hire lobbyists, they in turn influence
policy and obtain more state aid directed only for their individual interests
and districts, then the entire system is jeopardized. The entire school
aid formula becomes unfair and ultimately recreates an unfair educational
system, which gives more money and better edﬁcation to those districts

that have the most effective lobbyists.

Sincerely,
Delbert Gross
Representative

111th District



