Approved February 14, 1989
Date
MINUTES OF THE __HOUSE  COMMITTEE ON ENERGY AND NATURAL RESOURCES
The meeting was called to order by Representative Dennis Spaniol at
Chairperson
3:30 &w6./p.m. on February 7 1989 in room _226=5  of the Capitol.

All members were present except:
Representative Holmes (excused)

Committee staff present:

Raney Gilliland, Legislative Research
Mary Torrence, Revisor of Statutes' Office
Betty Ellison, Committee Secretary

Conferees appearing before the committee:

Conni McGinness, Director, Legislative Relations, Kansas
Electric Cooperatives, Inc. (KEC)

Perry Rubart, Board Member, Pioneer Electric Cooperative, Inc.
Ulysses, Kansas

Lewis E. Mitchell, General Manager, Wheatland Electric Cooperative,
Scott City, Kansas

Wilbur Leonard, Committee of Kansas Farm Organizations

Representative Debara K. Schauf

J. D. Spradlin, P.O. Box 67393, Topeka, Kansas

Chairman Dennis Spaniol began the meeting with requests for bill intro-
duction.

Representative Sheila Hochhauser requested introduction of a bill
designating Harney silt loam as the state soil of Kansas. The Chair-
man said he would recommend that the bill be referred to the Committee
on Agriculture and Small Business. Attachment 1. A motion was made

by Representative Grotewiel, seconded by Representative Lucas, to intro-
duce this bill. The motion carried.

Another request for introduction concerned a bill prohibiting low cost
sales of motor fuels, primarily gasoline, to be referred back to this
committee or to the Transportation Committee. Representative Freeman,
seconded by Representative Grotewiel, moved that this bill be intro-
duced. The motion passed. Attachment 2.

Chairman Spaniol called attention to the minutes of January 30 and 31,
which had been distributed.

House Bill 2104 - Voting on consolidation or merger of electric coop-
eratives.

Conni McGinness, representing Kansas Electric Cooperatives, testified
in support of this bill. She indicated that this would clarify the
application of the mail-in-ballot provision on consolidation and
mergers to ensure greater member participation. Attachment 3.

Perry Rubart represented Pioneer Electric Cooperative, Inc. with
testimony in favor of House Bill 2104. He commented that the existing
statutory provision could be read in such a way that mail-in ballots
are not allowed. Attachment 4.

Committee discussion followed..

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of ._2_.
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Lewis Mitchell spoke on behalf of Wheatland Electric Cooperative, Inc.
He commented that House Bill 2104 was a technical correction to exist-
ing law that should not be at all controversial. Attachment 5.

Purther discussion followed.

Wilbur Leonard appeared on behalf of the Committee of Kansas Farm
Organizations, speaking in support of House Bill 2104. He noted that
mail or proxy voting is a universal practice of publicly held corpo-
rations, including electric utility companies, and it seemed only
reasonable that it be extended to Kansas electric cooperatives.
Attachment 6.

House Bill 2106 - Regulation of wind energy.

Representative Debara Schauf gave background information on the prob-
lems and practicality of wind energy in the production of electrical
power. In her testimony she referred to the Parallel Services Act
passed by the Kansas Legislature in 1979 which required retail utili-
ties in Kansas to enter into contracts with cogenerators and small
power producers upon request. A study on cogeneration and small
power production development in Kansas 1979 to 1986 by a policy analyst
for the Kansas Corporation Commission also was discussed. A copy

of an article in the Belle Plaine News on March 16, 1988 indicated
the seriousness of this problem in Representative Schauf's district.
Some suggested corrections in the bill were included in her written
testimony. Attachment 7. Further information had been obtained from
the Kansas State University Extension Department. Attachment 8.

Considerable committee discussion followed relative to insurance,
inspection and expense, as well as rules and regulations. Responding
to a guestion of Representative Patrick, Representative Schauf offered
to share a copy of the 1986 study by the Kansas Corporation Commission.

J. D. Spradlin of Topeka, Kansas testified in opposition to House
Bill 2106. He agreed with the provisions which had been changed by
Representative Schauf. He disagreed with Section 5 of the bill
dealing with violations, but felt that some legislation was needed
for safety purposes. Mr. Spradlin agreed to provide written copies
of his testimony at a later date.

Turning to House Bill 2007 - Falconry permit and examination fees,
Representative Freeman moved adoption of the amendments recommended
by the Department of Wildlife and Parks at the hearing on the bill.
Attachment 9. Representative Shore seconded the motion. Following
committee discussion, a vote was taken and the motion carried. A
motion was made by Representative Freeman, seconded by Representative
Lacey, to pass House Bill 2007 as amended. The motion passed.

Taking up House Bill 2104 for final action, Representative Fry moved,
seconded by Representative Shore, to report the bill favorably and
request that it be placed on the Consent Calendar. The motion passed.

The meeting was adjourned at 4:20 p.m.

The next meeting of the House Energy and Natural Resources Committee
will be held at 3:30 p.m. on February 9, 1989 in Room 526-S.

Page _2_of _2



vate:__Felp 7 7
GUEST REGISTER
HOUSE
COMMITTEE ON ENERGY AND NATURAL RESOURCES
NAME ORGANIZATION ADDRESS PHONE
L/‘I/Wﬂf /7766:/4/:&3' ij Llofr e //éc/-:wJ WG FI2-F 70
Mike feters d i " 1 il
Perry Rubar* | Piover E)ec. L)lyse s IS5 = | Te5T
Lester Mmr&olfw Ks Ejectcic @o ps | Jopeia _RIz-874p
» g ,g,mzﬂmnn SQ@,(LJ %«}QM i3 \628 2845
L oises M/—#o/f?f/ /W%z.zf/cf/bg’ Loty < Seorf Cota, Bibt B T2 5555
i > —Tofuﬂe_( 22477
MZM UL e aéa‘ oA s Q0w sz 275
AA/ b N CCankdl | #5 Depd. ,,/ Drmaonas T ke . 602X
w | bus Les na vd e‘m\n‘/g jarm (/Vq’ . —77”1@»(0
D AL AN A Y
'77/7{&541. Llow e/ Dor Leos £ Theks AT G727 - TF/
' @q/z z@K/JM[r‘v Koo D B PN, Lo i, S30-224)
; UZP Ll(’é/‘f’z/ /s (o«c'/» Cocvnc,/ ﬁ7g///§‘/ stizj?z/
1*/“4( Pml ly . = Tgpeks 1% -U5%
STl | KRG Sen e, gk He-195
i Laung; £PL locp i 25€-8(0F




3 RS 074-

AN ACT designating Harney silt loam as the state soil of Kansas.

WHEREAS, Kansas soils are among the most productive in the
United States and Kansas ranks second in acres of prime farmland
in this country; and |

WHEREAS, The soil surveys were completed for all Kansas
counties in 1987 and are a key to the use value in reappraisal;
and |

WHEREAS, Harney silt loam 1is representative of all the
highly productive soils in Kansas, because it 1is found on 3.9
million acres in 25 counties: Now, therefore,

Be it enacted by the Legislature of the State of Kansas:

Section 1. The soil known as Harney silt loam is hereby
désignated as and declared to be the official soil of the state
of Kansas.

Sec. 2. This actbshall take effect and be in force from and

after its publication in the statute book.

H En?j/ and MR
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HOUSE BILL NC.

By

AN ACT concerning motor fuel marketing and. pricing; requiring
certain price disclosures relating to motor fuel;
prohibiting certain acts and providing penalties andi other
remedies for violations; declaring certain contracts to be

void.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be known and may be cited as the
motor fuel marketing act.

Sec. 2. The legislature makes the following findings with
respect to the marketing of motor fuel in Kansas:

(a) Marketing of motor fuel is affected with the public

(b) Unfair competition 1in the markéting of motor fuel
occurs whenever costs associated with the marketing of motor fuel
are recovered from other operations, allowing the refined motor
fuel to be. sold at subsidized prices. Such subsidies most
commonly occur in one of three wayé: when refiners wuse profits
from refining of crude oil to cover below normal or negative
returns earned from motor fuel marketing operations; when a
marketer with more than one location uses profits from one
location to recover losses from below-cost selling of motor fuel
at another location; and where a business uses profits from
nonmotor fuel sales to cover losses from below-cost selling of
motor fuel.

(c) Independent motor fuel marketers (i.e., dealers,
distributors, jobbers and wholesalers) are unable to survive
predatory subsidized pricing at their marketing level.

(d) Subsidized pricing is inherently predatory, is reducing

competition in the petroleum industry and, if it continues

H Energy and NR
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unabated, will ultimately threaten the consuming public.

Sec. 3. It is hereby declared that the marketing of motor
fuel in Kansas is affected with the public interest. It is hereby
declared to be the legislative intent to encourage fair and
honest competition and to safequard the public against creation
of monopolies or unfair methods of competition, in transactions
involving the sale of, offer to sell or inducement to sell motor
fuel in the wholesale and retail trades in this state. It is
further declared that the advertising, offering for sale or sale
of motor fuel below cost or at a cost lower than charged other
persons on the same marketing level with the intent of 1injuring
competitors or destroying or substantially lessening competition
is an unfair and deceptive trade practice. The policy of the
state 1is to promote the general welfare through the prohibition
of such sales. The purpose of this act 1is to carry out that
policy in the public 1interest, providing for exceptions under
stated circumstances, providing for enforcement and providing
penalties. |

Sec. 4. As wused 1in this act, unless the context otherwise
requires:

(a) "Affiliate" means any person who, other than by means
of franchise, controls, is controlled by or is under common
control with any other person.

(b) "Basic cost of motor fuel"” means:

(1) As applied to wholesale distribution, the invoice cost
or replacement cost of the motor fuel, whichever is less, within
five days prior to the date of sale, 1in the quantity last
purchased, less all trade discounts except customary discounts
for cash, to which shall be added all applicable state, federal
and local taxes, freight charges not otherwise included in the
cost of the motor fuel and cartage to the retail outlet, if paid
by tﬁe wholesaler; and

(2) as applied to retailing, the 1invoice cost or
replacement cost of the motor fuel, whichever. is less, within

five days prior to the date of sale, 1in the guantity last
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purchased, less all trade discounts except customary discounts
for cash, to which shall be added éll applicable state, federal
and local taxes and freight costs if paid by the refailer. In
computing its basic cost of motor fuel, its costs of doing
business and in meeting competition under section 8, a refiner
that assesses a processing fee of any kind for credit card
transactions must assess such fees 1in a like manner 'to its
affiliates.

(c) "Competition™” means and includes any person who
competes with another person in the same market area at the same
level of distribution.

(d) "Cost of doing business" or "overhead expenses" means
and includes all costs incurred in the conduct of business, using
generally accepted accounting principles, including but not
limited to labor (including salaries of executives and officers),
rent (which rent must be no less than fair market value based on
current use); interest én borrowed capital, depreciation, selling
cost, maintenance of equipment, transportation or freight cost,
losses due to breakage or damage, credit card fees or other
charges, credit losses and all types of licenses, taxes,
insurance and advertising.

(e) "Cost to refiner" means that refiner's posted terminal
price to the wholesale class of trade. If a refiner does not
reqularly sell to the wholesale class of trade at that terminal
or does not post such a terminal price, it may use as its cost
the posted price of any other refiner at any terminal within the
general trade area which has motor fuel readily available for
sale to the wholesale class of trade.

(f) "Cost to retailer" means, as applied to retail sales,
the invoice or replacement cost of the motor fuel, whichever is
less, within five days prior to the date of sale, in the gquantity
last purchased, less all trade discounts except customary
discounts for cash, to which shall be added all applicable state,
federal and local taxes, inspection fees and freight cost if paid

by the retailer, plus the cost of doing business.
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(g) "Cost to wholesaler" means, as applied to wholesale
distribution, the invoice cost or-replacement cost of the motor
fuel, whichever is less, within five days prior to the date of
sale, in the quantity last purchased, less all trade discounts
except customary discounts for cash, to which shall be added all
applicable state, federal and local taxes, inspection fees,
freight charges not otherwise included in the cost of motdr fuel
and cartage to the retail outlet if paid by the wholesaler, plus
the cost of doing business.

(h) "Customary discount for cash" means and includes any
allowance, whether a part of a larger discount or not, made to a
wholesaler or retailer when such person pays for motor fuel
within a limited or specified period of time.

(i) "Loss leader" means any motor fuel product sold at less
than cost for the purpose of inducing, promoting or encouraging
the purchase of other merchandise, where the intent and effect of
such sale 1is to divert trade from or otherwise injure
competitors.

(j) "Motor fuel"™ means any refined or blended motor fuel
product, including gasoline, diesel fuel, aviation fuel, gasohol
and all other fuel of a type designated for use as a motor fuel
in self-propelled vehicles.

(k) "Person" means any person, firm, association,
organization, partnership, business trust, joint stock company,
company, corporation or other legal entity.

(1) "Refiner" means any person engaged in the production or
refining of motor fuel, whether such production or refining
occurs in this state or elsewhere, and includes any affiliate of
such person.

(m) "Retailer"” means and includes any person who is engaged
in this state in the business of selling motor fuel at retail to
the general public for wultimate consumption énd includes any
group of persons purchasing motor fuel on a cooperative basis
from licensed distributors or wholesalers.

(n) "Sale" means any transfer, exchange, barter, gift,
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offer for sale, advertisement for sale or ;olicitation of an
order for motor fuel in any manner or by any means whatsoever.

(o) "Sell at retail” and "retail"™ mean to sell, offer for
sale, advertise for sale or transfer motor fuel for consumption
or use in the ordinary course of trade or usual conduct of the
seller's business.

(p) "Sell at wholesale" and "wholesale" mean to seli, offer
for sale, advertise for sale or transfer in the ordinary course
of trade or usual conduct of the wholesaler's business to a
retailer for the purpose of resale.

(g) "Transfer price" means and includes the price used by a
person in transferring motor fuel to such person's self or an
affiliate for resale or distribution at another marketing level.
Such price shall be determined using - standard, funétional
accounting procedures.

(r) "Wholesale distribution" means the purchase of motor
fuel for sale, consignment or distribution to another or réceipt
of motor fuel for sale, consignment or distribution to another,
to one's own motor fuel accounts or to accounts of one's
supplier.

(s) "Wholesaler" means and includes any person, including
any affiliate of such person, who purchases motor fuel for sale,
consignment or distribution to another or receives motor fuel on
consignment-for consignment or distribution to-the person's own
motor fuel accounts or to éccounts of the person's supplier, but
shall not include a person who 1is an employee of; or merely
serves as a common carrier providing transportation service for,
such supplier.

Sec. 5. All refiners engaged in commerce in this state are
required to establish a transfer price and publicly disclose,
upon request, their transfer prices on each grade of motor fuel
transferred or sold to such refiner's self or an affiliate for
resale at another marketing level of distribution.

Sec. 6. It shall be unlawful for any person engaged in

commerce in this state to sell or offer to sell any grade of
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motor fuel below cost or to sell or offer to sell it at a price
lower than the seller charges other persons on the same day and
on the same level of distribution, within the same market area,
with the intent to injure competition, and the effect thereof.
Profits generated or realized on the sale of services,
commodities or other grades of motor fuel may not bé used by a
seller to subsidize prices on any grade of motor fuel. ‘

Sec. 7. It shall be unlawful for any person engaged in
commerce in this state to sell or transfer any grade of motor
fuel to such person's self or an affiliate for resale at another
marketing level of distribution at a sales price or a transfer
price (including credit terms, discounts, rebates, allowances,
services or facilities granted any of a.supplier's own marketing
operations in excess of those provided to a pérson who purchases
for resale at the same level of distribution) that is below cost
or lower than the price it‘charges a person who purchases for
resale on the same day and at the same distribution level, within
the same market area, with the intent to injure competition, and
the effect thereof.

Sec. 8. (a) It is not a violation of this act 1if a
difference exists between the transfer price or sales price of
motor fuel of like grade and gquality and the price charged to a
person who purchases’for resale at the same level of disﬁribution
(inciuding any credit terms, discounts, rebates, allowances,
services or facilities granted any of a supplier's own marketing
operations in excess of those provided to a person who purchases
for resale at the same level of distribution) if the lower price
is due to a cost differential incurred because of a difference in
shipping method, transportation, marketing, sale or quantity, in
which such motor fuel is sold.

(b) It is not a violation of this act if the price of any
grade of product 1is established in good faith to meet the
specific price‘of a competitor in the same market area on the
same level of distribution selling the same product or similar

product of like grade and quality, and marketed 1in the same

Z-L
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manner, and upon the same terms.

Sec. 9. It shall be unlawful for:

(a) Any person engaged in commerce in this state to sell or
use any grade of motor fuel as a loss leader with the intent to
injure competition, and the effect thereof;

(b) any person, with the intent to injure competition, and
the effect thereof, to offer a rebate, to offer to give aArebate
or to offer a concession of any kind in connection with the sale
of motor fuel; or

(c) any retailer to 1induce or attempt toO induce or to
procure or attempt to procure the purchase of any grade of motor
fuel at a price less than cost to the wholesaler, with the intent
to injure competition, and the effect thereof.

Sec. 10. When one wholesaler sells motor fuel to any other
wholesaler, the former shall not be required to include in the
selling price to the latter the cost to the wholesaler, but the
latter wholesaler, upon resale to a retailer, shall be required
to include 1in the selling price to the retailer the cost to the
wholesaler. |

Sec. 11. The provisions of this act shall not apply to a
sale at wholesale or a sale at retail made in an isolated
transaction and not in the usual course of business.

Sec. 12. Any contract, express or implied, made. by any
person in violation of the provisioﬁs of this act, is illegal and
void and no recovery shall be had thereon. |

Sec. 13. {a) In determining cost to the wholesaler and cost
to the retailer, the court of jurisdiction shall receive and
consider as bearing on the bona fides of such cost, evidence
tending to show that any person complained against under any of
the provisions of this act purchased the motor fuel involved 1in
the complaint at a fictitious price, or upon terms, or in such a
manner, or under such invoices, as to conceal the true coéts,
discounts or terms of purchase, and shall also receive and
consider as bearing on the bona fides of such costs, evidence of

the normal, customary and prevailing terms and discounts in
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connection with other sales of a similar nature in the market

area.

(b) Where a cost survey pursuant to recognized statistical

and cost accounting practices has been made for a market area in

which a violation of this act 1is committed or charged, to
determine and establish on the basis of actual existing
conditions the lowest cost to wholesalers or the lowest'cost to
retailers within the area, the cost survey shall be deemed
competent evidence in any action or proceeding under this act as
tending to prove actual cost to the whélesaler, or actual cost to
the retailer complained against, but any party against whom any
such cost survey may be introduced in evidence shall have the
righ; to offer evidence tending to prove any inaccuracy of such
cost survey or any state of facts which would impair 1its
probative value.

Sec. 1l4. (a) Any person who violates this act shall be
subject to a <civil penalty not to exceed $10,000 per violation
for each offense. Any such person shall also be liable for
attorney fees and shall be subject to injunctive relief. Each day
“that a violation of this ‘act occurs shall be considered as a
separate violation.

(b) Such penalty may be assessed and recovered in a civil
action brought by the attorney general, or by any district
attorney in any court of competent jurisdiction. If brought by a
district attorney, the entire amount of the pehalty shall be paid
to the treasury of the county in which the judgment was entered.
If brought by the attorney general, 1/2 of the penalty shall be
paid to the treasury of the county where the action was brought
and 1/2 shall be paid to the state treasury and credited to the
state general fund.

Sec. 15. (a)- Any person injured by any violation, or who
would suffer injury from any threatened violation; of this act
may maintain an action in any court of jurisdiction to prevent,
restrain or enjoin such violation or threatened violation. If in

such action a violation or threatened violation of this act is
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established, the court shall enjoin and restrain, or otherwise
prohibit, such vioiation or threatened violation and, in addition
thereto, the court shall assess in favor of the plaintiff and
against the defendant the costs of suit, 1including reasonable
attorney fees. In such action it shall not be necessary that
actual damages to the plaintiff be alleged or proved, but where
alleged and proved, the plaintiff, in addition to such injﬁnctive
relief and cost of suit, including reasonable attorney fees,
shall be entitled to recover from the defendant the damages
sustained by the plaintiff.

(b) A person injured as a result of an act or practice
which violates this act mayrbring a civil action for appropriate
relief, including an action for a declaratory judgment,
injunctive relief and for actual damages. Any actual damages
found . to have resulted from violations of this act shall be
tripled by the court in making its award.

(c) The court, in making an award under this section, may
award court costs and reasonable attorney fees to thevparty
asserting the violation of this act. Any action brought under
this act shall be brought within two years after the alleged
violations occurred.

(d) The courts of this state are empowered with
jurisdiction to hear and determine all cases brought under this
section. Venue lies in any county where the defendant or any of
them residés or does‘ business or where the cause of action
accrues.

Sec. 16. In any action brought under section 13, 14 or 15,
upon a prima facie showing of a violation, the Dburden of
rebutting the prima facie case thus made by showing justification
shall shift to the defendant. A prima facie showing of a
violation shall be constituted if the plaintiff shows that:

(a) The defendant's posted retail price is less than the
posted terminal (or rack) price of the defendant or defendant's
supplier, plus freight, taxes and a reasonable allowance for the

cost of doing business. If the identity of the defendant’s
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supplier is wunknown, the lowest terminal (or rack) price at the
terminal closest to the retail facility 1in question shall be
considered to be the terminal (or.rack) price of defendant's
supplier; or

(b) the plaintiff's purchase price from a refiner or
wholesaler 1is greater than the refiner's transfer price, plus
freight, taxes and a reasonable allowance for the cost of' doing
business.

Sec. 17. Upon complaint of any violation of this act made
to the attorney general by any wholesaler or retailer or by any
association of wholesalers or retailers, incorporated under the
laws of the state, the attorney general shall -investigate such
complaint or cause such complaint to be investigated. If it
appears from such investigation that any provision of this act
has been violated, the attorney general 'shall institute and
conduct or cause to be instituted and conducted a suit in the
name of the state to prevent and'restrain violations of this act.

Sec. 18. A 'person who purchaseé motor fuel for resale who
has cause to believe that a refiner marketing mofor fuel has
violated section 6, 7 or 9 may, upon motion to the court and a
proper showing of cause, obtain an order requiring the refiner to
provide such person with the following information:

(a) The price or transfer price at which each grade of
motor fuel 1is transferred to each level of distribution in the’
marketing of motor fuels.together with information relevant to
the market area which serves as the basis for the order; and

(b) the cost of, amount and nature of all discounts,
rebates, allowances, services or facilities connected with the
handling, sale or offering for sale of any motor fuel provided to
each level of such persdn“s marketing operations and to the local
market area of the complainant.

Sec. 19. the provisions of this act are severable. If any
part of the act is declared invalid or unconstitutional, such
declaration shall not affect the part which remains.

Sec. 20. This act shall take effect and be in force from

and after its publication in the statute book.

L-10



KANSAS ELECTRIC COOPERATIVES, INC.
Testimony Before the House
Energy and Natural Resources Committee

House Bill No. 2104
Amendments to the Electric Cooperative Act

Tuesday, February 7, 1989
by

Conni L. McGinness
Director, Legislative Relations

H Energy and N
2{j7/. 87
MaoAmcn-{_ 3



TESTIMONY

May it please the Committee, my name is Conni McGinness, and
I am Director of Legislative Relations for Kansas Electric
Cooperatives, Inc. (KEC) . KEC 1is the statewide service
organization representing 34 rural electric cooperatives in the
state, who in turn have a membership of over 160,000 consumers. I
am speaking here today on behalf of KEC and its member systems in
support of House Bill 2104, amending the Rural Electric
Cooperative Act (K.S.A. 17-4601 et seq.).

The amendments proposed in H.B. 2104 are simple: it
clarifies the provision regarding mail-in ballots in reference to
a cooperative voting on consolidation or merger. The cooperatives
are governed by boards of trustees who are elected by the consumer
members. However, numerous important issues directly affecting
the members, such as a decision to merge Or consolidate, must be
decided on by a vote of the membership.

KEC has two member electric cooperatives in southwest Kansas
who will be taking the issue of consolidation to a vote of their
membership. The two cooperatives combined cover 13 counties in
Southwest Kansas and one county in Colorado. AS you can see,
covering that great of distance would make it difficult to get the
consumer-members to attend a meeting to vote on whether or not
they want their cooperative to consolidate.

The amendment we are supporting today merely clarifies the
application of the mail-in-ballot provision on consolidation and
mergers to ensure greater member participation. Allowing the

membership to vote by mail Dballots will ensure greater



participation in directing the cooperative system. These changes
are reflected in 1lines 33, 38 through 40 for consolidations and
iines 77 and 81 through 83 for mergers.

I thank the Committee for the opportunity to testify in

support of H.B. 2104, and would welcome your guestions.



Testimony of Perry Rubart on HB 2104
Before the House Committee on Energy and Natural Resources

February 7, 1989

Mr. Chairman, members of the committee, my name is Perry Rubart. 'I am from
Ulysses, Kansas and am an elected board member of Pioneer Electric Cooperative,

Inc. (Pioneer). I am here to testify in favor of HB 2104.

Pioneer 1is a cooperative formed in 1944 under the Rural Electrification Act of
1935 and appropriate statutes of the State of Kansas, and we brought electricity
to many farms, ranches and rural homes for the first time when we began
operations in 1945. We are regulated by the Kansas Corporation Commission.
Pioneer is located in southwestern Kansas. OQOur main office is in Ulysses. We
serve 9,892 customers with 3,699 miles of line. 1In our area it is not uncommon
to drive 50 or 60 miles to get to a town. We are truly from rural Kansas as 1

know many of you are.

Pioneer is governed by a nine person board elected by our consumers. Each board
member is elected to a three year term. We employ a general manager to manage
our affairs and have 38 employees. We meet monthly to transact such business

that requires board action or attention.

The Pioneer Electric Cooperative Board voted to put the issue of consolidation
with Wheatland Electric Cooperative to a vote by our membership. Our lawyer has

discovered a possible problem .if '"mail-in" bhallots are used. The existing

Ene and NR
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statutory provision can be read din such a way that mail-in ballots are not

allowed.

Mr. Chairman and members, our cooperative covers hundreds of square miles of
southwestern Kansas. We would like to see as many of our members ag possible
vote on this important consolidation issue. T1f we are not permitted to use mail
in ballots some of our members will have to drive as far as 90 miles to cast a
ballot.. Many  members would have to travel over 40 miles. Distance, time and

cost would disenfranchise many of our rural members.

It matters not whether one favors or opposes the issue of consolidation. What
does matter 1s that we do everything possible to afford those who are eligible

the right to vote.

I sincerely seek the support of each one of you for the adoption of this

important bill.

I thank you very much for your time and attention and the courtesies you have

extended to Pioneer.

$-2



Testimony of Lewis E. Mitchell
HB 2104
Before the House Committee on Energy and Natural Resources

February 7, 1989

Mr. Chairman, members of the committee, my name is Lewis Mitchell. I live
in Scott City, Kansas and I am the General Manager of Wheatland Electric
Cooperative (Wheatland), Inc. I am testifying in favor of HB 2104, a bill
that would clarify the allowable use of "mail-in" ballots in elections con-
cerning consolidations or mergers. Wheatland is a cooperative formed in
1948 under the Rural Electrification Act of 1935. We first energized our

lines on June 18, 1949.

Wheatland is located in west central Kansas with its principal office in
Scott City. We serve 13,466 consumers with 3,269 miles of line.  Our
service area covers all or parts of Greeley, Wichita, Hamilton, Kearny,
Scott, Finney, Gray, Wallace and Logan counties in Kansas and part of Kiowa
county in Colorado. Our service territory is roughly 75 miles from west

to east and 60 miles from north to south. One can see then that long drives

are the normal course rather than the unusual.

Wheatland is governed by a ten person board elected directly by the consumers.
Each board member 1s elected to a three year term. Wheatland has 72 employees
stationed throughout our service territory. The board meets on the third

Tuesday of each month to handle regular business.

U Fnergy and VK
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The Wheatland board of directors voted to refer to our membership the issue
of consolidation with Pioneer Electric Cooperative. Since that time, legal
counsel has informed us that the results of the election could be challenged
if "mail-in" ballots are used in the election process. This is indeed
distressing to all of us because it could make casting a vote in the election
very costly. We feel this was not the intent of any legislative body since
almost all elected officials highly value and strive to protect each individuals
right to vote. To us HB 2104 is a technical correction to existing law

that should not be at all controversial. We feel that in Kansas, and
particularly the rural areas, every effort needs to be made to insure the
citizens right to speak. I would urge your support of the adoption of this

measure.

I would like to take this opportunity to thank you for your time and effort

on our behalf.



Committee of . . .

Kansas Farm Organizations

Wilbur G. Leonard
Legislative Agent
109 West Sth Street

Suite 304
Suite 304 one 66612 TESTIMONY IN SUPPORT OF HB NO. 2104

(913) 234-901c
BEFORE THE HOUSE COMMITTEE ON ENERGY

AND NATURAL RESOURCES

February 7, 1989

Chairman Spaniol and Members of the Committee:

I am Wilbur Leonard, appearing on behalf of the Committee of Kansas Farm
Organizations. We appreciate this opportunity to add our support to the passage
of House Bill No. 2104, pertaining to the consolidation or the merger of rural
electric cooperatives. The amendment extends to such transactions the provisions
of K.S.A. 17-4610(e). This subsection, reproduced below, authorizes electric
cooperatives to provide voting by proxy or by mail.

Mail or proxy voting is a universal practice of publicly held corporations,
including electric utility companies, and we believe it is only reasonable that

it be extended to Kansas electric cooperatives.

K.S.A. 17-4610(e)
"Each member shall be entitled to one vote on each matter submitted to a
vote at a meeting of the members.

Voting shall be in person, but, if the bylaws so provide, may also be by
proxy or by mail, or both. If the bylaws provide for voting by proxy or by mail,
they shall also prescribe the conditions under which voting shall be permitted.
No person shall vote as proxy more than 3 members at any meeting of the members."
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STATE OF KANSAS

DEBARA K. SCHAUF COMMITTEE ASSIGNMENTS

REPRESENTATIVE, EIGHTY-FIRST DISTRICT
SEDGWICK AND SUMNER COUNTIES
P.O. BOX 68
MULVANE. KANSAS 67110
(316)777-4608

MEMBER: GOVERNMENTAL ORGANIZATION
LOCAL GOVERNMENT
INSURANCE

TOPEKA

HOUSE OF
REPRESENTATIVES

HOUSE RILL 2106

FE: WIND ENMERGY SENERATING SYSTEMS

MR CHAIRMAN AND MEMBERS OF THE COMMITTEE:

THANE  YOU FOR THE OFFORTUNITY T0O DISCUSS THE REGULATION OF SMalLL
FOWER FRODUCTION EBY WIND ENERGY SYSTEMS IN EANSAS. I &M CERTAINLY
NMOT AN EXFERT IN FRODUCTION OR REGSULATION OF WIND ENERGY AND IN FACT
I HAVE FROBABLY LEARNED MORE THAN I EVER ENEW I WANTED TO ENMOW AROUT
THE PROBLEMS aAND PRACTICALITY OF  WIND EMERGY IN THE FRODUCTION OF

ELECTRICAL FOWER.

THE FRODUCTION OF ELECTRICITY RY WIND GENERATORS BECAME FOFULAR IN
THE LLATE '7(5’8 AND  EaRLY 1980’3 A5 THE COS5T OF ELECTRICAL FOWER
ESCALATED AND THE FEDERAL GOVERMMENT OFFERED SOME VERY ATTRACTIVE TAX
INCENTIVES TO PERSONS AND ENTITIES WHO INSTALLED THE SYSTEMS. IN
1979 THE EaNSaAS LEGISLATURE ESTABLISHED THE PFaRaLLEL SERVICES ACT

WHICH RERUIRED RETAIL UTILITIES IN  FANSAS TO ENTER INTO CONTRACTS

H ﬁ_rv’ / and N
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WITH COSENERATORS 6AND  SMALL  FOWER FRODUCERS UFON REGUEST. AS I
UNDERSTAND THE ACT IT REGUIRED TO UTILITIES, UNDER RESULATION OQF THE
ECC TO ESTARLISH & RATE THEY WOULD FAY FOR THE FURCHASE OF THE FOWER
HENERATED BY THESE INSTALLATIONS. THERE WAS ULTIMATELY SOME QUESTION
ABOUT  THE VALIDITY AND CONSTITUTIONALITY OF THE FERC RULES AND THE
FEOCTS FROCESS OF SETTING THE RATES. THERE WAS A& LAWSUIT IM 1382
WHICH ULTIMATELY FOUND THAT THE KCOC HAD ESTABLISHED FRATES THAT

EXCEEDED THE REQUIREMENTS OF FEDERAL LAW.

A& STUDY  ON  COGENERATION AND  SHMaLL FOWER FRODUCTION DEVELOFMENT IN
EANSAS 1979 TO 1986 WAS FRODUCED IN  AUSGUST OF 1386 RBY A FOLICY
ANALYST FOR  THE EANSAS CORFORATION COMMISSION.  THE STUDY FOUND THAT
THERE WERE 26& WIND GENERATION SYSTEMS CURRENTLY ON LINE IN 13986.
ONLY 1.7&%4 O0OF THE FOWER PFURCHASED BY KANSAS UTILITIES IN 1386 WAS
BOUSHT  FROM WIND GENERATORS RATED AT 20 EW OR BELOW. CLEARLY THE
IMFACT OF THESE SYSTEMS ON  THE UTILITY SYSTEM IN HANSAS WAS QUITE

SMaLL-.

THE TAX CREDITE WERE DISCONTINUED IN 1985 FOR  THE SMALL FOWER
FRODUCTION UNITS AND THE NUMBER OF SYSTEMS CURREENTLY IN USE HaAVE
DECLINED SIGNIFICANTLY. ALTHOUGEH 1 WAS UNABLE TO OBTAIN THE EXACT
NUMBERE OF SYSTEMS STILL INM OFERATION, & SOURCE FREOM THE EANSAS STATE
UNIVERGITY ENGINEERING EXTENSION DEFARTMENT INDICATED HE FEELS LESS

THAN HALF OF THE ORIGINAL UNITS ARE STILL IN OFERATION.



THERE ARE SEVERAL REASONS FOR THE DECLINING NUMBER OF UNITS IN
OFERATION, THE ELIMINATION OF THE TaAX CZREDITS IS OBVIOUS, HOWEVER
ANOTHER  SIGNIFICANT REASDODN IS5 THE SHODDY CONSTRUCTION OF MaNY UNITS
AND THE DECLIME IN THE NUMRER OF COMRANIES INVOLVED IN  THE
MANUFALZTURE, SALE, AND REFAIR OR MAINTEMaANZE OF THE UNITS.  MANY OF
THE UNITS WERE MANUFACTURED INITIALLY MORE WITH THE IDEA OF OBTAINING
THE TaX CREDITS THAN WITH CONCERN FOR THE RBUALITY OF THE EQUIFMENT

AND ITS8 ACTUAL FRODUCTIVITY.

LAST SESSION  IN MARCH &N INZIDENT OCCURREED IN MY DISTRICT WHICH MADE
ME  MORE aWARE OF THE FPRORLEMS OF ELECTRICAL WIND GENERATION. A5 YU
WILL SEE BY THE ATTACZHED ARTICLE FROM THE BELLE FPLAINE NEWS THERE WAS
AN INCIDENT WITH & FaAULTY GSENERATOR WHICH CREATED FROBLEMS FOR THE

DWNEF AND RESIDENTS LIVING NEAR HER HOME IN SOUTH BELLE FLAINE.

SINZE THAT TIME I HAVE HAD THE OFFORTUNITY TO VISIT WITH SEVERAL
OTHER FEOPLE INCLUDING SOME OF MY NEIGHBORES WHO FURCHASED SIMILAR
SYSTEMS IN  THE EARLY 13805, THEY HAVE EXFRESSED FRUSTRATION AT THE
DIFFICULTY IN MAINTAINING THEIR SYSTEMS AND THE UNRELIAERILITY OF MANY
OF  THE FIEMS WHO WERE ACTIVE IN THE SalE OF ELECTRICAL  WIND
GEMERATORS. AS A RESULT OF THOSE CONTACTS I DECIDED TO INTRODUCE
LEGISLATION WHICH WOULD OFEN THE DISCUSSION OM FUTURE REGULATION OF
THE SYSTEMS. IT I8 NOT MY INTENT TO DISCOURAGE THE CONCEFT OF
WINDMILLS FOR ELECTRICAL POWER, BUT TO OFFER S0OME REASOMARLE DEGREE

OF FPROTECTIOM TO CONSUMERS WHO FURCHASE THE UNITS BY REQUIRING
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SFECIFIC CRITERIA FOR  THE OFERATION, INSFECTION, MAINTENANCE, AND
REFAIRE OF THE UNITS. ALTHOUGH WIND GENERATION OF ELECTRICAL ENERGY
IS NOT A HOT TOFIC IN TODAYS ENERGY WORLD, IT SHOULD RE OBVIOUS THaT
IT I8 A VIABLE SOURCE OF FOWER THAT WAS FERHAPS A LITTLE &HEAD OF ITS

TIME IN THE 70'S AND EARLY B80S,

ATTACHED TO MY TESTIMONY VYOU WILL FIND & LETTER FROM MR. DENIES
MATTESON WHO I8 WITH THE EANSAS STATE UNIVERSITY DEFARTMENT OF
EXTENSION FOR ENGINEERING. HE Wa5  UNARBLE TO BE HERE TODAY, RBUT
FAXED ME & LETTER WITH BSO0OME HELFFUL SUGEESTIONS THAT I WANTED TO

SHARE WITH YOU.

ONE AREA HE ADDRESSED WHAT A SUGGEESTION THAT IN THE FUTURE, COMFANIES
WHO  ARE ALLOWED TO SELL ELECTRICAL WIND ENERGY SYSTEMS RE REQUIRED TO
MEET CERTAIN GUIDELINES WITH REGARED TO TRUTH IN ADVERTISING. I FEEL
THAT I8 A VALID SUGGESTION, HOWEVER I'M NOT QUITE SURE HOW WE WOULD

OF COULD DO THaT LEGISLATIVELY.

WITH REGARD TO THE BILL UNDER CONSIDERATION IN THIS COMMITTEE TODAY,
I NEED FIRST TO CaLL YOUR ATTENTION TO & CORRECTION I WOULD SUGEEST
IN LINE 26&. IT WAS NOT MY INTENT TO RESULATE ALL FORMS OF WIND
ENERGY FRODUCTION  AND I AM CONCERNED THAT THE WORDS....O0R MECHANICAL
FOWER....WOULD BE INTERFRETED TO INCLUDE THE WATER PUMFER WINDMILLS

YOU  SEE SFPOTTED ACROSS THE STATE. I WOULD SUGEEST THAT THOSE WORDS



BE DELETED ON LINE Z&, AND FURTHER THAT WHERE EVERE THE WORDS ....WIND
ENERGY SYSTEMS... AFFEAR IN THE EBILL THE LANSUAGE BE CLARIFIED TO

DEAL ONLY WITH THE GEMERATION OF ELECTRICITY.

IF YOU WILL REFER WITH ME 7O SECTION 3, SUEBSECTION (bi:

A SECOND  CONCERN THAT HAS COME TO MY ATTENTION IS THE IMPRACTICALITY
OF EERQUIRING AN INSFECTION OF aALL ELECTREICAL WIND ENEREY SYSTEMS
CURREENTLY IN OFERATION ON THE EFFECTIVE DATE OF THIS aCT. DURING MY
RESEARCH I WAS UNABLE TO EVEN ESTABLISH THE EXACT NUMBER OF SYSTEMS
ON  LINE IN THE STATE aT THIS TIME, LET ALONE ENOW WHERE THEY ARE. I
DO EBELIEVE, HOWEVER, THAT IF WE WOULD ERERUIRE THAT ANY BYSTEM
CURREENTLY IN OFERATION THAT EHOES DOWN FOR REPAIR OR MAINTEMANCE RE
FEQUIREED TO HAVE SOME SORT OF INSFECTION BEFORE S0ING BACK ON LINE IT
WOULD ADDRESS THE FROBRLEM. I WOULD SUGEEST aN AMENDMENT OM LINE 37
TO DELETE IN OFERATION AND INSERT INSTEAD THE WORDS ... WHEN

FEFATIRED. ..

THE LANGUAGE IN SECTION 4 WHICH REGUIEES A FPOLICY OF LIABILITY
INSURANCE FILED WITH THE FZZ WOULD ALSO HELF TO TEACZE THE NUMBER OF

UNITS IN OPERATION IN THE STATE.
SOME OF THE RESEARCH AND FOLICY RECOMMENDATIONS OF THE STUDY BY THE

OO I MENTIONED Ea&RLIER WAS TO COLLECT DATAS ON THE RELIARILITY OF

FaralLLEL  GENEREATION  SYSTEMS, FURTHER CLARIFY THE FACTORS INFLUENCING
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THE DECZISIONS TO FURCHASE AND USE FARALLEL GENERATION, AND IDENTIFY
WAYS TO FURTHERE ENCOURAGE FARALLEL GENERATION IN KANSAS. THE 13986
STUDY INDICATED THAT 85% OF THE ELECTRICAL WIND GEMERATORS IN FANSAS
WERE USED AT RESIDENCES, HOWEVER IN WESTERN KANBAS 8T. MARY'S OF THE
FLAINS I8 CURRENTLY USING 2 OF 3 GENERATORS AND FLAN TO ADD AN
ADDITIOMNAL  UNIT IN THE FUTURE, AND THERE ARE & NUMBER OF FEEDLOTS

WHICH USE SIMILAR SYSTEMS.
I WOULD ENCOURAGE THE DOMMITTEE TO COMSIDER THE FROVISIONS OF MY

FROFOSAL  AND  aASE  THAT A SERIOGUS ATTEMFT BE MADE TO AMEND aAND FASS

HOUSE EBILL Z2106.
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The wind generator on Sou
12 -

th Washington was disassembled Saturday, March
(Brown Photo)

Belle Plaine News

WEDNESDAY, MARCH 16, 1988

Wind Generator Poses Problems

The southeast part of Belle Plaine drew in
spectators and the Channel 3 news crew, as
awind generator was disassembled on Satur-
day, March 12. Residents of that arca had
been aware of the faulty generator forovera
week.

On March 3 police officer Paul Meinecke
answered a complaint from residents who
were worried that the blade on the unit would

fly off in the extremely high wind.

- Meinecke informed the owner of the

» generator, Harryet Kunc on South Washing-

% ton, that it needed to be taken care of. On

“Thursday, March 10, late in the afternoon,
Kuncexplained to the police department that

she couldn’t find anyone to help her with the
problem. The motor was removed for repair
some time ago but was never replaced since
the windmill generator company filed bank-
ruptcy shortly after problems occurred. The
brake, which was separate from the motor,
locked the blade in place and had apparently
broken loose during recent high winds. She
asked the city for assistance in getting the
generator stopped.

Police chief Steve Durst said, “we talked
to everyone imaginable to see if anyone
might have an idea.” After discussing many
ideas they tried to carry out a plan shortly
before midnight on Friday.

The Wichita Fire Department was called
down with an aerial truck. The plan was to
spray water upwind on the blade to slow
down or stop it and then secure the blade.
However, with the wind gusting to 35 mph it
became inevitable the plan could not be
carried out safely.

Around 2:00 a.m. Saturday morning resi-
dents south of the old railroad tracks were
awakened and given a letter from Mayor
Jerry Slaughter and Civil Defense Director
Bemnald Burrows informing them that the
generator was posing a hazard to residents
and property in that area, It was recom-
mended that they evacuate the area until the
the wind subsided and the generator could be
disabled.

Saturday morning Belger Cartage in
Wichita was contacted. They sent a crew to
see if there was anything they could do. They
talked with Mrs. Kunc and contracted the
job.

The large crane was used to cover the
blade with anet and tarp. After the blade was
stopped, two crewmen were raised to starl
removing the blade. Before dark the entire
unit, including the tower had been removed.

Durst said after the unit was disassembled
it was discovered that the welds on the base
plate were broken and the area around the
boits were cracked. “I don’t think it would
have been much longer before it came
down,” commented Durst.

Durst added that the city “acted as a

“fmder. We neiped ner {vhis. Kuucj hed

someone to do the job. She was 100 percent
cooperative. She had been trying to get it
corrected.”



February 7, 1985

Dear Representative Schauf,

T hava reviewed Houce Bill MNe. 2106 and would like to wake
the following observations concerning the bill.

I wish regulaticns cn wind energy systems were in place
during the period of promotion for energy tax credits.
There are windmillis all over the state that are not
operating. Many of these machines were designed to take
advantage of the tax credits and were lacking the proper
design necessary for a long and safe lifa,

Many of these machines are poorly designed and due to the
poor design and poor guality materials will naver be able to
operate without continual major maintenance, or in some
cases major re-design. These machines will probably not be
helped by this bill, however, strict regulation on the
installaticn ef nsw machines may prevent poorly installed
new machines,

I have ressrvation about the need to inspect all existing
wind systems, as defined by this bill. There are literally
hundreds of water pumper windmills in the state. These
machines are deslgned with a dlfferent TecnnolLogy than the
wind-electric systems. They are also operated in rural
areas where the possibility of endangering others are
minimal. For these reasons I would recommend the bill only
include windmills used to produce electricity.

I weuld alss like £0 see a reyulatlon requiring the
submittal of all design and sales literature to the KCC for
approval before selling within the state. Many of the past
problems would have been avolded with careful evaluation of
design and sales literature.

I hope this bill will stimulate a discussion of the problems
encountered by wind-electric systems. If I can be of
assistance in any way, please feel free to contact me. I
will look forward to hearing from you regarding the fate of
this pill.

Sincerely,

. gwungiﬁ§$825$%:‘—w

ennis K. Matteson
Extension Specialist,

Small Small Business Energy }4 Efneﬁ37 and AMQ
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For the calendar year 1989, the fee for falconry permits shall

be as follows: (1) Apprentice falconry permit --- $100.00;
(2) General falconry permit --- $200.00: and (3) Master
falconry permit —-- $300.00.

for the calendar year 13989, the falconry testing fee shall be
$50.00.

3 ---- 3tatdte-besk Kansas register.
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