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Date

MINUTES OF THE __HOUSE _ COMMITTEE ON ENERGY AND NATURAL RESOURCES

The meeting was called to order by Representative Dennis Spaniol at
Chairperson

_3:30 =xwxp.m. on March 21 189 in room __526-5 of the Capitol.

All members were present except:

Committee staff present:

Raney Gilliland, Legislative Research
Mary Torrence, Revisor of Statutes' Office
Betty Ellison, Committee Secretary

Conferees appearing before the committee:

Dennis Murphey, Bureau Manager, Department of Waste Management
Kansas Department of Health and Environment

Jeanne Hankerson, Environmental Coordinator, Federated Mutual
Insurance Company, Owatonna, Minnesota

W. Robert Alderson, Jr., Attorney

The meeting was called to order by Chairman Dennis Spaniol. The
hearing on Substitute for Senate Bill 94 - Kansas storage tank act was
continued from March 20.

Dennis Murphey provided the committee with information which had been
requested at the previous meeting. One was a potential amendment deal-
ing with the right of subrogation which could be inserted in the bill
as S.B. 94, 19 (a) (12). Attachment 1. Also presented were potential
cost scenarios for leaking underground tank corrective action costs.
Attachment 2.

Mr. Murphey discussed the two possible scenarios, followed by questions
and discussion by the committee. Discussion concerned the amount of
money to be raised by the program, the length of time the program would
be in effect and the number of tanks in the state that may be leaking.
In response to Representative Lucas' question of March 20 relative to
the number of farm tanks that are registered and are in excess of 1100
gallons, Mr. Murphey said that he did not have precise figures, but
information he had acquired indicated there were approximately 200
tanks, but that figure might be low.

Responding to a gquestion, Mr. Murphey defined "corrective action" as
"cleaning up a site to a point where it poses negligible risk to public
health and environment". If there is groundwater contamination, it
would involve in some cases, cleanup of contaminated groundwater; this
would be decided on a case by case basis. A farmer has a common law
liability toward groundwater contamination at the present time, and
this bill would not impact that responsibility, but would provide some
resources to help pay for the cleanup.

Relative to the minimum federal requirements in the bill for delegation
in the underground storage tank program, Mr. Murphey provided copies of
the bill with those requirements highlighted for the Chairman and Repre-
sentative Patrick. Highlighted copies of the bill for all members of
the committee were requested. Mr. Murphey discussed the various defini-
tions and sections in detail. Attachment 3.

Jeanne Hankerson appeared as a proponent of Sub. for SB 94, representing
Federated Mutual Insurance Company. She described the impact and who
would be affected by the EPA regulations regarding underground storage
tanks. She related the difficult situations faced by many tank owners
and operators. Ms. Hankerson explained the pollution liability coverage

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections, Page L Of _.._2__
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offered in Kansas and commented that her company would be willing to
work with a state fund program. She noted that Federated's current
policy does not meet EPA requirements, but a new policy was being de-
veloped to meet those requirements. Attachment 4.

During discussion, Ms. Hankerson answered an earlier question regarding
deductibles. She said that under the program, the owner and operator

must pay the deductible up front so the state will not need to collect

it back--it will be paid before the state gets involved. Other questions
related to the percentage of applications accepted by Federated in an
average year, the effect of type of tank on price charged and the thirteen
pollution claims that Federated has had in Kansas. It was noted that
premiums would vary according to how close the tank was located to ground
or surface water.

Bob Alderson, an attorney in Topeka, appeared on behalf of the Kansas 0il
Marketers Association (KOMA) with testimony in support of Substitute for
Senate Bill 94. Mr. Alderson's testimony covered regulatory requirements,
availability and affordability of liability insurance, necessity of the
state fund, third-party liability and the method of funding. His written
testimony explains why KOMA believes it would be preferable for the EPA's
regulations to be administered and enforced by the state (KDHE), rather
than by EPA. Attachment 5.

Questions of Mr. Alderson were delayed until a continued hearing could be
scheduled.

Natural Gas Pipeline Safety

Attention was called to the subcommittee minutes of February 22, March 1
and March 15, Attachments 6, 6a and 6b, along with a diagram of a customer
yard line and a customer service line, Attachment 7 and proposed amendments
to House Bill 2454, Attachment 8 and House Bill 2456, Attachment 9, which
had been distributed. These documents constituted the subcommittee report.

Representative Patrick, chairman of the subcommittee, explained the dia-
gram, noting that under current law, the service line for which the company
is responsible, goes to the gas meter. The yard line, for which the custom-
er is financially responsible, goes from the meter into the house. The '
amendment to House Bill 2454 would make the gas utility company responsible
for maintaining the pipeline from the meter to the wall of the customer's
house.

Representative Patrick indicated that testimony before the subcommittee
showed that the most cost-effective way to solve the problem of leaking
vard lines would be for the utilities to have the responsibility to main-
tain these lines. All of the utilities' representatives who testified
were in favor of this except for Kansas Municipal Utilities; their prin-
cipal objection was one of cost. The major investor-owned gas service
companies estimated that the cost of maintaining these lines would raise
the average residential bill between $2 and $3 per year; the City of
Chanute had indicated by letter that they estimated it would raise the
cost by approximately $20 per year. Representative Patrick moved that
this proposed amendment be adopted and incorporated into House Bill 2454,
Representative Grotewiel seconded.

Discussion relative to small communities, rural areas and access rights
followed. Since several committee members still had questions and there
was another amendment to be considered, Chairman Spaniol announced that
discussion on House Bills 2454 and 2456 would be continued on March 23.

There were no objections to the minutes of March 14 which were distri-
buted on March 20, and they stand approved.

The meeting was adjourned at 5:00 p.m.
Page _2__of _2
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[Insert as S.B.94, §19(a)(12)]

Notwithstanding any other provision of this act, payment of
corrective action costs through applicable policies of insurance
or other means of providing financial responsibility shall be
exhausted before reimbursement from the fund is made. In no event
shall a person be reimbufégd under this act, nor shall the fund be
liable, for any corrective action costs which are covered by any
policy of insurance or other means of providing financial
responsibility. If, after reimbursement from the fund, it is
determined that any corre;tive action costs were covered by any
policy of insurance or other means of providing financial
responsibility, the department is subrogated, to the extent of
payments made from the fund, to all rights the owner or
beneficiary, or both, of thetpolicy of insurance or other means of
providing financial responsibility, had under such policy of
insurance or other means of providing financial responsibility.
Funds recovered or received by the department pursuant to such
right of subrogation shall be remitted to the stéte treasurer who
shall deposit such funds in the state treasury to the credit of the
petroleum storage tank release trust fund. The owner or operator
of the storage tank shall be liable to the department for any cost

to the department in enforcing its subrogation rights pursuant to

this section.
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POTENTIAL COST SCENARIOS

FOR LEAKING UNDERGROUND TANK CORRECTIVE ACTION COSTS

ASSUMPTIONS: -

-Approximately 17,000 tanks not up to current performance standards
-Approximately 60% of these are owned by marketers (10,000)

—-Approximately 10% of thé marketers to go out of business, leaving
1,000 orphan tanks to be addressed primarily by the federal LUST
Trust Fund

~Approximately 1,000 non—-marketers will not be able to comply with
the stringent federal performance standards and will cease using

their tanks

-This leaves approximaté1y 15,000 old tanks in the system

SCENARIO #1

~-If 15% are or will be leaking before they are upgraded, this
equals 2,250 tanks needing corrective action

-If the average cost of corrective action is $30,000/tank, this ~
equals an estimated cost of $67.5 million (other than groundwater

cleanup)

-If 1,000 of the leaking tanks are the responsibility of a 1 - 12
tank owner/operator with a $5,000 deductible, their share of the
total corrective action costs would be $5 million

-If 1,000 of the leaking tanks are the responsibility of a 13 — 99
tank owner/operator with a $10,000 deductible, their share of the
total corrective action costs would be $10 million

-If 250 of the leaking tanks are the responsibility of greater than
99 tank owner/operators with a $30,000 deductible, their share of
the total corrective action costs would be $7.5 million

~The owner/operator direct share would be $5.0 million
: +$10.0 million

+ $7.5 million

$22.5 million

-If $250,000/site were needed @ 250 groundwater cleanup sites, this
would equal an additional $5.25 million

-This would equal a total corrective action cost of $72.75 million
and a net cost to the trust fund of approximately $50.25 million.
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SCENARIO #2

~-If 10% are or will be leaking before they are upgraded, this
equals 1,500 tanks needing corrective action

-If the average cost of corrective action is $25,000/tank, this
equals an estimated cost of $37.5 million (other than groundwater

cleanup)

~-If 500 of the leaking tanks are the responsibility of a 1 - 12
tank owner/operator with a $5,000 deductible, their share of the
total corrective action costs would be ' $2.5 million

-If 800 of the leaking tanks are the responsibility of a 13 - 99
tank ownher/operator with a $10,000 deductible, their share of the
total corrective action costs would be $8 million

-If 200 of the leaking tanks are the responsibility of greater than
99 tank owner/operators with a $30,000 deductible, their share of
the total corrective action costs would be $5 million
($25,000/tank)

~-The owner/operator direct share would be $2.5 million
$8.0 million

$5.0 million

$15.5 million

-If $250,000/site were needed @ 100 groundwater cleanup sites, this
would equal an additional $2.5 million

-This would equal a total corrective action cost of $40 million and
a net cost to the trust fund of approximately $24.5 million

Prepared by KDHE, March 21, 19883
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() In any civil action brought pursuant to this section in which
a temporary restraining order, preliminary injunction or permanent
injunction is sought it shall be sufficient to show that a violation of
the provisions of this act, or the rules and regulations adopted there-
under has occurred or is imminent. It shall not be necessary to
allege or prove at any stage of the proceeding that irreparable damage
will occur should the temporary restraining order, preliminary in-
junction or permanent injunction not be issued or that the remedy
at law is inadequate.

Sec. 14. (a) There is hereby established as a segregated fund in
the state treasury the petroleum storage tank release trust fund, to
be administered by the secretary. Revenue from the following
sources shall be deposited in the state treasury and credited to the
fund:

(1) The proceeds of the environmental assurance fee imposed by
this act;

(2) any moneys recovered by the state under the provisions of
this act, including administrative expenses, civil penalties and mon-
eys paid under an agreement, stipulation or settlement;

(3) interest attributable to investment of moneys in the fund; and

(4) moneys received by the secretary in the form of gifts, grants,
reimbursements or appropriations from any source intended to be
used for the purposes of the fund, but excluding federal grants and
cooperative agreements.

(b) The fund shall be administered so as to assist owners and
operators of petroleum storage tanks in providing evidence of finan-
cial responsibility for corrective action required by a release from
any such tank. Moneys deposited in the fund may be expended for
the purpose of reimbursing owners and operators for the costs of
corrective action, subject to the conditions and limitations prescribed
by this act, but moneys in the fund shall not be used for compen-
sating third parties for bodily injury or property damage caused by
a release from a petroleum storage tank, other than property damage
included in a corrective action plan approved by the secretary. In
addition, moneys deposited in the fund may be expended for the

> following purposes:

(1) To permit the secretary to take whatever emergency action

15
16
17
18
19
20
21

22
23

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Session of 1989

Substitute for SENATE BILL No. 94

By Committee on Energy and Natural Resources

3-1

AN ACT enacting the Kansas storage tank act; providing for th¢
regulation of storage tanks thereunder; establishing the petroleu:.
storage tank release trust fund; providing authorities and duties
for the secretary and department of health and environment; es-
tablishing an environmental assurance fee and providing duties
and authorities for the department of revenue relating thereto;
prescribing unlawful acts and providing penalties therefor.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be known and may be cited as the
Kansas storage tank act.

Sec. 2. As used in this act:

(a) “Above ground storage tank” means any storage tank in which
greater than 90% of the tank volume, including volume of the piping,
is not below the surface of the ground;

(b) “board” means the petroleum storage tank release compen-
sation advisory board;

() “department” means the Kansas department of health and
environment;

(d) ‘tfacility’’ means:all: contiguous. land;:structures and. other ap-

ipurtenances: and:improvements;on: the land used: inzconnection.with’

ne: or; more: storage: tanksy

(e) “federal act” means the solid waste disposal act, 42 U.S.C.
sections 3152 et seq., as amended, particularly by the hazardous and
solid waste amendments of 1984, P.L. 98-616, 42 U.S.C. sections
6991 et seq., as amended by P.L. 99-499, 1986, and rules an:
regulations adopted pursuant to such federal laws and in effect o
the effective date of this act;

() thinancial responsibility nies
credity qualificatio




Sub. SB 94

sudden release of a regulated substanceansing from the construcuoi"i
relining, ownership or operation of an underground storage tank add
in"the :amount specified in the federal acty
() “fund” means the petroleum storage tank release trust fund;
(h) “department” means the Kansas department of health and
environment;

@) aﬁperatorsuneaﬁs"f:any{ ETSONAN:G hi
sibilit he dailysoperation;ofia:s fil¥, but such term shall
not mclude a person whose only responsibility regardmg such storage

ol of or having respaf-

tank is filling such tank with a regulated substance and who does
not dispense or have control of the dispensing of regulated substances
from the storage tank;

(k) “own” means to hold title to or possess an interest in a storage
tank or the regulated substance in a storage tank;

thé ‘ownerof: aﬁ’

or county whlch obtams a storage tank or regulated substance as a
result of tax foreclosure proceedmgs
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upon receipt of information that the storage or release of a reg
substance may present a hazard to the health of persons or to we
environment, may take such action as the secretary determines to
be necessary to protect the health of such persons or the environ-
ment, The action the secretary may take shall include, but is not
limited to:

(1) Issuing an order, subject to review pursuant to the Kansas
administrative procedure act, directing the owner or operator of the
storage tank, or the custodian of the regulated substance which
constitutes such hazard, to take such steps as are necessary to prevent
the act, to eliminate the practice which constitutes such hazard, to
investigate the extent of and remediate any pollution resulting from
the storage or release. Such order may include, with respect to a
facility or site, permanent or temporary cessation of operation.

(2) Issuing an order, subject to review pursuant to the Kansas
administrative procedure act, directing an owner, tenant or holder
of any right of way or easement of any real property affected by a
known release from a storage tank to permit entry on to and egress
from that property, by officers, employees, agents or contractors of
the department or of the person responsible for the regulated sub-
stance or the hazard, for the purposes of monitoring the release or
to perform such measures to mitigate the release as the secretary
shall specify in the order.

(3) Commencing an action to enjoin acts or practices specified
in this subsection or requesting the attorney general or appropriate
county or district attorney to commence an action to enjoin those
acts or practices. Upon a showing that a person has engaged in those
acts or practices, a permanent or temporary injunction, restraining
order or other order may be granted by any court of competent
jurisdiction. An action for injunction under this subsection shall have
precedence over other cases in respect to order of trial.

(4) Applying to the appropriate district court for an order of that
court directing compliance with the order of the secretary pursuant
to the act for judicial review and civil enforcement of agency actions.
Failure to obey the court order shall be punishable as contempt of
the court issuing the order. The application under this sub  “on
shall have precedence over other cases in respect to order - d.
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(a) Fraudulently or deceptively obtained or attempted to obtain
a license;

(b) failed at any time to meet the qualifications for a license or
to comply with any provision or requirement of this act or of any
rule and regulation adopted thereunder; or

(c) failed to comply with local requirements of any jurisdiction
within which the licensee has installed, repaired or removed an
underground storage tank.

Sec. 12. The secretary and the governing body of any city,

county or other political subdivision may enter into agreements au-
thorizing the local fire department, building inspection department,
health department, department of environmental control or other
municipal, county or local governmental agency, to act as the sec-
retary’s agent to carry out the provisions of this act under such terms
and conditions as the secretary shall prescribe.
5 (3) Any person who violates any provisions of section 9
orsectlon 10 shall incur, in addition to any other penalty provided
by law a civil penalty in an amount of up to $10,000 for every such
violation, and in case of a continuing violation, every day such vi-
olation continues shall be deemed a separate violation.

(b) The director of the division of environment, upon a finding
that a person has violated any provision of section 9 or section 10
may impose a penalty within the limits provided in subsection (a),
which penalty shall constitute an actual and substantial economic
deterrent to the violation for which it is assessed.

(¢} No penalty shall be imposed pursuant to this section except
upon the written order of the director of the division of environment
to the person who committed the violation. Such order shall state
the violation, the penalty to be imposed and the right of such person
to appeal to the secretary. Within 15 days after service of the order,
any such person may make written request to the secretary for a
hearing thereon in accordance with the Kansas administrative pro-
cedure act,

(d) Any action of the secretary pursuant to subsections (), (B(1)
or ()(2) is subject to review in accordance with the act for judicial

review and civil enforcement of agency actions.

(e) Notwithstanding any other provision of this act, the secretary,
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inch bsol(lte)g mcludmg but not hmlted to gasolme gasohol dxesel
fuel, fuel oils and kerosene;
(0) “petroleum product” means petroleum other than crude oil;
(p) “petroleum storage tank” means any storage tank used to
contain an accumulation of petroleum;

(s) " “removal” means the process of removing and disposing of a
storage tank, no longer in service, and also shall mean the process
of abandoning such tank, in place;

() “repair” means modification or correction of a storage tank
through such means as relining, replacement of piping, valves, £llp-
ipes, vents and liquid level monitoring systems, and the maintenance
and inspection of the efficacy of cathodic protection devices, but the
term does not include the process of conducting a tightness test to
establish the integrity of a tank;

(u) “secretary” means the secretary of health and environment:
s k% ineanszany: oner orcombination: of: tanks used
substances; the associated
tam 1ent systemg

S ‘clg‘?gg%cgg

(x) “terminal” means a bulk storage facnhty for storing petroleum
supplied by pipeline or marine vessel;

neret

i ity

(y) “trade secret” means, but is not limited to, any customer
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lists, any formula, compound, production data or compilation of in-
formation which is not patented and which is known only to certain
individuals within a commercial concern using it to fabricate, produce
or compound an article of trade, or any service having commercial
value, which gives its user an opportunity to obtain a business ad-
vantage over competitors who do not know or use it;

(z) “means- any storage tank in whlqb

isibelow. the :surface Eth@ ;.groun,dc

(aa) “underground storage tank contractor” or “contractor’ means
a business which hold itself out as being qualified to install, repair
or remove underground storage tanks; and

(bb) “underground storage tank installer” or “installer” means an
individual who has an ownership interest or exercises a management
or supervisory position with an underground storage tank contractor.
The term shall include the crew chief, expediter, engineer, super-
visor, leadman or foreman in charge of a tank installation project.

Sec. 3. Except as provided in paragraph 13 of subsection (a) of
section 5 and section 19, this act shall not apply to:

(a) Farm or residential tanks of 1,100 gallons or less capacity. uséd
for storing ‘motor- fuel for:noncommercial purposeg

(i) above ground storage tanks of agricultural materials regulatedxy
/
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() A contractor must meet the following requirements to  ~ y
for a contractor license:

(1) At least one active officer or executive of the business must
possess a valid underground tank installer’s license.

(2) The contractor must submit documentation showing that it
has insurance, surety bonds or liquid company assets which, in com-
bination, represent a value of not less than five times the value of
the largest underground storage tank installation, removal or repair
contract performed by the contractor during the previous two years.

(3) The contractor must state in its license application and agree
that at all times on any and all jobs involving the installation, repair
or removal of an underground storage tank, an individual who pos-
sesses a valid tank installer’s license will be present at the job site
not less than 75% of the time during the progress of the work, and
that such installer shall exercise responsible supervisory control over
the work.

(8) The secretary may elect to establish reciprocal arrangements
with states having similar licensing requirements and to provide for
the licensing in this state of persons who have successfully completed
examinations and otherwise qualified for licensure in another state.

(h) A valid interim contractor license or an unexpired contractor
license shall be valid in all counties and municipalities throughout
the state, and the issuance of either license to a contractor shall
serve as authority for the contractor to engage in the installation,
repair and removal of underground storage tanks in any jurisdiction
within the state without requirement for obtaining additional county
or local licenses. However, local jurisdictions may impose more strin-
gent requirements for installation, repair or removal of such tanks
than are imposed by state regulations, in which case a contractor
shall be required to conduct its operations in the local jurisdiction
in conformity with the local requirements.

Sec. 11. The secretary may deny any license applied for, or
suspend or revoke any license issued, pursuant to section 10 if the
secretary finds, after notice and the opportunity for a hearing con-
ducted in accordance with the provisions of the Kansas administrative
procedure act, that the applicant or licensee, whichever is ap le,

has:
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and Pipe Manufacturers Institute, National Fire Protection Associ-
ation, Western Fire Chiefs Association and Underwriters Labora-
tories. Additionzl questions shall be derived from state and federal
regulations applicable to storage tanks. The secretary shall make
available sample questions and related material to qualified candi-
dates to be usad as a study guide in preparation for the examination.

(2) Conduct at least one on-site inspection annually, observing
procedures used by each licensed underground storage tank con-
tractor for installing, repairing or removing an underground storage
tank,

(¢) Any pers-a who willfully violates any provision of subsection
(a) shall be guilzy of a class C misdemeanor and, upon conviction
thereof, shall b= punished as provided by law.

(d) Prior to 12 months after the effective date of this act, the
department shall conduct written examinations, at such times and
locations withir :he state as the department may designate, for the
purpose of identifying installers as being qualified to receive an
underground :tar installer’s license. Each underground tank install-
er’s license shall be issued for a period of two years and shall be
subject to pericZic renewal thereafter under procedures prescribed
by the department.

(e) (1) Begirring six months after the effective date of this act,
no contractor stall engage in the installation, repair or removal of
an underground storage tank unless the contractor shall have filed
with the departrent, on a form prescribed by the secretary, doc-
umentation demonstrating that within the previous two years the
contractor has been regularly and specifically engaged in the in-
stallation, repair and removal of underground storage tanks, as a
primary business activity, and the department shall have issued to
such contractor, zs a result of such documentation, an interim con-
tractor license.

(2) Beginning 18 months after the effective date of this act, no
contractor shall engage in the installation, repair or removal of an
underground stcrage tank unless such contractor shall have been
issued a contractor license. Each contractor license shall be issued
for a period of two years and shall be subject to periodic renewal
thereafter under procedures prescribed by the department.

Sub. SB 94
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by the state board of agriculture; and

() above ground storage tanks located at a petroleum refining
facility.

Sec. 4. (a) Each owner of a storage tank shall notify the de:
partment of the tank’s existence; including age; size, type; location,

associated equipment and usesj

(b) ‘In addition and to the extent known, each owner of an un-
derground storage tank which has not been removed, but was taken
out of service after January 1, 1974 and prior to May 8, 1986, shally
notify the department of the date the tank was taken out of operation,#
the age of the tank on the date taken out of operation, the capacity,
type and location of the tank, and the type and squantity of substance:
stored in the tank on the date taken out of operation..

(c) Notice shall be made on an .approved #-rm provided by the
department.

Sec. 5. (a) The secretary is authorized and directed to adopt rules
and regulations necessary to administer and eniorce the provisions
of this act. Any rules and regulations so adopt=d shall be reasonably
necessary to preserve, protect and maintain the waters and other
natural resources of this state, and reasonabls necessary to provide
for the prompt investigation and cleanup of sites contaminated by a
release from a storage tank. In addition, any rules and regulations
or portions thereof which pertain to undergroind storage tanks or
the owners and operators thereof shall be adopted for the purpose
of enabling the secretary and the department to implement the
federal act, and such rules and regulations so adopted shall be con-
sistent with the federal act. Consistent with these purposes, .the

'secretary shall adopt rules and regulations: -

(1) Establishing performance standards for underground storage &
tanks first brought into use on or after the effective date of this act.
The performance standards for new underground storage tanks shall
include, but are not limited to, design, construction, installation,
release: detection” and- product compatibility standards;:

(2) establishing performance standards for :bove ground storage
tanks brought into use after the effective date of this act. The per-
formance standards for new above ground storage tanks shall include,
but are not limited to, design, construction. installation, release
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detection and product compatibility standards;

(3) establishing performance standards for the inground repair of
underground storage tanks. The performance standards shall include,
but are not limited to, specifying under what circumstances an un-
derground storage tank may be repaired and specifying design, con-
struction, installation, release detection, product compatibility
standards and warranty;

(4) establishing performance standards for maintaining spill and ¢
overfill equipment, leak detection systems and comparable systems
or methods designed to prevent or identify releases. In addition;:

the secretary shall establish standards for maintaining records and

reporting leak detection monitoring, inventory control and tank test-:
ing or.comparable systems;

(5) establishing reqtﬁrefnents for reporting a release and for re-
porting and taking corrective action in response to a release;

(6) establishing requirements for maintaining evidence of financial.
responsibility to be met by owners and operators of underground;
storage tanks;

(7) establishing requirements for the closure of underground stor-
age tanks including the removal and disposal of underground storage
tanks and regulated substance residues contained therein to prevent
future releases of regulated substances into the environment;

(8) for the approval of tank tightness testing methods,”including
determination of the qualifications of persons performing or offering
to perform such testing;

(9) establishing site selection and clean-up criteria regarding cor-
rective actions related to a release and which address the following:
The physical and chemical characteristics of the released substance,
including toxicity, persistence and potential for migration; the hy-
drogeologic characteristics of the release site and the surrounding
land; the proximity, quality and current and future uses of ground-
water; an exposure assessment; the proximity, quality and current
and future use of surface water; and the level of the released sub-
stance allowed to remain on the facility following cleanup;

(10) prescribing fees for the registration of storage tanks, the
issuance of permits, the approval of plans for new installations anc
the conducting of inspections. The total amount of fees shall not
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(2) construct, modify or operate an underground storage
without a permit or other written approval from the secretar,
on or after January 1, 1990, construct, modify or operate an above
ground storage tank without a permit or other written approval from
the secretary, or otherwise be in violation of the rules and regula-
tions, standards or orders of the secretary;

(3) prevent or hinder a properly identified officer or employee
of the department or other authorized agent of the secretary from
entering, inspecting or sampling at a facility on which a storage tank
is located or from copying records concerning such storage tank as
authorized by this act;

(4) knowingly make any false material statement or representation
in any application, record, report, permit or other document filed,
maintained or used for purposes of compliance with this act;

(5) knowingly destroy, alter or conceal any record required to
be maintained by this act or rules and regulations promulgated her-
eunder; or

(6) knowingly allow a release, knowingly fail to report a release
or knowingly fail to take corrective action in response to a release
of a regulated substance in violation of this act or rules and regu-
lations promulgated hereunder.

(b) Any person who violates paragraphs (1) through (6) of sub-
section (a) shall be guilty of a class A misdemeanor and, upon con-
viction thereof, shall be punished as provided by law.

Sec. 10. (a) It shall be unlawful for any person to practice, or
hold oneself out as authorized to practice, as an underground storage
tank installer or underground storage tank contractor or use other
words or letters to indicate such person is a licensed installer or
contractor unless the person is licensed in accordance with this
section.

(b) The secretary shall:

(1) Develop and administer a written examination to candidates
for licensing under the terms of this section. Questions used in the
examination shall be derived from standard instructions and rec-
ommended practices published by such authorities as the Petroleum
Equipment Institute, American Petroleum Institute, Steel Tank In-
stitute, National Association of Corrosion Engineers, Fibergh k

-
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(2) Any officer, employee or other authorized representative of
the secretary is authorized to enter at reasonable times any estab-
lishment or place where a storage tank is located, to inspect and

obtain samples from any person of any regulated substance contained

in such storage tank, and to conduct or require the owner or operator.
to conduct monitoring or testing of the tanks, associated equipment;
tank contents or surrounding soils, air, surface water or groundwater.;

(b) Each inspection shall be commenced and completed with
reasonable promptness.

(c) Any records, reports, documents or information obtained from:-

any person under this act shall be available to the public except as
provided in this section.z
(d) Any person:submitting any records, reports, documents or:

information required by this act, may, upon a showing satisfactory.
to the secretary, claim any portion of such record, report, document ;

or information confidential as ‘a trade secret. The department shall,;»'
establish procedures to insure that trade secrets are utilized by the
secretary or any. authorized representative of the secretary only in

connection with the responsibilities of the department pursuant to

this act. Trade secrets shall not be otherwise used or disseminated
by the secretary or any representative of the secretary without the
consent of the person furnishing the information:

(e) ‘Notwithstanding any limitation contained in this section, all:’
information reported to, or otherwise obtained by the department

under this act, shall be made available to the administrator of the
United- States environmental protection agency, or. an authorized.
representative of -the administrator, upon written" request? In sub-
mitting any trade secrets to such administrator or the authorized
representative of such administrator, the secretary shall submit the
claim of confidentiality to the administrator or authorized repre-
sentative of the administrator.

Sec, 9, (a) It shall be unlawful for any person to:

" Knowingly deposit, store or dispense, or permit any person
to deposit, store or dispense, any regulated substance into any stor-
age tank which does not comply with the provisions of this act, the

~ rules and regulations promulgated hereunder, or any order of the

secretary;
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exceed the amount of revenue required for the proper administration
of the provisions of this act. All fees shall be deposited in the state
general fund;

(11) for determining the qualifications, adequacy of performance
and financial responsibility of persons desiring to be licensed as
underground storage tank installers or contractors. In adopting rules
and regulations, the secretary may specify classes of specialized ac-
tivities, such as the installation of corrosion protection devices or
inground relining of underground storage tanks, and may require
persons wishing to engage in such activities to demonstrate additional
qualifications to perform these services;

(12) prescribing fees for the issuance of licenses to underground
storage tank installers and contractors. The fees shall not exceed the
amount of revenue determined by the secretary to be required for
administration of the provisions of section 10;

(13) requiring the registration with the department of any class
of storage tank otherwise exempted from regulation by this act except
tanks specified in subsections (i) and (j) of section 3 and crude oil
storage tanks located on oil and gas production leases. Such regis-
tration shall not require the payment of any registration fee; and

(14) adopting schedules requiring the retrofitting of storage tanks:
in existence on the effective date of this act and for the retirement
from service of underground storage ‘tanks placed in service prior to 3
the effective date of this act. Such schedules shall be based on the;
age and location of the storage tank and the type of substance stored.7
Such retrofitting shall include secondary containment, corrosion proy
tection, linings, leak detection equipment and spill ‘and overfill;
equipment. ¥

(b) In adopting rules and regulations under this section, the sec-
retary shall take notice of rules and regulations pertaining to fire
prevention and safety adopted by the state fire marshal pursuant to
K.S.A. 31-133(a)(1), and amendments thereto.

(c) Nothing in this section shall interfere with the right of a city
or county having authority to adopt a building or fire code from
imposing requirements more stringent than those adopted by the
secretary pursuant to paragraphs (1), (2), (3), (7) and (14) of subsection
(a), or affect the exercise of powers by cities, counties and townships
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regarding the location of storage tanks and the visual compatibility
of above ground storage tanks with surrounding property.

Sec. 6. (a) On and after the effective date of this act, no person
shall construct, modify or operate an underground storage tank unless
a permit or other approval is obtained from the secretary. On and
after January 1, 1990, no person shall construct, modify or operate
an above ground storage tank unless a permit or other approval is
obtained from the secretary. Applications for permits shall include
proof that the required performance standards will be met and evi-
dence of financial responsibility. For purposes of administering this
section, any storage tank registered with the department on the
effective date of this act shall be deemed to be a permitted storage
tank so long as the owner or operator shall comply with all applicable
provisions of this act.

(b) Permits may be transferred upon acceptance of the permit
obligations by the person who is to assume the ownership or op-
erational responsibility of the storage tank from the previous owner
or operator. The department shall furnish a transfer of permit form
providing for acceptance of the permit obligations. A transfer of
permit form shall be submitted to the department not less than
seven days prior to the transfer of ownership or operational respon-
sibility of the storage tank.

() The secretary may deny, suspend or revoke any permit issued
or authorized pursuant to this act if the secretary finds, after notice
and the opportunity for a hearing conducted in accordance with the
Kansas administrative procedure act, that the person has:

(1) Fraudulently or deceptively obtained or attempted to obtain
a storage tank permit;

(2) failed at any time to maintain the storage tank in accordance
with the requirements of this act or any rule and regulation pro-
mulgated hereunder;

(3) failed at any time to comply with the requirements of this
act or any rule and regulation promulgated hereunder; or

(4) failed at any time to make any retrofit or improvement to a
storage tank which is required by this act or any rule and regulation
promulgated hereunder.

(d) Any person aggrieved by an order of the secretary may appeal

303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

1320

321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339

Sub. SB 94
9

the order in accordance with provisions of the act for judicial 1 cview
and civil enforcement of agency actions.

Sec. 7. (a) Each owner or operator of an underground storagé
tank shall provide evidence: of financial responsibility.

(b) If the owner or operator is in bankruptcy, reorganization @¥
arrangement pursuant to the federal bankruptey law, or if jurisdiction;
in any state or federal ‘court cannot be obtained over an owner or
‘operator likely to be solvent at the time of judgment, any claimj
arising from conduct for which evidence of financial responsibility’
must be provided under this act may be asserted directly against
the guarantor providing the evidence of financial responsibility. In:
the case of action pursuant to this subsection, the guarantor is en-
titled to ‘invoke all rights and defenses which would have been;
available to the owner or operator if any action had been brought
against the owner or operator by the claimant and which would have
been available to the guarantor if any action had been brought against:
the guarantor by the owner or operator..

(c) ‘The total liability of a guarantor shall be limited to the ag-
gregate amount which the guarantor has provided as evidence of
financial responsibility to the owner or operator under this sectiony
This subsection does not limit any other state or federal statutory;
contractual or common-law liability. of a guarantor to its owner or
operator, including, but limited to, the liability of the guarantor for,
bad faith in negotiating or in failing to negotiate the settlement of
any claim. This: subsection does not diminish the liability of any
person under section. 107 or 111 of the Comprehensive -Environ-
mental Response, Compensation and Liability Act of 1980, or other

.applicable law. ¥

Sec. 8. (a) For the purposes of developing or assisting in.the
development of any regulation, conducting any study or enforcing
the provisions of this act:: 4

(1) It shall be the duty of any owner or operator of a storage
tank, upon the request of any duly authorized representative of the
secretary made at any reasonable time, to furnish information relatir
to the storage tank, including tank equipment and contents %

‘duct monitoring or testing, to permit such authorized repre dye

to have access to and to copy all records relating to such tanks.?
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is necessary or appropriate to assure that the public health or safety
is not threatened whenever there is a release from a petroleum
storage tank;

(2) to permit the secretary to take corrective action where the
release presents an actual or potential threat to human health or the
environment, if the owner or operator has not been identified or is
unable or unwilling to perform corrective action, including but not
limited to, providing for alternative water supplies;

(3) payment of the state’s share of the federal leaking under-
ground storage tank trust fund cleanup costs, as required by the
resource conservation and recovery act, 42 U.S.C. § 6991b(h)(7)(B);
and

(4) payment of the administrative, technical and legal costs in-
curred by the secretary in carrying out the provisions of sections 14
to 24, inclusive.

(c) The petroleum storage tank release trust fund shall be used
for the purposes set forth in this act and for no other governmental
purposes. It is the intent of the legislature that the fund shall remain
intact and inviolate for the purposes set forth in this act, and moneys
in the fund shall not be subject to the provisions of K.S.A. 75-3722,
75-3725a and 75-3726a and amendments to such sections. ‘

(d) Neither the state of Kansas nor the petroleum storage tank
release trust fund shall be liable to an owner or operator for the
loss of business, damages or taking of property associated with any
corrective or enforcement action taken pursuant to this act.

(e) The pooled money investment board may invest and reinvest
moneys in the fund established under this section in obligations of
the United States or obligations the principal and interest of which
are guaranteed by the United States or in interest-bearing time
deposits in any commercial bank or trust company located in Kansas
or, if the board determines that it is impossible to deposit such
moneys in such time deposits, in repurchase agreements of less than
30 days’ duration with a Kansas bank or with a primary government
securities dealer which reports to the market reports division of the
federal reserve bank of New York for direct obligatfons of, or ob-
ligations that are insured as to principal and interest by, the United
States government or any agency thereof. Any income or interest
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earned by such investments shall be credited to the fund.

() All expenditures from the fund shall be made in accordance
with appropriation acts upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the secretary for
the purposes set forth in this section.

Sec. 15. Except as otherwise provided in this act, an owner or
operator of a petroleum storage tank, or both, shall be liable for all
costs of corrective action taken in response to a release from such
petroleum storage tank. Eligibility to participate in the petroleum
storage tank release trust fund may be submitted as evidence of
financial responsibility required of owners and operators of under-
ground storage tanks.

Sec. 16. (a) There is hereby established the petroleum- storage
tank release compensation advisory board composed of seven mem-
bers, including the state fire marshal or the state fire marshal’s
designee, the director of the division of environment of the de-
partment, two representatives from the petroleum industry, at least
one of which shall be a petroleum marketer, one representative from
the insurance industry, one member of the governing body of a city
and one county commissioner. The governor shall appoint the ap-
pointive members of the board, and the members so appointed shall
serve for terms of two years. The governor also shall designate a
member of the board as its chair, to serve in such capacity at the
pleasure of the governor. The secretary shall provide staff to support
the activities of the board.

(b) Appointed members of the board attending meetings of such
board, or attending a subcommittee meeting thereof, when author-
ized by such board, shall receive the amounts provided in subsection
(e) of K.S.A. 75-3223 and amendments thereto,

(c) The board shall provide advice and counsel and make rec-
ommendations to the secretary regarding the rules and regulations
to be promulgated by the secretary regarding the financial respon-
sibility of owners and operators required by this act and, upon
request of the secretary, shall provide advice and counsel to the
secretary with respect to the disbursement of moneys from the fund.

Sec. 17. (a) There is hereby established an environmental as- |
surance fee of $.01 on each gallon of petroleum product manufactured

,
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in or imported into this state. The environmental assurance fee shall
be paid by the manufacturer, importer or distributor first selling,
offering for sale, using or delivering petroleum products within this
state. The environmental assurance fee shall be paid to the depart-
ment of revenue at the same time and in the same manner as the
inspection fee established pursuant to K.S.A. 55-426, and amend-
ments thereto, is paid. The secretary of revenue shall remit daily
the environmental assurance fees paid hereunder to the state treas-
urer, who shall deposit the same in the state treasury to the credit
of the petroleum storage tank release trust fund. Exchanges of pe-
troleum products on a gallon-for-gallon basis within a terminal and
petroleum product which is subsequently exported from this state
shall be exempt from this fee. :

(b) Environmental assurance fees as specified in subsection (a)
shall be paid until the unobligated principal balance of the fund
equals or exceeds $5,000,000, at which time no environmental as-
surance fees shall be levied unless and until such time as the balance
in the fund is less than or equal to an unobligated balance of
$2,000,000, in which case the collection of the environmental as-
surance fee will resume within 90 days following the end of the
month in which such unobligated balance occurs. The director of
accounts and reports shall notify the secretary of revenue whenever '
the unobligated balance in the fund is $2,000,000, and the secretary
of revenue shall then give notice to each person subject to the
environmental assurance fee as to the imposition of the fee and the
duration thereof.

(c) Every manufacturer, importer or distributor of any petroleum
product liable for the payment of environmental assurance fees as
provided in this act, shall report in full and detail before the 25th
day of every month to the secretary of revenue, on forms prepared
and furnished by the secretary of revenue, and at the time of for-
warding such report, shall compute and pay to the secretary of
revenue the amount of fees due on all petroleum products subject
to such fee during the preceding month.

(d) All fees imposed under the provisions of this act and not paid
on or before the 25th day of the month succeeding the calendar
month in which such petroleum products were subject to such fee
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shall be deemed delinquent and shall bear interest at the rate of
1% per month, or fraction thereof, from such due date until paid.
In addition thereto, there is hereby imposed upon all amounts of
such fees remaining due and unpaid after such due date a penalty
in the amount of 5% thereof. Such penalty shall be added to and
collected as a part of such fees by the secretary of revenue.

(e) The secretary of revenue is hereby authorized to adopt such
rules and regulations as may be necessary to carry out the respon-
sibilities of the secretary of revenue under this section.

Sec. 18. (a) Whenever the secretary has reason to believe that
there is or has been a release into the environment from a petroleum
storage tank, and has reason to believe that such release poses a
danger to human health or the environment, the secretary shall
obtain corrective action for such release from the owner or operator,
or both, or from any past owner or operator who has contributed
to such release. Such corrective action shall be performed in ac-
cordance with a plan approved by the secretary. Upon approval of
such plan, the owner or operator shall obtain and submit to the
secretary at least three bids from persons qualified to perform the
corrective action except that, the secretary may waive this require-
ment upon a showing that the owner or operator has made a good
faith effort but has not been able to obtain three bids from qualified
bidders.

(b) If the owner or operator is unable or unwilling to perform
corrective action as provided for in subsection (a) or no owner or
operator can be found, the secretary may undertake appropriate
corrective action utilizing funds from the petroleum storage tank
release trust fund. Costs incurred by the secretary in taking a cor-
rective action, including administrative and legal expenses, are re-
coverable from the responsible party and may be recovered in a civil
action in district court brought by the secretary. Corrective action
costs recovered under this section shall be deposited in the petro-
leum storage tank release trust fund. Corrective action taken by the
secretary under this subsection need not be completed in order to
seek recovery of corrective action costs, and an action to recover
such costs may be commenced at any stage of a corrective action. |

(c) An owner or operator shall be liable for all costs of corrective ,
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action incurred by the state of Kansas as a result of a release from
a petroleum storage tank, unless the owner or operator, or both,
enter into a consent agreement with the secretary in the name of
the state within a reasonable period of time, which time period may
be specified by regulation. At a minimum, the owner or operator,
or both, must agree that:

(1) The owner or operator shall be liable for the appropriate
deductible amount, as established in section 19;

(2) the state of Kansas and the petroleum storage tank release
trust fund are relieved of all liability to an owner or operator for
any loss of business, damages and taking of property associated with
the corrective action; :

(3) the department or its contractors may enter upon the property

of the owner or operator, at such time and in such manner as deemed .

necessary, to monitor and provide oversight for the necessary cor-
rective action to protect human health and the environment;

(4) the owner or operator shall be fully responsible for removal,
replacement or retrofitting of petroleum storage tanks and the cost
thereof shall not be reimbursable from the fund;

(5) the owner or operator shall effectuate corrective action ac-
cording to a plan approved by the secretary pursuant to subsection
(@) :

(6) the liability of the state and the petroleum storage tank release

—-—

trust fund shall not exceed $1,000,000, less the appropriate de- -

ductible amount, for any release from a petroleum storage tank; and

(7) such other provisions as are deemed appropriate by the sec-
retary to ensure adequate protection of human health and the
environment.

(d) For purposes of this act, corrective action costs shall include

the actual costs incurred for the following;

(1) Removal of petroleum products from petroleum storage tanks,
surface waters, groundwater or soil; _

(2) investigation and assessment of contamination caused by a
release from a petroleum storage tank;

(3) preparation of corrective action plans approved by the
secretary;

(4) removal of contaminated soils;
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(5) soil treatment and disposal;

(6) environmental monitoring;

(7) maintenance of corrective action equipment;

(8) restoration of a private or public potable water supply, where
possible, or replacement thereof; if necessary; and

(9) other costs identified by the secretary as necessary for proper
investigation, corrective action planning and corrective action activ-
ities to meet the requirements of this act.

Sec. 19. (a) An owner or operator of a petroleum storage tank,
other than the United States government or any of its agencies or
the owner or operator of any above ground storage tank specified
in subsection (g) or (j) of section 3, who is in substantial compliance,
as provided in subsections (c) and (d), and who undertakes corrective
action, either through personnel of the owner or operator or through
response action contractors or subcontractors, is entitled to reim-
bursement of reasonable corrective action costs from the fund, sub-
ject to the following provisions:

(1) The owner or operator of not more than 12 petroleum storage
tanks shall be liable for the first $5,000 of costs of corrective action
taken in response to a release from any such petroleum storage tank;

(2) the owner or operator of at least 13 and not more than 99
petroleum storage tanks shall be liable for the first $10,000 of costs
of corrective action taken in response to a release from any such
petroleum storage tank;

(3) the owner or operator of more than 99 petroleum storage

" tanks shall be liable for the first $30,000 of costs of corrective action

taken in response to a release from any such petroleum storage tank;

(4) the owner or operator must submit to and receive from the
secretary approval of the proposed corrective action plan, together
with projected costs of the corrective action;

(5) the owner or operator or any agents thereof shall keep and
preserve suitable records demonstrating compliance with the ap-
proved corrective action plan and all invoices and financial records
associated with costs for which reimbursement will be requested;

(6) within 30 days of receipt of a complete corrective action plan,
the secretary shall make a determination and provide written notice
as to whether the owner or operator responsible for corrective action’,
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thority, power and remedies provided in this act are in addition to
any authority, power or remedy provided in any statute other than
a section of this act or provided at common law.

(e) If a person conducts a corrective action activity in response
to a release from a petroleum storage tank, whether or not the person
files a claim against the fund under this act, the claim and corrective
action activity conducted are not evidence of liability or an admission
of liability for any potential or actual environmental pollution or third
party claim.

Sec. 22. On or before March 1 of each year, the secretary shall
prepare and submit a report to the governor and each member of
the legislature regarding the receipts and disbursements from the

fund during the preceding calendar year, indicating the extent of

the corrective action taken under this act.

Sec. 23. (a) Any person adversely affected by any order or de-
cision of the secretary may, within 15 days of service of the order
or decision, request in writing a hearing. Hearings under this section
shall be conducted in accordance with the provisions of the Kansas
administrative procedure act.

(b) Any person adversely affected by any action of the secretary
pursuant to this act may obtain review of such action in accordance
with the act for judicial review and civil enforcement of agency
actions. '

Sec. 24. Except as provided in K.S.A. 74-7246, and amendments
thereto, the board and the fund shall be and are hereby abolished
on July 1, 1994,

Sec. 25. This act shall take effect and be in force from and after
its publication in the Kansas register.
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is eligible or ineligible for reimbursement of corrective action costs,
and should the secretary determine the owner or operator is inel-
igible, the secretary shall include in the written notice an explanation
setting forth in detail the reasons for the determination;

(7) the owner or operator shall submit to the secretary a written
notice that corrective action has been completed within 30 days of
completing corrective action;

(8) no later than 30 days from the submission of the notice as
required by paragraph (7), the owner or operator must submit an
application for reimbursement of corrective action costs in accordance
with criteria established by the secretary, and the application for
reimbursement must include the total amount of the corrective action
costs and the amount of reimbursement sought. In no case shall the
total amount of reimbursement exceed the lesser of the actual costs
of the corrective action or the amount of the lowest bid submitted
pursuant to section 18 less the appropriate deductible amount;

(9) interim payments shall be made to an owner or operator in
accordance with the plan approved by the secretary pursuant to
section 18, except that the secretary, for good cause shown, may
refuse to make interim payments or withhold the final payment until
completion of the corrective action;

(10) the owner or operator shall be fully responsible for removal,
replacement or rétroﬁtting of petroleum storage tanks and the cost
thereof shall not be reimbursable from the fund; and

(11) the owner or operator shall provide evidence satisfactory to
the secretary that corrective action costs equal to the appropriate
deductible amount have been paid by the owner or operator, and
such costs shall not be reimbursed to the owner or operator.

(b) Notwithstanding the provisions of subsection (c) of section 18,
should the secretary find that any of the following situations exist, '
the owner or operator, or both, may be liable for 100% of costs
associated with corrective action necessary to protect health or the
environment, if:

(1) The release was due to willful or wanton actions by the owner
or operator;

(2) the owner or operator is in arrears for moneys owed, other
than environmental assurance fees, to the petroleum storage tank
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369 release trust fund;

370 (3) the release was from a tank not registered with the
371 department;
372 (4) the owner or operator fails to comply with any provision of
373 the agreement specified in subsection {c) of section 18;
374 (5) the owner or operator moves in any way to obstruct the efforts
375 of the department or its contractors to investigate the presence or
376 effects of a release or to effectuate corrective action; or
377 (6) the owner or operator is not in substantial compliance with
378 any provision of this act or rules and regulations promulgated
379 hereunder.

380 (¢) Except as otherwise provided in subsection (d), an owner or
381 operator of a petroleum storage tank is in substantial compliance
382 with this act and the rules and regulations adopted hereunder, if:
1383 (1) On and after January 1, 1990, each petroleum storage tank
384 owned or operated by such owner or operator has been registered

385 with the secretary, in accordance with the applicable laws of this
386 state and any rules and regulations adopted thereunder;

387 (2) the owner or operator has entered into an agreement with
388 the secretary, as provided in subsection (c) of section 18;

389 (3) the owner or operator has complied with any applicable fi-
390 nancial responsibility requirements imposed by the storage tank act
391 and the rules and regulations adopted thereunder; and

392 (4) the owner or operator has otherwise made a good faith effort

393 to comply with the federal act, this act, any other law of this state
394 regulating petroleum storage tanks and all applicable rules and reg-
395 ulations adopted under any of them.

396 (d) Prior to July 1, 1990, an owner or operator of any of the
397 “=following underground petroleum storage tanks shall be deemed to

G 398 be in substantial compliance with this act:
Re 399 § (1) Any farm or residential tank of 1,100 gallons or less capacity

400 )y used for storing motor fuel for noncommercial purposes; and
401 (2) any tank used for storing heating oil for consumptive use on

402 the single family residential premise where stored.

403 On and after July 1, 1990, an owner or operator of any petroleum
404 storage tanks specified above shall be deemed to be in substantial
405 - compliance with this act, if each such tank has been registered with
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the secretary in accordance with the ‘applicable laws of .ate
and any rules and regulations adopted thereunder.

(e) Any owner of a petroleum storage tank who at no time has
placed petroleum in such tank or withdrawn petroleum from such
tank shall be eligible for reimbursement from the fund of all costs
of ‘any necessary corrective action and shall not be subject to the
provisions of paragraphs (1), (2) or (3) of subsection (a) if such owner
submits a corrective action plan prior to July 1, 1990.

Sec. 20. Notwithstanding any other provision of this act, an
owner or operator of a petroleum storage tank who has undertaken
corrective action prior to the effective date of this act pursuant to
a corrective action plan approved by the secretary on or after January
1, 1989, shall be eligible for reimbursement from the fund for costs
incurred in conjunction with such corrective action performed sub-

sequent to plan approval by the secretary.

Sec. 21. (a) Nothing in this act shall establish or create any li-
ability or responsibility on the part of the board, the secretary, the
department or its agents or employees, or the state of Kansas to
pay any corrective action costs from any source other than the fund
created by this act. In no event shall the fund be liable for the
payment of corrective action costs incurred in response to any one
release from a petroleum storage tank in an amount in excess of
$1,000,000, less the applicable deductible amount of the owner or
operator of such tank.

(b) This act is intended to assist an owner or operator only to
the extent provided for in this act, and it is in no way intended to
relieve the owner or operator of any liability that cannot be satisfied
by the provisions of this act.

(c) Neither the secretary nor the state of Kansas shall have any
liability or responsibility to make any payments for corrective action
if the fund created herein is insufficient to do so. In the event the
fund is insufficient to make the payments at the time the claim is
filed, such claims shall be paid in the order of filing at such time
as moneys are paid into the fund.

(d) No common law liability, and no statutory liability which is
provided in a statute other than in this act, for damages ting
from a release from a storage tank is affected by this act au-



My name is Jeanne Hankerson. I represent Federated Mutual Insurance
Company of Owatonna, Minnesota. We are currently providing Pollution
Liability Insurance to owners of wunderground storage tanks. There are
gome other companies in this market and others are planning to enter the
market. My statements today are based on Federated’s experience in this
market. Other companies may have different opinions on these issues.

EPA estimates that 10 - 30% of the over two million underground storage
tanks (UST) in the United States are currently leaking. This does not
include the sites where there is contamination from spills and overfills
vhich need to be cleaned up or contamination at aboveground tanks.

Many of the underground tanks are owned by small businesses. EPA
estimates that 45% of small businesses in retail motor fuel marketing
will go out of business in the next five years because of the technical
and financial responsibility regulations. This assumes they can find
insurance. Without insurance the number could be higher. EPA has not
developed statistics for the impact of the regulations on owners of
tanks who are not in the retail motor fuel business.

The EPA regulations affect more than just gas stations. Anyone who owns
an underground tank, except state or federal government entities, wust
comply with the technical rules as well as the financial responsibility
requirements. Cities, counties, school districts, park districts,
trucking companies, auto dealers, golf courses, - any individual
business or organization that may have its own fuel tanks is required to
comply. Even farmers must comply if they have tanks over 1100 gallons.

Many tank owners are unable to secure the financial responsibility
coverage required by the EPA regulations. Many do not qualify
financially for self-insurance, surety bonds, guarantees or letters of
credit. They do not have the money to establish a fully funded trust
fund. They do not meet the underwriting guidelines of insurance company
or risk retention groups. Some who do meet underwriting guidelines for
insurance or risk retention group coverage cannot afford the premiums.

If a state program is not established to assist owners and operators of
petroleum storage tanks in providing evidence of financial
regpongibility for corrective action, many tank owners will be forced to
abandon use of their tanks. In the case of fuel retailers this means
going out of business. In some cases the tank owner can’t afford the
cost of going out of business. In order to stop using a tank the
ovner/operator must *close” the tank which involves a site assessment
and cleanup of contamination. A potentially costly job.

Senahe B\ 48

Heuse—Bi1l- vill provide a method of establishing financial
respongibility for tank owners and operators. It will allov them to put
their assets to use where they will do the most good in protecting the
environment - in tank upgrading and leak detection. Tank ovners and
operators will be able to concentrate their resources on finding and
correcting current problems and preventing future problems. It may well

keep many in business. f} f;}1€}N2?/<§/)L A/fz
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My company, Federated Mutual Insurance Company, currently provides
pollution liability coverage for 179 policyholders in Kansas. Cur
primary market for this coverage is petroleum marketers. We also write
this coverage for auto dealers, equipment dealers and contractors who
have UST or other pollution exposures. The annual premium is based on
many factors dealing with tank construction, equipment and location.
The premium is figured on a per site basis and can currently range from
$750 to $8000 per site per year. There iz a $5000/policy/year wminimum
premium. In addition to the per site charges, there are charges for
leased or loaned tanks and dispensers and delivery locations.

Our policy covers underground and aboveground tanks at  insured
locations. As of 1-1-89 we have had 13 pollution claims in Kansas. We
estimate our total expense for cleanup at approximately $400, 000. This
amount does not include any deductibles our insureds may have to pay.
The deductibles range from $0 to $25,000 depending on vhen the policy
wvas issued. These claims are for cleanup only - vwe do not currently
have any third party bodily injury claims in Kansas.

Nationwide we have an average cleanup cost of approximately $80,000
not including our insureds’ deductibles. Currently our reserves for
third part bodily injury are less than 1% of total reserves.

My company is willing to work with a state fund program you establish.
For persons who meet our undervriting guidelines we will continue to
provide the third party bodily injury and property damage coverage wvhich
is required in addition to cleanup coverage under Federal EPA rules.
Qur current policy does not meet EPA requirements but a new policy is
being developed to meet these requirements. That policy should begin to
be issued this summer.

The egtablighment of a state fund should help to make insurance coverage
more available and affordable to tank owners and operators.

Jeanne Hankerson

Environmental Coordinator
Federated Mutual Insurance Company
Owatonna, MN. 53060
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Chairman Spaniol and Members of the Committee, I am Bob Aldersom, an
attorney in private practice in Topeka, appearing today on behalf of the
Kansas 0il Marketers Association (KOMA) in support of Substitute for Senate
Bill No. 94. KOMA is a statewide association of petroleum distributors,
and it also represents the interests of hundreds of other underground
storage tank owners and operators who market petroleum products.

Before addressing the provisions of Sub. for SB 94, I have two
prefatory comments. First, even though an association of petroleum
marketers has an obvious interest in legislation affecting underground
storage tanks, it must be remembered that our interest is not exclusive.
The Kansas Department of Health and Environment (KDHE) estimates that 40%
of the underground tanks in Kansas are owned by non-marketers.

Second, I recognize at the outset that this statement will be somewhat
lengthy, but I trust the Committee understands that such length is needed
to address a most difficult, complex issue, with far-reaching consequences.

As the Committee is aware, the bill under consideration is essentially
an amalgamation of the provisions of SB 94 and SB 122. Both bills were
introduced in response to the EPA's regulations applicable to underground
storage tanks. SB 94 restated as Kansas law the substantive provisions of
these regulations, and SB 122 established a trust fund to assist owners and
operators of underground petroleum storage tanks to comply with the
financial responsibility requiremeats in these regulations. Sub. for SB 94
combines these legislative proposals into a single bill.

Regulatory Requirements

The Committee has been advised that federal regulations are now in
place to implement Subtitle I of the Resource Conservation and Recovery
Act, which was enacted by Congress in 1984 and vested the Environmental
Protection Agency (EPA) with the authority to develop a regulatory program
fér*underground storage tanks. However, the federal act contemplates the
possible enforcement of these regulations by state ageacies, acting
pursuant to appropriate enabling legislation.

3-21/-
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Sub. for SB 94 is intended to provide such enabling legislation in
Kansas, authorizing KDHE to administer-and eunforce the federal .
regulations. It would, in effect, establish as state law the substantive
provisions of the federal rules and regulations. Thus, considering the
fact that the federal act and the EPA's rules and reguations are now in
force and effect in Kansas, the only real issue presented by Sub. for SB 94
is who will administer and enforce these regulations-—the EPA or KDHE?

For a variety of reasons, KOMA firmly believes that the federal
requirements regarding underground storage tanks should be administered and
enforced by KDHE as the "implementing state agency." Chief among these
reasons is the KDHE's history of administering other laws regulating
industries which have an impact on our environment, including the laws
requiring the registration of underground storage tanks and regulatiog the
installation of new underground storage tanks.

We believe KDHE's regulatory objectives under these other laws have
been achieved, to an important extent, through cooperation and persuasion,
which we believe produces the best long-term results for the entire state.
There is no reason to believe that KDHE would not approach its
responsibilities under Sub. for SB 94 in the same manner, which is
evidenced by the fact that the industry committee established by our
association was invited to participate in the deliberations which
accompanied the drafting of this legislation.

However, we would note that, to have ao acceptable regulatory
framework, i.e., one which not only addresses the federal requirements, but
also takes into account the owners and operators of underground storage
tanks, the Committee needs to consider the financial responsibility
requirements imposed by the federal law. The Committee should determine
how best the owners and operators of underground storage tanks in Kansas
may comply with those requirements, and we respectfully submit that a mere
restatement of the federal requirements for financial responsibility as the
law in Kansas may not accomplish the intended result. Tt will not
necessarily ensure that sufficient moneys are available to pay the clean up
costs incurred in the event of an accidental spill, leak or other discharge
from a petroleum storage tank.

Availability and Affordability of Liability Insuramce

Even though the federal financial responsibilty requirements (as
restated in Sub. for SB 94) contemplate a variety of ways in which an
underground petroleum storage tank owner or operator may satisfy such
requirements, the vast majority of such owners and operators in Kansas will
not be able to provide the requisite financial assurances, unless a state
fund is established and made available to them.

For example, we would respectfully suggest that there are few
petroleum marketers or other owners or operators of underground storage
tanks having net worths in excess of $10 million, so as to enable them to
qualify as self-insurers under the federal regulations. Similarly, we
doubt that there are many who will be able to qualify for or afford surety
bonds or letters of credit as the means of satisfying the financial
responsibility requirements. More disturbing, however, is the fact rthat
the traditional means of satisfying these types of requirements (liability

$-Z
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insurance) does not appear to be either readily available or affordable
where it is available. : : : -

Before discussing the availability and affordability of pollution
liability insurance, I want to suggest to the Committee that neither I nor
any other representative of KOMA provides the Committee with the best
witness regarding this issue. While we will provide you with information
regarding the experiences of KOMA's members and other information derived
from credible sources (which will be identified for the Committee), the
information we will provide you is, nonetheless, secondhand.

Perhaps testimony of appropriate representatives from the insurance
industry can identify for the Committee those insurance companies and risk
retention groups which provide for Kansas risks policies of pollution
liability insurance that satisfy the federal financial responsibility
requirements. These conferees also might identify the amount of premium,
the fluctuation of such premium based on the insured's compliance with
underwriting standards, eligibility limitations on insureds, the amount of
any initial capital contribution required to participate and other similar
information.

However, having recognized that there are others who can provide this
Committee with firsthand data regarding the availability and affordability
of pollution liability insurance, I want to share with the Committee the
information which leads KOMA to believe that such insurance is neither
generally available, nor affordable where it is available. Assuming the
accuracy of that information, we believe it dictates the necessity of a
state fund to assist tank owners and operators in complying with financial
responsibility requirements.

Several weeks ago, KDHE shared with us a memorandum it had been
provided by the EPA. The memorandum was dated December 19, 1988, and
although it was originally intended to be an interagency communication, it
was subsequently shared with appropriate state agencies. The subject of
the memorandum was "Update on the Availability of Commercial Pollution
Liability Insurance for Underground Storage Tanks," and it was stamped
"PRIORITY" and "IMPORTANT" at the top. :

The EPA memorandum indicates that there were, at that time, three
major providers of commercial pollution liability insurance: PETROMARK,
Federated Mutual and the Pollution Liability Insurance Association (PLIA).
In the past, those three providers have combined to cover approximately 25%
of the underground storage tanks nationally, and the memorandum also notes
that self-insurance covers another 25% of the underground storage tanks,
leaving nearly one-half of these tanks either uninsured or covered by other
sources. The purpose of the memorandum was to discuss two major changes in
that situation.

First, it noted Federated Mutual's reduction in coverage limits and
concurrent increases in premiums, which produced a conclusion in the
memorandum that "it is likely that" Federated Mutual is pricing itself out
of its current market. ' Second, the memorandum discusses the anticipated
dissolution of PLIA, an expectation that eventually has been realized.

The EPA memorandum assessed the impact of these developments, as
follows: "The potential effect of losing two iosurance programs providing
coverage for up to 200,000 USTs will be tremeadous. We had based our



-4

phase-in compliance schedule on our best estimate of who can obtain the
necessary coverage and “when.' -The memorandum continues by -expressing
concern that these actions "may have very negative effects on the
willingness of other insurance companies to enter this market."

KOMA also has obtained a copy of the December, 1988 monograph of the
Technical Affairs Department-of the Independent Insurance Agents
Association regarding pollution liability insurance. One of the
conclusions reached in that paper is that "standard markets can not, on a-
wholesale basis, include environmental liability coverages within its [sic]
standard commercial policy packages. They cite adverse judicial
interpretations and limited insurer capacity as reasoans to exclude all
pollution related coverages from their basic products."

This technical advisory identifies 11 insurance companies, risk
retention groups or programs of one or the other which offered
environmental impairment liability coverages as of December 1, 1988.
Included in that list is PLIA, which subsequently dissolved, as I
previously indicated. It also includes three risk retention groups which
are styled as '"non-accessible" by independent insurance agents, because of
the restricted membership requirements. PETROMARK, for example, is limited
to petroleum marketers. These three risk retention groups also require an
initial capital contribution from their participants, normally equal in
amount to one year's premium.

Of the remaining companies, this paper notes some very limited
coverages and extremely high premiums. One such company has a minimum
premium of $10,000 and also requires $25,000 self~insurance retention
covering on-site clean up and third-party liability.

Testimony by a representative of Federated Mutual Insurance Company
before the Senate Committee supported these conclusions. Federated Mutual,
which currently writes most of the insurance covering underground storage
tanks in Kansas, is re-writing its policies to meet the federal fimancial
responsibility requirements. The revised coverage will have a minimum
annual premium of $5,000, with premium increases depending on the age and
condition of the tanks and the number of tank sites being covered.

Finally, I want to share with the Committee the results of a recent
survey conducted by the Petroleum Marketers Assocation of America (PMAA).
I am aware that legislative committees can almost "drown' in statistics;
however, I believe in this instance that statistics may promote an
understanding of the issue. Specifically, some of the statistical results
of the PMAA's survey may help the Committee define the problem, not only in
terms of the availability and affordability of pollution liability
insurance coverage, but also in terms of the potential consequences of the
situation addressed by Sub. for SB 94.

The PMAA is a federation of 43 state and regional trade associations,
with more than 10,000 independent petroleum marketer members nationwide.
Collectively, these marketers sell at wholesale or retail more than 1/2 of
the gasoline, 60% of the diesel and 75% of the residential heating oil
consumed nationally. Members of the state and regional associations
affiliated with PMAA are the primary suppliers of fuel to persons in rural
areas throughout the country, and PMAA estimates that the marketers it
represents supply more than 60% of the fuel used by American farmers.
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In November, 1988, PMAA asked each of its member associations to mail
a one-page survey to each of its petroleum marketer members, seeking
information on a variety of subjects relating to the advent of federal
regulations on underground storage tanks. More than 2,100 marketers
(approximately 25% of the marketers represented by PMAA) located in 35
states responded to the survey. Members of KOMA responded in approximtaely
the same proportion, with 76 of the 300 distributor members of KOMA
completing and returning the survey. :

Nationally, nearly 52% of the marketers reported having no pollution
liability insurance coverage, with 60% of those indicating that such
coverage was unaffordable and another 327% stating that insurance was
unavailable. Of the KOMA members responding to the survey, nearly 78%
stated that they did not have pollution liability insurance coverage, and
of that total, 37% indicated that such insurance was not available to them
and nearly 53% of them stated that such insurance was not affordable.

Necessity of State Fund

We trust that the Committee's study will confirm our conclusion that
pollution liability insurance coverage is either unavailable for a
substantial number of owners and operators of underground petroleum storage
tanks in Kansas, or in those instances where such coverage is available, it
is not affordable. Notwithstanding, the Committee needs to address the
issue of the state's obligation to respond to this situation. Why is it
important to the state that owners and operators of underground petroleum
storage tanks be able to provide assurance of financial responsibility in
compliance with federal requirements? What is the Legislature's
responsibility beyond enacting legislation which restates the federal
requirements as state law and enables the KDHE to administer and enforce
these provisions in Kansas? What are the consequences of not enacting
Sub. for SB 94 or other similar legislation establishing a state fund which
is available to owners and operators of underground petroleum storage
tanks?

The provisions of Sub. for SB 94 provide a partial response to these
questions. Section 14 of the bill would establish the Petroleum Storage
Tank Release Trust Fund in the state treasury. The fund is to be
administered by the Secretary of Health and Environment not only to "assist
owners and operators of petroleum storage taonks in providing evidence of
financial responsibility for corrective action required by a release from
any such taunk," but also to permit the Secretary to take emergency action
to assure the public health and safety when there is a release or
substantial threat of a release from a petroleum storage tank, and to
permit corrective action by the Secretary when an owner oOr operator of any
such tank cannot be identified or is unable or unwilling to perform the
corrective action. Thus, the state needs to have such fund available to
adequately protect the citizens of this state in emergency situations and
in situations where the owners and operators cannot or will not take the
required corrective action.

The PMAA survey referenced earlier also provides additional
information which supports the establishment of a state fund to assist

owners and operators in providing evidence of financial responsibility. In



Yy

addition to the availability of insurance coverage for petroleum marketers,
that survey requested information on the number of service stations owned
or operated by marketers which had closed in anticipation of the effective
date of the technical standards established by federal regulations or were
likely to close as a result of these technical standards or the financial
responsibility requirements. The 2,128 marketers who responded to the
survey anticipated the closing of 7,097 service stations as a result of
either the EPA's technical standards or financial responsibility
requirements.

Extrapolating those responses to the entire marketer population
represented by PMAA indicates the likelihood that over 26,250 service
stations owned by petroleum marketers either have or will soon close as a
result of these new regulations. This estimate represents one-half of the
total number of stations owned by these marketers.

However, as suggested by PMAA's report, a more critical issue than the
number of stations anticipated to close is the location of those stations.
The survey shows that more than 86% of the stations to be closed are in
population centers of less than 50,000, and over 61% of the stations are in
population centers of less than 10,000. Thus, the potential impact of the
new federal regulations on rural America will be significant.

The impact in the rural areas of Kansas could be even greater. Based
on the responses to the survey from KOMA members, it is likely that over
91% of the stations to be closed will be in population centers of less than
50,000, with nearly 80% located in population centers of less than 10,000.

In addition to the service stations directly owned or operated by the
marketers responding to PMAA's survey, these marketers supply petroleum
products to 53,395 commercial tanks. Of this number, the responding
marketers anticipated the closing of 29,498 of these tanks as a result of
the federal regulations. As noted in PMAA's report: "This requires the
owners of these tanks to seek other means of refueling their trucks, vaos,
buses, cabs and other vehicles . . . ." In Kansas, the responses to the
survey indicate that 359 of the 655 commercial tanks (approximately 55%)
estimated to be supplied by Kansas distributors will close.

The results of PMAA's survey suggest a significant, adverse impact on
the rural areas of Kansas. This impact will likely be evidenced by reduced
consumer choice and convenience, as well as an increased price pald by
consumers in rural areas for motor fuel. 1In those rural communities which
presently have two, three or even four choices for purchasing motor fuels,
there likely will be only one in the future, which will probably be located
many miles away, and the prices charged at the pump for motor fuels will
likely reflect its captive market.

The available service station likely is to be a new station built
specifically to capitalize on the closing of the smaller stations. Tt
probably will be operated in conjunction with a convenience store, but 1t
no longer will provide the convenience of automotive repair services in

many rural areas. Obtaining those services will require a trio to a larger
population center.

These negative consequences in rural areas may produce correspondingly
negative impacts on the entire state's cconomy. Thus, KOMA respect fully
suggests that the Kansas Legislature has a responsibility to assist owners
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and operators of underground petroleum storage tanks to provide evidence of
financial responsibility in compliance with federal requirements. Such
assistance is not merely for these owners and operators, but for the entire
state. The establishment of a state fund, as contemplated by Sub. for SB
94, will potentially alleviate the negative impact of the federal fimancial
responsibility requirements..

The potential service station and commercial tank closings identified
by PMAA's survey were predicated, in part, on the petroleum marketers'
inability to comply with federal fimancial responsibility requirements, due
to the unavailability or unaffordability of pollution liability insurance.
Thus, assisting owners and operators of underground petroleum storage tanks
to comply with federal financial responsibility requirements will
counteract, to some extent, the negative impact that will result from
implementation of the federal underground storage tank regulations.

In commenting on PMAA's survey, in an article entitled "PMAA Survey:
Tank Insurance Will Wipe Out Rural Stations," U.S. 0il Week notes that the
result of service station and commercial tank closings, due to the
inability of owners and operators to comply with federal requirements, will
be less competition, higher consumer prices and poorer service,

Third-Party Liability

Although KOMA supports Sub. for SB 94 to the extent that it will
enable its members to provide assurance of financial responsibility for the
payment of clean up costs incurred in connection with corrective action, we
remain concerned that our members and other owners and operators will still
be unable to provide complete assurance of financial responsibility.

The federal regulations require assurance of financial responsibility
not only for payment of clean up costs, but also for third-party
liability. Sub. for SB 94 does not address the latter requirement, and we
have not as yet been able to determine either the availability or
affordability of pollution liability insurance providing only third-party
liability coverage. It is our understanding that third-party liability
represents a relatively small portion of the costs paid by pollution
liability insurance carriers in the past, but we are unable to tell the
Commi ttee whether such coverage will be available by itself and, if so, the
amount of premium required for such coverage.

Method of Funding

Once the question of whether a state fund is needed has been answered
affirmatively, the question arises as to the method of funding. Although
the technical standards established by the federal regulations which went
into effect in September of 1988 apply to underground storage tanks
containing products other than petroleum products, the financial
responsibility requirements that went into effect in October of 1988 apply
only to underground petroleum storage tanks. Thus, there is some logic to
funding the Petroleum Storage Tank Release Trust Fund established in Sub.
for SB 94 by a fee imposed on petroleum products manufacturered in or

imported into this state, particularly since the fee established by the

bill can be collected and paid at the same time and in the same manner as
the inspection fee established by K.S5.A. 55-426, thereby negatlag any
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significant administrative costs.

There are three points that need to be made regardlng the funding
mechanism provided in Sub. for SB 94. First, the maximum amount of the
fund ($5 million) can be generated in a relatxvely short period of time by
a one cent per gallon fee on all petroleum products. Under our current
motor fuel tax structure, each penny of tax produces about $15 million
annually, and since the env1ronmental assurance fee established by the bill
would be imposed on a broader range of petroleum products, the initial fee
should not be in place longer than four months, perhaps no longer than
three months, in order to generate the maximum amount of the fund.

Second, KDHE and KOMA would not expect the fee to be reimposed for a
considerable period of time thereafter (until the balance of the fund
reaches $2 million), and the amount to be raised at that time will be $3
million, which should require the fee to be in place for no longer than two
months. There is no way to accurately predict when it might be necessary
to reimpose the fee. Once the technical standards authorized by Sub. for
SB 94 have been promulgated by the KDHE, it is likely that the number of
leaking underground petroleum storage tanks discovered will increase, but
it also is probable that leaking tanks will be discovered sooner than they
might otherwise, which should minimize clean up costs. Thus, we think it
reasonable to assume that it will not be necessary to replenish the fund on
an annual basis.

Third, I believe KDHE shares our belief that the necessity of a state
fund will be of relatively short duration. To that end, Section 24 of the
bill provides a sunset provision on July 1, 1994. Even though the
legislature may not find it appropriate to abolish the fund at that time,
this sunset provision is not merely window dressing. As the Committee has
previously been advised, the technical standards and regulatxons regardlng
the removal, replacement and retrofitting of underground tanks is phased in
by federal regulations over a ten-year period. As old tanks are removed,
replaced or retrofitted during this ten-year period, the likelihood of
accidental spills, leaks or releases from the new or retrofitted tanks
becomes much less likely. This, in turn, should make pollution liability
insurance coverage much more available and affordable, thereby eliminating
the necessity of the fund, or at least reducing the level of funding
required to an amount sufficient only to enable KDHE to respond to
emergency situations.

In the short term, though, the information available to us has
compelled our conclusion that a state fund is necessary to assist not only
petroleum marketers, but all owners and operators of underground petroleum
storage tanks in complvlng with the federal financial responsibility
requirements. Therefore, we commend to you the enactment of Sub. for
SB 94 as being a very prudent, far-sighted decision, one that will
potentially have enduring benefits to the rural areas of the state and
thereby benefitting the entire state, as well.

I appreciate very much your attention to this lengthy testimony, aund I
will be pleased to respond to any questions you might have.
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MINUTES OF THE _EOUSE—SUBCOMMITTEE ON ENERGY AND NATURAL RESOURCES
The meeting was called to order by ReDresentaﬁi&gﬂEerrv Patrick at
_3:30 X#./p.m. on February 22 19_89n room __526=S of the Capitol.

All members were present except:

Committee staff present:

Lynne Holt, Legislative Research
Mary Torrence, Revisor of Statutes' Office
Betty Ellison, Committee Secretary

Conferees appearing before the committee:

Lynne Holt, Legislative Research
Robert Elliott, Chief Engineer, Kansas Corporation Commission
Karen Arnold-Burger, First Assistant City Attorney,

City of Overland Park, Kansas

The meeting was called to order by Subcommittee Chairman Kerry Patrick.

Lynne Holt of the Legislative Research Department provided background
information relative to Regulation of Natural Gas Pipeline Safety.
Staff commented that the information in her overview had come primarily
from the Kansas Corporation Commission (KCC). In the section dealing
with federal regulations, it was emphasized that states are authorized
to adopt additional or more stringent safety standards for intrastate
pipeline transportation if these standards are compatible with the
federal minimum standards. Temporary rules and regulations adopted by
the KCC in October, 1988 incorporating minimum federal standards were
addressed. Also discussed were proposed, more stringent safety regu-
lations (on file in the Legislative Research Department). Differences
between the minimum standards and the more severe restrictions proposed
by the KCC were noted. Budget and staff responsibilities were included
in the briefing. Attachment 1.

Staff responded to questions of the committee.

Karen Arnold-Burger represented the City of Overland Park, Kansas. She
discussed two natural gas explosions in that city in December, 1987 and
September, 1988 which had prompted their delving into the area of gas
pipeline safety. She related their observations in this area and their
encounters with the Kansas Corporation Commission. The December, 1987
explosion in Overland Park and another in September, 1987 in Independence,
Kansas both were on Union Gas lines. The September, 1988 explosion in
Overland Park was on a KPL line. Ms. Arnold-Burger listed several prob-
lems found and recommendations made as a result of Overland Park's
investigation of natural gas pipeline safety. Attachment 2. Included
with her written testimony were copies of Mayor Ed Eilert's testimony at
both the technical and public hearings in Overland Park. Attachments

2a _and 2b.

Discussion followed.

Robert Elliott appeared on behalf of the Kansas Corporation Commission.
He listed legislation proposed for improving safety of the natural gas
system. Attachment 3.
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During discussion, Mr. Elliott commented that one more inspector would
raise Kansas above the federal requirement. He felt that more strin-
gent regulations, rather than more inspectors, would be the best way to
handle the situation. He commented that in Kansas as well as other
states, the emphasis is on minimum standards of safety and enforcing
those when violations occur. Further discussion related to training of
classified inspectors, the safety factor in rate increase applications
and the complexity of the natural gas system.

Chairman Patrick announced that the Special Subcommittee on Natural Gas
Pipeline Safety would meet again at 3:30 p.m. March 1, 1989 in Room 526-S.

The meeting was adjourned at 4:40 p.m.

Page _2 _of _2
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MINUTES OF THE HQUSE SUB COMMITTEE ON ENERGY AND NATURAL RESOURCES

The meeting was called to order by Representative Kerry Patrick at
Chairperson
——3:30 %K./p.m. on March 1 1989in room _526=S _ of the Capitol.

All members were present except:

Committee staff present:

Raney Gilliland, Legislative Research
Mary Torrence, Revisor of Statutes' Office
Betty, Ellison, Committee Secretary

Conferees appearing before the committee:

William E. Brown, Executive Vice President, Chief Operating Officer,
KPL Gas Service

Richard Kready, Director, Governmental Affairs, KPL Gas Service

Louis Stroup, Jr., Executive Director, Kansas Municipal Utilities, Inc.

The second meeting of the Subcommittee on Natural Gas Pipeline Safety
was called to order by Chairman Kerry Patrick. Attention was called
to the minutes of February 22 which had been distributed.

William E. Brown of KPL Gas Service made a brief statement on behalf

of his company in which he commented that their first concern was to
keep their natural gas delivery system safe for all customers. Inspec-
tion of bare steel customer-owned service lines in Kansas had been
completed and leaks had been repaired when found. All other service
lines would soon be finished. In the interest of safety, KPL Gas
Service would welcome any inspections and oversights deemed necessary
by the Legislature or the Kansas Corporation Commission (KCC). It was
suggested that the Legislature could help Kansas utilities by enacting
a "One-call" bill requiring contractors to call for underground utility
locations before they dig. It was believed that such legislation could
help reduce accidents that involve buried electric and gas lines.

Richard Kready presented Mr. Brown's testimony which included KPL Gas
Service's stand on proposed changes in state law. Attachment 1.

The following discussion concerned types of tests for gas leaks, equip-
ment and training required for testing, as well as plastic vs. steel
lines and causes of deterioration. Mr. Brown also explained the differ-
ence between service lines and yard lines.

Louis Stroup, Jr. testified on behalf of Kansas Municipal Utilities, Inc.
He spoke in support of the new gas pipeline safety rules adopted by the
KCC. He explained the operator's responsibility relative to installa-
tion, testing and inspection of gas lines. Mr. Stroup described some
options relative to training building inspectors as gas inspectors,
noting that he felt it would be much more practical to enlarge the
current KCC inspection program by adding additional inspectors.
Attachment 2.

Further discussion followed.

At the conclusion of the hearing, Chairman Patrick announced that
House Bills 2456, 2454 and 2457 would be touching a committee exempt
from the March 3 deadline for House Bills to be reported out of com-
mittee. Another subcommittee meeting would be scheduled at which time
Union Gas, Peoples Gas and KN Energy would be invited to testify, as
well as anyone from the public who might desire to do so.

Unless specifically noted, the individual remarks recorded herein have not
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On behalf of the Chairman of the Energy and Natural Resources Committee
and this subcommittee, Chairman Patrick announced that they would be
seeking two major changes in Kansas law. Since it is not clear who has
the legal responsibility to maintain gas lines from the main to individ-
ual homes, an amendment would be drafted to House Bill 2454 or House
Bill 2456 that would mandate that all utilities serving gas residential
customers would be financially responsible for maintaining all of those
vard lines. Mr. Caro of the KCC staff had been requested to meet with
Mary Torrence of the Revisor's Office to draft suitable legislation.
Over time, as yard lines need to be repaired, the ratepayers would in
effect be paying to have their own yard lines replaced. It was believed
that this would be the only equitable solution.

Ms. Arnold-Burger from the City of Overland Park, Mr. Caro, Ms. Torrence
and someone from the City of Wichita would draft an amendment to one of
these bills requiring that city inspectors be trained by the KCC so that
when a new home is built, a city building inspector would examine the
new gas pipeline going into the home to see that it met all state and
federal standards. This was believed to be the most cost-efficient
means of solving this problem.

These two steps had been discussed by the subcommittee members and would
be recommended to the standing committee. It was noted that the Chair-
man of the standing committee was supportive of these changes. Another
point noted was that presently, electric utilities are liable for the
electric line from the pole to the house. These proposed changes would
make gas utilities liable to the house in the same manner as electric
companies.

A comment was made by Representative'Grotewiel that these are the com-
mittee's thoughts at the moment, but a public hearing would allow input
at some point.

The meeting was adjourned at 4:30 p.m.
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The meeting was called to order by Representative Kerry Patrick at
Chairperson
_3:30  #K./p.m. on March 15 _ 1989 in room _526=5  of the Capitol.

All members were present except:

Committee staff present:

Raney Gilliland, Legislative Research
Mary Torrence, Revisor of Statutes' Office
Betty Ellison, Committee Secretary

Conferees appearing before the committee:

William H. Reeder, Union Gas System, Inc.
William E. Asbury, K N Energy, Inc.
Charles Butterfield, Peoples Natural Gas Company

The third meeting of the Subcommittee on Natural Gas Pipeline Safety
was called to order by Chairman Kerry Patrick.

William Reeder, Executive Vice President and Chief Operation Officer

of Union Gas System, Inc., explained the policy of the company relative
to safety in the past, as well as plans for the future. He also dis-
cussed possible causes of the explosions which occurred in Independence,
Kansas and Kensington Manor in Overland Park, Kansas. Relative to the
new Kansas Corporation Commission regulations, Mr. Reeder said that the
company would conduct leak surveys of company mains, company service
lines and customer yard lines in all areas on an annual basis. They
would repair or replace all customer yard lines determined to be leaking
as the result of the leak survey, shut-in tests, or unusual customer
consumption pattern. He displayed a chart illustrating the difference
between "company service lines" and "customer yard lines."

Mr. Reeder commented that part of the Union Gas agreement with the
Kansas Corporation Commission (KCC) was to electrically survey and
"hot spot" protect, where required, all 900 miles of bare steel pipe
which exist in their system. Another chart was shown, outlining the
amount of capital improvements which had been made in the past four
years, and showing that $18.5 million had been expended in gross
capital expenditures over that period.

It was noted that Union Gas supported the "one-call" system as proposed
in House Bill 2453. They also had no objection to House Bills 2454,
2456 and 2457 as proposed by the KCC. Attached to Mr. Reeder's

written testimony, Attachment 1, were an illustration of customer yard
lines and company service lines, la and a paper showing gross capital
additions, lb.

During discussion, Mr. Reeder answered questions regarding implementa-
tion of the "one-call" system, percentage of meters located at the
house or property line and where leakage is most commonly found. He
also explained the difference between plastic, bare steel and wrapped
steel pipe. 1In response to a question, Mr. Reeder said it was safer
to have a meter situated at the customer property line, rather than at
the house, because a regulator which reduces gas pressure would be
located on a meter at the property line.

The details of the "Agreement and Plan" entered into by Union Gas and
the KCC on September 16, 1988 were discussed. This dealt with the 32
alleged violations, requirements to rectify those problems and a time
frame to complete the work. The $100,000 fine set at that time was

Unless specifically noted. the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported hetein have not
been submitted to the individuals appeanng before the committee for Page 1 o f 3
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increased to $200,000 on February 16, 1989 when the KCC issued another
order and moved the dates for completion of improvements up by one year.
The $200,000 fine can be increased to as much as $400,000 if the target
dates for compliance are not met. It was determined that the net effect
of repairing service lines would probably be less than $7.50 per custo-
mer per year.

Charles Butterfield , Vice President of the Nebraska, Colorado and
Kansas operations for Peoples Natural Gas Company, noted that their

leak survey, cathodic protection and other practices exceed DOT require-
ments, but these requirements apply only to company-owned facilities,
not to customer-owned yard lines. The biggest issue to be addressed is
the customer-owned yard line. He believed that the best solution long-
term would be for the company to work with the KCC on regulations where
the company would have a replacement program for customer-owned yard
lines. Their estimate for that would average $400 per service line.

Mr. Butterfield described a four to five year plan which Peoples had
proposed to the Commission and would be in the range of $3 million per
year for the number they estimate would have to be replaced. This would
be about $77 per year, or $6.50 per month, for the individual customer.
He felt that this proposal to the KCC needed to be coupled with some
regulatory process change in Kansas which would make it possible to re-
coup the return of investments at a more rapid rate. Attachment 2.

Mr. Butterfield answered questions relative to replacement of all steel
lines, but did not have a figure for the annual cost. At the request

of the Chairman, he agreed to provide for the committee information re-
garding how many customer yard lines are required to be replaced annually
and his best estimate as to the cost of those yard lines.

William E. Asbury, Vice President, Gas Service of K N Energy, Inc.,
discussed K N's past safety efforts and recommendations for future
changes in state law. He commented that K N also believed it was safer
to have the meter placed at the property line. In meetings with the

KCC staff in 1986, K N had agreed to accept responsibility for operation
and maintenance of yard lines, but not for ownership. He suggested that
consideration be given to track costs of these additional safety measures
specifically on an annual basis, and that all operators be allowed to
recover these costs through annual surcharges to Kansas customers.
Attachment 3.

Brief discussion followed.

Staff explained the amendments which had been requested by the Subcom-
mittee. The first one would provide that the operator would have full
responsibility for maintenance of the yard line regardless of the owner-
ship of it. This change in the law would mean that the operator would
now be liable for maintaining the customer yard line in the proper
manner from the gas meter to the wall of the customer's house.
Attachment 4.

The second amendment would provide for the Corporation Commission to con-
tract with cities in this state to train building inspectors of the
cities to inspect new installations of gas pipeline between a main and

a customer residence. Also that the city could agree that those building
inspectors would inspect those pipelines on behalf of the Corporation
Commission and report back the results of the inspections. The Chairman
explained that this would not obligate any city or the Corporation Com-
mission to do this--it would be a voluntary agreement between the city
and the state.

It was noted that this amendment could be expanded to include a county

in rural areas which might not have building inspectors. There was a
consensus to change "city" to "city or county" and to change "building

Page 2 of -3
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inspectors" to "building inspectors or someone designated by the city
or county who has had the training."

Chairman Patrick announced that if there was no objection, he would
submit these amendments to House Bills 2454 and 2456 in addition to
the Subcommittee minutes to serve as a report and recommendation to
the Standing Committee on Energy and Natural Resources.

Attention was called to the minutes of March 1 which had been dis-
tributed. There were no objections to the minutes of February 22,
and they stood approved.

The meeting was adjourned at 5:00 p.m.
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mecpipe-1

SUBCOMMITTEE ON NATURAL GAS PIPELINE SAFETY

PROPOSED AMENDMENT TO HB 2454

New Sec. 2. (a) As used in this section, terms have the
meanings provided by 49 C.F.R. 192.3, as in effect on the
effective date of this act. |

(b) A public utility, municipal = corporation or
quasi-municipal corporation which renders gas utility service
shall have full responsibility for maintenance of all pipeline
between a main and the building wall of a residential property,

]
regardless of the ownership of such pipeline.
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mecpipe
SUBCOMMITTEE ON NATURAL GAS PIPELINE SAFETY
PROPOSED AMENDMENT TO HB 2456
Sec. 2. (a) As wused in this section, terms have the

meanings provided by 49 C.F.R. 192.3, as in effect on the
effective date of this act.

(b) The state corporation commission may enter into a
contract with any city or county in this state whereby:

(1) The commission agrees to train building inspectors or
other persons designated by such city or county to inspect new
installations of natural gas pipeline between a main and
residential property; and

(2) the city or county agrees that such building inspectors
or other designated persons will inspect such new installations
of pipeline on behalf of the commission and report the results of

such inspections to the commission.
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