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' Date
MINUTES OF THE __HOUSE  COMMITTEE ON ENERGY AND NATURAI RESOURCES

Representative Dennis Spaniol

The meeting was called to order by
Chairperson

_3:30  x&x#&./p.m. on March 23

All members were present except:

Representative Fry (excused)

Committee staff present:

Raney Gilliland, Legislative Research
Lynne Holt, Legislative Research

Mary Torrence, Revisor of Statutes' Office
Betty Ellison, Committee Secretary

Conferees appearing before the committee:

Tom Stiles, Kansas Water Office
Wayland Anderson, Assistant Chief Engineer, Division of Water
Resources, Kansas State Board of Agriculture
Charlene Stinard, Kansas Natural Resource Council
Kansas Chapter of the Sierra Club
Kansas Audubon Council
Spencer Tomb, Conservation Vice President, Kansas Wildlife Federation
Cynthia K. Lutz Kelly, Deputy General Counsel
Kansas Association of School Boards
Joe Lieber, Executive Vice President, Kansas Cooperative Council
James S. Maag, Vice President, Kansas Bankers Association
W. Robert Alderson, Jr., Attorney
Terry Leatherman, Executive Director, Kansas Industrial Council

The meeting was called to order and attention called to the minutes of
March 20, 1989 which had been distributed.

Senate Bill 266 — Minimum desired streamflows.

Tom Stiles represented the Kansas Water Office with testimony in support
of this bill. He gave a brief overview of the purpose and development
of streamflows in Kansas, noting that streamflows for five additional
streams are recommended in Senate Bill 266. Included with Mr. Stiles'
written testimony, Attachment 1, were a map showing location of minimum
desirable streamflows, la, and a chart showing flows in the Little Blue
River from January to September, 1988, 1b.

Wayland Anderson appeared on behalf of the Division of Water Resources,
State Board of Agriculture. Mr. Anderson advised that the proposed
minimum desirable streamflows were developed through a joint effort of
the Division of Water Resources and the Kansas Water Office. He also
explained the effect of these proposed minimum desirable streamflows on
water rights. Attachment 2.

In addition to the Kansas Natural Resource Council, Charlene Stinard
represented the Kansas Chapter of the Sierra Club and the Kansas Audubon
Council with testimony favorable to Senate Bill 266. These organizations
considered minimum streamflow standards one of the highest achievements
of the water planning process. Attachment 3.

Spencer Tomb presented testimony in support of Senate Bill 266 on behalf
of the Kansas Wildlife Federation. He noted that the establishment of
minimum desirable streamflows would be the first step in stream rehabili-
tation. A copy of their Resolution on this issue was attached to Mr.
Tomb's testimony. Attachments 4 and 4a.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatin, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections Page _L Of —
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Substitute for Senate Bill 94 - Kansas storage tank act. (Hearing

continued from March 21, 1989.)

Charlene Stinard again appeared on behalf of the Kansas Natural Resource
Council, the Kansas Chapter of the Sierra Club and the Kansas Audubon
Council. Her testimony supported Sub. for Senate Bill 94 because of con-
cern of the three organizations to preserve and protect the quality of

our water resources. They believe that it costs less to prevent pollu-
tion than to clean up afterward, and that a regulatory system could pre-
vent costly and dangerous groundwater contamination . Attached to her

written testimony was information relative to local UST initiatives.
Attachments 5 and 5a.

Cynthia Kelly spoke on behalf of the Kansas Association of School Boards,
supporting Sub. for Senate Bill 94. It was believed that the creation of
the petroleum storage tank release trust fund would assist boards of edu-
cation in meeting the federal requirement of "financial responsibility"
while protecting the natural resources of the State of Kansas. Attach-
ment 6.

Joe Lieber, representing the Kansas Cooperative Council, testified in
favor of Sub. for Senate Bill 94. His organization believed that Kansans
would be better served if a state agency did the regulating, rather than
EPA. They also felt that establishment of a trust fund would enable many
small owners to remain in business. Attachment 7.

James Maag testified on behalf of the Kansas Bankers Association, in
support of Sub. for Senate Bill 94. They believed that administration of
the federal law and regulations should be vested with the Kansas Depart-
ment of Health and Environment, rather than with the EPA. Mr. Maag
emphasized that the creation of a state trust fund is essential if gaso-
line services are to be maintained in rural Kansas. Attachment 8.

Bob Alderson was recognized for questions because his time was cut short
in the hearing of March 21. He said that approximately 23 percent of the
0il marketers in Kansas currently have insurance coverage for pollution.
He did not know the average premium, but would obtain this information
for the committee. He also would attempt to determine the percentage of
total tanks being covered in that 23 percent. Mr. Alderson told the
committee that a variety of approcaches have been taken by other states,
including user fees, tank fees and assessments similar to the 1¢ gas

tax. Further discussion related to above ground tanks.

Terry Leatherman testified on behalf of the Kansas Chamber of Commerce
and Industry. He advised that the KCCI supported the concept of Sub. for
Senate Bill 94, but requested consideration of two amendments to the
bill. Attachment 9.

Discussion concerned above ground storage tanks.

Copies of additional information requested from Dennis Murphey of the
Kansas Department of Health and Environment at previous hearings were
provided for all members of the committee. This included a corrected
copy of potential cost scenarios for leaking underground tank corrective
action costs. Attachment 10. Also included was a copy of Sub. for
Senate Bill 94 with highlights showing the specific elements of the bill
which are essential for U.S. Environmental Protection Agency delegation
of the underground tank regulatory program to the State of Kansas.
Attachment 10a.

Returning to the subcommittee report on Natural Gas Pipeline Safety,
Representative Patrick again summarized the proposed amendment to House
Bill 2454. During the following discussion, Representative Holmes
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suggested that the language be made more definitive by adding in subsection
(b), line 4, following "gas main", "to a valve located at the outside wall".
This amendment was accepted by Representative Patrick and Representative
Grotewiel who seconded the motion on the original amendment. Following
discussion concerning higher pressure being closer to the house, it was
decided that the wording was clearer in the original amendment. Represen-
tative Patrick restated his motion on the original proposed amendment to

House Bill 2454. Representative Grotewiel accepted. Representative
Patrick moved his amendment as originally proposed on the amendment sheet
which was distributed. (Attachment 11.) A vote was taken, division was

called for. The motion passed on a count of 12 to 5.

Representative Lacey expressed concern relative to the small, municipally
owned gas services. He proposed an amendment that third class cities and
smaller, which are generally 2,000 people or less, be responsible for the
inspections, but not be required to perform the maintenance work themselves.
Representative Lucas seconded and the motion passed.

Discussion regarding the population of small cities followed. It was de-
cided to include unincorporated cities in the above amendment. The Chair
asked if there was any objection to the motion just passed and there was
none.

Representative Patrick, seconded by Representative Lucas, moved that House

Bill 2454 as amended be recommended favorably for passage. The motion
passed.
House Bill 2456 - Corporation commission investigation of natural gas acci-

dents and fires.

Representative Mollenkamp presented a proposed amendment relating to
possession of property which constitutes evidence of the cause or origin

of such accident or fire. Attachment 12. He felt that the serving utility
should take possession of and retain such property and the property should
remalin available to the KCC in any continuing investigation of any accident.
Representative Mollenkamp, seconded by Representative Patrick, moved this
amendment to House Bill 2456. During discussion, Representative Patrick
advised that this language was suggested in testimony by one of the utility
companies in order to protect the "chain of evidence", to make it clear
that the KCC has access to such evidence as a matter of statutory right.

A vote was taken and the motion passed.

Representative Patrick presented another proposed amendment to House Bill
2456. Attachment 13. He explained that currently under federal law, the
state designates an agency as having the authority and jurisdiction to
inspect all gas pipelines. This amendment would give the KCC the authority
to train city building inspectors to inspect gas lines coming into new
residential property. The KCC has only five inspectors for the whole state.
One additional inspector has been requested, but it is not clear if that
will be granted. Representative Patrick, seconded by Representative Lucas,
moved this amendment to House Bill 2456. The motion passed.

Representative Patrick, seconded by Representative Lucas, moved that House
Bill 2456 as amended be reported favorably for passage. The motion passed.

House Bill 2457 -~ Gas pipeline safety; penalties for violations.

Representative Patrick told the committee that as a result of the Union
Gas situation, the KCC recommended that the minimum fine be raised from
$1,000 to $10,000 and the maximum fine be raised to $500,000. Representa-—
tive Patrick, seconded by Representative Grotewiel, moved that House Bill
2457 be reported favorably for passage.
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Representative Rezac, seconded by Representative Roenbaugh, moved an
amendment on line 28 to lower the maximum fine to $250,000. A vote was
taken and division was called for. The motion failed. Representative
Patrick, seconded by Representative Lucas, made a motion to recommend
House Bill 2457 favorably for passage. The motion carried.

Senate Bill 121 - Civil enforcement of Kansas groundwater exploration
and protection act.

A balloon amendment which addressed concerns relative to existing sand
points primarily on residential property within the State of Kansas was
explained by the staff revisor. Attachment 14. Representative Freeman,

seconded by Represgentative Barr, made a motion to adopt the amendment.
The motion passed. Representative Freeman, seconded by Representative
Shore, moved that Senate Bill 121 as amended be reported favorably. The

motion passed.

Senate Bill 84 - Protection of riparian and wetland areas.

The Chairman advised that this was a clean-up bill which was passed in
1987 and was inadvertently removed in 1988 when it was redrafted.
Representative Freeman, seconded by Representative Sughrue, moved that
this bill be recommended favorably. The motion passed.

Senate Bill 266 - Minimum desired streamflows.

Representative Barr, seconded by Representative Lacey, moved that
Senate Bill 266 be reported favorably for passage. The motion carried.
Representative Guldner voted no.

The meeting was adjourned at 5:00 p.m.

The next meeting of the House Energy and Natural Resources Committee
will be held at 3:30 p.m. on March 27, 1989 in Room 526-S.
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Testimony of the Kansas Water Office
to the
House Energy and Natural Resources Committee
Re: S.B. 266
Minimum Desirable Streamflows
March 23, 1989

History

Minimum desirable streamflows are identified in the State
Water Plan to preserve, maintain or enhance baseflows for instream
water users relative to water quality, fish, wildlife, aquatic
1life, recreation, general aesthetics and domestic uses and for the
protection of existing water rights. The 1980 Legislature passed
a law to protect streams from depletion by new water rights. The
1983 Legislature directed the Kansas Water Authority and the Kansas
Water Office to develop procedures for establishing and
administering minimum streamflows. To that end, the Kansas Water
Authority and the Kansas Water Office have worked to establish
minimum streamflows on streams in the state. Streamflow standards
have been set by the Legislature in 1984, 1985 and 1987 on a total
of 18 streams. Streamflows for five additional streams are
recommended in Senate Bill 266. Figure 1 shows the location of
existing and proposed streams under the minimum desirable
streamflow program. Note that the program is associated with
streams in the eastern two-thirds of the state.

In 1984, the Legislature passed a law which effectively gave
any minimum streamflow a priority date of April 12, 1984, provided
the streamflow was enacted prior to July 1, 1990. Water rights

with priority dates on or before April 12, 1984, retained theilr
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seniority over minimum streamflows. As we approach the end of the
"window of establishment"” in 1990, the minimum streamflow program
is undergoing a shift in emphasis from one of establishment to one
of operation and administration. Barring extraordinary conditions,
the proposed streams in Senate Bill 266 represent the last set of
minimum streamflows to be presented to the Legislature.

Purpose and Limitations of Minimum Streamflows

The purpose of the minimum streamflow program is to protect
the previously stated instream water uses from over-appropriation.
The program is administered within the framework of the Water
Appropriation Act. K.S.A. 82a-703a authorizes the Chief Engineer
of the Division of Water Resources to withhold minimum streamflows
from appropriation. Since the appropriation of water is done on
a time-based priority system, only those water rights applied for
after April 12, 1984, can Dbe administered under the minimum
streamflow program. Additionally, domestic water rights are not
subject to administration.

In establishing minimum streamflows, the state has recognized
such a program only works when there is water to protect under
normal conditions. Thus, there has been no effort to propose
streamflow standards on western Kansas streams which only flow with
the occasional rain. Likewise, minimum streamflow are established
at baseflow levels that ensure a high likelihood of occurrence.
Establishing streamflow 1levels at wvalues that have Dbeen

historically met less than half the time is infeasible. The state



also recognizes the limitation 'of trying to maintain minimum
streamflows 1in the face of drought. The goal of minimumn
streamflows is not to keep streams flowing during drought. Their
purpose 1is to prevent streams from depletion through over-use.
Figure 2 shows the relation of minimum streamflows to normal and
drought flows on the Little Blue River in 1988.

Recommended Flows for 1989

Senate Bill 266 1lists the streamflow standards for five
additional streams to be added to K.S.A. 82a-703c. These streams
include the Walnut, Whitewater, Spring and Solomon rivers and
Chapman Creek. These streams exhibit aguatic characteristics and
flow reliability which make minimum streamflows a viable management
option. The proposed flows have been met historically 80-S0
percent of the time, they are baseflows. These flows have been
developed through the interagency process which has produced
minimum streamflow recommendations since 1984 and are consistent
with the methodology of establishing‘minimum desirable streamflows.
This includes public review and comment in the basins of concern.
The Kansas Water Office supports approval of these flows. We also
propose to present to the 1990 Legislature, final evaluations and
recommendations on the 23 streams based on field investigations and
data from 1984 to 1989.

Thank you for vour time.
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FIGURE 1. LOCATION OF MINIMUM DESIRABLE STREAMFLOWS
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STATEMENT OF WAYLAND ANDERSON
ASSISTANT CHIEF ENGINEER
DIVISION OF WATER RESOURCES
KANSAS STATE BOARD OF AGRICULTURE

BEFORE THE
HOUSE COMMITTEE ON ENERGY AND NATURAL RESOURCES
’ ON SENATE BILL NO. 266

March 16, 1989

Chairman Spaniol and Members of the Committee, thank you for this
opportunity to appear and testify about Senate Bill No. 266 which would
establish minimum desirable streamflows for five new rivers and streams. If the
legislature passes Senate Bill No. 266 establishing minimum streamflows on these
five new streams (the Walnut River, White Water River, Spring River, Chapman
Creek and Solomon River), it will be the responsibility of the Chief Engineer
to withhold from appropriation that amount of water deemed necessary to
establish and maintain, for these water courses, the desired minimum streamflow.
In other words, our office would be required to determine whether or not there
was sufficient water available for appropriation in excess of the amount of
water deemed necessary to satisfy the existing senior water rights and the
minimum desirable streamflow requirements. In those cases where additional
water is not available, additional permits for the appropriation of water would
not be granted. If water is available a significant portion of the time, new
appropriations would be granted, however, these appropriation rights would be

junior to the minimum desirable streamflow requirements.

These proposed minimum desirable streamflows would not affect the holders
of existing senior water rights with a priority date on or before April 12,

1984, provided they are operating in compliance with the conditions of their
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permits during times of streamflow administration.

Any junior appropriation (i.e., one with an application filed after April
12, 1984) would be subject to regulation during periods of Tow flow and would
not be alTowed to divert water if such diversion would cause the minimum

desirable streamflow to not be satisfied.

In some cases, groundwater withdrawals from wells in the alluvial aquifer
along streams can significantly affect the streamflow. Therefore, it will be
necessary for us to analyze the effect of new wells on these streamflow
requirements in order to determine whether new wells should be allowed, and if
so, at what distance to the stream. Groundwater - surface water
interrelationships are normally quite complex and vary from one siream system to
another. Therefore, it is necessary for the Chief Engineer to have stream

specific policies and procedures concerning the approval of wells.

In essence, the minimum desirable streamflow program does not change the
way the water rights are administered, except to leave a certain portion of
streamflow, when available, in the stream for in-stream flow purposes, rather
than to allow that water to be appropriated for new consumptive uses. In
addition to the environmental and water quality benefits associated with this
in-stream flow, it should make it easier to protect existing water rights, such
as domestic rights for livestock watering. Said another way, once a stream has
been dried up or severely depleted, even regulation of junior upstream water
users may still not make it possible to provide an adequate supply of water for
senior downstream users. However, if we can maintain some limited amount of

water in the stream, this problem can normally be overcome.



The Division of Water Resources, Kansas State Board of Agriculture, has had
an opportunity to provide input into the development of the proposed minimum
desirable streamflows through an interagency technical committee working closely
with the Kansas Water Office. The proposal for minimum desirable streamflow
standards on the five new stream reaches contained in Senate Bill No. 266 is
the result of extensive discussions between the water related agencies and has
resulted in the best consensus of opinion between those agencies, taking into
consideration extensive public input at the public meeting and hearings, as to
what those minimum desirable streamflows should be. The Division is satisfied
with the process that took place in order to set those minimum desirable

streamflow values which are being brought before the legislature for approval

this year.

Thank you very much. I would be happy to answer any questions the

Committee might have.



Kansas Natural Resource Council
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Testimony before the House Energy & Natural Resources Committee
SB 266: minimum streamflow

Charlene A. Stinard, Kansas Natural Resource Council

March 15, 1989

My name is Charlene Stinard, and I represent the Kansas Natural Resource
Council, a private, non-profit organization whose members advocate
sustainable resource policies and practices. Our organization has
supported minimum streamflow legislation since the first rivers were
designated in 1984. I appear today also on behalf of the Kansas Chapter of
the Sierra Club and the Kansas Audubon Council.

The protection of minimum streamflows recognizes the inherent value of our
rivers, apart from their capacity to meet our consumptive needs.
Historically, the legacy of rivers and streams was reflected in many Indian
treaties, which pledged lands ''for as long as rivers flow and the grasses
grow." These two conditions were understood as essential to the human
spirit; without them, there was no reason to remain on dying land.

Water in Kansas is a public trust, and preserving our rivers and streams

recognizes their inherent value -- their value for wildlife, fish,

recreation, and aesthetics. The condition of our rivers and streams is a %
prime indicator of our environment's ability to support our lives and our 1
economic activities. Policies hostile to our rivers and streams are
ultimately hostile to our agriculture, our economy, and our communities.
When we compromise the integrity of our water, we jeopardize our own. |

Setting minimum streamflow standards ranks as one of the highest
achievements of the water planning process. We urge your support of
SB 266.
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HKansas Wildlife Federation, Inc.

200 S.W. 30th, Suite 101 * P.O. Box 5715 * Topeka, KS 66605

March 16, 1989

Kansas Wildlife Federation Presentation on Senate Bill 266
By Spencer Tomb, Vice President, KWF

Mister Chairman, members of the Committee, my name is Spencer Tomb. I am
from Manhattan and currently serve as Conservation Vice President of the
Kansas Wildlife Federation.

The Kansas Wildlife Federation is a not-for profit, wildlife and
natural resource conservation and education organization. Our 8000
volunteer members join with the 10,000 Kansas members of our affiliate
organization, The National Wildlife Federation to support the sound use,
managenent and enjoyment of our vital air, water, soil and wildlife
resources.

The Kansas Wildlife Federation has followed most of the public
meetings, legislative hearings and discussions that led to the development
of the Kansas Water Plan. The establishment of minimum desirable stream
flows are the first step in stream rehabilitation. We support the addition
of these streams to the list of Kansas streams with Minimum Desirable Stream
Flows. A copy of our resolution on this issue is attached. We urge you to
‘pass SB266 on to the house floor with a favorable recommendation.

Mr. Chairman, as I look at your committee’s schedule, I see that this
may be the last time that someone from the Federation will appear before you
this session. I would like to thank you for time you have taken to listen
to and consider what Jerry Hazlett and 1 have said in front of this
committee for the Kansas Wildlife Federation. Natural resource issues are
not easy to sort through and resolve, but your work so far this year gives
ne a large measure of confidence in your ability to do what is best for our
state’s natural resources. We look forward to working with you in the
future.
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Resolution 1988-19
MINIMUM DESIRABLE STREAMFLOWS

WHEREAS, minimum desirable streamflows are critical in maintaining
stream ecosystems and their fish and wildlife populations; and

WHEREAS, standards for flows in eighteen streams have been adopted by
previous Kansas Legislatures; and

WHEREAS, five additional minimum desirable streamflows have been
supported by the Kansas Water Office, Kansas Water Authority, Division of
Water Resources, Kansas Department of Wildlife and Parks, and the Kansas
Department of Health and Environment for the following systems: Spring
River, Walnut River, Whitewater River, Chapman Creek, and Solomon River; and

WHEREAS, minimum desirable streamflows standards for these streams have
been determined; and

WHEREAS, support from the public is strong for these measures indicated
in numérous'public meetings across Kansas;

NOW, THEREFORE, BE IT RESOLVED that the KWF, Inc., in annual meeting
assembled on October 30, 1988, in Lawrence, Kansas, hereby urges the Kansas
Legislature to accept the recommended minimum desirable streamflows for the
five additional streams: and |

BE IT FURTHER RESOLVED that copies of this resolution be sent to the
Kansas Water Authority, Kansas Water Office, Kansas Department of Health and
Environment, Division of Water Resources of the Kansas State Board of
Agriculture, Kansas Department of Wildlife and Parks, membefs of the Kansas

Legislature, and the governor of the State of Kansas.

4 g



Kansas Natural Resource Council

Testimony before the House Energy & Natural Resources Committee
SB 94: The Storage Tank Act

Charlene A. Stinard, Kansas Natural Resource Council
March 20, 1989

My name is Charlene Stinard and I represent the 700 members of the Kansas
Natural Resource Council, a non-profit organization that promotes
sustainable natural resource policies for the state of Kansas. Today I
appear as well on behalf of the 2200 members of the Kansas Chapter of the
Sierra Club and the 5000 members of the Kansas Audubon Council. Our
members share a common concern to preserve and protect the quality of our
water resources.

Several million underground storage tank systems in the United States
contain petroleum or hazardous substances. According to the US
Environmental Protection Agency, tens of thousands of these storage tanks,
including their piping, are leaking. Many older tanks will soon begin to
leak., To address these actual and potential threats to the US groundwater
supplies, EPA has promulgated new regulations to detect and prevent
leakage.

Because of the enormous size of the regulated community —— 19,000 tanks are

currently registered in Kansas -- effective compliance monitoring and
enforcement require that state and local governments share this
responsibility to protect public health and the environment. SB 94
addresses the state's responsibilities to protect our resources from
contamination by leaking underground storage tanks.

The need is great. The EPA estimates that:

— 75% of existing UST systems are not protected from corrosion. In
Kansas that could mean over 14,000 tanks.

- 10-30% of the UST systems already leak or soon will without
upgrading. That means more than 5000 tanks could pose immediate
environmental and health threats here in Kansas.

Confirming the abstract numbers from the national estimates, KDHE's
"jdentified sites list" includes 162 known sites contaminated by
; ﬁﬁieaking underground storage tanks.

&y
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One thing we have learned about environmental contamination: it costs much
less to prevent pollution than to clean up afterwarc. Ve have here an
opportunity to establish a regulatory system that can prevent costly and
dangerous groundwater contamination.

The members of XNRC, the Sierra Club, and the Audubon Council urge your
favorable consideration of SB 94 to prevent the contamination of our water
resources by lesking underground storage tanks.



TO: Members of the House Energy & Natural Resources Committee

FROM: Charlene A. Stinard

Kansas Natural Resource Council
DATE: March 20, 1989
RE: SB 94: Local UST Initiatives

Precisely because the community regulated under Underground Storage Tank
(UST) programs is enormous and varied, the EPA selected a regulatory
approach that can be decentralized. For example, there is substantial
flexibility in standards for equipment —- based on industry codes and
practices —— for the proper management of UST systems.

In addition, the UST program is one that depends for its success on
voluntary compliance by the regulated community. These programs are most
effective when the closest level of government creates a visible presence
and is able to respond quickly when needed.

EPA drew upon the experience of local and state government UST programs in
designing the new federal regulations. Problems with UST systems emerged
first at the local level, where the need to protect citizens and their
water supplies demanded immediate initiatives,

California, New York, and Florida have programs that include standards
for new systems' design/construction/installation.

Suffelk County (NY), Dade County (FL), and Austin, TX also have
repair/closure standards for for existing systems.

Manageable regulatory programs at the local level have used local officials
(inspectors, fire marshalls) to inspect installations and to oversee
periodic testing, closures, and cleanup.

Eighteen states have UST programs. There are many differences among them,
for state/local requirements can be more stringent than federal
requirements, and are designed to meet specific environmental and safety
needs.

Some examples of such programs are listed below.

California and Florida have stringent release detection requirements
for existing systems.

New York, California, and New Hampshire emphasize state-of-the-art
prevention techniques for new UST systems.

Florida, Connecticut, and Delaware drew up programs to phase in
replacement of sub-standard UST systems.

Maine and South Carolina developed standards concerning proximity to

sensitive groundwater locations.
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More than 100 major cities have local UST ordinances/programs. Some
are independent, some are part of state programs. All make use of local
officials (fire marshalls, building code inspectors, e.g.) to improve
administration and enforcement.

New York delegated program responsibilities to many counties —-
allowing the state to focus its resources on less urban counties.

In Florida, Dade and Broward counties have authority to implement UST
programs.

California delegated the administration and enforcement of state UST
program responsibilities to 100 local county/city agencies.

Some local governments have taken the initiative to meet immediate
problems by passing zoning ordinances, regulations, and by-laws to maintain
stringent controls : Savannah, GA; New Orleans, LA; and San Antonio and
Austin, TX are examples.

While I have no more specific data on the nature or success of these
local/state initiatives, I am sure that information could be obtained from
EPA Regional Office staff dealing with UST programs.
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ASSOCIATION

KANSAS

TESTIMONY ON SUBSTITUTE SENATE BILL NO. 94
S BEFORE THE HOUSE ENERGY AND NATURAL RESOURCES COMMITTEE

BY

CYNTHIA K. LUTZ KELLY, DEPUTY GENERAL COUNSEL
KANSAS ASSOCIATION OF SCHOOL BOARDS

March 21, 1989

Mr. Chairman, members of the committee, I appreciate the opportunity to
appear before you in support of Substitute for Senate Bill 94 on behalf of our
301 member school districts. New federal regulations on underground storage
tanks require public school districts, and others, to take certain measures with
regard to underground storage tanks. Persons who have control of such tanks
must, among other requirements, present evidence of "financial responsibility,"
to cover the cost of cleanup if leakage occurs. This guarantee may take a num-
ber of forms, including insurance. However, it has come to the attention of
schools throughout the country, as well as in Kansas, that insurancé is often
not available, and, when available, the cost is prohibitive. The creation of
the petroleum storage tank release trust fund would assist boards of education
in meeting the federal requirement of "financial responsibility" while protect-
ing the natural resources of the State of Kansas.

We ask for your favorable consideration of Substitute for Senate Bill 9%4.

I-23-

H E'neg/%‘& NK
A#qa}\n«?n# b



Testimony on SB 94
House Committee on Energy and Natural Resources
March 21, 1989
Prepared by Joe Lieber
Cansas Cooperative Council

Mr. Chairman and members of the Committee: I'm Joe Lieber, Executive Vice
President of the Kansas Cooperative Council. The Council has a membership
of nearly 200 cooperatives that have as their members nearly 200,000

Kansas farmers and ranchers.

The U.S. Environmental Protection Agency (EPA) has developed regulations
to protect human health and the environment from leaking underground storage

tank systems (USTs).

These regulations will be enforced either by the EPA or the Kansas Department
of Health and Environment. The Kansas Cooperative Council believes that
Kansans would be better served if a State agency did the regulating. SB 94

does this.

We also support the concept of the storage tank release fund. The Federal
regulations require an owner of a USTs to either have a net worth of

$10,000,000 or have clean up insurance.

Some small owners do not have a net worth of $10 million and even if they
could get the insurance, it would be cost prohibitive. Establishing a

trust fund would enable many of these small owners to stay in business.
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Since SB 94 allows a State agency to regulate USTs and because a trust fund
would allow small owners to stay in business, the Kansas Cooperative Council

will support the bill.

Thank you for your time and I will attempt to answer questions.



The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

March 21, 1989

TO: House Committee on Energy and Natural Resources
FROM: James S. Maag, Kansas Bankers Association
RE: Substitute for SB 94 - The Kansas Storage Tank Act

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to express our views on Substitute for SB 94. This legislation
is an attempt to resolve a very difficult problem and the Department of Health and Environment
are to be commended for their willingness to work with various groups concerned about the
implementation of Subtitle | of the Resource Conservation and Recovery Act.

While there may be legitimate disagreement as to the specific provisions of this bill, we
believe it does contain two basic concepts which must be retained in any final version of the
legislation. First, the administration of the federal law and regulations should be vested with the
Kansas Department of Health and Environment rather than the Environmental Protection Agency
of the federal government. The ability to work with state officials on the complex problems
created by the federal act is definitely superior to dealing with a federal regional office or
administrators in Washington.

Second, the creation of a state trust fund is essential if gasoline services are to be maintained
in rural Kansas. Previous testimony has made it abundantly clear that insurance - even if
available - would be prohibitive in cost and thus would eliminate any possibility that owners
and operators could fulfull the "financial responsibility" requirements of the federal law.

We are quite willing to leave to the committee's wisdom the extent of state control of the
program and which parties should be eligible for the use of the trust fund, but we do strongly
urge the committee to incorporate the two basic concepts of state control and establishment of a
trust fund in the final version of the bill.

E y/ Ak f
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TESTIMONY

Kansas Chamber of Commerce and Industry

500 First National Tower One Townsite Plaza Topeka, KS 66603-3460 (913) 357-6321 A consolidation of the
' Kansas State Chamber

of Commerce,
Associated Industries
of Kansas,

Kansas Retail Council

Sub. for SB 94 March 20, 1989

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the
House Committee on Energy and Natural Resources

by

Terry Leatherman
Executive Director
Kansas Industrial Council

Mr. Chairman and members of the committee, I am Terry Leatherman, with

the Kansas Chamber of Commerce and Industry.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas,
and to the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 local and
regional chambers of commerce and trade organizations which represent over
161,000 business men and women. The organlzatlon represents both large and
small employers in Kansas, with 557 of KCCI's members having less than 25
employees, and 86% having less than 100 employees. KCCI receives no government
funding.

The KCCI Board of Directors establishes policies through the work of hundreds
of the organization's members who make up its various committees. These
policies are the guiding principles of the organization and translate into
views such as those expressed here.

3-22-
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KCCI supports the concept behind Sub. SB 94, which would bring state
regulation of underground storage tanks in line with federal law. However, we
would request the committee consider two amendments to the bill. Both amend-
ments are consistent with the Kansas Chamber's policy that Kansas should not
adopt regulatory guidelines which exceed requirements from the federal govern-
ment. The suggested amendments are:

1. Eliminate from the bill additional regulations of above ground storage
tanks. Kansas should wait for the federal program before implementing an
above ground storage tank regulation program, beyond the current XDHE
requirements.

2. Expand the proposed exemption for heating oil to include all users.
Federal law excludes heating oil stored for use on premise regardless of
whether the user is a family or a business.

During hearings on this bill before the Senate Committee on Energy and
Natural Resources, it was constantly stated that the purpose of SB 94 was to
give the Kansas Department of Health and Environment consistent regulatory
authority contained in Environmental Protection Agency regulations of storage
tanks. These two amendment would achieve that purpose, and create a workable
state program of storage tank regulation.

Thank you for your consideration of our suggestions.



POTENTIAL COST SCENARIOS

FOR LEAKING UNDERGROUND TANK CORRECTIVE ACTION COSTS

ASSUMPTIONS:
-Approximately 17,000 tanks not up to current performance standards
-Approximately 60% of these are owned by marketers (10,000)

-Approximately 10% of the marketers to go out of business, leaving
1,000 orphan tanks to be addressed primarily by the federal LUST

Trust Fund

-Approximately 1,000 non-marketers will not be able to comply with
the stringent federal performance standards and will cease using

their tanks

~-This leaves approximately 15,000 old tanks in the system

SCENARIO #1 (worst case estimate)

-If 15% are or will be Tleaking before they are upgraded, this
equals 2,250 tanks needing corrective action

-If the average cost of corrective action 1is $30,000/tank, this
equals an estimated cost of $67.5 million (other than groundwater

cleanup)

-If 1,000 of the leaking tanks are the responsibility of a 1 - 12
tank owner/operator with a $5,000 deductible, their share of the
total corrective action costs would be $5 million

-If 1,000 of the leaking tanks are the responsibility of a 13 - 98
tank owner/operator with a $10,000 deductible, their share of the
total corrective action costs would be $10 million

—-If 250 of the leaking tanks are the responsibility of greater than
99 tank owner/operators with a $30,000 deductible, their share of
the total corrective action costs would be $7.5 million

—~The owner/operator direct share would be $5.0 million
+310.0 million
+ $7.5 million
$22.5 million

-If $250,000/site were needed @ 25 groundwater cleanup sites, this
would egual an additional $5.25 million

—This would scual a total corrective action cost of $72.75 million

and a net cost to the trust fund of approximately $50.25 m11iio&%
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SCENARIO #2 (most probable estimate)

~-If 10% are or will be leaking before they are upgraded, this
equals 1,500 tanks needing corrective action

-If the average cost of corrective action 1is $25,000/tank, this
equals an estimated cost of $37.5 million (other than groundwater

cleanup)

-If 500 of the leaking tanks are the responsibility of a 1 - 12
tank owner/operator with a $5,000 deductible, their share of the
total corrective action costs would be $2.5 million

-1f 800 of the leaking tanks are the responsibility of a 13 - 99
tank owner/operator with a $10,000 deductible, their share of the
total corrective action costs would be $8 million

-If 200 of the leaking tanks are the responsibility of greater than
99 tank owner/operators with a $30,000 deductible, their share of
the total corrective action costs would be $5 million
($25,000/tank)

-The owner/operator direct share would be $2.5 million
$8.0 miltlion
$5.0 million

$15.5 million

-If $250,000/site were needed @ 10 groundwater cleanup sites, this
would equal an additional $2.5 million

-This would equal a total corrective action cost of $40 million and
a hnet cost to the trust fund of approximately $24.5 million

In both scenarios the "total corrective action costs” represent
estimates of those costs required for all projected tank corrective
action until the older tanks are brought up to the new stringent
performance standards. The "net costs to the trust fund” represent
the upper limits of costs to the trust fund under both scenarios,
if the fund were in place throughout whatever time period it takes
to upgrade the old tanks. If the trust fund is not 1in place for
the full extent of that time period (e.g. the trust fund is
continued only for 5 years and only 50-80% of the tank release
corrective actions are addressed in that time period), then the
trust fund’s share of the costs would be correspondingly less. At
this point any set of numbers is somewhat speculative, but those
identified above 1in Scenario #2 represent the department’s best
estimate with the information in hand tocday.

Prepared by KDHE, March 22, 1388
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KANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT
Division of Environment

Bureau of Waste Management

MEMORANDUM

TO: Rep. Dennis Spaniol, Chairman
House Energy and Natural Resources Committee

FROM: Dennis Murphey, Directorjbﬁ&
Bureau of Waste Management

DATE: March 22, 1989

SUBJECT: Identification of Minimum Federal
Requirements for Underground Tank Legislation

At your request I have highlighted the specific elements of the
Substitute for Senate Bill 94 which are essential for U.S.
Environmental Protection Agency delegation of the underground tank
regulatory program to the State of Kansas, and have attached a copy

for your information.

In addition to the language which is highlighted, please note that
Sections 9 and 13 are also essential since EPA requires adequate
enforcement authority to ensure compliance with the standards,
rules and regulations adopted pursuant to the federal act. The
specific dollar amounts for administrative and civil penalties are
prescribed by EPA, but the particular language for the state
enforcement program 1is discretionary on our part (although subJect
to EPA’s review and approval, prior to delegation). The language
used in Sections 9 and 13 is parallel to that found in our current
hazardous waste statutes.

The basic differences in the Substitute for Senate Bill 94 and the
federal requirements are the trust fund and the licensure program
for tank installers and contractors.

If you or any members of the Committee have questions regarding
this information or other aspects of the bill, I will be happy to

provide you with any additional material which may be helpful 1in
your deliberations.

C - Members of the House Energy and Natural Resources Committee

/D o
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() In any civil action brought pursuant to this section in which
a temporary restraining order, preliminary injunction or permanent
injunction is sought it shall be sufficient to show that a violation of
the provisions of this act, or the rules and regulations adopted there-
under has occurred or is imminent. It shall not be necessary to
allege or prove at any stage of the proceeding that irreparable damage
will occur should the temporary restraining order, preliminary in-
junction or permanent injunction not be issued or that the remedy
at law is inadequate.

Sec. 14. (a) There is hereby established as a segregated fund in
the state treasury the petroleum storage tank release trust fund, to
be administered by the secretary. Revenue from the following
sources shall be deposited in the state treasury and credited to the
fund:

(1) The proceeds of the environmental assurance fee imposed by
this act;

(2) any moneys recovered by the state under the provisions of
this act, including administrative expenses, civil penalties and mon-
eys paid under an agreement, stipulation or settlement;

(3) interest attributable to investment of moneys in the fund; and

(4) moneys received by the secretary in the form of gifts, grants,
reimbursements or appropriations from any source intended to be
used for the purposes of the fund, but excluding federal grants and
cooperative agreements.

(b) The fund shall be administered so as to assist owners and
operators of petroleum storage tanks in providing evidence of finan-
cial responsibility for corrective action required by a release from
any such tank. Moneys deposited in the fund may be expended for
the purpose of reimbursing owners and operators for the costs of
corrective action, subject to the conditions and limitations prescribed
by this act, but moneys in the fund shall not be used for compen-
sating third parties for bodily injury or property damage caused by
a release from a petroleum storage tank, other than property damage
included in a corrective action plan approved by the secretary. In
addition, moneys deposited in the fund may be expended for the
following purposes:

(1) To permit the secretary to take whatever emergency action
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Session of 1989

Substitute for SENATE BILL No. 94

By Committee on Energy and Natural Resources

3-1

AN ACT enacting the Kansas storage tank act; providing for the
regulation of storage tanks thereunder; establishing the petroleum
storage tank release trust fund; providing authorities and duties
for the secretary and department of health and environment; es-
tablishing an environmental assurance fee and providing duties
and authorities for the department of revenue relating thereto;
prescribing unlawful acts and providing penalties therefor.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be known and may be cited as the
Kansas storage tank act.

Sec. 2. As used in this act:

(@) “Above ground storage tank” means any storage tank in which
greater than 90% of the tank volume, including volume of the piping,
is not below the surface of the ground;

(b) “board” means the petroleum storage tank release compen-
sation advisory board,;

(¢) “department” means the Kansas depértment of health and
environment;

(d) Hfacility?:
ipurtenances: and. impre
fone’ or:more’ storage-tanks;y

(e) “federal act” means the solid waste disposal act, 42 U.S.C.
sections 3152 et seq., as amended, particularly by the hazardous and
solid waste amendments of 1984, P.L. 98-616, 42 U.S.C. sections
6991 et seq., as amended by P.L. 99-499, 1986, and rules and
regulations adopted pursuant to such federal laws and in effect on
the effective date of this act;

® 7
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bodily - injury .or property damasze Jesulthg from dden: o

sudden'rélease of a regulated substance arising from the constructxoﬁ

relining;-ownership or operation of an underground stordge. tank ard
¢ ;amount specified in :the :federal ;acts

(g) “fund” means the petroleum storage tank release trust fund;

(h) “department” means the Kansas department of health and

environment;

er:than ‘an:owner or’ op*

for: D e atox?
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() ‘operator’ iiéans:any:person inIcon
sibility: for the daily;operation:of-a:storagé;tan¥, but such term shall

not include a person whose only responsibility regarding such storage

l-of ‘or_having respofi-

tank is filling such tank with a regulated substance and who does
not dispense or have control of the dispensing of regulated substances
from the storage tank;

(k) “own” means to hold title to or possess an interest in a storage

tank or the regulated substance in a storage tank;

or county whlch obtams a storage tank or regulated substance as a
result of tax foreclosure ploceedmgs,

Aifiancial responsibility for:an owney
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upon receipt of information that the storage or release of a . .ted
substance may present a hazard to the health of persons or to the
environment, may take such action as the secretary determines to
be necessary to protect the health of such persons or the environ-
ment. The action the secretary may take shall include, but is not
limited to:

(1) Issuing an order, subject to review pursuant to the Kansas
administrative procedure act, directing the owner or operator of the
storage tank, or the custodian of the regulated substance which
constitutes such hazard, to take such steps as are necessary to prevent
the act, to eliminate the practice which constitutes such hazard, to
investigate the extent of and remediate any pollution resulting from
the storage or release. Such order may include, with respect to a
facility or site, permanent or temporary cessation of operation.

(2) Issuing an order, subject to review pursuant to the Kansas
administrative procedure act, directing an owner, tenant or holder
of any right of way or easement of any real property affected by a
known release from a storage tank to permit entry on to and egress
from that property, by officers, employees, agents or contractors of
the department or of the person responsible for the regulated sub-
stance or the hazard, for the purposes of monitoring the release or
to perform such measures to mitigate the release as the secretary
shall specify in the order.

(8) Commencing an action to enjoin acts or practices specified
in this subsection or requesting the attorney general or appropriate
county or district attorney to commence an action to enjoin those
acts or practices. Upon a showing that a person has engaged in those
acts or practices, a permanent or temporary injunction, restraining
order or other order may be granted by any court of competent
jurisdiction. An action for injunction under this subsection shall have
precedence over other cases in respect to order of trial.

(4) Applying to the appropriate district court for an order of that
court directing compliance with the order of the secretary pursuant
to the act for judicial review and civil enforcement of agency actions.
Failure to obey the court order shall be punishable as contempt of
the court issuing the order. The application under this sv' -tion
shall have precedence over other cases in respect to orde ~al.
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(@) Fraudulently or deceptively obtained or attempted to obtain
a license;

(b) failed at any time to meet the qualifications for a license or
to comply with any provision or requirement of this act or of any
rule and regulation adopted thereunder; or

(c) failed to comply with local requirements of any jurisdiction
within which the licensee has installed, repaired or removed an
underground storage tank.

Sec. 12. The secretary and the governing body of any city,

county or other political subdivision may enter into agreements au-
thorizing the local fire department, building inspection department,
health department, department of environmental control or other
municipal, county or local governmental agency, to act as the sec-
retary’s agent to carry out the provisions of this act under such terms
and conditions as the secretary shall prescribe.
Sec, 13, (a) Any person who violates any provisions of section 9
or s ctlon 10 shall incur, in addition to any other penalty provided
by law, a civil penalty in an amount of up to $10,000 for every such
violation, and in case of a continuing violation, every day such vi-
olation continues shall be deemed a separate violation.

(b) The director of the division of environment, upon a finding
that a person has violated any provision of section 9 or section 10
may impose a penalty within the limits provided in subsection (a),
which penalty shall constitute an actual and substantial economic
deterrent to the violation for which it is assessed.

(c) No penalty shall be imposed pursuant to this section except
upon the written order of the director of the division of environment
to the person who committed the violation. Such order shall state
the violation, the penalty to be imposed and the right of such person
to appeal to the secretary. Within 15 days after service of the order,
any such person may make written request to the secretary for a
hearing thereon in accordance with the Kansas administrative pro-
cedure act.

(d) Any action of the secretary pursuant to subsections (c), (B(1)
or (f)(2) is subject to review in accordance with the act for judicial
review and civil enforcement of agency actions.

(e) Notwithstanding any other provision of this act, the secretary,
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(607deg heit:and 1 ,
inc vabsolute) mcludmg but not llmlted to, gasolme gasohol diesel
fuel, fuel oils and kerosene;

(0) “petroleum product” means petroleum other than crude oil;
(p) “petroleum storage tank” means any storage tank used to
contain an accumulation of petroleum;

(s) “removal” means the process of removing and disposing of a
storage tank, no longer in service, and also shall mean the process
of abandoning such tank, in place;

() “repair” means modification or correction of a storage tank
through such means as relining, replacement of piping, valves, fillp-
ipes, vents and liquid level monitoring systems, and the maintenance
and inspection of the efficacy of cathodic protection devices, but the
term does not include the process of conducting a tightness test to
establish the integrity of a tank;

(u) “secretary” means the secretary of health and environment;

(v) ésfo%’? tan

(x) termmal means a bulk storage famhty for storing petroleum
supplied by pipeline or marine vessel;
(y) “trade secret” means, but is not limited to, any customer
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lists, any formula, compound, production data or compilation of in-
formation which is not patented and which is known only to certain
individuals within a commercial concern using it to fabricate, produce
or compound an article of trade, or any service having commercial
value, which gives its user an opportunity to obtain a business ad-
vantage over competitors who do not know or use it;

(z) ‘underground storage tank” means any storage tank in which
ncluding ,_;olume of the pipnng,

isibelow: the surface of the ground;

(aa) “underground storage tank contractor” or “contractor” means
a business which hold itself out as being qualified to install, repair
or remove underground storage tanks; and

(bb) “underground storage tank installer” or “installer” means an
individual who has an ownership interest or exercises a management
or supervisory position with an underground storage tank contractor.
The term shall include the crew chief, expediter, engineer, super-
visor, leadman or foreman in charge of a tank installation project.

Sec. 3. Except as provided in paragraph 13 of subsection (a) of
section 5 and section 19, this act shall not apply to:

(a) Farpor residential.tanks of 1,100 gallons or less capacity uséd
for storing: motor fuel for,&

(b) tanks:uss
single family remdentlal

qnpomm cial :purposef;
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(f) A contractor must meet the following requirements alify
for a contractor license:

(1) At least one active officer or executive of the business must
possess a valid underground tank installer’s license.

(2) The contractor must submit documentation showing that it
has insurance, surety bonds or liquid company assets which, in com-
bination, represent a value of not less than five times the value of
the largest underground storage tank installation, removal or repair
contract performed by the contractor during the previous two years.

(3) The contractor must state in its license application and agree
that at all times on any and all jobs involving the installation, repair
or removal of an underground storage tank, an individual who pos-
sesses a valid tank installer’s license will be present at the job site
not less than 75% of the time during the progress of the work, and
that such installer shall exercise responsible supervisory control over
the work.

(8) The secretary may elect to establish reciprocal arrangements
with states having similar licensing requirements and to provide for
the licensing in this state of persons who have successfully completed
examinations and otherwise qualified for licensure in another state.

(h) A valid interim contractor license or an unexpired contractor
license shall be valid in all counties and municipalities throughout
the state, and the issuance of either license to a contractor shall
serve as authority for the contractor to engage in the installation,
repair and removal of underground storage tanks in any jurisdiction
within the state without requirement for obtaining additional county
or local licenses. However, local jurisdictions may impose more strin-
gent requirements for installation, repair or removal of such tanks
than are imposed by state regulations, in which case a contractor
shall be required to conduct its operations in the local jurisdiction
in conformity with the local requirements.

Sec. 11. The secretary may deny any license applied for, or
suspend or revoke any license issued, pursuant to section 10 if the
secretary finds, after notice and the opportunity for a hearing con-
ducted in accordance with the provisions of the Kansas administrative
procedure act, that the applicant or licensee, whichever is arnlicable,

has:
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4. and Pipe Manufacturers Institute, National Fire Protection Associ- 155 by the state board of agriculture; and
415 ation, Western Fire Chiefs Association and Underwriters Labora- 156 () above ground storage tanks located at a petroleum refining
416 tories. Additional questions shall be derived from state and federal 157 facility.
417 regulations applicable to storage tanks. The secretary shall make 158 Sec. 4. (a) Each owner of a storage tank shall notify the de-
418 available sample questions and related material to qualified candi- 159 partment of the tank’s existence, including age, size, type, location,
419 dates to be used as a study guide in preparation for the examination. 160 associated equipment: and uses;
420 (2) Conduct at least one on-site inspection annually, observing 161 (b) In addition and to the extent known, each owner of an un- .
421 procedures used by each licensed underground storage tank con- 162 derground storage tank which has not been removed, but was taken:
422 tractor for installing, repairing or removing an underground storage 163 out of service after January 1, 1974 and prior to May 8, 1986, shall ;
423 tank. ‘ ’ 164 notify the department of the date the tank was taken out of operation,#
424 (¢} Any person who willfully violates any provision of subsection 165 the age of the tank on the date taken out of operation, the capacity, ¥
495 {a) shall be guilty of a class C misdemeanor and, upon conviction , V 166 type and location of the tank, and the type and quantity of substances #
426 thereof, shall be punished as provided by law. 167 stored-in the tank on the date taken out of operation.
427 (d) Prior to 12 months after the effective date of this act, the 168 (c) Notice shall be made on an.approved form provided by the
428 department shall conduct written examinations, at such times and 169 department.
429 locations within the state as the department may designate, for the 170 Sec. 5. (a) The secretary is authorized and directed to adopt rules
430 purpose of identifying installers as being qualified to receive an 171 and regulations necessary to administer and enforce the provisions
431 underground tank installer’s license. Each underground tank install- 172 of this act. Any rules and regulations so adopted shall be reasonabiy
432 er’s license shall be issued for a period of two years and shall be 173 necessary to preserve, protect and maintain the waters and other
433 subject to periodic renewal thereafter under procedures prescribed 174 natural resources of this state, and reasonably necessary to provide
434 by the department. 175 for the prompt investigation and cleanup of sites contaminated by a
435 (e) (1) Beginning six months after the effective date of this act, 176 release from a storage tank. In addition, any rules and regulations
436 no contractor shall engage in the installation, repair or removal of 177 or portions thereof which pertain to underground storage tanks or
437 an underground storage tank unless the contractor shall have filed 178 the owners and operators thereof shall be adopted for the purpose
438 with the department, on a form prescribed by the secretary, doc- ( ' 179 of enabling the secretary and the department to implement the
439 umentation demonstrating that within the previous two years the 180 federal act, and such rules and regulations so adopted shall be con-
440 contractor has been regularly and specifically engaged in the in- : 181 sistent with the federal act. Consistent with these purposes, .the
441 stallation, repair and removal of underground storage tanks, as a 182 secretary shall adopt rules and regulations:
442 primary business activity, and the department shall have issued to 183 (1) Establishing performance 'standards for underground storage#
443 such contractor, as a result of such documentation, an interim con- 184 tanks first brought into use on or after the effective date of this act#
444 tractor license. 185 The performance standards - for new underground storage tanks shallg
445 (2) Beginning 18 months after the effective date of this act, no 186 include, but are not limited to, design, construction, installation,
446 contractor shall engage in the installation, repair or removal of an 187 release detection and product compatibility standards;;
447 underground storage tank unless such contractor shall have been 188 {(2) establishing performance standards for above ground storage
448 issued a contractor license. Each contractor license shall be issued 189 tanks brought into use after the effective date of this act. The per-
/ . for a period of two years and shall be subject to periodic renewal 190 formance standards for new above ground storage tanks shall include,

4 thereafter under procedures prescribed by the department. 191 but are not limited to, design, construction, installation, release
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detection and product compatibility standards;

(3) establishing performance standards for the inground repair of
underground storage tanks. The performance standards shall include,
but are not limited to, specifying under what circumstances an un-
derground storage tank may be repaired and specifying design, con-
struction, installation, release detection, product compatibility
standards and warranty; '

(4) establishing performance standards for maintaining spill and ;
overfill equipment, leak detection systems and comparable systems.

or methods designed to prevent or identify releases. In addition,;

the secretary shall establish standards for maintaining records and,
reporting leak detection monitoring, inventory control and tank test- -

ing or comparable systemsy
(5) establishing requirements for reporting a release and for re-,
porting and taking corrective action in response to a release;

(6) establishing requirements for maintaining evidence of financial .

responsibility to be met by owners and operators of underground:

storage tanks;:

(7) establishing requirements for the closure of underground stor-
age tanks including the removal and disposal of underground storage
tanks and regulated substance residues contained therein to prevent
future releases of regulated substances into the environment;

(8) for the approval of tank tightness testing methods;”including
determination of the qualifications of persons performing or offering
to perform such testing;

(9) establishing site selection and clean-up criteria regarding cor-
rective actions related to a release and which address the following:
The physical and chemical characteristics of the released substance,
including toxicity, persistence and potential for migration; the hy-
drogeologic characteristics of the release site and the surrounding
land; the proximity, quality and current and future uses of ground-
water; an exposure assessment; the proximity, quality and current
and future use of surface water; and the level of the released sub-
stance allowed to remain on the facility following cleanup;

(10) prescribing fees for the registration of storage tanks, the
issuance of permits, the approval of plans for new installations anc
the conducting of inspections. The total amount of fees shall not
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(2) construct, modify or operate an underground stor nk
without a permit or other written approval from the secreta:y, or,
on or after January 1, 1990, construct, modify or operate an above
ground storage tank without a permit or other written approval from
the secretary, or otherwise be in violation of the rules and regula-
tions, standards or orders of the secretary;

(3) prevent or hinder a properly identified officer or employee
of the department or other authorized agent of the secretary from
entering, inspecting or sampling at a facility on which a storage tank
is located or from copying records concerning such storage tank as
authorized by this act;

(4) knowingly make any false material statement or representation
in any application, record, report, permit or other document filed,
maintained or used for purposes of compliance with this act;

(5) knowingly destroy, alter or conceal any record required to
be maintained by this act or rules and regulations promulgated her-
eunder; or

(6) knowingly allow a release, knowingly fail to report a release
or knowingly fail to take corrective action in response to a release
of a regulated substance in violation of this act or rules and regu-
lations promulgated hereunder.

(b) Any person who violates paragraphs (1) through (6) of sub-
section (a) shall be guilty of a class A misdemeanor and, upon con-
viction thereof, shall be punished as provided by law.

Sec. 10. (a) It shall be unlawful for any person to practice, or
hold oneself out as authorized to practice, as an underground storage
tank installer or underground storage tank contractor or use other
words or letters to indicate such person is a licensed installer or
contractor unless the person is licensed in accordance with this
section.

(b) The secretary shall:

(1) Develop and administer a written examination to candidates
for licensing under the terms of this section. Questions used in the
examination shall be derived from standard instructions and rec-
ommended practices published by such authorities as the Petroleum
Equipment Institute, American Petroleum Institute, Steel Tank In-
stitute, National Association of Corrosion Engineers, Fibergl ik
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(2) Any officer, employee or other. authorized representative " of
the secretary is authorized to- enter at reasonable timés any estab;
lishment or place where ‘a storage tank is located, to inspect and -

obtain samples from any. person of any.regulated substance containeds
in such storage tank, and to conduct or require the owner or operator.’

to conduct monitoring or testing of the tanks, associated equipment;
tank contents or surrounding soils, air, surface water or groundwater.;

(b) Each inspection shall be commenced and completed with
reasonable promptness.

(c) Any records, reports, documents or information obtained from;
any person under this act shall be available to the public except as
provided in this section.

(d) Any person submitting any records, reports, documents or

information required by this act, may, upon a.showing satisfactory..’

to the secretary, claim any portion of such record, report, document
or information confidential as a trade secret. The: department shaLl
establish procedures to. insure that trade secrets are utilized by the:
secretary or any. authorized representative of the secretary only in

connection with the responsibilities of the department pursuant to

this act. Trade secrets shall not be otherwise uséd or disseminated
by the secretary or any representative of -the secretary without the
consent of the person furnishing the information

(e) Notwithstanding any limitation contained in this section, all-

information reported to, or otherwise obtained by the department;
under this act, shall be made available to the ‘administrator of the
United States environmental protection agency, or an - authonzedf.-,
representative of the administrator, upon’ written request? In sub-
mitting any trade secrets to such administrator or the authorized

_ representative of such administrator, the secretary shall submit the

claim of confidentiality to the administrator or authorized repre-
sentative of the administrator.

Sec. 9. (a) It shall be unlawful for any person to:

(l) Knowmgly deposit, store or dispense, or permit any person
to deposit, store or dispense, any regulated substance into any stor-
age tank which does not comply with the provisions of this act, the
rules and regulations promulgated hereunder, or any order of the
secretary;
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exceed the amount of revenue required for the proper administration
of the provisions of this act. All fees shall be deposited in the state
general fund;

(11) for determining the qualifications, adequacy of performance
and financial responsibility of persons desiring to be licensed as
underground storage tank installers or contractors. In adopting rules
and regulations, the secretary may specify classes of specialized ac-
tivities, such as the installation of corrosion protection devices or
inground relining of underground storage tanks, and may require
persons wishing to engage in such activities to demonstrate additional
qualifications to perform these services;

(12) prescribing fees for the issuance of licenses to underground
storage tank installers and contractors. The fees shall not exceed the
amount of revenue determined by the secretary to be required for
administration of the provisions of section 10,

(13) requiring the registration with the department of any class
of storage tank otherwise exempted from regulation by this act except
tanks specified in subsections (i) and (j) of section 3 and crude oil
storage tanks located on oil and gas production leases. Such regis-
tration shall not require the payment of any registration fee; and

(14) adopting schedules requiring the retrofitting of storage tanksy
in existence.on the effective date of this act and for the retirement: ¥
from service of underground storage tanks ‘placed in service prior:to §
the effective date of this act. Such schedules shall be based on ‘they
age and location of the storage tank and the type of substance stored#
Such retrofitting shall include secondary containment, corrosion prog
tection, linings, leak detection equipment.and spill ‘and overfill,
equipment. ¥

(b) In adopting rules and regulations under this section, the sec-
retary shall take notice of rules and regulations pertaining to fire
prevention and safety adopted by the state fire marshal pursuant to
K.S.A. 31-133(a)(1), and amendments thereto.

(c) Nothing in this section shall interfere with the right of a city
or county having authority to adopt a building or fire code from
imposing requirements more stringent than those adopted by the
secretary pursuant to paragraphs (1), (2), (3), (7) and (14) of subsection
(a), or affect the exercise of powers by cities, counties and townships
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regarding the location of storage tanks and the visual compatibility
of above ground storage tanks with surrounding property.

Sec. 6. (a) On and after the effective date of this act, no person
shall construct, modify or operate an underground storage tank unless
a permit or other approval is obtained from the secretary. On and
after January 1, 1990, no person shall construct, modify or operate
an above ground storage tank unless a permit or other approval is
obtained from the secretary. Applications for permits shall include
proof that the required performance standards will be met and evi-
dence of financial responsibility. For purposes of administering this
section, any storage tank registered with the department on the
effective date of this act shall be deemed to be a permitted storage
tank so long as the owner or operator shall comply with all applicable
provisions of this act.

(b) Permits may be transferred upon acceptance of the permit
obligations by the person who is to assume the ownership or op-
erational responsibility of the storage tank from the previous owner
or operator. The department shall furnish a transfer of permit form
providing for acceptance of the permit obligations. A transfer of
permit form shall be submitted to the department not less than
seven days prior to the transfer of ownership or operational respon-
sibility of the storage tank.

(c) The secretary may deny, suspend or revoke any permit issued
or authorized pursuant to this act if the secretary finds, after notice
and the opportunity for a hearing conducted in accordance with the
Kansas administrative procedure act, that the person has:

(1) Fraudulently or deceptively obtained or attempted to obtain
a storage tank permit;

(2) failed at any time to maintain the storage tank in accordance
with the requirements of this act or any rule and regulation pro-
mulgated hereunder;

(3) failed at any time to comply with the requirements of this
act or any rule and regulation promulgated hereunder; or

(4) failed at any time to make any retrofit or improvement to a
storage tank which is required by this act or any rule and regulation
promulgated hereunder.

(d) Any person aggrieved by an order of the secretary may appeal
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the order in accordance with provisions of the act for judicial review
and civil enforcement of agency actions.

Sec. 7. (a) Each owner or operator of an underground storage
tank shall provide evidence of financial responsibility.

(b) If the owner or operator is in bankruptcy, reorganization or 4
arrangement pursuant to the federal bankruptcy law, or if jurisdiction -7
in any state or federal court cannot be obtained over an owner or
operator likely to be solvent at the time of judgment, any claim?
arising from conduct for which evidence of financial responsibility
must be provided under this act may be asserted directly against «
the guarantor providing the evidence of financial responsibility, In ¢
the case of action pursuant to this subsection, the guarantor is en-
titled to invoke all rights and defenses which would have beeny
available to the owner or operator if any action had been brought
against the owner or operator by the claimant and which would have
been available to the guarantor if any action had been brought against
the guarantor by the owner or operator.;,

(c) The total liability of a guarantor shall be limited to the ag-
gregate amount which the guarantor has provided as evidence of
financial responsibility to the owner or operator under this section.
This subsection does not limit any other state or federal statutory,:
contractual or common-law liability of a guarantor to its owner or
operator, including, but limited to, the liability of the guarantor for:
bad faith in negotiating or in failing to negotiate the settlement of
any claim. This subsection does not diminish the liability of any g
person under section 107 or 111 of the Comprehensive Environ-#
mental Response, Compensation and Liability Act of 1980, or other?
applicable law. ¥

Sec. 8. (a) For the purposes of developing or assisting in the?
development of any regulation, conducting any study or enforcingy
the provisions of this act: -

(1) 1t shall be the duty of any owner or operator of a storage-
tank, upon the request of any duly authorized representative of they
secretary made at any reasonable time, to furnish information relating o

to the storage tank, including tank equipment and contents, -y

‘duct monitoring or testing, to permit such authorized represc /e

to have access to and to copy all records relating to such tanks.’
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is necessary or appropriate to assure that the public health or safety
is not threatened whenever there is a release from a petroleum
storage tank;

(2) to permit the secretary to take corrective action where the
release presents an actual or potential threat to human health or the
environment, if the owner or operator has not been identified or is
unable or unwilling to perform corrective action, including but not
limited to, providing for alternative water supplies;

(3) payment of the state’s share of the federal leaking under-
ground storage tank trust fund cleanup costs, as required by the
resource conservation and recovery act, 42 U.S.C. § 6991b(h)(7)(B);
and

(4) payment of the administrative, technical and legal costs in-
curred by the secretary in carrying out the provisions of sections 14
to 24, inclusive.

() The petroleum storage tank release trust fund shall be used
for the purposes set forth in this act and for no other governmental
purposes. It is the intent of the legislature that the fund shall remain
intact and inviolate for the purposes set forth in this act, and moneys
in the fund shall not be subject to the provisions of K.S.A. 75-3722,
75-3725a and 75-3726a and amendments to such sections. ‘

(d) Neither the state of Kansas nor the petroleum storage tank
release trust fund shall be liable to an owner or operator for the
loss of business, damages or taking of property associated with any
corrective or enforcement action taken pursuant to this act.

(e) The pooled money investment board may invest and reinvest
moneys in the fund established under this section in obligations of
the United States or obligations the principal and interest of which
are guaranteed by the United States or in interest-bearing time
deposits in any commercial bank or trust company located in Kansas
or, if the board determines that it is impossible to deposit such
moneys in such time deposits, in repurchase agreements of less than
30 days” duration with a Kansas bank or with a primary government
securities dealer which reports to the market reports division of the
federal reserve bank of New York for direct obligations of, or ob-
ligations that are insured as to principal and interest by, the United
States government or any agency thereof. Any income or interest
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earned by such investments shall be credited to the fund.

() All expenditures from the fund shall be made in accordance
with appropriation acts upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the secretary for
the purposes set forth in this section.

Sec. 15. Except as otherwise provided in this act, an owner or
operator of a petroleum storage tank, or both, shall be liable for all
costs of corrective action taken in response to a release from such
petroleum storage tank. Eligibility to participate in the petroleum
storage tank release trust fund may be submitted as evidence of
financial responsibility required of owners and operators of under-
ground storage tanks.

Sec. 16. (a) There is hereby established the petroleum- storage
tank release compensation advisory board composed of seven mem-
bers, including the state fire marshal or the state fire marshal’s
designee, the director of the division of environment of the de-
partment, two representatives from the petroleum industry, at least
one of which shall be a petroleum marketer, one representative from
the insurance industry, one member of the governing body of a city
and one county commissioner. The governor shall appoint the ap-
pointive members of the board, and the members so appointed shall
serve for terms of two years. The governor also shall designate a
member of the board as its chair, to serve in such capacity at the
pleasure of the governor. The secretary shall provide staff to support
the activities of the board.

(b) Appointed members of the board attending meetings of such
board, or attending a subcommittee meeting thereof, when author-
ized by such board, shall receive the amounts provided in subsection
(e) of K.S.A. 75-3223 and amendments thereto.

(c) The board shall provide advice and counsel and make rec-
ommendations to the secretary regarding the rules and regulations
to be promulgated by the secretary regarding the financial respon-
sibility of owners and operators required by this act and, upon
request of the secretary, shall provide advice and counsel to the
secretary with respect to the disbursement of moneys from the fund.

Sec. 17. (a) There is hereby established an environmental as- |
surance fee of $.01 on each gallon of petroleum product manufactured
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in or imported into this state, The environmental assurance fee shall
be paid by the manufacturer, importer or distributor first selling,
offering for sale, using or delivering petroleum products within this
state. The environmental assurance fee shall be paid to the depart-
ment of revenue at the same time and in the same manner as the
inspection fee established pursuant to K.S.A. 55-426, and amend-
ments thereto, is paid. The secretary of revenue shall remit daily
the environmental assurance fees paid hereunder to the state treas-
urer, who shall deposit the same in the state treasury to the credit
of the petroleum storage tank release trust fund. Exchanges of pe-
troleum products on a gallon-for-gallon basis within a terminal and
petroleum product which is subsequently exported from this state
shall be exempt from this fee. :
(b) Environmental assurance fees as specified in subsection (a)
shall be paid until the unobligated principal balance of the fund
equals or exceeds $5,000,000, at which time no environmental as-
surance fees shall be levied unless and until such time as the balance
in the fund is less than or equal to an unobligated balance of
$2,000,000, in which case the collection of the environmental as-
surance fee will resume within 90 days following the end of the
month in which such unobligated balance occurs. The director of

accounts and reports shall notify the secretary of revenue whenever

the unobligated balance in the fund is $2,000,000, and the secretary
of revenue shall then give notice to each person subject to the
environmental assurance fee as to the imposition of the fee and the
duration thereof.

(¢) Every manufacturer, importer or distributor of any petroleum
product liable for the payment of environmental assurance fees as
provided in this act, shall report in full and detail before the 25th
day of every month to the secretary of revenue, on forms prepared
and furnished by the secretary of revenue, and at the time of for-
warding such report, shall compute and pay to the secretary of

revenue the amount of fees due on all petroleum products subject

to such fee during the preceding month.

(d) All fees imposed under the provisions of this act and not paid
on or before the 25th day of the month succeeding the calendar
month in which such petroleum products were subject to such fee
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221 shall be deemed delinquent and shall bear interest at the rate of
229 1% per month, or fraction thereof, from such due date until paid.
223 In addition thereto, there is hereby imposed upon all amounts of
224 such fees remaining due and unpaid after such due date a penalty
225 in the amount of 5% thereof. Such penalty shall be added to and
226 collected as a part of such fees by the secretary of revenue.

227 (e) The secretary of revenue is hereby authorized to adopt such
228 rules and regulations as may be necessary to carry out the respon-
229 sibilities of the secretary of revenue under this section.
230 Sec. 18. (a) Whenever the secretary has reason to believe that
231 there is or has been a release into the environment from a petroleum
232 storage tank, and has reason to believe that such release poses a
233 danger to human health or the environment, the secretary shall
, 234 obtain corrective action for such release from the owner or operator,
' 235 or both, or from any past owner or operator who has contributed
236 to such release. Such corrective action shall be performed in ac-

237 cordance with a plan approved by the secretary. Upon approval of
238 such plan, the owner or operator shall obtain and submit to the
239 secretary at least three bids from persons qualified to perform the
240 corrective action except that, the secretary may waive this require-
241 ment upon a showing that the owner or operator has made a good
242 faith effort but has not been able to obtain three bids from qualified
243 bidders.

244 (b) If the owner or operator is unable or unwilling to perform
245 corrective action as provided for in subsection (a) or no owner or
246 operator can be found, the secretary may undertake appropriate
247 corrective action utilizing funds from the petroleum storage tank
248 release trust fund. Costs incurred by the secretary in taking a cor-

249 rective action, including administrative and legal expenses, are re-
- 250 coverable from the responsible party and may be recovered in a civil
251 action in district court brought by the secretary. Corrective action
252 costs recovered under this section shall be deposited in the petro-
253 leum storage tank release trust fund. Corrective action taken by the
- 254 secretary under this subsection need not be completed in order to
S 955 seek recovery of corrective action costs, and an action to recover
'g‘ 256 such costs may be commenced at any stage of a corrective action.

- 257 (c) An owner or operator shall be liable for all costs of corrective ,

+



258
259
260
261
262
263
264
265
266
267

269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294

Sub. SB 94
21

action incurred by the state of Kansas as a result of a release from
a petroleum storage tank, unless the owner or operator, or both,
enter into a consent agreement with the secretary in the name of
the state within a reasonable period of time, which time period may
be specified by regulation. At a minimum, the owner or operator,
or both, must agree that:

(1) The owner or operator shall be liable for the appropriate
deductible amount, as established in section 19;

(2) the state of Kansas and the petroleum storage tank release
trust fund are relieved of all liability to an owner or operator for
any loss of business, damages and taking of property associated with
the corrective action; :

(3) the department or its contractors may enter upon the property

of the owner or operator, at such time and in such manner as deemed ;

necessary, to monitor and provide oversight for the necessary cor-
rective action to protect human health and the environment;

(4) the owner or operator shall be fully responsible for removal,
replacement or retrofitting of petroleum storage tanks and the cost
thereof shall not be reimbursable from the fund;

(5) the owner or operator shall effectuate corrective action ac-
cording to a plan approved by the secretary pursuant to subsection
(a) :

(6) the liability of the state and the petroleum storage tank release

——

trust fund shall not exceed $1,000,000, less the appropriate de- -

ductible amount, for any release from a petroleum storage tank; and
(7) such other provisions as are deemed appropriate by the sec-

retary to ensure adequate protection of human health and the
environment,

(d) For purposes of this act, corrective action costs shall include

the actual costs incurred for the following:
(1) Removal of petroleum products from petroleum storage tanks,
surface waters, groundwater or soil; 1 .
(2) investigation and assessment of contamination caused by a
release from a petroleum storage tank;

(3) preparation of corrective action plans approved by the
secretary;

(4) removal of contaminated soils;
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(5) soil treatment and disposal;

(6) environmental monitoring;

(7) maintenance of corrective action equipment;

(8) restoration of a private or public potable water supply, where
possible, or replacement thereof; if necessary; and

(9) other costs identified by the secretary as necessary for proper
investigation, corrective action planning and corrective action activ-
ities to meet the requirements of this act.

Sec. 19. (a) An owner or operator of a petroleum storage tank,
other than the United States government or any of its agencies or
the owner or operator of any above ground storage tank specified
in subsection (g) or (j) of section 3, who is in substantial compliance,
as provided in subsections (c) and (d), and who undertakes corrective
action, either through personnel of the owner or operator or through
response action contractors or subcontractors, is entitled to reim-
bursement of reasonable corrective action costs from the fund, sub-
ject to the following provisions:

(1) The owner or operator of not more than 12 petroleum storage
tanks shall be liable for the first $5,000 of costs of corrective action
taken in response to a release from any such petroleum storage tank;

(2) the owner or operator of at least 13 and not more than 99
petroleum storage tanks shall be liable for the first $10,000 of costs
of corrective action taken in response to a release from any such
petroleum storage tank;

(3) the owner or operator of more than 99 petroleum storage
tanks shall be liable for the first $30,000 of costs of corrective action
taken in response to a release from any such petroleum storage tank;

(4) the owner or operator must submit to and receive from the
secretary approval of the proposed corrective action plan, together
with projected costs of the corrective action;

(5) the owner or operator or any agents thereof shall keep and
preserve suitable records demonstrating compliance with the ap-
proved corrective action plan and all invoices and financial records
associated with costs for which reimbursement will be requested,;

(6) within 30 days of receipt of a complete corrective action plan,
the secretary shall make a determination and provide written notice
as to whether the owner or operator responsible for corrective action ,
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thority, power and remedies provided in this act are in addition to
any authority, power or remedy provided in any statute other than
a section of this act or provided at common law.

(e) If a person conducts a corrective action activity in response
to a release from a petroleum storage tank, whether or not the person
files a claim against the fund under this act, the claim and corrective
action activity conducted are not evidence of liability or an admission
of liability for any potential or actual environmental pollution or third
party claim.

Sec. 22. On or before March 1 of each year, the secretary shall
prepare and submit a report to the governor and each member of
the legislature regarding the receipts and disbursements from the

fund during the preceding calendar year, indicating the extent of

the corrective action taken under this act.

Sec. 23. (a) Any person adversely affected by any order or de-
cision of the secretary may, within 15 days of service of the order
or decision, request in writing a hearing. Hearings under this section
shall be conducted in accordance with the provisions of the Kansas
administrative procedure act.

(b) Any person adversely affected by any action of the secretary
pursuant to this act may obtain review of such action in accordance
with the act for judicial review and civil enforcement of agency
actions. :

Sec. 24. Except as provided in K.S.A. 74-7246, and amendments
thereto, the board and the fund shall be and are hereby abolished
on July 1, 1994,

Sec. 25. This act shall take effect and be in force from and after
its publication in the Kansas register.

332
333
334
335
336
337
338
339
340
341
342
343

345
346
347
348
349

351
352

354
355
356

357

358
359
360
361
362
363
364
365
366
367
368

Sub. SB 94
23

is eligible or ineligible for reimbursement of corrective action costs,
and should the secretary determine the owner or operator is inel-
igible, the secretary shall include in the written notice an explanation
setting forth in detail the reasons for the determination;

(7) the owner or operator shall submit to the secretary a written
notice that corrective action has been completed within 30 days of
completing corrective action;

(8) no later than 30 days from the submission of the notice as
required by paragraph (7), the owner or operator must submit an
application for reimbursement of corrective action costs in accordance
with criteria established by the secretary, and the application for
reimbursement must include the total amount of the corrective action
costs and the amount of reimbursement sought. In no case shall the
total amount of reimbursement exceed the lesser of the actual costs
of the corrective action or the amount of the lowest bid submitted
pursuant to section 18 less the appropriate deductible amount;

(9) interim payments shall be made to an owner or operator in
accordance with the plan approved by the secretary pursuant to
section 18, except that the secretary, for good cause shown, may
refuse to make interim payments or withhold the final payment until
completion of the corrective action;

(10) the owner or operator shall be fully responsible for removal,
replacement or rétroﬁtting of petroleum storage tanks and the cost
thereof shall not be reimbursable from the fund; and

(11) the owner or operator shall provide evidence satisfactory to
the secretary that corrective action costs equal to the appropriate
deductible amount have been paid by the owner or operator, and
such costs shall not be reimbursed to the owner or operator.

(b) Notwithstanding the provisions of subsection (c) of section 18,
should the secretary find that any of the following situations exist,
the owner or operator, or both, may be liable for 100% of costs
associated with corrective action necessary to protect health or the
environment, if:

(1) The release was due to willful or wanton actions by the owner
or operator;

(2) the owner or operator is in arrears for moneys owed, other
than environmental assurance fees, to the petroleum storage tank
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release trust fund;

(3) the release was from a tank not registered with the
department;

(4) the owner or operator fails to comply with any provision of
the agreement specified in subsection (c) of section 18;

(5) the owner or operator moves in any way to obstruct the efforts
of the department or its contractors to investigate the presence or
effects of a release or to effectuate corrective action; or

(6) the owner or operator is not in substantial compliance with
any provision of this act or rules and regulations promulgated
hereunder.

(¢) Except as otherwise provided in subsection (d), an owner or
operator of a petroleum storage tank is in substantial compliance
with this act and the rules and regulations adopted hereunder, if:

(1) On and after January 1, 1990, each petroleum storage tank
owned or operated by such owner or operator has been registered
with the secretary, in accordance with the applicable laws of this
state and any rules and regulations adopted thereunder;

(2) the owner or operator has entered into an agreement with
the secretary, as provided in subsection (c) of section 18;

(3) the owner or operator has complied with any applicable fi-
nancial responsibility requirements imposed by the storage tank act
and the rules and regulations adopted thereunder; and

(4) the owner or operator has otherwise made a good faith effort
to comply with the federal act, this act, any other law of this state
regulating petroleum storage tanks and all applicable rules and reg-
ulations adopted under any of them.

(d) Prior to July 1, 1990, an owner or operator of any of the
following underground petroleum storage tanks shall be deemed to
be in substantial compliance with this act:

(1) Any farm or residential tank of 1,100 gallons or less capacity
used for storing motor fuel for noncommercial purposes; and

(2) any tank used for storing heating oil for consumptive use on
the single family residential premise where stored.

On and after July 1, 1990, an owner or operator of any petroleum
storage tanks specified above shall be deemed to be in substantia’
compliance with this act, if each such tank has been registered with
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the secretary in accordance with the ‘applicable laws of .. .ate
and any rules and regulations adopted thereunder.

(e) Any owner of a petroleum storage tank who at no time has
placed petroleum in such tank or withdrawn petroleum from such
tank shall be eligible for reimbursement from the fund of all costs’
of ‘any necessary corrective action and shall not be subject to the
provisions of paragraphs (1), (2) or (3) of subsection (a) if such owner
submits a corrective action plan prior to July 1, 1990.

Sec. 20. Notwithstanding any other provision of this act, an
owner or operator of a petroleum storage tank who has undertaken
corrective action prior to the effective date of this act pursuant to
a corrective action plan approved by the secretary on or after January
1, 1989, shall be eligible for reimbursement from the fund for costs
incurred in conjunction with such corrective action performed sub-

sequent to plan approval by the secretary.

Sec. 21. (a) Nothing in this act shall establish or create any li-
ability or responsibility on the part of the board, the secretary, the
department or its agents or employees, or the state of Kansas to
pay any corrective action costs from any source other than the fund
created by this act. In no event shall the fund be liable for the
payment of corrective action costs incurred in response to any one
release from a petroleum storage tank in an amount in excess of
$1,000,000, less the applicable deductible amount of the owner or
operator of such tank.

(b) This act is intended to assist an owner or operator only to
the extent provided for in this act, and it is in no way intended to
relieve the owner or operator of any liability that cannot be satisfied
by the provisions of this act.

(c) Neither the secretary nor the state of Kansas shall have any
liability or responsibility to make any payments for corrective action
if the fund created herein is insufficient to do so. In the event the
fund is insufficient to make the payments at the time the claim is
filed, such claims shall be paid in the order of filing at such time
as moneys are paid into the fund.

(d) No common law liability, and no statutory liability which is
provided in a statute other than in this act, for damages - “ting
from a release from a storage tank is affected by this act. au-
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PROPOSED AMENDMENT TO HB 2454

New Sec. 2. (a) As used in this section, terms have the
meanings provided by 49 C.F.R. 192.3, as in effect on the
effective date of this act.

(b) a public utility, municipal corporation or
quasi-municipal corporation which renders gas utility service
shall have full responsibility for maintenance of Jall ‘pipelines
that convey das from a gas main to the outside wall of
residential premises which are individually metered and directly
served by such utility or corporation and is hereby granted the

necessary access rights to carry out such responsibility.
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Session of 1959

HOUSE BiLLL No. 2456

By Committee on Energy and Natural Resources

2-20

AN ACT relating to natural gas; concerning investigation of certain
accidents.
Be it enacted by the Legislature of the State of Kansas:
Section 1. Personnel of the state corporation commission pipeline
safety program are herebyv authorized to:

(@) Be onsite and conduct an investigation as to the cause or

¢
origin of any accident or fire suspected to have bncn%/&p? !!!"le %Q 5’17/‘11/»(4?' ﬂfl&?&’ ! /&_pmwgq//éo;ﬂ 6’.(7/){/{?@ _l
. 2

natural gas: and

P

€

(1 seeei®ik take possession of any and all propertykehich con-
stitutes evidence of the cause or origin of any such accident or fire

pursuant to their invcstigationx -5

[ amd +he av‘fﬂ):‘;g v5 authosezed fo take FMYPJZS"IO‘H. o{ @no rotaen

See. 2. This act shall take effect and be in force from and after
its publication in the statute book.

such property.  Sad property shald be amd sssnacn Quaithasle
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SUBCOMMITTEE ON NATURAL GAS PIPELINE SAFETY

PROPOSED AMENDMENT TO HB 2456

Sec. 2. (a) As used in this section, terms have the
meanings provided by 49 C.F.R. 192.3, as 1in effect on the
effective date of this act.

(b) The state corporation commission may enter into a
contract with any city or county in this state whereby:

(1) The commission agrees to train building inspectors or
other persons designated by such city or county to inspect new
installations of natural gas pipeline Dbetween .a main and
residential property; and

(2) the city or county agrees that such building inspectors
or other designated persons will inspect such new installatidns
of pipeline on behalf of the commission and report the results ofv

such inspections to the commission.
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As Amended by Senate Committee

Session of 1989

SENATE BILL No. 121

By Committee on Energy and Natural Resources

1-31

AN ACTTsupplementing the Kansas groundwater exploration and

protection act; providing authority for the depastsmentigl ealth
and environment to issue corrective orders and civil penalties for

violations of such act:

Be it enacted by the Legislature of the State of Kansus:

Sechen—h_ (1) Any water well eontractor or landowner person

who violates any provision of the Kansas groundwater exploration
and protection act, any rules and regulations adopted thereunder or
any order issued by the secretary thereunder shall incur in addition
to other penalties provided by law, a civil penalty not to exceed
$5,000 for each violation. In the case of a continuing violation every
day such violation continues shall be deemed a separate violation.

(b) The secretary of the department of health and environment
or the director of the division of environment, if designated by the
secretary, upon a finding that a water well contractor or landowner
person has violated any provision of the Kansas groundwater explo-
ration and protection act or any order issued thereunder, or any
rule and regulation adopted thereunder may: (1) Issue a written order
requiring that necessary eerreetive remedial or preventive action be
taken within a reasonable time period; or (2) assess a civil penalty
for each violation within the limits provided in this section which
shall constitute an actual and substantial economic deterrent to the
violation for which is assessed; or (3) both. The order shall specify
the provisions of the act or rules and regulations alleged to be
violated and the facts constituting each violation. Such order shall
include the right to a hearing. Any such order shall become final
unless, within 15 days after service of the order, the water well
eontractor or landewner person named therein shall request in

amending and

secretary

; amending K.S.A.

Insert next page

New Sec.

2

82a-1203 and repealing the existing section



mecsl2l

Section 1. K.S.A. 82a-1203 is hereby amended to read as
follows: 82a-1203. As wused 1in this act, unless the context
otherwise requires:

(a) "Construction of water wells" means all acts necessary
to obtaining groundwater by any method for any use including,
without limitation, the location of and excavation for the well.

(b) "Person" means any individual, association, firm,

partnership, corporation or governmental entity.

(c) "Sand point" or "well point" means any driven well

which 1is 25 feet or less in depth and is constructed by manually

driving into the ground a drive point fitted to the lower end of

tightly connected sections of pipe that are 2 inches or less in

diameter,

(d) "Secretary" means the secretary of health and

environment.

e) "Water well"™ means any excavation that is drilled,

cored, bored, washed, driven, dug, jetteds or otherwise
constructed, when the intended use of such excavation is for the
location, diversion, artificial recharge; or acguisition of
groundwater,

{e} (f) '"water well contractor" or "contractor" means any

individual;-firm;-partnership;--assectatien--er—-—corporation--whoe

shall--eenstruct;-—reconstruet-—-er—-treat person who constructs,

reconstructs or treats a water well. The term shall not include:

(1) An individual while in the act of constructing a water

well on land which is owned by him-er-her such individual and is

used by him--er--her such individual for farming, ranchingy or

agricultural purposes at his-er-her such individual's place of

abode, but only when the well is constructed in compliance with
prescribed minimum well standards and the requirement of well

logs as provided in this act; or

(2) an individual who performs labor or services for a

licensed water well contractor at his-er—-her such contractor's

direction and under his-er-her such contractor's supervision.

{dy--"Seeretary’---means--—-the---secretary-—-of--heaith--and

envirenments

je - 2
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writing a hearing by the secretary. If a hearing is requested, the
secretary shall notify the alleged violator or violators of the date,
place and time of the hearing.

(c) No civil penalty shall be imposed under this section except
after notification by issuance and service of the written order and
hearing, if a hearing is requested, in accordance with the provision
of the Kansas administrative procedure act.

(d) Any water well eontractor or landowner person aggrieved
by an order of the secretary made under this section may appeal
such order to the district court in the manner provided by the act
for judicial review and civil enforcement of agency actions.

(e) Any penalty recovered pursuant to the provisions of this sec-
tion shall be remitted to the state treasurer, deposited in the state
treasury and credited to the state general fund.

() Nothing in this act shall be construed to abridge, limit or
otherwise impair the right of any person to damages or other relief
on account of injury to persons or property and to maintain any
action or other appropriate proceeding therefor.

““ ”»

Y . ! tionof w

Swwml " (a) Notwithstanding the existence or pursuit of any other
remedy, the secretary may maintain, in the manner provided by the
act for judicial review and civil enforcement of agency actions, an
action in the name of the state of Kansas for injunction or other
process against any water well eontractor or landewner person to
restrain or prevent any violation of the provisions of the Kansas
.groundwater exploration and protection act or of any rules and reg-
ulations adopted thereunder.

(b) In any civil action brought pursuant to this section in which
a temporary restraining order, preliminary injunction or permanent
injunction is sought, it shall net be necessary to ullege or prove
at any stage of the proceceding that irrepurable damuge will
juniction oF pormunent injunction pot be issued or that the
rethedy at law iy inadequate; and the temporury restraining
sue witheut such allegations and without such proof be sufficien.

New Sec.

3
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to show that a violation of the provisions of this act or the rules
and regulations adopted thereunder has occurred or is imminent. It
shall not be necessary to allege or prove at any stage of the pro-
ceeding that irreparable damage will occur should the t'e:flporc.zry.
restraining order, preliminary injunction or permanent injunction
not be issued or that the remedy at law is inadequate:

(haAs used in this section —personisssisipindivididlmfisn; ot New Sec. 4.

—_—

Sec. @ This act shall take effect and be in force from and after
its publication in the statute DOOK: 7

mecsl2la

(a) The provisions of sections 2 and 3 shall
not apply with respect to any sand point or well point which was
installed before July 1, 1989, or the reconstruction, replacement
or treatment thereof, and which has not been abandoned, except
that a temporary restraining order, preliminary injunction or
permanent injunction may be obtained pursuant to section 3 if a
health hazard is shown to exist or to be imminent.

New Sec. 5. Sections 2, 3 and 4 shall

be part of and
supplemental to the Kansas groundwater exploration and protection
act.

Sec. 6. K.S.A. 82a-1203 is hereby repealed.



