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MINUTES OF THE __Senate COMMITTEE ON __Energy and Natural Resources

The meeting was called to order by Senator Ross Doyen at
Chairperson
8:10 a.m./p%F on February 16 , 1989%in room 423-S ___ of the Capitol

All members were present except: quorum was present.

Committee staff present:

Don Hayward, Revisor

Raney Gilliland, Research

Lila McClaflin, Committee Secretary

Conferees appearing before the committee:

Senator Sallee
Jack Euler, attorney, Elwood, KS.

List of others present is on file.

Chairman Doyen opened the hearing on S.B. 239. He called on Senator Sallee
to brief the committee on the bill.

Senator Sallee presented written testimony supporting S.B. 239 (Attachment
I).

Spencer Tomb, Kansas Wildlife Federation, Inc., written testimony was
distributed (Attachment II).

The hearing was closed.

The hearing on S.B. 240 was opened.

Senator Sallee brief the committee on S.B. 240 (Attachment III).

Jack Euler, attorney, from Elwood, gave background information on S.B.
240. (Attachment 1IV).

Secretary of State, Bill Graves stated he would like to see this concern
settled.

Bob Meinen, Secretary of Wild Life and Parks, responded in answer to a
gquestion, he would be glad to work with the individuals involved to see
if this could be resolved.

The hearing was closed.

The chairman referred back to S.B. 239.

Senator Sallee made a motion to report S.B. 239 favorable for passage.
The motion was seconded by Senator Thiessen, and the motion carried.

The meeting adjourned at 9:31. The next meeting will be on February
21, 1989.

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing belore the committee for 1 1
editing or corrections. Page Of
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Senate Bill 239 ;"1'

1989 Session
February 23, 1989

The Honorable Ross Doyen, Chairperson

Senate Committee on Energy and Natural Resources
Senate Chamber

Third Floor, Statehouse

Dear Senator Doyen:

SUBJECT: Fiscal Note for SB 239 by Committee on Energy and Natural
Resources

In accordance with KSA 75-3715a, the following fiscal note concerning SB
239 is respectfully submitted to your committee.

SB 239 directs the Secretary of State to convey by quitclaim deed any
title of the state of Kansas in any tract of land located in Atchison county
between the west Missouri river meander line established by the Kansas
survey of 1872 and the east Missouri river meander line established by the
Missouri survey of 1862 to the ‘person or person claiming such tract under
color of title. The act further stipulates that the deed would be conveyed
"without consideration.”

The act would become effective upon publication in the Kansas Register.
Any expenditures which may be required upon passage of this act can be

absorbed by the Secretary of State within the amounts recommended in the FEY
1990 Governor's Report on the Budget.

#7960 L. —~

Michael F. O{Keefe
Director of the Budget

MFO:WD:d1f
cc: The Honorable Bill Graves, Secretary of State

5999
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REPORTS OF STANDING COMMITTEES
MR. PRESIDENT:
Your Committee on Energy and Natural Resources
Recommends that Senate Bill No. 239

"AN ACT directing the secretary of state to convey certain land
in Atchison county to certain persons claiming such lands
under color of title.”

Be amended:

In line 26, by striking "person™ where it appears the second

time and inserting "persons";

And the bill be passed as amended.

Chairperson




DON SALLEE
SENATOR. FIRST DISTRICT
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COMMITTEE ASSIGNMENTS

Jsy CHAIRMAN: ELECTIONS
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TOPEKA

SENATE CHAMBER
Testimony Before Senate Energy and Natural Resources on

Senate Bill 239

By Senator Don Sallee

Mr. Chairman and Committee members:

LABOR., INDUSTRY AND SMALL BUSINESS
TRANSPORTATION AND UTILITIES

Thank you for this opportunity to appear before your

committee. S.B. 239 would allow Atchison County to

establish property boundaries on certain tracts that were

changed by the Missouri River many years ago. During
reappraisal it was discovered that some bottom land

property did not measure as it should.
will not require a survey and the cost would be very

minimal. I stand for gquestions.

I understand this

SLe 2

2/6/RF

T T M T



(o4 o » . ' .
Hanoas Wildlife Federaticn, Inc.
200 S.W. 30th, Suite 101 * P.O. Box 5715 * Topeka, KS 66605

Tebruary 14, 1989

Honorable Ross Doyen
Kansas Senate
Capitol

Topeka, K5 66612
Dear Senator Doven:

I am concerned about Senate Bill 239. I would like to have a legal and
ecological description of the land involved.

Sincerely,

>
%ZM//M
SYencer Tomb

Vice President

ST/sas



STATE OF KANSAS

COMMITTEE ASSIGNMENTS

CHAIRMAN: ELECTIONS
VICE-CHAIRMAN: ENERGY AND NATURAL RESOURCES
MEMBERS: AGRICULTURE
LABOR. INDUSTRY AND SMALL BUSINESS
TRANSPORTATION AND UTILITIES

DON SALLEE
SENATOR. FIRST DISTRICT
ATCHISON. BROWN. DONIPHAN. JACKSON
AND JEFFERSON COUNTIES
RR 2
TROY. KANSAS 66087

TOPEKA

SENATE CHAMBER
Testimony Before Senate Energy and Natural Resources on

Senate Bill 240

By Senator Don Sallee

February 14,1989

SB 240 pertains to a problem that has existed in
VDoniphan County for more than three decades. The Missouri
River overflowed in 1952 and changed its course, leaving
some of Missouri on the Kansas side. Consequently, a
boundary dispute ensued. After much time and difficulty,
the problem was resolved. The resolution resulted in some
excess land, which is to be sold. It has been agreed upon
by all involved that the land will be sold by the
Secretary of State in a manner he deems appropriate. A
portion of this land, which is wet land and a small lake,
is sought by the Wildlife and Parks Department. This wet
land is of dual value: it is a habitat for wildlife and
fish, and it also encompasses a ponding area which serves
as flood protection for the city of Elwood, as well as
other farm communities in the area. Again, everyone
involved agrees that this would be a satisfactory

arrangement. S.B. 240 would allow Wildlife and Parks to

acquire this land. S;Fybﬂﬁﬁ?
Y w/R 9
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Official views vary about
Browning Lake wetlands

BY MARY WINDER

What sheuid be deone with
Browning Lake? It's a question that
siate agencies and elected officials
have been groping with for a long
ime. An answer may be close at
hand. .

Browning Lake isan oxbow lake
in Doniphan County located between
Wathen= and Elweod, near Roscerans
Memerial Airport. It was formed
when the Missouri River changed its
channel during a flood in 1952, This
change in the channel caused confu-
sion abeut where the boundary line
between Kansas and Missouri was

Jlocated.  After Kansas had spent
$120.000 on surveys of the area, the
boundary was finally established.

So, the State of Kansas currently
owns approximately 450 acres of this
Browning Lake area; which includes
255 acres of wetland marsh vegeta-
tion, 80 acres of riparian (aiong the
banks of a soream or lake) woodland,
50 acres of lake open water, and 65
acres of cropfield. The Kansas Secre-
tary of State Bill Graves, is in charge
of deciding what to do with this land.
Graves has found this task 10 be any-
thing butsimple. Numerous agencies
and individuals have offered sugges-
tions and input as to what to do with
Browning Lake.

Graves must be guided by the
State Accreted Land Law, in this
matts?. This law states that the land
shall be sold. Dan Rice, formerly
with the Secretary of State Office,-
indicated last August that the Secre-
tary of State has considerable discre-
tion over the sale. Rice further stated
that he saw no reason that the state’
couldn’t purchase the land from it-
seif. o -

“If the Secretary of State has
these discredonary powers, I hope he
uses these powers to protect Brown-
ing Lake, which has been described”
by some as an oasis of wildlife habi-
wat, by making sure itremains in state |
ownership,” said Jerry Hazlett, ex- .
ecutive manager of the Kansas Wild- |
life Federation. “I believe the only
way to save this wetland is to keep it
in public trust owned by the state.”

Hazlert wentontosay thathe has,
learned that since 1952, some of this-
land has been illegally farmed by
surrounding landowners and some of
the wedand has been illegally filled,
in vioiation of the Clean Water Act,
Section 404. :

“In December 1988, the KDWP~

made five recommendatons for
zourses of action to take on this is-
sue,” explained Kramer. The first
recommendation involves asking
Secretary Graves o have this area
restored toits natural condition, which
wonld include tiaking outillegal drain-
age ditches at the expense of those
who put them in. Secondly, the
Department recommended that Sec-
retary Graves be asked 1o place re-
strictions on the land uvse, through
easements, to protect the land.
Thirdly, the Deparmment recommends
that Secretary Graves be asked ©
transfer the main portion of the
Browning Lake area to KDWP with
the other part of the land being of-
fered for sale 1o anyone. If Secretary
Graves doesn’t agres 10 this recom-
mendation, the Department recom-
mended that the land be sold 10 a
private conservation group with nec-
essary restrictions in place. And fi-
nally, the Deparument recommended
that it continue its involvement in
protecting the area by making com-
ments, reporting violations, etc.

" KenBrunson,aStream Fisheries
Biologist with KDWP, islooking into
yet another possibility for Browning
Lake. He is working on the Missouri
River Mitigation Project, which in-
volves finding ways forthe U.S. Army
Corps of Engineers 1o replace and
help make up for the many acres of
wildlife nabitar it destroyed when the
Missouri River was channelized.
“Browning Lzke could be looked at
asa potential mitigation area,” Brun-
sonsaid - - i

_ Governor Mike Hayden has also

waken an interest in Browning Lake.

sy

Tonhn Strickler, whois the Govemor's

Special Assistant for Environment
and Natural Resources, isin the proc-
ess of collecting information on this
issue from various groups,” said Frank
Ybarra, Deputy Press Secretary for
Governor Hayden.

Statc Representative Artie Lucas
of Highland is in the process of re-
searchingthe Browning Lake issue,
as well. “I'm wving 1o wlk with
everyoneinvolved,” hesaid. “Iwould
certainly like to hear the views of my
consttents on this issue. They can
leave amessage for me by calling this
toll-free number: 1-800432-3924.7
“If this unique area is sold back

to private ownership, I don’t think

Sccrion 404 will necessarily protect
it,” explained Hazlett, noting that this
"law has apparendy failed to protect it
in the past. “I encourage people 10
contact Governor Hayden, Secretary
of State Bill Graves, and Secretary of
the Kansas Department of Wildlife
and Parks Robert Mcinen and urge
them to keep Browning Lake under
state ownership to save this wetland.”

John Reinhart, Press Secretary
for Secretary of Stare Graves, said the
ball is in the court of the Kansas
Department of Wildlife and Parks
(KDWP) now. *“I understand that
KDWP will be putting together a
proposal on the Browning Lake issue
to present 10 the legislature this scs-
sion,” he explained. “Then it will be

up 1o the legisiature 10 jake action.”
 “Wwe' certainly belicve (his
Browning Lake arca is worth saving,

- worth protecting,” said Joc Kramer,

Fish and Wildlife Chief with KDWP.
“The sute doesn't own that many
wetlands areas.” ’
“Wetland loss is a scrious prob-
lem in the U.S., especially in Kan-
sas,” stated Randy Whiteaker, Dis-
trict Wiidlifc Biologist with KDWP.
“In fact, Browning Lake is the only |
riverine wetland we have left in
Kansas, that I know of.” .
Whiteaker also mentioned that
there have becn reports of bald eagles |
using the Browning Lake arca. in .
additions, he said that it is quite pos- |
sible that threatened and endangercd
aquatic species live in the Browning
Lake sincethe lakchasanoutletto the
Missouri River. He added that the
Browning Lake land could be the
home of threawened or endangered
terresirial species, as well, although

3 this has not been verified.

Since November 1987, KDWP
personnel have made atleastlwo site.

evaluations of Browning Lake, one. *

by air and one on foot. ) }

" State Senator Don Salles of Troy

has formulated an opinion. “Theland

. mesds w be sold w whomever pays
e highest price because that's what
the statute says w0 do,” he smwd: “T
think the state may end up with the

lake and timber area because no one |

eise will wantit. The landownersare
interested only in the cropiand and
oneome:spouh:yne:dforzpooiing
area.” o S
“I beiieve wetlands are worth
saving if they are of any size and
quality. But, Tdon’t see much value
1o that mudhole (Browning Lake)
down there, except it does acL as 2
pooling area and heips prevent flood-
ing in the bottoms,” he added. noting
that 12,000 acres &rain into Brown-
ing Lake.

_the wedand.

“] think this land ought 1o revert
back to the landowners, or the land-
owners ought to haveachance to buy
it." said Jan Laipple of Wathena, who
owns land adjacent o the Browning
Lake land now owned by the state. “I
would like to think that it is possible
toreach some kind of compromise on
this issue.”

Laipple related 2n incident that-
occurred in the fall of 1988 when the
Elwcod Levee Disurict dug a ditch in
this area to mainin drainage. Exca-
vated material was piled onto a wet-
lznd ncar Browning Lake in violation
of Section 404 of the Clean Water
Act, mentioned earlier. “The Corps
of Engineers said they broke the law,”
said Laipple. “They werc supposed
to have a permit to do work 1ikc that,
but they didn’t know that. They’re
nottrying to drain a wetland. Wejust
have to have drainage.” =" .~ -

When asked about Section 404
violations in the Browning Lakearea,
Roger Dulac, Biologist with the U.S.
Army Corps of Engincers, did not
mention this particular case, but he
did discuss a similar casc the Corpsis
investigating that occurred on the
Missouri side of Browning Lake. In
thiscase, the St.Joseph AirportLevee
Distict extended a dich for 4/10
mile through 2 wedand arca. This
Dismict also failed 10 get 2 permitand
also piled exchvated material onlo

EPR S

“We're in the process of coordi-
nating with Missouri State and Fed-
¢ral agencies to work outa satisfac-.
“lory resolution,” ¢xplained Dulac. He *
went on 1o say that what usually
happens in cases like this is that the
Cormps weuld allow the Distict ©
appfy for the permit after the fact,
which this District has aircady done.
Then, the District is given the oppor-
tunity to remove the mau:ri:ﬂ' or miti-
gate their unlawiul acdon in some
way.” ..
“The airport supports the
Distric’s request for a permit 10
maintain this dminage ditch,” said
Tim George, maintenance {oreman
with Rosecrans Mcmorial Airport.
“The airport's drainage depends on
this drainage.”

Dulac said he met in January
with Kansas landowners from the
Browning Lake arcaand encouraged
them to develop a long range plan 0
solve their drainage nesds.

_So, what should be done with
Browning Lake? It is apparent that
many people have strong, Someumses
contrasting, opinions about the an-
swer 1o this seemingly simple ques-

very complicated. "1 really don't
know how it's afl going w come ouL,”
said Laipple. “But, I would really
like 10 see this setled somehow soon.”

‘Listed below are the names
addresses of people o contactinor
to give your opinion on this issuz

Governor Mike Hayden, St
Capitol, Topeka, Kansas 66612-12
(913) 296-3232

Bill Graves, Secretary of St
2nd Floor, State Capitol, Tope
Kansas 66612-15%4, (913)296-22

- Robert Meinen, Secret
of Wildlife and Parks, 900 -
Jackson, Suite 502, Landon-3:
Office Building, Topeka, Kar
66612-1220, (913) 296-2281.

-
L~

-
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ton. The issue has therefore become”
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. THE KANSAS CITY TIMES

Ssturday, Aprit 3, 1976

*

By Michael H. Rudeen

A Member of the Staf
‘1t's not exactly a border war, but
-Kansas officials are anxious tosettle a
dispute with Missouri over about 100
» acres of premium farmland west of St,
Joseph.

ears ago when a severe flood changed
the course of the Missouri River. Be-
fore the April, 1952, flood, the river
looped west of the French Bottoms, an
unincoryorated area of Buchanan
-County, but the high waters moved the
jver three miles to the east, to the
~estern bourdary of St. Joseph.

~ precise border was maot because it
" was covered with water. But now that

armland, some of it valued at more
 than $1,000 an acre, a few hundred feet
.-one way or the other makes a lot of
i difference. :

.11 pactdefining the border is ambiguous,
| .1, making the precise line a matter of
¢ ' ..y interprztztion. Kansas officials say
i 4.1 the boundary should be the thalweg

i :line. The term thalweg, derived from

. way (Wegz), refers to the middle of the

. chief navigable channel of a water-

way.

Missouri officials use a different

standard—a line drawn midway be-

tween the highest points of the river

soks-for determining the state
ndary.

‘Along the 7-mile loop of the former

channel, the two lines cross twice. The
alweg line swings’ from bank to

i channel, which was cut by the centri-
1 fugal force of the water as it flowed
| around the bends. Along the northern
PRt leg of the old channel, the thalweg line
: is on the Missouri side of the midpoint
A of the river; when the channel bends
~: south, the thalweg line crosses to the
. Kansas side of the midpoint. The
. thalweg line crosses back to the Mis-
"ouri side just before the old channel
‘ersects withtheriver. -

ispute

The boundary controversy began 24 -

As long as the river was there, the '

art of the border area is rich, dry.

/"2 The problem is that the legal com-

! ', -the German words for valley (Tal and |

bank, following the deepest part of the

Lingers
Metro
Area News

There are about 275 acres.between

.the two linies in the old channel, Robert

E. Myers, Missouri state land sur-
veyor, said. If the thalweg line were
used, as Kansas officials urge, Mis-
souri would gajn 25 acres more than it
now has using #e midpoint line.

But most of the land in the border
area, especially ‘the western and
southern legs of the old channel, either
is underwater or swampy. Most of the
dry farmland is along the northern leg
of the old channel, and there Kansas
would gain about 100 acres if the
thalweg line were used, Myers esti-
mated.

“When we (Kansas and Missouri of

ficials) looked into it, it became appar-

ent that the Missouri interests pos.|l

sessed the land 1n question,” Andrew
Rothschild, Missouri assistant attor-
ney general, said. “All we could do

would be to somehow co-operate with
Kansas to deprive Missouri peopie of .

that property. There's no act we could
take that would benefit Missouri inter-
ests.”

The legislation passed by both states
and ratified by Congress in 1950 that
sets the boundary does not distinguish
between the thalway and midpsint
lines.

The law states: “The center of the
channel of the Missouri River as its
flow extends from its intersection with
the 40th parallel, north latitude (the
northern boundary of Kansas), south-
ward to the middle of the mouth of the’

Kansas or Kaw River, shall be that--
_portion of the -true and permanent-

boundary .line between thestates of
Missouri and Kansas subject cnly to
changes which may occur by the natu-
ral processes of accretion or reliction
(gradual increase of land area from
water-suspended deposits or from re-
cession of water) but not by avulsion
(rapid change, as by flood.).”

as Kansas Eyes Missouri Land

Robert Sweatt, Kansas assistant at-
torney general, and other Kansas offi-

| cials said thev think state and federal

. precedentt clearly indicate where the

boundary should be, **‘Case law states
that any time the wording ‘middle of
the river’ is used in an agreement . ..

©, it refers tp the middle of the navig-

able part of the river,"” Sweatt said.
This line, the thalweg line, has been
accepted by Congress and the cour‘ts
unless the bourdary agreement spel¥
out a, rpati said. e
Kansas officials have proposed tnat
a survey be conducted to determne
the thalweg line and set the border, but
Missouri officials disagree that a clear
precedent in case law exists for using
the thalweg line and argue that a sur-
vey would be meaningless until a
boundary agreement is reached.
“A survey isn‘t going to establish
" anything unless the assumption on
which the survey is made is a proper
assumption,’ Brook Bartlett, Missouri

first assistant attorney general, said.

“We're not going to obligate the state
of Missouri to-dfiother expensive’ sur-
vey. Boundary disputes ‘are one of the

Jongest types of litigation;and: one of
“"the most expensive types of litigation
that one can engage in.’x

.+ Although unresolved-for-2§ years
appeared for 3 fime this year that the
dispute would finally have to be set-
tled, or at least deait with.

In February the Missouri Depart- -

ment of Corrections announced that
the Frecch Bottcms had been selected
as the zite for a 500-inmate, S15-million
medium-security prison. Scon after
the announcement Curt Schneicer,
Kansas attorney general, said he be-
lieved that part of the 200-acre site was

. in Kansas: ‘I do not intend to allow the

state of Missouri to proceed with the
construction of this proposed prisor
until the question of the dispute over
the boundarv between the two states
has been resolved.” Schneider threat-
ened to take the matter to the U.S. Su-
preme Court. .

About that time the Kansas secre- .
tarv of state asked the state Legisia- !

wre for a $30,000 2ppropriation for the
survey. The appropriation was

approved in the House ‘but just as the
drive to settle the border dispute was
picking up steam. Missouri officials
started having doubts about locating
the prison in the French Bottoms. (The
problem was not the border but legal
complications that Missouri officials
feared would be involved in the trans-
port of prisoners to the new prison.
There is no bridge across the river at
St. Joskph and prisoners would have to
be takenthrough Kansas.)

Then on Tuesday the Kansas Senate
deleted the $50,000 appropriation for
the survey. “We were willing to pay

for it;#:Sen. Wint Winter (R-Ottawa), -
.chairman of the Senate Ways and -

' Mesdri§ Committee, said, “but not if it

is ot hiecessary, We decided we didn't -

‘carestoo’ much whether_those ducks

.avere floating in Kansas or Missouri.";

iether ‘part of the site of thé pro
s R o . Dae ML

;prison.is.in Kansas seems no
& an issue. ! It might Well be

ongerto
thatithe

tithe prison site”is north of. the
-(thalweg) line," Sweatt'said. =~ .~~~

- Buf/Kansas officials are interested
in more than the prison site and Sena-
. tor Winter's ducks; they want the bor-

* der Question settled:along with that of
the 'ownership of ‘the farmland.” The -

only hope is to have the appropriation
| restored in conference committee.

“If_we don't have the money, then
we won't make the survey,” Jack
Brier, Kansas assistant secretary of

the boundary can’t be determined and
we won't be able to settle the com-
plaints of the landowners up there.”

ney who represents many of the Kan-
sas landowners whose property abuts
the old river channel, said, *'The thing
cught to be resolved without a lot of

staté};said. “And without the survey

- Jack R. Euler, a Troy, Kan., attor- .
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litigation. It's present indefinite state
is the fault of neglect on the parts of
the two states, and as far as I'm con-
cerned, mostly on the part of Missouri.

“*Just from the standpoint of law and
individual rights, it's important," he
said. Issuance of hunting licenses and
patrolling of Browning Lake, the name
given to the part of the channe} s-ill

- -+ Kansas officials insi -
... which marks the deepest paint of the old
Missouri River chafinsl, is the true border
between Kansas and Missouri at St. Joseph.
Missouri officials have opted for the mid- -
point betwean tha banks of the old river
channel. The dispute has lingerad since the
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full of water, is complicated by the
boundary dispute, he added. .
“It’s rather a confusing situation,”
Myers said, ““I presume that the only
way it could be reaily resolved is in a
court case eventually.” .
Rothschild .said, "It’s conceivable
that Kansas has grounds for a lawsuit
against Missouri.” .
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