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} MINUTES OF THE __SENATE  COMMITTEE ON JUDICIARY

The meeting was called to order by Senator Wint Winter, Jr ‘ at

Chairperson

10:00 a.m./PH. on January 18 1989in room _514-S __ of the Capitol.

All members were present gxeept: Senators Winter, Yost, Moran, Bond, Feleciano, Gaines,

D. Kerr, Martin, Morris, Oleen, Parrish, Petty and Rock.

Committee staff present:

Mike Heim, Legislative Research Department

Jerry Donaldson, Legislative Research Department
Gordon Self, Revisor of Statutes

Jane Tharp, Committee Secretary

Conferees appearing before the committee:

Pastor Donald L. Kusmaul, Emporia
Joan Turnbull, Carbondale

Lynn Nicholson, Wichita

Diana DeWeese, Emporia

Clark Owens, Wichita

Senator Gaines presented a bill request that would mandate the Statewide Community
Corrections Act. Following his explanation, Senator Gaines moved the bill
be introduced. Senator Rock seconded the motion. The motion carried.

Senator Gaines requested a bill be introduced to establish the Kansas Sentencing
Commission. Following his explanation of the legislation, Senator Gaines moved
to introduce a bill to establigh the Kansas Sentencing Commission. Senator
Petty seconded the motion. The motion carried. A committee member inquired

of the cost of the statewide community corrections system. Senator Gaines
replied between five million and seven million dollars.

The chairman introduced Dave Hansen, Legislative Intern for the Senate Judiciary
Committee. He is a second year law student at Kansas University.

Senate Bill 8 - Criminal Procedure; commitment of persons found not guilty

by reason of insanity.

Clark V. Owens, Wichita, former Sedgwick County District Attorney, passed out
testimony he had presented to the Special Committee on Judiciary in the interim
(See Attachment I). He stated one important change needed in our law is after

an individual is found guilty for reason of insanity, how he gets back into

the community again. At the discharge hearing need to work at whether this

person is likely to be dangerous to come into the community. From public policy
consideration, adequate safeguards should be provided for persons held accountable
for their acts. In response to a question Mr. Owens replied the jury never

knows what is going to be the consequences of their verdict. The jury should

be given assurance something is going to be done to this person. Further committee
discussion followed.

Pastor Donald L. Kusmaul, Emporia, testified as a concerned citizen and a victim
of violent crime. He pointed out in line 36 of the bill the word patients

should be changed to persons. A copy of his testimony is attached (See Attachment
IT).

Joan Turnbull, Carbondale, presented her personal experience as mother of Michael
Turnbull who was murdered in a Nautilas Center in Wichita. A copy of her testimony
is attached (See Attachment ITI).

Lynn Nicholson, Wichita, testified on the bill relating his personal experience
as a shooting victim in a Nautilas Fitness Center in Wichita. A copy of his
testimony is attached (See Attachment IV).

The chairman recognized Diana DeWeese from Emporia who experienced the loss

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections.
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CONTINUATION SHEET

MINUTES OF THE __gsENATE COMMITTEE ON JUDICIARY ,
room _514-S = Statehouse, at _10:00 a.m./pXEKE on January 18 19.89

Senate Bill 8 -~ continued

of a family member at a shooting in an Emporia church. She stated she felt

the law needs to be strengthened so that dangerous or potentially dangerous

persons will not be released from hospitals or walk away and commit another

crime. She submitted copies of testimony that was presented to the interim

Judiciary Committee in October from Carl DeWeese, (See Attachment V), from

Beverly DeWeese Hilbish (See Attachment VI), and Pastor Donald I.. Kusmaul

(See Attachment VII).

Senator Gaines moved to approve the minutes of January 17, 1989. Senator Moran

seconded the motion. The motion carried.

The meeting adjourned.

A copy of the guest list is attached (See Attachment VIII).
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SEDGWICK COUNT RICT ATTORNEY

al District

HENRY H. BLASE

CLARK V. OWENS Chief Deputy

District Attorney

TESTIMONY
To Snecial Committee on Judiciary
From: Clark V. Owens, District Attorney of Sedgwick County
Re Proposal No. 21, Insanity Defense
Date: October 21, 1988
. House Bills 3098 and 3099 address a series of problem areas that exist
1n our

present law regarding the insanity defense in a criminal prosecution.
The verdict of not guilty by reason on insanity can presently be misapplied

.~

by juries on account of the

are limited.

Furthermore. the current release

law being misleading and the options for the jury
procedures for persons found

not guilty by reason of insanity do not adequately protect the public from

future acts of violence by

The bills being
of the insanity defense

who are not truly insane.

of the insanity defense,
Will be more restrictive
future acts of violence.

Guilty But Mentally T11

In the past § years a number of states
the verdict of guilty but
of fact in a criminal trial.
that the defendant did in fact

and is raising the issue

finding the defendant guiltys or

the insane criminal defendants.

considered by this committee will reduce the abuses

by making it more diffucult to utilize by defendants

For those who are legitimately entitled to the use
the release procedure from the state mental hospital
to protect innocent citizens from being subjected to

have pasSed legislation to add

mentally ill to the other options available to a trier

Under present Kansas law. if the jury concludes

of insanity. they have only two options in either

(.ol guilty by reason of insanity.

If the defendant has evidence of significant mental disorder that does

not rise to the level of

defendant not guilty by reason

treatment.

a lengthy period of time

legal insanity. the jury has been known to find the

of insanity so that he can obtain psychiatric

As T will discuss later. the jury gets the incorrect impression
that a criminally insane

will be locked in a state mental
to imprisonment.

person

hospital for
similar ‘

A tTtrachment I

commit the acts alleged in the criminal complaint
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In Sedgwick County we experience a case in which a jury found the
defendant not guilty by reason of insanity in order that she cbtain mental
treatment instead of placement in a prison. Virginia Kraus shot and killed
her grandmother as she slept in bed. The jury believed that Virginia would
recaive psychiatric treatment only if they found her not guilty be reason of
insanity. They additionally were mistaken in thinking that she would not be
released for many years.

Virginia Kraus was not legally insane and she knew it. She told the
Sheriff's Officer that transported her to Larned that she had convinced the
jury sha was crazy and now she had to convince the state hospital that she
was not. Virginia was placed on a conditional release within two years of
her admission.

I have no doubt that the jury would have found Virginia Kraus guilty
but mentally ill if they had been given the option.

Burden 0f Proof

Under present Kansas law. once a criminal defendant has raised the
defense of insanity it becomes the burden of the State to prove that he was
Sane at the time of the commission of the crime. In the recent murder prosec-
ution of Gary Cox in Sedgwick County. we were wnable to take this case to trial
and had to oncede the issue of insanity on account of this burden of proof .
The jury never got to decide the case. A number of states have passed legis-
lation which requires the defendant to prove his insanity by a preponderance
of the evidence. A collection of appellate court decisions discussing: these
statutes is found at 17 ALR 3d 1uk.

The State of Oregon has gone as far as requiring that the defendant
prove his insanity beyond a reasonable doubt similar to that proposed in
H.B. 3098. Uhile it appears that Oregon is the only State that has gone this
far. it has been approved by the Oregon Supreme Court in State v. Grieco
184 Or 253. 195 P2d 183 {1948} . Similarly. the United States Supreme Court
found this provision to be cnstitutional in Ledand v-. Oregon 343 US 790.

b L ed 1302~ 72 S Ct 1002 {1952} and more recently in Jones v. United States
Hb3 US 354, 77 L ed 2d b4+ 103 S Ct 3043 {1983}.

Placing the burden of proving insanity on the defendant may hawe an
impact in reducing the number of cases in which it is impnoperly asserted.

Jury Instruction Regarding Commitment and Release Procedures

Kansas law currently requires when insanity is raised as an isswe
that the jury be advised by instruction that the defendant will be committed
to the State Security Hospital for psychiatric treatment. This requirement
unfairly misleads the jury in wncluding that the public safety will be
protected even when the defendant is found not guilty by reason of insanity.

The jury is more likely to improperly find the defendant to be legally insane
with this instruction.



The case mentioned earlier about Virginia Kraus from Sedgwick County
is an example in which this instruction mislead the jury to believe the defen-
dant would be held in a state mental hospital for a long period of time.
Our experience shows that the normal stay for a murder defendant found not
guilty by reason of insanity is about 2 years.

House Bill 3098 would delete the statutory language that requires
this instruction.

Release Procedure for Criminal Defendants Found N6t Guilty By Reason of Insanity

There are a few cases in which the defendant truly meets the legal test
for criminal insanity. In those cases. the interest of the public safety could
be protected with a long term commitment to a secure state mental hospital the
Same as incarceration in prison. However. in practice it is rare for a violent
insane defendant to be held in a secure hospital for more than a couple of years.

The current statutory release procedures require that the insane criminal
defendant be released if the Court finds the committed person is no longer likely
Lo cause harm to self or others. The state security hospital provides a highly
Structured environment in which the defendant is stabilized on medication.

The Court feels compelled to release the defendant once his psychiatric condition
is stabilized and he is not currently posing a danger to the people around him.
This test does not adequately predict the likely danger that the defendant will

Pose to the community once he is released and not subject to the structure and
medication of the hospital.

H-B. 3098 proposes an amendment of the test in determining suitability
for release. The Court must find that the committed person will never again
be likely to cause harm to self or others in order to release him. This test
would allow the Court to hear testimony as to the likely reoccurance of violent
behavior when the defendant is outside the structured environment of a hospital.



January 18, 1989

TESTIMONY ON SENATE BILL No. 8
Re: Proposal No. 21

Mr. Chairman and members of the Judiciary Committee. I am
thankful for the efforts of this committee to strengthen the
laws relating to the criminally insane.

There is a general opinion among the citizenry of our state
that the not guilty by reason of insanity verdict somehow lets
the criminal off easy. Therefore, any measure this committee
can propose to make it harder for such persons to be released
will find favor in the eyes of the public.

I favor Senate bill no. 8 because I am concerned about not
guilty by reason of insanity defendants being released from the
state security hospital too early. To focus on future conduct
rather than just his conduct in the hospital is only sensible
and reasonable. Conduct in a controlled environment may be far
different than that in society. Thus, I believe a more extensive
examination must be given in order to determine that the patient
will not be likely to cause harm to self or others in the future.

I would like to call to the committee's attention what I
believe to be an inconsistency in lines 34 - 37 of the bill.
"Whenever it appears to the chief medical officer of the state
security hospital that a person committed under this section is
not dangerous to other patients, the officer may transfer the
person to any state hospital." I would suggest that the word
"patients" be changed to the word "persons" so that it would read
"is not dangerous to other persons". Since the proposed changes
focus on future conduct, this change in wording would make the

bill more consistent with the intended changes. The insanity
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TESTIMONY ON SENATE BILL No. 8 pg. 2

aquittee may not act violently toward other patients, but may
toward persons on the outside with whom he holds a grudge.

I would also urge the committee to consider drafting a
bill to abolish the insanity plea altogether in Kansas. Three
other states have done so: Idaho, Montana énd Utéh;

This, I believe would be the simplest way to correct the
inequities and abuses in the present system; That there are
inequities in the use of the insanity defense is apparent. Dr.
Walter Menninger in his testimony before this committee last

October 21 was quoted in the Emporia Gazette of October 22,

"Dr. Walt Menninger, representing the Kansas Psychiatric
Association, said application of the insanity defense is uneven.
He said he has examined some defendants who were clearly delu-
sional but who went to prison.

"I have evaluated persons at the state security hospital
(in Larned) who have been found not guilty by reason of insanity
in a plea bargained decision where I coﬁld find little psychiatric
justification for that decision,"he added."

So under the present system some who are insane go to prison,

while others who are sane wind up in the state security hospital.

Why is this? There are several reasons for such inequity. One
is the inexactness of psychotherapy as a science.

Edward F. Dolan Jr. in his book The Insanity Plea (1984)

page 54, writes, "Psychiatry, remember, is not yet (and may never
be) the exact science that other branches of medicine are.
Diagnosis is very much a matter of dpinion on the part of the
psychiatrists." Again, Dolan says, page 82, "...Even though it

comes from medical personnel, much of the opinion must be looked
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on as questionable because the precise nature and degree of
mental illness can be so difficult to pinpoint beyond doubtf'
If insanity were abolished as a defense, we would be freed

from the inequities that result from our judicial systems
dependence upon the field of psychology.

Would those who are undoubtedly insane be sent to prison?
No. The court would have the authority to commit such a person
to the state security hospital for safekeeping and treatment.

Another positive result of the abolition of the insanity
plea would be that the determination as to what constitutes
mental illness would be taken out of the hands of jurors.
J. Sanborn Bockoven writing in the"Psychiatry Digest" speaks of
"the indefinability of mental illness". If the experts cannot
agree how can we expect a panel of laymen to ascertain when it

is present?

Mental illness as a term is largely a misnomer. Jay Adams,
in his book Competent to Counsel. page 28 states: "Organic mal-

functions affecting the brain that are caused by brain damage,

tuﬁors, gene inheritance, glandular or chemical disorders,
validly may be termed mental illness. But at the same time a
vast number of other human problems have been classified as
mental i1llinesses for which there is no evidence that they have
been engendered by disease or illness at all."

People have emotional problems caused by sin--theirs or
someone elses (e.g., abuse as a child). These emotional problems

may result in behavioral problems that are not only socially




TESTIMONY ON SENATE BILL No. 8 pg.
unacceptable but criminal. Criminals are people with unre-
solved personal problems.

Juries are confused by the indefinability of mental
illness. They have been known to find a person with severe
emotional problems innocent by reason of insanity so that he
can obtain psychiatric treatment,despite the fact that he is
not legally insane. Abolition of the insanity plea would free
the jury from such confusion and abuse of this defense. 1
strongly urge the committee to draft an amendment to abolish
insanity as a defense in Kansas.

Finally, I would remind you that God is a God of Jﬁstice.
"Righteousness and justice are the foundation of (God's)
throne"™ Psalm 89:14. He holds each person accountable for his
actions. Only those who have not yet reached the age of
accountability, and those who have such an incapacity mentally
that they cannot know the nature of their acts will escape
the application of this universal truth: "Every one of us
shall give account of himself to God" Romans 14:12.

Thank you. I will be glad to respond to any questions.

Donald L. Kusmaul, 1001 Elm, Emporia, Kansas 66801
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TO: KANSAS HOUSE FEDERAL AND STATE AFFAIRS_COMMITTEE; 23MARSS8 -

FROM: LYNN NICHOLSON, SHOOTING VICTIM e R T
3501 S. 15%9th E. S - -
WICHITA, KANSAS 47230

SUBJECT: TESTIMONY ON THE INSANITY PLEA, HOUSE BILL 3098

On February 2&éth, 1987 while working out at the Nautilaus
Fitness Center on south Oliver in Wichita, Kansas, I was shot. I
was standing in the middle of the exercise floor and saw a man by
the front desk walKking towards me. I thought nothing of this,

because people came into the workout place all the time. The
man, Gary Cox, and I made eye contact and then I bent over to do
a stretching exercise - touching my right ankle with my hands

while Keeping my legs straight. I heard a loud "bang" then I
felt myself go flying through the air landing on my back. My
back hurt tremendously and I could not feel my legs. Time seemed
to be in slow motion, since I was at first very confused but Knew
I had been shot by the time I heard the second shot. There were
4 or 5 shotz total, I saw people diving for safety and heard them
screaming. When the shots stopped , the man with the gun said "
I‘“m going to put it on automatic now". All was silent, he spoke
very calm, with intent. It was as though he wanted to savor the
moment of being in control. I was sure that he was going to
shoot again and would surely shoot me again, but he didn’t , he
Just lett.

Someone asked if everyone was alright, and I raised my arm
to get his attention and tell him I had been hit. I asked where
my son, Justin, was and if he was ok. I wanted to Know that he
was oK and I wanted him to be near me. They found him and brought
him to me. He was ok. I told him that I Knew I would be ok too.
He was strong for me.

As 1 lay on the examining table in the trauma unit at the
hospital, I gave a description of the man to a policeman. I
felt comforted that I was able to do that because I was sure it
would help to catch the man who had done this.

I remember being told that the man had been caught while I
was in intensive care, and seeing his picture on television. I
felt comforted again, because I Knew they had the right man, he
couldn’t hurt anyone now. The system was working.

The doctors tell me that only with God’s help and a positive
attitude was I able to survive. I Knew I would be ok, I set that
in my mind. It was the only way I could think. I would be ok.
The neurologist was surprised that I could walk, but I wasn’t
because I Kknew I would be ok. The bullet had struck my spinal
column and shattered the vertebra. 1 Knew everything would be
ok. 1 had faith in God, ! had good doctors, I had faith in the
legal system. The legal system would take care of Gary Cox. He
would never hurt anyone again. He was in jail. Bail was so high
he couldn’t get out.

The first operation revealed that the bullet did
surprisingly little damage , for a .357 caliber, to my abdomen.
It had entered my left side where the rib is short. It did not
strike a rib. It passed between all of my organs and intestines



without tearing them up, only a lot of bruising. The doctor said,
"I1f you bent over in the exact position and I took an ice pick ,I

couldn’t insert it into your abdomen and do as little damage 'as . ~--7

the bullet did". No doubt that God was taking care of me and the -
legal system was taking car of Gary Cox. I didn’t have
concern myself with him. I was going to be ok. A week later , I
had to have another operation to remove & inches of intestine
that had fused to my bladder because of the bruising caused by
the bullet. Urinating air is not normal. Still I was positive.
I was glad to be alive. I prayed for myself and even for Gary
Cox. The legal system would takKe care of him, I didn’t need to be
bitter, Bitter is negative, I was always positive. I felt
better ewvery day than the day before after the operation.
going to be ok.

On March 20th I recieved a summons to appear in court for
the preliminary hearing . I couldn’t go because I was recovering.

to

I was

I was lookKing forward to seeing the system work. [ wanted to
testify. I wanted to help make sure Gary Cox would never go
free. The hearing got postponed and I never got to appear in
court.

In July while I was on a business trip my wife, Licha,
attended a hearing in which Gary Cox was found incompetent to
stand trial. He was <sent tuo the mental institution faor

treatment. I felt this was only a prolonging of the the process.
I Knew that sometimes the system worked slowly but I Knew that it
would be ok, since he would be Kept locked up.

Then in September I started having severe abdominal pains.
It took 2 weeks of hospitalization with no food or water to
determine that the problem was scar tissue on my intestines. I

Knew it would be ok, though. I took the weekend of+f from the
hospital and then had my third operation. I was pretty well back
to normal by Thanksgiving, but by Christmas the abdominal pain
had started again. An adjustment of my diet and the pain from
the «continuing scar tissue became more tolerable. Another
operation will be required some day - no way to tell how long.
Finally nearly one year from the shooting, I got the word
that Cox was found competent to stand trial. Finally the 1lesgal
system was working. On wednesday, February 10th, 1988, I went to
the "trial" of Gary Cox ! The Jjudge took 11 minutes to read
Cox’s statement of admission and the psychiatrists statement that
he is a paranoid schizophenic. Then the judge found him not
guilty by reason of insanity. This means that in a couple of
rears he will probably get out of the mental institution, unless
the law is changed to make it more difficult for release. There

is no quarantee that if released he will not do something 1like
this again.

If Gary Cox is innocent in this crime, who is quilty? I
have spent 5 weeks in the hospital, had 3 major operations, lost
my drivers liscense, and live with constant abdominal discomfort.

But I711 be ok if the laws change so that people who commit
these crimes are never allowed to be free. ! do not want revenge,
I want society to be protected from people who commit violent
crimes reguardless of whether they are sane or insane.

A
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October 21, 1988
TESTIMONY ON THE INSANITY DEFENSE

Thank you, Mr. Chairman and members of the committee,
for the opportunity to testify.

Tom DeWeese was my brother, On March 6th, I held him
across my arms as he dled. He was brutally murdered by a man
he had never even seen before., If the men of the ¢hurch had
not stopped this man, he might have murdered all the people
at the church that day. Or he might have murdered other
innocent citizens in Emporia.

Laws are supposed to provide Justice. Too often,
they don®*t.. A person who has committed murder should pay
for that crime. Instead, the®e criminals receive an expense-
paid vacation. and the: bill is pald by the taxpayers. The
State of Kansas provides board and room, medical and dental
care fpor prisoners, Many people outside aannot afford to
pay these for themselves,

The: purpose of the Justice system ia to protect the

people.. However, many citizens feel that they are not being

:
|
i
i
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protected and that the laws are not Just. The "not-guilty-
by-reason-of -insanity" plea encourages crime, in many cases.
People believe they can commit any crime and then pretend

that they were insane. Fallure to punish the criminal shows

others that they can imitate the same crime and get away with 1t.

One example of how the Justice system falls: involves
shootings in elementary schools. In May, a woman "with a

history of bizarre behavior" entered an elementary school

/’*’q 7“7}‘/7 chm & ,{/7_ s
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TESTIMONY ON THE INSANITY DEFENSE 2

in Illinois and began shooting. BShe kllled one chlld and
wounded several others. Within the past month, a man who
"had been in and out of a hospital psychiatric ward over
the past eight months" entered an elementary school in
South Carolina and began shooting. 4An elght-year-old girl
was killed and ten people were wounded. The: man, described
as "fascinated by crime stories," said that he was copying
the shooting in Illinois,

None. of the children from either incident will ever
forget. They will all be emotionally scarred for life.
When our Justice system 14 unable to protect innocent children
in their classrooms, a change 1s necessary.

When will these laws be changed? Will it be when
the: lawmakers' children are brutally murdered in their:
classrooms? Will it be when a lawmaker holds his own brother

as he dles?

Carl DeWeese, Americus, Kansas



October 21, 1988
TESTIMONY ON INSANITY DEFENSE

Mr. Chairman and members of the committee, thank you
for the opportunity to testify on this bill.

You have the opportunity this legislative session
to introduce a law that will save innocent lives. If the
proposed bill becomes law, it will prevent first time offenders
from becoming repeat offenders. You have the opportunity
to set a precedent to provide judges and juries with a
much needed alternative.

I am here because I believe our present laws are not
effective enough at coping with crime. I am here representing
my father. He is not here with us today because he was
brutally murdered by a man he had never met. Our current
laws are protecting his murderer at all costs, with little
regard for justice.

My father saw the need for this type of legislation
many years before this bill was introduced in the House

of Representatives. In 1970, he served as jury member

on a first degree murder trial. The woman accused of the
murder had poured a flammable liquid on her thirteen year
0ld daughter and set her on fire. The girl lived for three
days and told her half-sister what had happened. The woman
also admitted to her son that she had poured kerosene on
the girl before setting her on fire.
This woman had previously been a patient in the Topeka
State Hospital, but had been released 19 months prior to
Attachment VUL
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Testimony on Insanity Defense pg 2

the murder. She had been released because it was the opinion
of her psychiatrist that she was mentally sound and able
to function in society.

Following the fire the woman was returned to the Topeka
State Hospital, where she was examined by a psychiatrist.

This psychiatrist testified at the trial that he had diagnosed
the woman as suffering "schizophrenia, paranoid type."

Even though the jury was convinced the woman had committed
the act, they felt obligated to find her not guilty by
reason of insanity. This verdict was reached because the
jury felt compelled to base their verdict on the psychiatrist's
opinion.

From that time on, my dad felt the need for a possible
verdict of insane, but guilty. It seems ironic that my
dad served on this jury and desired an alternative several
years ago. Now he is dead, and the attorney representing
his murderer has said that when the case goes to trial,
he will plead not guilty by reason of insanity.

Sunday, March 6, 1988 began like any other Sunday.
My family attended Calvary Baptist Church as always with
no idea the day would end in such tragedy and injustice.

I was sitting with my family on the back pew of the
church when the side door opened and a man walked in and
changed our lives forever. We later learned that his name
is Cheun Phon Ji, a graduate of Emporia State University

g with a master of Business Administration.
None of us would have ever guessed that he was carrying

several guns and hundreds of rounds of ammunition. None
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of us would have guessed that my father would never come
home with us again.

Once Ji entered the church, he pulled out a gun and
started firing. I don't remember diving on the floor.
A1l I remember is crawling and pushing as hard as I could
to get toward the front of the church. I felt a sharp,
stinging pain in my arm. When I looked down and saw the
blood, I realized I had been shot. The shooting ended,

and I very cautiously got up off the floor.

That was when I saw my dad. He was slumped forward
in the pew and blood was spurting from his back. He was
losing so much blood, I just knew he was dead. There wasn't

even time to say "I love you, Dad."

At the hospital they told me he was dead. 1 felt
so helpless, angry and sad. I wanted to go back and stop
this terrible stranger from murdering my dad. I wanted
to tell my dad that I loved him.

It was very hard telling my older sister and brother
what had happened, but telling my four year old sister
.was even harder. At first when she saw my arm she was
very concerned about whether or not I was all right. She
wanted to know if it hurt. Then she realized that Dad
wasn't with us. "Where's Daddy?" she asked. When we told

her what had happened, she cried and cried. She kept asking

"Why did that bad man kill my daddy?" and "Why did that

bad man shoot my sister?" My family didn't have an answer,

and we still don't.

This past June I got married. Although this was a
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wonderful occasion, something was missing. I had always
dreamed that my dad would be there to walk me down the
aisle, but he wasn't there. He should have been there,

but instead there were painful memories of what had happened
and why he wasnt there.

This summer was especially hard on my mom because
August 11 should have been their twenty fifth wedding anniversary.
Instead of celebrating the occasion with dad she was forced
to spend it alone.

My youngest sister Melissa is in Kindergarten this
year. She often comes home crying because the other boys
and girls talk about their daddy's. She keeps telling
us how she misses her daddy and how she wishes he could
come back.

There are no easy answers. The man who murdered
my dad has not been tried because the judge places complete
confidence on the opinion of one man. This man, a psychiatrist
from Larned State Hospital believes Ji is incompetent to
stand trial. I disagree.

On the day of the shooting, I was taken from the church
to an ambulance. The police had captured Ji and were taking
him away.

I sav him as I was getting into the ambulance. 1
yelled at him, "I hate you! You killed my dad!"

He was yelling back at me also, but what I remember
most was his face. He was sneering and proud, and his
look of total satisfaction made me so angry. There was

no remorse, no regret, only satisfaction. I felt angry,
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Testimony on Insanity Defense Pg 5
frustrated, and helpless, but there was nothing I could
do.
Ji had driven straight to Emporia from California.
He brought with him several guns, several hundred rounds
of ammunition, handcuffs, rope, tape and a meat cleaver.
He was obviously planning something. Ji was stopped for
speeding on the turnpike shortly before arriving in Emporia.
The amount of time that elapsed between when he was stopped
and when he arrived at the church was less than 30 minutes.
This left him no time to go anywhere else in Emporia.
He left the turnpike and went directly to the church.
A boy at the church witnessed Ji pacing back and forth
on the sidewalk before church began.
At the competency hearing I repeatedly heard the psychiatrist
say, "In my opinion." The judge based his decision on
this man's opinion. Even though psychiatrist are trained
in their professions, they have no way of guaranteeing
that a one time offender will not repeat his actions upon
being released.
What if you or someone you love had been in our congregation
that day? It much easier to remain passive when you are
not directly involved. However, as more and more crimes
go unpunished, criminals realize the punishment is at most
mild if not nonexistent. This leads to an increased crime
rate and an increased probability that next time your life
could be ended or permanently scarred. You have the opportunity
now to make a difference. This is not a replacement for

the verdict of Not Guilty By Reason of Insanity, rather



Testimony on Insanity Defense
an alternative that is long overdue.

If you have any questions I'd be happy to respond.

Beverly DeWeese Hilbish, Citizen of Emporia

P9



October 21, 1988
TESTIMONY ON PROPOSAL NO. 21 - INSANITY DEFENSE

Mr. Chairman and members of the Judiciary committee. I
am thankful for the opportunity to add my voice to those Kansas
citizens who are asking that the insanity defense laws be
changed in our state. I believe that both the proposed changes
of shifting of the burden of proof to the defense, and the pro-
vision of guilty but mentally insane are much needed in Kansas.

I come to you as a concerned citizen and as a victim of
violent crime. I come as the friend of Tom DeWeese and pastor
of his grieving family.

National public opinion surveys indicate that the majority
of Americans dislike the insanity plea and want to see it
changed. Their greatest fear seems to be that, in the wake of
a not-guilty verdict, violent offenders will be unwisely
released from confinement for treatment and will possibly commit
new acts of violence. As I have touched the pulse of public
opinion in informal conversations around Emporia, I sense the
same dislike and the same fear.

There are some widely held beliefs about an innocent by
reason of insanity acquittee, or the insanity defense, that I
believe are cause for concern. Let me put them in the form of
statements:

1. "They are going to let 'that guy' go." With reference
to the murderer of Tom DeWeese, countless people have made such

an unsolicited statement to me. Or they say, "He will get off".

"'They' are not going to do anything to him." People will shake

their heads and say "It's a shame, but..."
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TESTIMONY ON PROPOSAL NO. 21

Members of the committee, it,if a shame! The citizens of
Kansas believe that the law protects the criminal at the
expense of the innocent. They'll say, "A criminal has more
rights than the victims." Such a belief lowers people's re-
spect for our judicial system. That is cause for concern.

2. "He can't help it; He's sick." Such a philosophy

permeates our society with reference to the criminal and

mental illness. There is a shifting of responsibility from
the offender to others. "He's not to blame, society is." The
murderer himself is no longer held responsible. You may

remember that some blamed the American public for the death of

President Kennedy.

In Psychiatry and Responsibility, page 80, Richard T.

LLaPiere charges: "Psychiatrists have been trying...to dull,

if not actually extract the teeth of the law -- and this is on
the distinctively Freudian assumption that it is entirely nat-
ural for the criminal to act as he does and quite unreasonable

for society to make him stand trial for being his antisocial

self."

3. "Mental Health is a field of great expertise."
Dr. Jay Adams, professor at Westminster Theological Seminary
and author of numerous books on counseling is quoted as saying,
"There is no consensus in the field of psychology. There are
over 230 views among the experts--according to the Saturday

Review."

Edward F. Dolan, Jr. in his book The Insanity Plea(1984)

page 54, writes, "Psychiatry, remember,is not yet (and may never

be) the exact science that other branches of medicine are.
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Diagnosis is very much a matter of opinion on the part of the
psychiatrists."
When we hear that a murderer or rapist is remanded to the
custody of a state mental institution, somehow we assure our-
selves that his problem is being effectively dealt with and we
dismiss it from our minds. We must not do this. If psychology
is a very inexact science, then we need to rethink its place in
our judicial system. Rather than taking the psychologists and
psychiatrists opinions as having the force of law, we should
evaluate their rulings with caution. Otherwise, we find our-
selves bowing at the shrine of psychology and our courts are
paralyzed by the psychotherapist. Again I quote Edward F.
Dolan, Jr. page 82, "...Even though it comes from medical per-
sonnel, much of the opinion must be looked on as questionable
because the precise nature and degree of mental illness can
be so difficult to pinpoint beyond doubt.”
4. "The murderer will be locked up for a long time."
There seems to be a belief among jurors and within society that
the insanity acquittee will be placed in a mental institution
for a long, long time, if not the rest of his life; that, the
offender is being placed where he can no longer be a danger
to society.

The facts are that the average length of stay for the

criminally insane is less than two years.,

5. "He can be released; He's well now." The problems here
should be obvious. If a patient is prescribed a psychotropic
medication, the symptoms of his behavorial problem may dis-

appear and he may be declared well. But what happens if, after
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his release, he stops taking his medication?

Also, what guarantee do we have that a patient pronounced
well, won't become violent again in the future? Dolan, p.48

The Insanity Plea: "Much physical illness can be diagnosed with

relative ease...but, mental illness is quite another matter.
Even with extensive training and experience, and...such aids

as brain scans, it is often extremely difficult to assess

many mental disorders and the degree to which they are present.
...The chance of mistakenly thinking a patient totally or
partially well again--and then advising a tragic early release--

is always present and seemingly great."”

Recent newspaper articles have created the impression that
"all is well" once again at Calvary Baptist Church in Emporia;
that with remodeling completed we are back to normal. However,
things will never again be normal. Not only is a beloved
member of the congregation dead, and four others with the scars

of their wounds remaining, the memories of that awful day re-

|

main. Unless one has been the victim of violent crime, it is

difficult to comprehend the mental turmoil and emotional
trauma that we have experienced. There continues to be an
underlying current of fear among the members of the church.
These fears are fueled by the possibility that because of the
weakness of the present law the murderer will eventually be
released,

Therefore, I urge this committee to take legislative

action to protect the citizens of Kansas, and to insure that
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/
our judicial system is respected by them. It is time for the
rights of victims of crime to be recognized, and made a
priority in your considerations. Thank you for the opportunity
you have given me to express my views. May God bless you
as His servants on our behalf.

I will be glad to respond to any questions.

Donald L. Kusmaul, 1001 Elm, Emporia, Ks. 66801



