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MINUTES OF THE _SENATE COMMITTEE ON Judiciary

Senator Wint Winter, Jr. at

The meeting was called to order by
Chairperson

10:00 a.m.ApFR. on January 20 1989 in room 514-S __ of the Capitol.

A}l members were present gxsept: Senators Winter, Moran, Bond, Feleciano, D. Kerr, Oleen,
Parrish and Petty.

Committee staff present:

Jerry Donaldson, Legislative Research Department
Gordon Self, Revisor of Statutes
Jane Tharp, Committee Secretary

Conferees appearing before the committee:
John Badger, SRS Legal Counsel
Jan Maxwell, Topeka State Hospital

Senator Feleciano requested two bills be introduced, one concerning domestic
relations and the other request concerning separate maintenance. Following
the explanation of the two requests, Senator Feleciano moved the two bills
be introduced as committee bills. Senator D. Kerr seconded the motion. The
motion carried.

The chairman presented two bill requests that were requested by the Attorney
General (See Attachments I). One request concerns expungement and the other
concerns sex crimes. Following the explanation of the legislation, Senator

D. Kerr moved to introduce the bill concerning expungement as a committee bill.
Senator Bond seconded the motion. The motion carried. Senator Bond then moved
to introduce the bill concerning sex crimes as a committee bill. Senator Parrish
seconded the motion. The motion carried.

Senator Oleen presented a bill request concerning municipal judges continued

judicial education. Following the explanation, Senator Oleen moved the bill

be introduced as a committee bill. Senator D. Kerr seconded the motion. The
motion carried.

The chairman announced the Governor's Task Force is working on a set of bills.
All of the bills from this task force will be introduced in the House and all
introduced in the Senate.

Senate Bill 8 - Criminal procedure; commitment of persons found not guilty
by reason of insanity.

The chairman recognized John Badger and Jan Maxwell to explain the proposed
amendments that appear on the attached balloon (See Attachments II). Following
the explanation of the proposed amendment in lines 37 through 41 of the bill,
Senator Bond moved to adopt the proposed amendment and add "Subsection (e)

and any recommendations with regard to release". Senator Feleciano seconded
the motion. The motion carried.

Following committee discussion, Senator Feleciano moved to change the word
"patients" to "persons"in line 36 and wherever the word appears in the bill.
Senator Oleen seconded the motion. The motion carried.

Senator D. Kerr moved to amend the bill by striking "continues to" in line
61, delete words "in the future" and insert "if discharged” in line 62. Senator
Parrish seconded the motion. Considerable discussion was held on the amendment.

The meeting adjourned.

A copy of the guest list is attached (See Attachment IIT).

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page __.l.__. Of _L
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612-1597

ROBERT T. STEPHAN MAIN PHONE: (913) 296-2215
ATTORNEY GENERAL CONSUMER PROTECTION: 296-3751
TELECOPIER: 296-6296

January 18, 1989
TO: Senator Wint Winter
FROM: Attorney General Bob Stephan

RE: Legislative Recommendations

The following are recommendations I would like for you to consider
introducing in the Senate Judiciary Committee. Thank you for your
assistance.

1. Expungement - Amend K.S.A. 12-4516(b) and 21-4619, 4619%a to
make all expungement records available to law enforcement. Add
that attempted sex crimes involving children should be excluded
from expungement.

2. 1Indecent Liberties with a Child - Propose a change in
K.S.A. 21-3503 which eliminates having to plead or prove that the
victim is not married to the offender.

Attachments -
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MEMORANDUM

TO: Nancy Lindberg
FROM: John K. Bork
DATE: December 9, 1988
RE: K.S.A. 21-3503

PRESENTING PROBLEM

K.S.A. 21-3503 now states:

21-3503. Indecent liberties with a
child. (1) Indecent liberties with a
child is engaging in any of the following
acts with a child who is not married to
the offender and who is under 16 years of
age:

(a) Sexual intercourse; or

(b) any lewd fondling or touching of
the person of either the child or the
offender, done or submitted to with the
intent to arouse or to satisfy the sexual
desires of either the child or the
offender, or both; or

(c) soliciting the child to engage in
any lewd fondling or touching of the
person of another with the intent to
arouse or satisfy the sexual desires of
the child, the offender or another.

(2) 1Indecent liberties with a child is
a class C felony.

One of the elements that must be charged in the complaint
or information is that the child victim is not married to the
offender. FEach year there are several cases that come before
the Court of Appeals in which the county or district attorney
has neglected to allege that the victim is not married to the
offender. Under current case law, if this element was not

alleged in some manner, the court was without jurisdiction to



hear the case. As a result the offender must be released.
While the offender can be recharged if the crime is still
within the statute of limitations, a retrial of the matter is
very traumatic to the victim and the victim's family, costly
to the state, and usually more difficult than the original

trial.

PROPOSED CHANGE

K.S.A. 21-3403 should be amended to read as follows:

21-3503. 1Indecent liberties with a
child. (1) 1Indecent liberties with a
child is engaging in any of the following
acts with a child who is under 16 years of
age:

(a) Sexual intercourse; or

(b) any lewd fondling or touching of
the person of either the child or the
offender, done or submitted to with the
intent to arouse or to satisfy the sexual
desires of either the child or the
offender, or both; or

(c) soliciting the child to engage in
any lewd fondling or touching of the
person of another with the intent to
arouse or satisfy the sexual desires of
the child, the offender or another.

(2) It shall be a defense to a
prosecution under this section that the
child is married to the accused.

(3) Indecent liberties with a child is
a class C felony.

This change eliminates having to plead or prove that the
victim is not married to the offender, but still make
prosecution impossible if the people are not married.

I would appreciate an opportunity to testify on this

charge if it is considered by the legislature.
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- Molestation conviction reversed

y

By Harris News Service
TOPEKA — The Kansas Court of Appeals has reversed

- the May 1987 Labette County conviction of an Oswego

; man for child molestation because the complaint against
. him failed to say he was not married to the victims.

The court reversed the conviction of Silven R. Lee on

two felony counts of taking indecent liberties with a child.

. The court said the original complaint filed against Lee
was “fatally defective” in not specifying that Lee was not
{narried to the two children he was charged with molest-
ing.

“It seems kind of silly, but it's the law,” Labette
County Attorney John Bullard said of the reversal.
Bullard represented the prosecution during Lee’s appeal.

. Lee was convicted by a Labette County jury in connec-
--tion with an incident on Dec. 20, 1986. He was accused of
molesting a 7-year-old girl and a 5-year-old boy in the
back seat of a car while it was en route from Columbus to

~ Oswego.
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‘ By Dale Goter

% y Hayrris News Service B
, TOPEKA — Kansas Attorney General Rob-
| ert Stephan said Friday he would sue Kansas
i school districts to prohibit them from hiring

lobbyists unless the Kansas Legislature acts

within the first two weeks of the 1989 session to

legalize the practice.

“If there is no bill passed by both Houses
within the first two weeks (of the 1989 legisla-
tive session), I'll file some action ... to get a court
ruling on the matter,” Stephan said Friday
morning.

Stephan said he was disturbed that the hiring
of lobbyists by school districts has become so
widespread this year. More than 100 Kansas

school districts — either individually or in
groups — apparently have fgnored Stephan'’s
1981 opinion that school districts cannot use tax
money to hire lobbyists. .

Stephan reaffirmed that opinion in 2 recent
letter to the Beloit school district, which had
asked whether the 1981 opinion applied to
current lobbyist hirings by Kansas school dis-
tricts. )

In response to the Beloit question, Stephan
reaffirmed the 1981 opinion, and the state Board
of Education subsequently informed all Kansas
districts. However, that opinion has not dis-
suaded school districts from hiring lobbyists 1n

anticipation of the 1989 legislative.session, when
the state school finance formula is expected to

2% because of wording of complaint

During Lee’s trial, the jury was shown videotapes on
which the two children reportedly described the incident.
Lee later testified that he did nothing at all to the boy and
only kissed the girl on the cheek.

He was sentenced in June 1987 to five- to 20-year prison
terms on the two felony convictions. He served 10 raonths
at the Kansas State Penitentiary in Lansing before being
released on bond in May 1988 pending the appeal.

The appeals court heard the case Nov. 30, and an-
nounced its decision Dec. 16.

In its opinion, the court referred to the state law that
defines indecent liberties as the commission of a sexual
act “with a child who is not married to the offender and
who is under 16 years of age.” Although the complaint
filed against Lee included a reference to the age of the
alleged victims, no allegation was made in the document
that the children were not married to Lee.

In reversing the conviction, the appeals court cited a
prior case. .

Stephan demands action on
'lobbyist issue

be rewritten.

“Originally, I thought I was acting on_an
academic question,” Stephan said. “But I've
discovered there is a lot of activity in regard to
hiring of lobbyists.”

The Beloit question was prompted by recent
action initiated by the Hays and Newton school

districts to form a 12-district consortium that
hired a Topeka lobbying firm to represent its

interests before the Legislature. The 12 dis-
tricts are all in the “fourth enrollment category”
— the nearly 40 school districts in Kansas
whose enrollment falls between 2,000 and 10,000
— and have similar interests in the rewriting of
the school finance formula. '
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Seaston of 1999

SENATE BILL No. 8
By Special Commiltee on Judiciary
Re Proposal No. 21

12-21

AN ACT concerning criminal procedure; relating to commitment of

persons found not guilty by reason of insanity; amending K.S.A.
22-3428 and 22-3428a and repealing the existing sections,

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 22-3428 is hereby amended to read as follows:
22-3428. (1) When a person is acquitted on the ground that the
person was insane at the time of the commission of the alleged
crime, the verdict shall be not guilty because of insanity and the
person shall be committed to the stale sceurity hospital {or safe-
keeping and treatment. A finding of not guilty by reason of insanity
shall constitule a finding that the acquitted person committed an act
constituting the offense charged or an act constituting a lesser in-
cluded erime, except that the person did not possess the requisite
criminal intent, A finding of not guilty because of insanity shall be
prima facie evidence that the acquitted person is presently likely to
cause harm to scll or others.

(2)  Whenever it appears to the chief medical oflicer of the state
security hospital that a person committed under this section is not
dangerous to other patients, the officer may transfer the person to

any state hospital. IAny person committed under this section may De

granted convalescent leave or discharge as an involuntary patient
after 30 days’ notice has been given to the district or county attorney,

Sshenifl and district court of the county from which the person was

(:"5) \\’ilhin 15 days after the receipt of the notice provided for

(3)

Such 30 day notice shall include, but not be

limited to: (a) identification of the patient;
(b) the course of treatment; (c) a current
assessment of whether the patient is likely
to cause harm to self or others; and (4)

L:;ecommendations for future treatment, if any.

Delete and Replace with: (4)
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hearing on the proposed leave or discharge be held. Upon receiving
the request, the district court shall order that a hearing be held on
the proposed leave or discharge. The court shall give notice of the
hearing to the state hospital where the patient was transferred and
shall order the involuntary patient to undergo a mental evaluation
by a person designated by the court. A copy of all orders of the
court shall be sent to the involuntary patient and the patient's at-
torney. The report of the court ordered mental evaluation shall be
given to the district or county attorney, the involuntary patient and
the patient’s attorney at least five days prior to the hearing. The
hearing shall be held within 30 days after the receipt by the court
of the district or county attorney’s request. The involuntary patient

shall remain in the state hospital until the hearing on the proposed’

leave or discharge is to be held. At the hearing, the court shall
receive all relevant evidence, including the written findings and
recommendations of the chiel medical officer of the state security

hospital or the state hospital where the patient is under commitment,

7
and shall determine whether the patient eontinwes—to~will be likely,

to cause harm to self or others in thel future if discharged. The
patient shall have the right to present evidence at such hearing and
to cross-examine any witnesses called by the district or county at-
torney. At the conclusion of the hearing, if the court finds that the
patient eentinues—to—will be likely to cause harm to self or others

reasonably foreseeable

in thelfuture if discharged, the court shall order the patient to remain
in the state hospital, otherwise the court shall order the patient
discharged or conditionally released. If the court finds from evidence
presented at the hearing that the discharge of the patient is-twill not

reasonably foreseeable

be likely to cause harm to self or others in thel future if the patient
continues to take prescribed medication or to receive periodic psy-
chiatric or psychological treatment, the court may order the patient
conditionally released in accordance with subsection (4). If the court
orders the conditional release of the patient, the court may order
as an additional condition to the release that the patient continue
to take prescribed medication and report as directed to a person
licensed to practice medicine and surgery to determine whether or

not the patient is taking the medication or that the patient continue

to receive periodie psychiatric or psychological treatment.

éLeasonably foreseeable
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(ZE‘) In order to insure the safety and welfare of a patient who is
to be conditionally released and the citizenry of the state the court
may allow the patient to remain in custody at a facility under the
supervision of the secretary of social and rehabilitation services for
a period of time not to exceed 30 days in order to permit sufficient
time for the secretary to prepare recommendations to the court for
a suitable reentry program for the patient. The reentry program shall
be specifically designed to facilitate the return of the patient to the
community as a functioning, selfsupporting citizen, and may include
appropriate supportive provisions for assistance in establishing re-
sidency, securing gainful employment, undergoing nceded vocational
rehabilitation, receiving marital and family counseling, and such
other outpatient services that appear beneficial, If a patient who is
to be conditionally released will be residing in a county other than
the county where the district court that ordered the conditional
release is located, the court shall transfer venue of the case to the
district court of the other county and send a copy of all of the court’s
records of the proceedings to the other court. In all cases of con-
ditional release the court shall: (a) Order that the patient be placed
under the temporary supervision of state parole and probation serv-
ices, district court probation and parole services or any appropriate
private agency; and (b) require as a condition precedent to the release
that the patient agree in writing to waive extradition in the event
a warrant is issued pursuant to K.S.A, 22-3428b and amendments
thereto.

FDelete and Replace with:

(5) At any time during the conditional release period, a condi-
tionally released patient, through the patient’s attorney, or the county
or district attorney of the county in which the district court having
venue is located may file a motion for modification of the conditions
of release, and the court shall hold an evidentiary hearing on the
motion within 15 days of its filing. The court shall give notice of
the time for the hearing to the patient and the county or district
attorney. If the court finds from the evidence at the hearing that
the conditional provisions of release should be modified or vacated,
it shall so order. If at any time during the transitional period the
designated medical officer or supervisory personnel or the treatment
facility informs the court that the patient is not satisfactorily com-

Delete and Replace with:

(5)

(6)
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plying with the provisions of the conditional release, the court, after
a hearing for which notice has been given to the county or district
attorney and the patient, may make orders: (1) For additional con-
ditions of release designed to ellect the ends of the reentry program,
(b) requiring the county or district attorney to file an application to
determine whether the patient is a mentally ill person as provided
in K.S.A. 59-2913 and amendments thereto, or (¢) requiring that
the patient be committed to the state security hospital or any state
hospital. In cases where an application is ordered to be filed, the
court shall proceed to hear and determine the application pursuant
to the treatment act for mentally ill persons and that act shall apply
to all subsequent proceedings. The costs of all proceedings, the
mental evaluation and the reentry program authorized by this section

shall be paid by the county from which the person was committed.

((:i-) In any case in which the defense of insanity is relied on, the

court shall instruct the jury on the substance of this section.

L-Delete and Replace with: (7)

@ As used in this section and K.S.A. 99-3428a and amcundmenls

thereto, “likely to cause harm to self or othersf has the meaning

Delete and Replace with: (8)

provided by K.S.A. 59-2902 and amendments thereto,

See. 2. K.S.A. 22-3428a is hereby amended to read as follows:
92-34284. (1) Any person found not guilty because of insanity who
remains in the state security hospital or a state hospital for over one
year pursuant to a commitiment under K.S.A. 22-3428 and amend-
ments thereto shall be entitled annually to request a hearing to

determine whether or not the person eontinues—to-will be likely to

fin the reasonably foreseeable future, if
[gischarged

cause harm to self or others in thelfuture if discharged. "The request
shall be made in writing to the district court of the county where
the person is hospitalized and shall be signed by the committed
person or the person’s counsel. When the request is filed, the court
shall give notice of the request to: (a) The county or districl attorney
of the county in which the person was oviginally ordered committed,
and (b) the chief medical ofticer of the state sceurity hospital or state
hospital where the person is committed. The chief medical officer
recciving the notice, or the officer’s designee, shall conduet a mental

examination of the person and shall send to the district court of the

connty where the person is hospitalized and to the county or districs

attorney of the county in which the person was originally ordered

reasonably foreseeable

i
|
‘
1
:
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committed a report of the examination within 20 days from the date
when notice from the court was received. Within five days after
receiving the report of the examination, the county or district at-
torney receiving it may file a motion with the district court that gave
the notice, requesting the court to change the venue of the hearing
to the district court of the county in which the person was originally
committed, or the court that gave the notice on its own motion may
change the venue of the hearing to the district court of the county
in which the person was originally committed. Upon receipt of that
motion and the report of the mental examination or upon the court’s
own motion, the court shall transfer the hearing to the district court
specified in the motion and send a copy of the court’s records of
the proceedings to that court.

(2) After the time in which a change of venue may be requested
has elapsed, the court having venue shall set a date for the hearing,
giving notice thereof to the county or district attorney of the county,
the committed person and the person’s counsel. If there is no counsel
of record, the court shall appoint a counsel for the committed person.
The committed person shall have the right to procure, at the person's
own expense, a mental examination by a physician or licensed psy-
chologist of the person’s own choosing. If a committed person is
financially unable to procure such an examination, the aid to indigent
defendants provisions of article 45 of chapter 22 of the Kansas Stat-
utes Annotated shall be applicable to that person. A committed
person requesting a mental examination pursuant to K.S.A. 22-4508
and amendments thereto may request a physician or licensed psy-
chologist of the person’s own choosing and the court shall request
the physician or licensed psychologist to provide an estimate of the
cost of the examination. If the physician or licensed psychologist
agrees to accept compensation in an amount in accordance with the
compensation standards set by the board of supervisors of panels to
aid indigent defendants, the judge shall appoint the requested phy-
sician or licensed psychologist; otherwise, the court shall designate
a physician or licensed psychologist to conduct the examination.
Copies of each mental examination of the committed person shall
be filed with the court at least five days prior to the hearing and
shall be supplied to the county or district attorney receiving notice
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pursuant to this section and the committed person’s counsel.

(3) At the hearing the committed person shall have the right to
present evidence and cross-examine the witnesses. The court shall
receive all relevant evidence, including the written findings and
recommendations of the chief medical officer of the state security
hospital or state hospital where the person is under commitment,
and shall determine whether the committed person eontinnes—te-will

be likely to cause harm to self or others in thelfuture if discharged.
At the hearing the court may make any order that a court is em-
powered to make pursuant to subsections (3), (4) and (5) of K.5.A.
99-3428 and amendments thereto. If the court finds the committed
person is-ne-lenger-will not be likely to cause harm to self or others

reasonably foreseeable

in thel future if discharged, the court shall order the person dis-
charged; otherwise, the person shall remain committed or be con-
ditionally released.

(4) Costs of a hearing held pursuant to this section shall be

assessed against and paid by the county in which the person was .

originally ordered committed. t
Sec. 3. K.S.A. 22-3428 and 22-3428a are hereby repealed.
Sec. 4. This act shall take effect and be in force from and after
its publication in the statute book.

reasonably foreseeable
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motion and the report of the mental examination or upon the court’s
own motion, the court shall transfer the hearing to the district court
specified in the motion and send a copy of the court’s records of
the proceedings to that court.

(2) After the time in which a change of venue may be requested
has elapsed, the court having venue shall set a date for the hearing,
giving notice thereof to the county or district attorney of the county,
the committed person and the person’s counsel. If there is no counsel
of record, the court shall appoint a counsel for the committed person.
The committed person shall have the right to procure, at the person’s
own expense, a mental examination by a physician or licensed psy-
chologist of the person’s own choosing. If a committed person is
financially unable to procure such an examination, the aid to indigent
defendants provisions of article 45 of chapter 22 of the Kansas Stat-
utes Annotated shall be applicable to that person. A committed
person requesting a mental examination pursuant to K.S.A. 22-4508
and amendments thereto may request a physician or licensed psy-
chologist of the person’s own choosing and the court shall request
the physician or licensed psychologist to provide an estimate of the
cost of the examination. If the physician or licensed psychologist
agrees to accept compensation in an amount in accordance with the
compensation standards set by the board of supervisors of panels to
aid indigent defendants, the judge shall appoint the requested phy-
sician or licensed psychologist; otherwise, the court shall designate
a physician or licensed psychologist to conduct the examination.
Copies of ecach mental examination of the committed person shall
be filed with the court at least five days prior to the hearing and
shall be supplied to the county or district attorney receiving notice
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No. 55,594

Invin L. DurrrinGen, Ravatonn DurrrLincer, and RoNnaLp Dup.

FLINGER, I’laint{/fv, v, Benjasin ARTILES, PRECIOSA Rosares and
Ebuarbo Mepnrano, Defendants,

(673 1.2d 86)

SYLLABUS By TH1 counr

L NEGLIGENCE—Cause of Action Based on Negligence. Negligence exists

where there s a duty owed by one person to another and a breach of that duty
ocewrs, Further, if recovery is to be had for such negligence, the injured party
must show: (1) a causal connection between the duty breached and the injury
received; and (2) he or she was damaged by the negligence.
2. SAME—Medical Malpractice
medieal malpractice action,
3. PHYSICIANS AND SUI((II'Z()NS——DH/U of Care
ciin s obligated to his patient to use rveasonable and ordinary
diligence in the treatment of cases he wndert
and to exercise that reasonable de
is ordinarily possessed by othe

Action. Negligence is an essentinl clement of o

Owed 1o Patient, A physi-

e

akes, 1o use his hest Judgmaent,

gree of learning, skill and experience

v physiciads in the same or similar locations,

4 SAME—Standard of Care Owed o Patients—Negligence. The duty aof a

physician to exercige reasonable and ordinary care and

sime for all physicians, hut what constitute
tion is judged by the professional standards of the particular area of e
with which the practitioner is involved,

5. S:\.\lI".»—I)ulg/,q/'(,'(m' Owed by Physician Emploged by State Mental Hospi-
tal in Recommending Discharge of Committed Patient. Where a physician is
employed by a state mental hospital and, as o part ol such cmplovment,
participates in s hospital team recommendation to the hospital superintendent
that a committed paticnt be dischirged as being mo longer in need of care or
treatment, i.e. no Jonger dungerous to himself or others, said physician has il
duty to use reasonable and ordinary care and diseretion in making such
recommendiation, This duty is owed to the patient and the public,

6. SAME—Liability of Physician Jor Negligent Release of Mental Pation
Committed 1o State Hospital—Liabiliry of Thervapist for Failure to Warn
Potential Vietim of Danger Presented by Mental Patient, Liability for negli-
gent release of w mental puticnt conmitted to g state hospital is discussod and
distinguished from liability predicated upon a therapist’s failure to wum a
readily identifiahle potential victim of danger to him or her presented by the

patient and a therapist's failure 1o take affirmative action 1o canse the
mitment of a pationt,

which

diseretion vemaing the
s negligenee ina particulay situa-

dicine

come-

rintendent of State Mental
That Hospital, The super-
al is a public officer., Stalt’ physicians
al hospital ure public employees rather than public

Hospital Distinguished from Staff Physicians at
intendent of a state mental hospit
employed in a state ment
officers,

On certification of two questions of Taw from the United States Court of
DOYLE, cirenit judge, Opinion filed De-
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cember 2, 1983, Question No. 1: A clu}m ugu'inst .s‘lute ,";c;“:lm‘::“(::t(t\lu:t(;‘,‘,r

physicians alleging negligent release of a patient .L; A \‘\"::m): r;.()m i

Question No. 2: The stall’ physicinns‘ lnwe.no l'cgd()’ll‘;nn

predicated on the negligent refease of a patient in 1974, » "
Deborah Carney, of Turner and Boisseau, Chartered, ()(“ (Ilr‘u‘l't Bf‘[l“:,l-:\:“itr;

the cause, and Christopher Randall and Casey R. Law, of the same ,

with her on the briefs for plaintifls. o
Muary Beth Mudrick, assistant uunn.u‘)"gvnuml,‘ f"r.ng:l ttl:;r;‘::s;z‘;::\:}dl (:v):.r'c

1. Stephan, attorney general, and Reid Stacey, assistant a 3 ,

with her on the briels for defendants. y -
John E. Wilkinson, ol Topeka, was on the amicus curiae brief for the Kansas

P.\:,\’Chii\ll'i(: Association. S
Sheila M. Janicke, of Shawnee Mission, was on the amicus curiae

Kansas Triad Lawyers Association, » o .
Muary Beth Blake, of 1Wallon, Holbrook & Elli.:s, ol 'K'i‘”“.s:ls ‘(;1((,\1;.‘1;‘;‘:\“::1.

amicus curiae briel for the State of Kansas and State Treatment 1y .
Tohn K. Shamberg, Lynn R, Johnson szl !1‘44!/1 A\I.. ”‘.“("m.",,(,),‘,-{‘!:,: 1(1‘1‘:;;;(:

S|.m1nh('r$£ & May, Chartered, of Shawnee ,\hssum,o\\ic;u.: ()‘[‘83‘_;(){94 mt.\d i

briel for party-plaintitfs in complaints numl‘ww(! 8,()~.,.().)‘.) and 83-20¢

United States Distriet Court {for the District of Kansas.

ini ! b owwiay s'~\-x]l)y
The opinion of the court was deliv erec .
l\(l('lE'«\m..-\A\'l) J.: This case comes before us on ulcc,lt‘lhmh](m.
from the United States Court of :\1)1)(3111.?', lcnl.h C:v"(?l]ll-) l’ln/;:tl
authority of the Uniform Certification of Questions of Law .
K.S.ALTHE2 Supp. 60-3201 et seq.
The two certilied questions are: o . NIZE A
. WOULD THI KANSAS SUPREME (,E)UR[ Rllg(l)(s-lfl\ll(/,]lu‘\“gl
A VALID CAUSE OF ACTION A (IIJA}B'I \)‘\ H F.NT -\’Vl,,l()
OUT OF A NEGLIGENT RELISASE OIF A l/‘\r[‘lr,[,‘lr NSTL
HAD VIOLENT PROPENSITIES, FROM ‘1\‘5 I(/‘\FN,T F;\“ -
TUTION, AS DISTINGUISHED l"l(()k;l I}{lﬂ(-l;l ; JURFD B{)
URE TO WARN PIERSONS WHO Ml(:l'l‘l l}l& I‘lea \gi:‘p
THIS PATIENT AS THE RESULT OF THIE Rlbl: LA ,:‘“l‘
L. DO STAFF DOCTORS AS, DlS'l‘IN(}lrJ‘ISIEIL’II)Ol;lli;)In‘\x[l ()]{
SUPERINTENDENT OR HEAD OF III,IS: ’l r\\“)FR l,\"\.\:~
INSTITUTION, HAVE LEGAL IA;INU“N‘“\"UNC I.}R()\Al.{\
SAS LAW FROM CIVIL LIABILITY Rlﬂ‘é‘ULﬂll EI.E\“?. o
RELIEASLE OR FAILURE TO WARN OF THE RELEASLE
/{ DANGEROUS PATIENT? N ‘ o
The factual bhackground giving rise to the lltlg’lll(l(?l'l 111\‘1({'\::;
summarized as follows, On December 25, 1973, But (,? l\tn( 'l.}.ew
EHiott returned to their Hutchinson, Kansas, home after
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days” absence. Ay they walked into their home, the Elliolts were
confronted by their ninceteen-year-old grandson, Bradley Dur-
Minger, who was armed with a hatchet and a meat fork, Tt wag
Bradley’s intention to kil hig grandparents and steal their
automobile. The planned attack was avertod, The following day
Butler Elliott filed o petition in the probate court ol Reno
County, Kansas, sceking commitment of Bradley to a mental
hospital on the grounds he was, or probably would hecome,
dangerous to himsell or to he person or properly ol others,
Bradley had a history ol disciplinary problems. He had run any
from home on numerous oceasions. lis United States Navy
service had ended in discharge after he was absent without
leave, Tn March, 1973, Bradley attempted suicide and in No.-
vember, 1973, Bradley was placed on probation for shoplifting,
The probate court fovund Bradley to be a moentally il person and
ordered he be given card® or reatment al the Larned State
Hospital in Larned, Kansas.

On January 8, 1974, the Elliolts delivered Bradley 1o the
Larned State Hospital. Bradley was dingnosed by the hospital as
having a passive-uggressive personality with sociopathic ten-
denceies, On April 19, 1971, Bradley was discharged from the
hospital as heing no longer in need ol care or treatment, On that
day, the Elliotts picked Bradley upatthe hospital and o fow days
later puthim on a commercial airliner bovund for Oregon in order
that Bradley conld reside with his parents and siblings. A weck
alter his discharge, Bradley Killed his mother (NMargaret Dur-
Minger) and his younger hrother (Corwin Durflinger) by shooting
cach person several tmes with a rifle, Bradley was subsequently
convicted of the two homicides and was sentenced to serve Hime
in the Oregon penal system.

On March 25, 1975, this wronglal death action was con-
menced in the United States District Cowrt for the District of
Kansas, The plaintills are rvin L. Duwrllinger (hushand ol Mar-
garetand father o Corwin) and Raymond and Ronald Durllinger
(soms of NMargaret and hrothers ol Corwin). Defendants named in
the action were all doctors cmployed at Larned State Haospital
during: the time of Bradley Durflinger's conlinement at that
institution. Liability was predicated on the alleged negligent
release of Bradley from the hospital. Dr. GV, Gelz was mranted
summary judgment on the bhasis that, as superintendent of the

ay
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hospital, he was a public officer acling p’ursu;mll ((; (;spu:::
statutory duty when he approved Bradley's h()S])l'l‘-l “h.n,‘ti\‘-f
(K.S.A. 1973 Supp. 59-2924), Dr, Ifrancisco l'/.ugfnrrg '(ps,\f n.};
trist) was dismissed from the action on the basis _()‘l 1n;.p_u)t|')'g“
service, Dr, ‘Tervy Keeley (psychologist) sfvlllvd wnl.\ p (A\ll;SI‘ :
immediately before trial, The present (lL‘lL‘!l(lf\lllS e l)l: lL)I\
jmin Artiles (psychiatvist and hospital clinical (ln'vvt‘();),. ]l
Preciosa Rosales (attending physician) and Dr.. I8¢ ul\,ll(‘(‘)
Medrano (ward physician). Drs. Rosales and Medrano ].“?“
members of the hospital team which made the recommenc i\l.u')‘u‘
to Dr. Getz Lo discharge Bradley, l‘nili;\lly the team lcnlullh\ (‘.)|
decided Bradley should he lrun.\‘im‘rv(l.ln an ()rcgm;]mfn ;\)
hospital, This plan would have ng(:CSSlh\(Ud he l)‘v‘ m.\ni ‘:]
Oregon al the expense of the State n.lll\;\ns:\s ;m(} be ;\(f.(.mll)tm f“(
on the trip by a Larned hospital slul! nwml.w.r..buch}ux..u-\utl‘m "
would be subject to the approval ol the Dl\’.ISI()H (')!'ll‘?“ll'l\~ }(‘)(l\.lA
Management in Topeka, D Artiles, l\(?.\‘])llz\l clinica (,'m,( ((ln:
sent 4 note o a member of the hospital team ()|)])(')‘h|‘nL. l|(.
tansler plan. Subsequently, the recommendation was made
i ' ischarge Bradley. o ’
h”"l]'ll)llt? L'E:;(fl\l\':\s lri}:'(l toajury \\'h?ch returned f verdictin ~h‘\;():|“|.
the plaintifts in the amount of $92,300. Mtvlr (l(‘(hf(f“l\”.ﬁ(-l “f
Keeley settlement, judimment was vnlvr('.(l i}}.{i}ln.‘\'l l)l\ ! ‘! (\‘
l(()h‘il‘(".\‘ and Medrano in the amount ()I‘$()7,.3(?(). Huth(‘ “.‘.(](.
deferndants then appealed to the United States Court f)_‘ :}]?1)( (l\ \
for the Tenth Cireuit, Numerous issues hz\\*v.l”)uvn rf”.}w.( |‘l\n| l“:|
appeal. Two questions of L lm\:v heen vvrllilw(l l;'\‘ l‘\AL i(‘(.‘ti\.‘(‘
appellate conrt 1o this conrt as l)m‘ng .\'ul).\'limlu\l‘l,\' ¢ (‘l( |\|\\"1 ‘1 ‘h.l\.(‘
of thé appeal and entively subject to Kansas Taw, We i
aceeple we certification, . ’ .
" (\:’ljll(l:ll'n”nmv to the lirst guestion nl’:m\' ('vrlitllio(l ::) lrllll‘.:‘((-:l)(l‘t(n‘l
or determination, For convenience the ques fon is vepeated.
lm\\('i(;t;Il.,l])“'lltl\ll;‘() 'KI\NS/\S SUPRISME (Z()UH'I" l(l"'(‘()-('i\lﬁg{'i- (\)'; /t
VALID CAUSE O ACTION A CLALM \\"'l.ll(',ll GRIEW ()’l | [.‘\'/l-
NEGLIGENT RELIEASLE O A I’/\'I'llﬂfil‘ ’\) l'l.() ll:'\l) \ l()|g"l‘-|\‘
PROPENSITHES, FRONM A STATE H\'.‘ﬁll‘l U I l(),N. /\'h)l;n.‘;()*g
GUISHLED FROM NEGLIGENT l"/\ll.Ufl{‘l'.‘ly(,)‘\\ ,:\'lf.\ l l'l.‘;‘(:‘l "l‘
WHO MIGTUT BE INJURED BY THLE PATIHENT AS THIS RES .
OF THIE RISLEASE? ‘ A
Preliminarily, some fundamental principles of the Taw ol neg-
ligenee need o he stated,
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Negligence exists where there i
another ;‘\n(l abreach of that duty occurs, FFurther ifrecovery g
be had for such negligence, the injured parly n,ms't‘ sh (:\ l; .
c;mell connection between the duly breached -1;\(1‘ H()?\.' (' )
R(;uc;\\'e(l; z;‘n(l[(Q.) he or she was dznm{gv(l by the n‘('glig(')l(\'ccl‘m;‘lcr)c,
Marks v St [Francis spi v Se of ' 79 Ko,
a6t 57071 o ])tsg(lllggi&;l/(Hllg);\(j)‘?(/”m, of Nursing, 179 Kan,
reasonable to he foreseen by the exercise of reasonable care ¢
prudence iy not sullicient grounds for a noglig("ncu 'u'vl'mur ([‘”(]
nyjer o, /\’()If/r)//\' Tallow Co., 192 Va, 776, 780, 66 ‘S l'l(:;li m
(195 l‘); zm(ll Carrington, Vietim'y Rights 1,;'11‘;((1/‘1'01:’ “\' ‘;‘;( “l‘“
[/./u.' :'uu/r(;.r’,l Il lU. Rich, L. Rev. 47, 461 (1977). In i\'-lnwuf’lfll(’i:)(
tmdamental vule actionable noegligonee " Jsec .
h'n'nch of duty, Hanna o, Huer, /(};/lzlitsf.];\L’(('('/m;i:;(t't'i'): \'{)‘\l;’(:;l/ ()“7,' 3
!\'(lll. 206, 221, 662 P.2d 243 (H)éf}). Sce :ll\‘()’”()/)('l"/ ( ’( ) ')" *“3‘3‘
Fopeka, 231 Kan, 358, 363, 6.4 1.2 458 (l‘)«‘i")‘ a ‘\;)I\'I“./('"IU o
Rey Work Clothes, 182 Kan. 186, 192, 318 P.ad 09 (1oem
lfu/)(frl.s‘(m' e City of Topeka, 231 Kan, 358, |‘('('()1;r;i7(l‘(ll i s( ))7)1
r(',luhonshlp between certain persons could give ri\:0 l(.) :ll’(‘h“""
\lz."("y'\vl‘fl ity exists is a question of law, ,\l('l;:Ir).\:/: e \‘li/u‘ "
' ‘)H f\‘] Super. 466, 195, 103 A2d 500 (1979). Chesape I)‘ " \ /:”)’
Tel. Co, v, Bullock, 182 va, A0, 1S, 29 S.l').‘i?.(l ‘7‘.7‘$l(l(‘)\l‘l)" '/'“I‘.
Law—Duty to Warn—~>Psyehiatrist Duty to \.;;rn I’ .‘I,'"m,'
l.)(mg('mu.s' Pationts, 1Y) Duq. L. Rev. 181, 185 (1980), ‘(” ;((\“/
ringlon, L1 UL Rich. 1., Rev, al 461, \\"h(*ll‘u‘r the ;l\ll , I‘l'”f ] o
breached iy o question of fael, Chesapeake & Pot .}l";d}'(‘)(\(‘fl
Bullock, 182 Va. at 445, Fuvther, whether lhvrv. is(" "l”. ll
('()‘nnvc’(i(m between the breached duty and the in:n"" '(““"Mf
L;'nnv(l is also a question of faet, Stucky . Tohnson OI:'B ll\H 7
739, 518 1.2 937 (197.4) T R R e,
[3]7“}(}\“”3;}; nvgiigv:}(‘v is never presumed. Blackmore v, Aner
. A4 e : N N T N ‘
(.(,,,m,'l‘“.( ! |"‘ | l.()‘.‘;'ﬂ .P.‘Q(l 7G5 I(IS)()()). Ihis court in Blackmaore
o )LH‘(( il may ll)v sn'ul negligence is the failure Lo observe
for |'(,‘ pu')lul"('ln‘m of the l.nfvrvsls ol another person, that (Ivgrv(:
are, precantion and vigilanee which the circumstanees justly
(}lt;::nu;di .‘\8 n;{v(‘m;“ ofwhich such other person sul'l'(;r'; inlitti';{llzf‘igl
N ab U Negligencee is not actionable unless it ill ol ]
mvasion ofa legally protected interost the \'i()l-;(‘i ;'\~”"\ et
e\'f‘l‘,\’ instance, before an acl is said l(,) he 'r" r(‘m ! *“’fK"L l‘”
exist a duty to the individual vmnpluinin;‘;,L(,Illt( (l)]'()‘ﬂi‘lll':’:l(l‘l({lt“(l::‘

aduty owed by one person to

An aceident which iy not
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which would have averted or avoided the injury. The plaintift
who sues his fellow man sues for a breach of duly owing to
himsell, 187 Kan. at 440, An act is wronglul, or negligent, only if
the eye ol vigiluncee, sometimes referred to as the prudent per-
son, pereeives the risk of damage, The risk to be perceived
defines the duly to be obeyed, and risk imports relation; itis visk
to another or to others within the range ol apprehension. Pals-
graf v, Long Island R Co., 248 NJY. 339, 162 N, 12, 99 (1928), 54
AL 1253, The existence ol negligence in each case must
depend upon the particular civeumstances which surrounded the
parties al the time and place of the occurrence on which the
controversy is based, 187 Kan. at 441,

AL the conter of negligence is the concept ol the reasonable
person. Whal would a reasonable and prudent person, con-
fronted by like cireamstanees and exereising reasonable care,
have done? In other words, negligence involves acting other
than as a reasonable person would do in the circamstanees. The
reasonable person has been observed to be the epitome of
ordinariness, never reckless or absent-minded, vet neither en-
dowed with exceptional conrape, foresight or skill, Mellor, The
Lo, p.o 53 (3rd ed. 1966).

The particular area of the haw of negligence with which we are
concerned herein s that of medical malpractice. Negligence is
an essential element ol medical malpractice action. Natanson
v. KNline, 187 Kan. 186G, 351 P.2d 670 (1960). In Malone v,
University of Kansas Medical Center, 220 Kan, 371, 552 P.2d 885
(1976), we summarized the duties of physicians and hospitals as
follows:

o Tefftes Wileox, 6 K, 46, 61, this comt held thata physician is oblivated to
his patient under the Faw o use reasonable and ordinary care and diligence in the
treatment of cases he undertakes, to nse his hest judgment, and to exereise that
reasonable degree ol learing, skitband expevience which is ordinarily possessed
by other physicians in the same o similar locations. We have continued to
impose those daties upon physicians. Sve PIK, Civil, 15,01 and cases there cited.
A physicinn also has the daty to make a reasonable disclosure to the patient ol
pertinent faets within his knowledge relating to proposed treatment, in order that
the patient may intelligently consent to or reluse the treatment, {Citation omit-

ted. |

"Haospitals owe aduty to their patients to exercise reasonable care, This is such
care, skitl and diligence as the known physical and mental condition of the
patient may reguive, and itis that degree of sre used by other hospitals in the
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comnunity or siimilay conmmunities under Jike cireumstances. See PIR, Civil,
1502, and cases therein cited™ 220 Kan. at 375,

e Chandler v, Neosho Memorial Hospital, 223 Kan. 1, 574
P.ad 136 (1977), this court said;

“A physician or surgean s expected 1o have and to exercise that reasonahle
tlegree ol lewrming and skill ovdimily possessed by members of his prolession
and ol his school of medicine in the conununily where he practices, or similar
connmunities; similinly, o hospital is vequired o exercise that doegree ol care, skill
and diligenee used by haospitals senerally in the communily or in similay
communities under like cirenmstianees, Avey el S Franeis Hospital & Sehool of

Nursing, 201 Kan. 687,12 P.2d 1013, and cases cited therein,” 223 Kan, at 3,

seealso PIK Civ, 2d 15.01. 11 should be noted o physici
guarantor ol good results and civil lability does not wise merely
from bad vesults, nor if bad results are due 1o some canse other
than his treatment, Vowy c.B8ridhweell, 188 Kan, 6-13, 361 .24 955
(1961); Golieen v Graber, 181 Kan, 107, 309 .24 636 (1957).

Rules of Taw governimg the duty of physicians and surgeons (o
their pationts apphy generally to dentists (Simpson v. Davis, 219
Kaunn 581, 549 P.2d 950 FIOT6GD, and to vegistered warses (Hiatt
Groce, 215 Nan, L1523 1.2d 320) [197.1]).
to exercise reasonable ordinary

anisnol a

The duty ol'a physician
care and diligence remaing
the same vegardless of the particular medical speciality in which
the physicinn practices, However, the partionlar decisions and
acts required ol the physicinng in fllilling the uty will vy with
the circumstances of 1he patient’s situation and (he medical
specially of the physician, Obviously such diverse medical spe-
vinlties as dermatology, radiology, pediatrics, surgery, ad pyy-
chiadry confront (the professional practitioner of cach with radi-
cally dilferent medieal problems. However, what constitules
negligence in a panticular situation is judged by the prolessional
standards of the particular arca ol medicine with which (he
practitioner is involved,

The appellants herein are A psychiatrist and two physicians
who were involved in the professional recommendation ol the
hospital team 1o discharpe Bradley Durllinger on the hasis he
was no - longer in need of cure or treatment. They argue, in
essence, theyand others like them should he insulated from eivil
liability for thejr acts, even il negligent, on the basis prediction
ol dangeronsness ol mental pationt is oo (IiH'i('ull/l() make and,
larther, to hold otherwise: (1) would seriously “eripple their
ability to function professionally, and (2) would have a cata-

¢
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: ; srsons. We do
strophic elfect on the civil rights of mentally ill persons. We «
“()t i‘g‘.(-‘e. * ) 3 ~ B o . 3 :.ll-"}(I

In Tarasoff v. Regents of Unicersity of Cualifornia, IZ ‘( 1 e
125, 131 Cal. Rpte, 14, 551 P.2d 334 (1976), 83 /\.l..:{..’l(‘ )/l,‘
simila un ‘ i cjecte 1raso
s‘im;lur arguments were raised and rejected. /\llh()ltlng\ ”( rasl]
i inbility for failure qarn rather s
i Jaime ability lor Lilure to ws
involved claimed Hability . ‘ i than for
negligent release (the distinetion between ('I\L l\\'(‘) (II-“('”A”-L' o be
discussed Later), the following rationale ol the Ca i mnml' ot

TN y apist’s cplige
applies with equal force (o the therapisUs duly in neglig
L} -
release cases: o

itioner wicine, that

"The vole of the psychiatrist, who is indeed a |)r;\vl|hnnf | nllnu (:}:lllll ',|:‘\T:li(.i.m
of the psychologist who performs an allicd Ium-.tim", are llkl"; w0 ,\l‘t,(!h‘,} ‘“Mh.
who must conform to the standards of the prnh-s.\nn'p ;ml(l’\}‘ m.l:;‘ e b
disgmoses and predictions based upon such v\'a\lu;\lum‘,\. | .m?- ‘(‘-(,", damnt of
lh;' ~llu~r-l|)ixl in diagnosing emaotional (]i.\'(ll'(l('l"\ and in \)lull i< u”;\. Tuther o

tient presents a serious danger of violence is comparable to “| _(1l ,“‘h o

i ¢ h b h A ; N, ‘ )
i:';\irh doctons ad professionals mast regubaly render ander accepte

responsibility.” 17 Cal.3d at 138,

Conlinuing: o -
“We recopnize the dilliculty that w “l\(‘l;ll)i\l (‘I‘\('(Tll'l'lh"ll\(‘l(lll (“)lll"\,li:"“:l\.ll:{\“h‘t
forecast whether a patient presents a sevions danger x‘»l violen : Vi l“'.,-/‘,.”
equire that the therapist, in making that determination, ri ‘1 e
tho _“.”I_“ {’“-“-4‘ the therapist need ondy exercise “that reasonable rl«uu‘c of ;(/ '
;\w./“"l"”l”":" ‘(;ml care ordinarily possessed and (t\«'rri‘\.('(l by nwmln":\' ,\)I/,-‘./,:.(;\
"f"’/‘;'*’f";‘t"”‘” speciality] under similar t'irrlum.\‘l:lm‘('.\\: (Ihlr«lc‘:x«:\n;) ;(.;;.d e
:l"‘m)) 3 Caldd 780, 788 (91 Cal. Rple, 760, 478 l_'.ld ;I(an,“-;.:l. (.\‘,i l'(plr k
Quintal v. Laurel Grove Hospital ( l!)(i‘l)‘h:‘I(Inl.id l.l)li, ;I'|).)1.((‘)7‘|)'|'.,;'(\' e
:;S)’i .24 161E see  Witkin, Sy of ‘(.:\I. Law (8th 1((. “ i ‘l(:i“‘|l(l||‘ !
cases cited) Within the broad ringe ol rv;\.\‘mmh!v. m.ul 1‘ t”.‘“ ratmont
..l ich professional opinion wnd judgment may ‘.h“f"" the . w ..|‘ i e
o "'l his or hier own best judgment without Habilitys prool, aic ed by hi g
:'l:\:‘i‘\‘:":ll;wllllt(:):)n' ‘:’lu' judged wrongly is insullicient to establish negligence.” 17
k!:l‘:ll(l al AL (Bmphasis supplicd.)

i elease of a patient com-
Liahility predicated upoun negligent 3 lease (;l ‘.\ |)l.\.t§‘ oo
milted 10 a mental hospital is a medical ma 1()3.1( l:(' ];r”],.m.
Bradley Durflinger was committed by the R‘vn(l{ ,(l>.un’ '\| o ‘;‘ ‘
' ‘ ) ding he was
; arne ate Tospital upon the linding ‘
Court to the Larned State i be
“eare or treatime e stalute in
i i wdd ol care or trealiment, .
mentally il person in ne . pent. e stacte
elfect at the time of the commitment defining i n.l.l\lli .
) © l H 3 N + 1)
rson” was KUSUAL 173 Supp. 59-2902 which provided,
per as K.S.AL
wli art:
pertinent part: ” —
(1) The term mentally i person’ shadl mean any person who is mentath
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gz, excepl by reason of mental deficieney anly, to the extent that he is in
nes ¢ vare or Geatment” and who is or probably will hecome dangerons to
I 2 the person or properety of others i not given ‘care and treatment” and

ek lacks saflicient understanding or capacity o make responsible
dewtrm with respecet to his need for ‘eare or treatment’, or

2 wao refused to seck ‘eave or treatment’ U (Bmphasis supplied.)

'

“e petition for commitment alleged Bradley was dangerous
to ~zznselfor others, The petition was filed by his grandfather the
der 2fter Bradley had attempted to kill his grandparents. Clearly
IH:‘ 25 commilled to the hospital because he was dangerous to
ot sersons. The hospital was required to provide care or
trewrment for Bradley, The “head of the hospital” was required
to szcharge Bradley when he was “no longer in need ol feare
as: creatment’ ! (KGSUAL 1973 Supp. 59-2924), i.e., no longer
deszermus o himsell or others, The three defendant-physicians
wessavolved in the hospital teamn recommendation to the head
of . hospital (hospital superintendent) that Bradley was no
Jer zrin need of care or treatment, f.eo no longer dangerous to
It or others, The making of the recommendation by the
piosiotans Lo discharge or retain Bradley as o patient was a basie
pess 1 their professional cmployment, This professional duty
obswasshy was for the benelit of Bradley and the public. We find
ne catonal basis for insulating this one aspeet ol prolessional
serce from lability Tor negligence ocenrring in the perform-
at = thereol, The alorementioned standards for medical mal-
practice actions are applicable to an action for negligent refease
of © atient from oo mental hospital. Tn Davis v Lhim, 124 Mich.
f\;";; 291, 335 NAV.2d 481 (1983), the Michigan Court ol Appeals
LA

oy

- civehiatrists, whether employed by a state institution or private Facility, are
see o a duly to exercise competent, professional judgment in all aspeets of
trenzznant of thelr patients, including the deeision o discharge a paticnt from
curredial care)” 124 Mich. App. w297,

Having reached this conclusion, we could end the discussion,
H‘..'.» ever, we helieve it is appropriate Lo distingnish negligent
“resase from cortain other types of thivd-party acltions against
]))'.:-sl(i'dllﬁ for damages done by their mental patients, In these
otner actions liability is not predicated upon the inherent duty off
e physician in the ordinary course ol treatment of his pnli('*nl,
bz rather that a special relationship existed which required the
plesician to take some affirmatice action outside the regalar

[
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course of trealment to protect third persons, Such aflirmative
actions are for the benefit of third parties, not the patient, and
involve such steps as notilying a potential victim, alling the
police or institnling commitment proceedings,

In Tarasoff, 17 Cal.3d 425, the therapist had knowledge an
office patient was dangerous to a readily identifiable thivd per-
son. He did not warn the thivd person and the patient murdered
her, The California cowrt held the therapist had an affirmative
duty to warn the vietim, eall the police, or take other appropriate
action for the vietim’s protection,

Lipari v. Sears, Rocbuck & Co., 497 1% Supp. 185 (. Neb.
1980), involved a situation where mental patient had been
committed to amental hospital and had been receiving psychi-
alric care [rom the Veterans Administration, The patient pur-
chased a shotgun and resumed psychiatrie day care treatiment
from the VAL Tor about a month, The patient then stopped the
treatment and o month later walked into a nightelub and shot
Dennis Lipari to death and seriously wounded Ruth Aun Lipari.

The United States was made a party to the action on-the hasis-ol
negligent failure to detain the patient by sceking conmitinent.
Here again, the duty imposed equired the taking ol an allivima-
tive action for the protection of a thivd party, said action not
heing a part of the already accepted care and treatment ol a
committed patient such as in the case hefore us, In order to
impose a daty to take aflirmative action for the protection of third
persons, the courts in both Tarasoff wnd Lipari adopted the
Restatemoent (Second) of Torts § 315 (1965) and found a special
relationship existed which requived action to be taken for the
henelit of a thivd person.

The opinion in Lipari discusses in depth the Turasoff decision

as well as adding its own rationale. The opinion further discusses
a mumber of policy considerations also asserted by appellants
herein, The relevant portion of the Lipari opinion is set forth in
full as follows:
“Fhis Comrt must therefore determine whether Nebraska law wonld fmpose a
dity on a psychotherapist to take reasonable precautions to proteel potential
victims of his patient, when the psyehotherapist knows or shoukd know that his
patient presents danger to others.

“Unfortunately, the Nebraska Supreme Court has never addressed the issue of
a therapist’s duty to thivd persons, 1l therefore hecomes the duty of this Court to
ascertain what rule of kuw the Nebraska Snpreme Court wonld adopt in this
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the Court will consider any Nebraska
ski

————

snl\;nlmn. Iy making this determination
authority deali ith issues ’
o llsl,\ (l(‘\!l;lg \]\Nh isstues mndogous o those mised in this case, 1)
LSO consider vease baw ol L e L ‘
i « lmn « ; t )'( case faw of ()er)nrml\c(luns, to the extent that it sL ourt
X ' ‘ ) ! ‘ \ L A . M B I ~' ¥ Yy
e of dg-“ which the Nebraska Supreme Court wonld he likely to g ‘\l&gc:sls
0 \." g .lfll!;.v,l Rocbuck & Co., 481 F, Supp. 78, 178-79 (n 'N( l‘(;g;;{))sw
Anessentitd element in any negli ion i ence of g log
‘ ) gligence action is the exiy '
whic sdefend. ) Rele s the existence of g 1o
o~]7“‘l\: il\l'( )(:( l; ndint owes to the plaintif]; Daniels . Andersen G
237 N.W.2d 397, 400 (1975), U ' rson
H75). Under the ¢ nv, 5
preventa thind g ho75): b : m.m'nmn i, person had no duty to
proventathir y e causing physical injury o another, A numberof
li rohive recognized an exception to this genend vale, Unde oS,
an,a person has a duty to control the conduct of o
prevent physical harm to sanother if
(0} o special relati *Nisty
;”, ]) ) i “[Lm”” exists between the actor and the thivd person whicl
ases 3 tae " . e
" \|w - \ ('u(.,\ Hpon the actor 1o control the third person’s conduct o
apecia relation exists hetween the actor and the other which gives to | W
| other a right o protection, vestothe
testatement (S Y }
3 Second) of Torts § 315 (1965). 8, Y
SRS CWI6B). See, e Seibel v City &
Honolulie, Thaw. GO3 1 90l £30 6ears o111 ot Seibel v City & Couny
omolul l.' l'l.{)\ \ GO2 P 5o, .‘:);N\ (1979, Since there s clewrly no |‘v|'uli()m"§ ()f
e VA md e persons injured by M Cribhs Ip'\tivn'l] the ("mut’ ”lll)
‘ . ourt wi

Himit its analvsiy i

! Avsis to adiscussion ol i i

b NS 10 rekiation: dwee i

doctors the VA, ||~.|||p hetween Mr, Cribby and his

"
Undler .l|u' Restatement approach, the
has been fonnd to he

gal duty
195 Neb. 95, 98,

r this exeep-

acthivd person and thereby to

e, e !).\,\'(‘!n')lln-rupix'l:pnli(:nl relationship
therapist for the benelit of third pmﬁlnm' 'I':u":ll:»l()»(/)‘/\tlzm;t"m ““”"’/‘f“"\"‘ Ry
California. 11 ¢l - Rl S0, : hegends of the University of
‘\“/(‘I/,“" ;{(’;:\)‘ I‘\{ ’(”:;"'l.}:‘l.,:’T)."()"(").l)l)- I’.‘lgl .3;1 f{, l-'ll_.(.'ul Hpte, L1 (1976); A\/l‘ln[n‘:/I: (v{
et 165 “.“”.“‘ i“|li\ ". .l).),» ( 3 aA2d J()()('Hh%)). Although the cases recognizing
e e Ni‘”w‘ (llll:‘\ll()‘I)Ir\“l\blil(l'((‘l lih.:illn :;\vl)r]:t.\kn. lhixffum! ey he gaided by
e d ous ey pravide st and reasoned” analysis of the issoes
.\'pl,,dlls;l,‘s‘)l)'.( ']";::»M('I:H:;ll“"-'.;’l("‘] .'N’.l'l(/\‘('lll voSafranck, 46617 Supp. 340, :3';3“(1;’)\.
I T i(,. "‘”\I\'I ! l/(-u'h’n'(.' «hsf'nss .llu',w decisions in some detail.
P20 334, 131 Cal l:‘l)lr '\1‘.;/ ([1:;'7{ ity of California, 17 Cal.dd 125, 551
i (],(.ml,;.\l'.\ o '.“h,h.,' 7 )~)‘. ,“H‘ |r|;unl|“.\ mm}pl.ninl ableged that the
by g e ”wm“i\l\‘ ity :I' \\..l'lll Ih‘('n: ('lauu:hlvrnl the danger posed to her
Whether e ”-,;l ;l.l"l. t’t .n s, The (.,uhhlnniu Supreme Connt's analysis of
ceneral vl (‘,m. .) ..1‘.“ acanse of action began witl, recognition ol the
Mot ot ”w']'fliwu ‘ul\\m no duty o }'m\ll‘nl the acts of another.
tion 1o this rule, /\1)l)l\'in;vllt(ll(i':):f\‘v(fl:l‘i H(‘.\'l;ll('nl‘vnl s shecial welationship escep-
the l"('lulinuship lu~l\\"(-('n’|hv.|);;li(-l‘|l I;?:?(ll(I)ul'll?(l‘liilfp:'(ns)'i)‘(l‘h)-w ot held th
the imposition of an alliviative duty on the (h-li:ul IN )
persons, Il al B35, 551 10,90 at 343 131 Cal Rptr ~H
!hfmuh the defendan therapists (li(l‘nnl Sl'l"ll(.l inI o
injured party and the person whaose i
nl'.'H'l, Y Cal, Rpte, at 24,
I support of ree ition of thi
ot ]“I“l| “::“‘::(l”((]:,:‘.ll'(‘,:.‘.:“” n|l '(III:\' (‘lu(,\'. the conrt noted that in other settings,
patients, Ao e u‘!u‘ |‘|“h“”i.'§ ‘;-t“\'l)(n‘l:\'”)ll‘ for the behavior of their
e e Ao a es cied by the Tarasoff conrt were decisions in which
ubrecognized thal amental hospital may be liable for the negligent

as sullicient to support
ant for the henelit of thivd
23 This duty existed even
aspecial relationship to both the
conduct ereated the visk, fdd. al -136, 551 P.2d
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release of dangerous patients. Id, at 136 0. 7, 551 P.2d at 343 0. 7, 344, 131 Cal,
Rptr. at 23 0.7, and in which the courts had held thata doctor was liuble for his
negligence to those contracting a contugions discase from his patient. fd.at 436,
s51 P.2d at 3L 13 Call Rple, at 24

Iy Melntosh e Milano, 168 N.J. Super. 466, 403 A.2d 500 (1979), the New
Jersey Superior Cowrt was faced with the issue of whether a psychiatrist had a
duty to warn a putentisl victim ol one ol his pativats of the danger posed by that
patient. The Metntosh comt adopted the Restatement vule that a defendant has
no duty to control the actions ol another unless w special relationship had existed
between the defendant and either the potential vietim or the person whose
conduet ad ereated the visk, Ll at 483, 403 A2 at 508-040. T analyzing the issue
of whether the psychiatrist-pationt selationship would support the creation of
such a duty, the cowrt noted that there were other factual settings in which the
physician-pationt relationship gave vise oan alfivmative duty on the medical
professions,

e coneept of egal duties Tor the medical profession is not new. A
doctor-patient relationship in some circumstances admittedly places a duty to
witen others of contigtions diseases, New Jersey recognizes the genead vale
that w person who negligently exposes another to wcontagious disease, whivh
the other contrets, s Hable in damages, Specilically, a physician
has the duty to warn thivd persons agadnst the possible exposiie to conbiagdions
diseuses, o, tuberenlosis, venereal diseases, and so forth, Tha
dity extends 1o instanees where the physician shonld have known ol the
infections discase.

“CPhysicians also must report tubereadosis, venereal disease and varions
ather contagions discases, see e NOLS.AL26:0-15, as wellas certain other
conditions.” Td. at <184, 103 A2d al 504,

Based on these previously recogmized duties, the Melitosh count coneluded that
the payehintrist b alfiomative doty o ke reasonable precantions to protect
potential victims of his patients, T the Mehitash conrt’s apinion, “the relation-
ship giving rise to this duty [eonld] be fonnd cither in that existing hetween the
therapist and the patient, as was alluded to in Tarasoff 11, or in the more broadly
Dased oblipation a practitioner may have to proteet the wellare of the conmunity,
which-is analogous 1o the obligation a physician has to wan thivd persons of
infeetions or contagious disease,” Ldoat 490, 403 A2d at 512,

“The Tarasoff and Melutosh decisions provide a well-reasoned framework for
analyzing the issne of whether a psychotherapist owes an allinmative duty o
persons other than his patient, This Court, however, must determine whethey the
Nebraska Supreme Court would adopt the Tarasoff-MeIntosh analysis.

“Ihe basis for the Tarasoff-Melntosh vale imposing an alfiomative duty an
psychotherapists was the courts” adoption of the special relationship analysis of
the Restatement (Second) of Torts § 315, This Cowrtis notaware ofany Nebraska
case expresshe adopting the rule fommd in the Restatement § 315, However, there
are two Nebrska cases which implicidy recoguize the special relationship
analysis. See Daniels ¢, Andersen, supra, 195 Neboat 98,237 NOW.2d ab 400, Hose
vo Gisi, 139 Neh, 593, 597-508, 208 NAV. 333, 336 (19401, In these cases, the
Nebraska Supreme Conrt Tound adinty wising out ol the defendant’s relationship
with the plaintilt, Dandels v, Andersen, supra, 195 Neboat 98, 237 NW2d at 400,
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or with the pevson creating the visk, Rose o, Gisi, supra, 1349 Neb, 597-99, 298
NAV.at 336-37. The duty reguived that the defendant exercise reasonable care in
controlling the action of a third person. In light of these Nebraska decisions
recognizing an allinative duty based on aspecial relationship, this courtis of the
opinion that the Nebraska Supreme Court would adopt the special relationship
analysis found in Restatement § 315,

“Having determined that the special refationship vule is applicable W the
instant case, the Cowrt must next consider the issue ol whether ander Nebraskn
law the relationship hetween a psychotherpist and his patient is sullicient to
Justily imposition of an allinmative duty onthe therapist to control the conduct of
his patients, Although the Nebraska Supreme Court has never addvessed this
issue, this Court is of the opinion that the Nebmskn conrt would find that the
therapist-patient velationship gives vise o an allirmative duty tfor the henefit of
third persons,

“The existence of this duty is suggested by passage from a Nebraska ease
involving the physician-pationt privilege. In Simonsen v Swenson, 104 Neh,
224, 17T NAVC 83T (1920), the court hebd that a doctor was nat liable to his patient
for disclosing the patient’s conlidence, when the disclosnie was necessay to
prevent the spread ol a contagions didease, ‘This privitege was based on the fact
that *{tIhe doctor’s duty does not necessarily end with the pationt, for on the other
hand, the maludy of his paticnt nay be such that a duty may be owing to the
publicand, i some cases, to other particolar individoals.: Simonsen v, Swenson,
supra, TOD Neb, at 2270 177 NV w832 From this passage, it may be inferred
that wnder Nebraska fiow the physician-patient refationship imposes allinmative
duties on the physician for the beneflit of persons other than the patient. This
inference is butbiessed by the faet Ut other Jnvisdictions lave foud thid o
physician owes a duly to persons who may be lanmed by their patient’s condi-
tion. Freese oo Lemnaon, 210 NAV.2d 576 (Towa 1973 KNuiser v, Subrban
Transportation Systen, G5 Wash, 20 461, 398 P.od 1 (HI65), modified 101 P2
350 (1965). See Seibel v City & Cownty of Honolulu, supra, 602 1,24 at 538,

“Despite this precedent imposing allirmntive duties on physicians generally,
the United States avgues that vivions policy considerations emmsel against the
imposition ol Hability on psychotherapists. The priney theast ol the wrgnment of
the United States is that o therapist shoald not be held lable for the violent
authursts of his paticuts, hecause a thevapist cannot acenrately predict which
patients pose o danger to othe peesons. To support this contention, the United
States has submitted to the Comt various studies which purporl to prove that
dangeronsness cannot be predicted. The Court, however, is not persaaded that
the inherent difficultios in predicting dingerousness justify denying the injured
party veliel regardless of the cirenmstinees.

“Fhe wrgnment of the United States ignores the faet that psyehiatrists and
mental hospitals bave been held liable for Failing o predict the dangerons
propensitios ol their paticuts, See Hicks . United States, S11 12 407, 415-17
(D.C. Cin, 1975); Banes v, United States, 107 F.2d 823 (ith i, 1960); White v
United Staies, 317 19.2d 13, 17 (Ith Civc 1963); Jolison v, United Staies, 409 1°,
Supp. 1283, 1202-00 (MDD, Fla, 1976), ree'd on other grounds 376 1°.2d 606 (5th
Cir, 1D78); Greenberg v, Burbour, 322 1, Supp. T4 (KD Pac 19710 Merchants
National Bank & Trust Co, v, United Statex, 2721, Supp. 109, 417-19 (DN,
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1967): Baker ¢, United States, 226 1, Supp. 129, 1{32-35 (S‘l)‘. ln}. 15)()»!). uA/‘/.(.l ll(:l:
12,24 222 (8th CGir. 1965). Morcover, the Nebraska :Snprvnw Court h;\'slnn.mn}(‘((‘”m
hospitals a duty to goard against their puliunls‘ (la\n‘gvr()us nul'nt.‘n. “”]“,; 'n. l:
when the condition is discoverable by lh;v‘xu;c‘-;s:,' ;“(‘)r;ml‘;(‘;l:‘(\?«:;;;;};l (8}; ilw';
ishop Clarkson Meniorial Hospital, 185 Neb, 81, 94-05, 173 NAW.2 1, BB
(“ll(;!;(()))) !(1‘4'(' Skar o, City of Lincoln, Neb., 599 19.2d 253, 258 n. 5 (Bth (,llr..'.rl'?‘)']‘i)()\.‘
These cases rom Nebraska and other juvisdictions (‘ll“i\ll)' slm\\: lh;\ll llu: ((t lL.\‘I N
in predicting dangeronsness has not cansed l!w f'\vl)r‘;\skn bnpul-.nu‘ ‘.:m;.”w
other courts to deny the existence ol a canse of action for the negligence o
(ln". ,‘I‘,":l'ﬁ;"‘l)l:‘):'})"?ll"(“;u,'ui:'m‘ that it may be difficalt for medical );,-ujv.s).\-‘iuniu);.\'. Iu‘
prwh'(‘l whether a purlirulnr mental patient may ;{({.\'(' [i] «[('m;,'m.' l‘n -I'II.H.N‘ | (I)I;I
others. This factor alone, howerver, does not ju‘\'lvlju barring :m;uuz ’I.II. 4“
situations. The standurd of care for health prf)ﬁ-,\'mmul.\' u(h'(/«.mu.-.y.lu ex inty
acceonnt the diffienlt nature of the problem facing p.s‘g/(‘lu)ll.u'rup'n!.\. el
Generlizations must he avoided as moch as possible in [).\}l(‘\;\.‘l‘l.\‘\.
Negligence cannot e imputed to the llnspilnlluwrvlz\' lwcan\s("«fl i ”\‘l;“d‘ .( . .,|'
claim of negligence must be considered in light of the ('I\Psl\(~ (i |Fu”.\v:‘
mental disorders and e ditfiendty of analyzing and evaloating llwnl\. 1 .‘.\:fll !:
tade is often impossible, The Supreme Court has {('('t'nll.\' u{ulv.( . \ul
wncertainty of diagnoxsis in this ficld and the l(ill%‘.l“}'(:l:tﬂi(I)'.;()l‘u «‘.;:)u»;\(.)\“
ndpment.”” Greenwood ¢ United States, 350 p.h.' ‘K()()r,.ll/o‘. ;(1 .S‘. |l; ~‘ l‘., 1o
Lo 2 (LO56). ™ Drope v, Missouri, 420 ULS, 162,95 s‘(.n..mr,i‘ )L
O3 (1975 Ervor and ancertainty considered alone mnst often be aceeptec
without fabeling them negligence,

'HI(‘~5(':\lll'l:l\‘;l to be applied, however, must la\‘f(‘ o vm\\ulvrl;lh'uln] (h-(-.
aneertainty which accompanies psyebiatrie aualysis. D that .m.l m.“‘(.“:;“‘;
snggested, negligence may not ordinaily be lulmul nI?()n‘l n'l M4'."|',;'h‘ (.l”“.(. !
mistake, and not necessarily when the crror or mistake is serions. u‘f( . .|‘<
of “due care” inappraising paychiatie |)ml)h‘m$: assuming |)Am|n..|‘ :’;(‘“f
dires are followed, must take account ol the ditficulty ()Ilf':)\ nw\nl‘:‘) (“\:\
definitive dingnosis.” Hicks ©. United States, f“{”.“" 511 l'....d .;l'y:)l'm 4“
See Tarasoff v, The Regents of the University of (,nl(/urnl(;, .\‘u):r’r'l’. ’ |l:,3 N ‘J
£36-37, 551 1.2 ut S4-05, 1 Call BRple, al 24-.'2.‘"); .\’("Hfﬂ.\' ' u,. A, ‘a u.lfl( ‘“A;“, '.”;.‘.
Super. at A81-83, 103 A2 at 507-08. Under I'Inx "'““”l"_'f;"‘f l"u ;'ul:l;:.y uh ’“.“.;'
the proper psychiatrie procedures is not nvullm"nl ceen if ~u.; (’ ingne :s,.“ ,],Zl e
been ineorrect, Given this protection, the Court l..\"u_/,.l u’ uin'n'zf e
diffiendty in predicting dangerousaess does not justify denging ree ]
(”;\“/\stmml policy arginent raised by the Unih'(.l Stales in.\'.(l)lt'(a llllu: lg:;lll“:l»:
placing mental patients in the east vestrictive un\'n'lunnwnl. I .n n,.n.: 1\1.“.h .lhi;
contends that imposing liability on a psychotherapist \\'nnl(l.(f?n uy.\| i this
poal beeanse theripists would attempt to protect l'lfminsvl\'vh l)ll)ll\ '\'..\ );(‘lr,\m'l,\
placing their patients in arvestrictive (-u|\'in'()1||\x('!1l. 'l!lls munnu.lﬁl ll\lsl?ll\l i\ld“h.
the mture of the duty imposed upon the {l\vral])l.\'(. Fhe r('c()unl.lllnp uA "1‘. s
does not make the psychotherapist linble Tor any hann cansed by his patient,
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e e
rther makes him liable only when his negligent treatment of the patient o

the injury in question, pient cised
“ '.\lu(h'.rn psychiatey has recognized the importance ol making every re.
sonable effort to vetum o patient to an active and productive life, 'l'hn)q e

patient is 91\('”ur:ugv(l to develop his self-confidence by adjusting t;) th
demands of everyday existence, In this view, mental hn.\'pi.hlls are not seel '\ﬁj
dumping grounds oy all persons whaose behavior society might find ix;c;); "“‘S
nient or offensive; institutionalization is the ('.\('('pliun', nul‘lh(! rule un‘l\?‘
catled for only when a paramount therapeuatic interest or the |)1'nlc:‘ti(n(| osf
society leaves no choice, | [Mlodern psychintric practice does not
require a patient to be isolated from normal human activitie :
possible danger has passed, Becanse of the virtual impossibility
dungerousness, such an approach would necessarily Jo
ceration for many patients who could hecome wselul |
has nlw been made elear to the Court that constant supervision andd restrictio
will often tend 1o promote the very disorders they are (h‘sium'(l‘lu cm:j
ol . . L On the other hand, despite the llwr:‘lpvnli(‘ benefits of this
‘open door’ approach, the practice admittedly entails a highey |m(‘('nti'|l ()Ai'
danger both for the patient and.for those with whom he comes in ('unl‘w‘( In
deciding the extent 1o which o petient should be released fram I'l'.\'ll‘l'(“ll'(;n\'
the treating physician musi exercise his judgment and balanee the t‘m‘im;st
therapeatic considerations topether with the possible dangers,” Johnson l:
United States, supra, 104 17, Supp. at 291, . ‘ .
See Banes v United States, stupra, U7 1IR30 at 824,
proteststa the contrary, w psyehothe

, the

s until every
ol predicting
ad to prolonged inear-
nembers of society, I

Thas despite the defendant’s
tests rapistis not subjectto tiahility for placing his
patient i Jess restiictive eoviconment, so long as he nses doe
the visks of such a placement, ‘This daty is no geeater than the
to the pationt, v
“Ihe United States™ final challenge o recopnition of atherapist's duty to
|?rnlvvl third persons concerns the mture of the protection owed. 'Vl'hiv Un’i(v(l
g»(;m-s contends that assuming a therapist owes w duty 1o third persons, this duty
is Thnited to warning potential victims of his |mli('n.l'\ dangerons pm‘pvn‘sili('\:
Ilf.ix contention is based on the holding in Tarasoff. o
Althouglh the Tarasoff decision concerned ondy the issue ol a therapist's duty
to warn, the Tangoage of the case nmiakes clear that the mature of the |)l'(‘("l;lli(7119
\\'ln'('h. must he taken depends on the cirenmstances. l .
" When a therapist determines, ar pusuant to the stundiards of his profes-
sion should determine, that his pationt presents .

Care inassessing
duty already owing

l ] . iserious danger of violence
lo another, he ineurs an obligation to use reasonable care o protect the
llnl('ndml vietin against such danger, ‘The dischirge of this duty may require
t e therapist o take one or more ol varjons steps, depending upon the nature
of llw‘('.:\s('. Fhus itmay eall or him (o warn the intended vietim of the danger,
o notify the police, orto tike whatever other steps are reasonabily necessary
mnder the civeumstances. . ’
s . . .
While the dischuge of this duty ol due ¢

\ ' ' are will necessarily vy with the
faets of each case, in oo

wh instiunee the adequacy of the therapist's conduct
m'u.sl be measured aainst the traditional neghigence stindard of the rendition
of veasonable care under the cirenmstances.” Turasoff . The Regents of the

,
;
|
!
i
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University of Califoraia, supra, 17 Cal 3dat -130-39, 551 P.2d at 340, 345, 131

Cal. Rptr. at 20-25,
The Conrt is of the opinion that the approach sagpested by this passage from
Tarasoff is appropriate, Iis not wnfuir to requive the psychotherapist (o take
those precantions which would be taken by a reasonable therapist under similar
circumstances. NMoreover, this Cowt refuses to rale as aomatter of Law that o
reasonable thevapist would never be required o ke precantions other than
warnings, or that there is never a duty to attempt to detain a patient. These issues
cin only be determined alter the parties have had an opportunity to prove whit
precantions a reasonable psyehotherapist wounld take inder the cirenmstances in
issne there. i

“To sunmarize, this Cowrt s of the opinion that under Nebraska law the
relationship beticeen a psychotherapist and his patient gices vise to an affirma-
tive duty for the benefit of thivd persons: This duty requires that the therapist
initiate ti'/!ul:'l't'r precaulions are reasonably wecessary 1o protect potential
victims of his patient. This duty arvises only when, in accordanee with the
standards of his profession, the therapist knows or should know thet his
patient’s dengerons propensitioy. present an unreasonable vivk of harmn o
othery,” 197 10 Supp. at 18893 (mphasis supplicd)

Although this court has never formally adopted Restatement
{(Sccond) of Torts § 315 (1U65), commented on in Lipari, we
discussed the concept ol special relationship in Robertson v,
City of Topeka, 231 Kan. 358, G114 P.2d 438 (1982). In Robertson
we held apolice otficer was not liable for the acts of an intosi-
ated person absent some special relationship with or specilic
duty owed the party injured by the intoxicated person’s acts. 231
Ko, al 3630 We observed aspecial velationship or specific daty
has een found when one ereates a foresceable peril, not readily
discoverable, and fuils to warn, 231 Kan. at 364,

Inactions where liability is predicated on negligent release off
apatient rom amental hospital, general vules ol negligence and
medieal malpractice control and there is no reason to apply the
concepl ol special relationship and the resulting altinmative duty
to take some special step to protecta thivd party or the public. We
are not called upon in this case to decide whether, in Kansas,
liability may be predicated upon a therapist's failure to warm a
victim or failure to detain based upon a special relationship and,
accordingly, decline to decide such issues in this opinion.

The answer to the first certilied question is " Yes” based on the
loregoing rationale, We recognize as a valid canse of action, a
claim which grew out ol a negligent release ofa patient who had
violent propensities, from a state institation, as distinguished
from negligent failure to warn persons who might be injured hy
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the patient as the result of the release. In answering the question
presented, we are only concerned with whether a duty exists in
such circumstance and if so, what the duty is. We have con-
cluded the duly exists and it is encompassed in the general

duties of physicians and surgeons. Whether or not a breach off

that duty occwrred wnder the particular facts herein is ontside the
scope of the question of law presented o us for determination,

The second certified question of Taw is:

DO STAFE DOCTORS, AS DISTINGUISHED FROM THE SU-

PERINTENDENT OR HEAD OF THE BOSPITAL OR INSTITU-

TION, HAVE LEGAL IMMUNITY UNDIER KANSAS LAW, IPRONM

CIVIL LIABILITY RESULTING FROM A RELEASE OR IPATL.-

URE TO WARN OF 'THE RELEASE OF A DANGEROUS PA.

TIENT?

As will be recalled the first certified question spoke of “negli-
gent release ol a patient™ as distinguished from “negligent fail-
ure o warn.” Literally in the second question we are bheing
asked to decide the immanity issue as to hoth neglivent release
and failure o warn theories of Tiability, We do not believe
however that such literal reading ol the question iy intended,
There is no claim in the case hefore us predicated upon failure to
warn, Further, the immuity issue is not dependent upon which
theory Hability is predicated. Finally, the cerlifying  court
(United States Court of Appeals, Tenth Cireuit) has in its cotifi-
calion summarized its own qaestions as follows:

“The principal issues are those which are set Torth ahove, munely, whether the
Kansas Supreme Conrt wondd recognize as aovalid canse of action o claim lTor
negligent retease of a pationt from a state hospital or institution, in the context of
the Fuets of this ease. And secondlby, whether the stall doctors, as distingaished
from the hospital, have an immunity similar to that which the trial court applied
o the superintendent.”

We therefore will consider the question as relating solely to
negligent release in the context of the facts of this case.

The cause of action herein arose before the 1979 enactment of
the Kansas Tort Claims Act (K.S.A. 1982 Supp. 75-6101 et seq.)
and accordingly, any discussion of the act would he inappropri-
ate in determining this question.

K.S.AAG-901 (Weeks) was the governmental inmunity statute
in cffect al the pertinent time hevein (1970, T'he statute pro-
vided:
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") 1 is hereby declared and provided that the foltowing shall be imnne
from Hahility and suit on anc implied contiact, or for negligence or any other tow,
except as is otherwise specifically provided by statute:

“(1) The state ol Kansas; and

“(2) baards, commissions, departiments, agencies, bureans and ins‘!il\!!inn\ ol
the state of Kansas; and

"(3) all committees, assemblies, groups, by whatever designation, wuthorized
by constitution or statute to act on behall of or Tor the stide of Kansas.

“(h) 'The immumities established by this section shatbapply to all the members
of the clusses deseribed, whether the same are in existence on the effective date
of this act or become members of any sueh class alter the effective date of this
act,”

In Kernoco Miller, 216 Kan, 7240, Syl $2, 533 P.2d 1244 (19
K.SCAL 46-901 (Weeks) was construed as follows:

“The inmunity anted by K.S.AL 4690 Ha) s limited to claims against the
State of Kansas and its howds, commissions, depatiments, agencies, bureans and
institutions; and all committees, assemblies and groups authorized to act on
behall ol the state, The words members of the classes deseribed,” appearing in
subseetion (b)Y ol the statute, are interpreted to o mean the various boards,
conmissions, ete., which wake wp the classes deseribed in subsection al, and
not the individuals composing the several elasses,” (lomphasis snpplied)

75),

The defendimt-physicians herein, accordingly have no statu-
tory immunity under K.SUALA6-901 (Weeks),

In Kern the folowing general vule was stided:

"Public officers, when pedorming the duties imposed upon them by statate
and dxereising in good Gaith the judgnent and diseretion necessiny therefor, are
not linhle personatly in divnages for injuries o private individuals resalting as a
consequence of their official acts. I pablic officers act outside the scope of their
anthority they may be held Hiable for damages resulting from their acts.” 216 Ko,
720 Syl 43,

Public cmiployees as opposed o public officers have no such
immunity, ‘The key issuce involved in this question is whether
stalf doctors al a state mental institution are public officers or
public employees.

As stated in Noel ¢, Menninger Foundation, 175 Kan. 751, 267
P.2d 934 (195:1), a case involving failuve o restrain o suicidal
palient;

“Ttis o general principle that for negligent or tortious candnet, lability is the
rules Tmmunity s the exception Lo the mile, created by the courts which have
applicd it The Law's emphasis is ordimrily on lability, not immunity for
wrongdoing.” 175 Kan, al 762,

Scee also Noel oo Menninger Foundation, 180 Kan. 23, 299 P.2d
38 (1956). In Rose ¢, Board of Isducation, 184 Kan, 486, 337 P.2d
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652 (195Y), a defendant school castodian contended he was
immune from liability for his negligent acts on the basis he was a
public officer, In rejecting this elaim, we stated:

“la prineiple as well as in logic, we think that sound public policy requires that
apublic enmployee he heldaecountable fur his negligent acts to those who suller
injury by reason of his misconduct, even thongh he is about the business of his
emplover (such as here, the schoot hoard) which is immane from tort liability

mnder the governmental function doctrine, In other words, the olticial cloak of

immunity should not extend to the negligent ciiployec soas to shicld him from
answering lor his wrongld act by which another has sullered injury.” 184 Kan. at
191, '

In Sowers e Wells, 150 Kan. 630, 95 P.2d 281 (1939), this court
was asked whatis a “public office” and who is a “public officer”?
150 Kan. at 633, In response the court answered:

“While the authorities are not in complete harmany in defining the term “public
ollice,” or "public officer,” it anivenally has heen held that the right o exercise
some definite portion of sovereign power constitutes an indispensable attvibate
uf "public office. ™ 150 Kan. at 6133,

Seealso Steere e, Cupp, 226 Kan. 566, 572, 602 1.2 1267 (197Y),
Two years belore Sowers, this court in Miller ¢, Ottawa County
Conmmrs, 16 Kan. A81, 71 P.2d 875 (1937), stated:

“The distinetion hetween an oflicer wid an ciployee is that the vesponsibility
for results is upon one and wot apon the ather, There is alse upon an ollicer the
power o direction, sapervision and contral. The distinetion belween a public
olficer and an employee is concisely made i 221G 3749, m the dollowing
Langagre:

“A public office is not the saine thing as a contract, and one contracting with
the government is in no just and proper sense an ofticer of the govermment. ‘The
converse is Hikewise trne sond an appointment or election o a public olfice does
notestablish a contract relation between the person appainted or elected and the
pablic,

T B3 AR BU5 i s stated:

T may be stated, as agenerd rule deducible from e cases discussing the
tuestion, that a position is w public office when it is created by Law, with duties
caston the incnmbent which involve an exercise of simne portion ol the sovercign
power and in the performance of which the piablic is concerned. and which also
are continning in their nature and not occasional or intermittent; while a public
employment, on the other hand, is o position which lacks one or more of the
foregoing elements.” (See, also, 93 AR 3320 16 Kan. at 48-1-85. (Imphasis
supplied,) ‘

Seealso 63 A, Jur, 2d, Public Officers and Fmployees § 11, p.
634, and generally §8 1-1-0; Annot., Distinclion hetwoeen Olffice
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and Employment, 110 AR 1076; and 35 Words and Phrases,
Public Officer, pp. 408-1.1 (1963).

In 63 Am. Jur. 2d, Public Officers and Employcees § 1, at p. 625,
it is commented:
A public officer is such an officer as is requited by law o be elected m
appointed, who has a designation or tithe given him by law, and who exercises
functions concerning the public, assigned to him by aw, The duties ol sueh
olficer do notwrise out of contract or depend for their duration or extent upon the
terms of a contract.”

Black’s Law Dictionary (5th ed. 1979), has defined publie
olfice and publice official,

“Public office. Essentin] charactevisties of “public office’ are (1) anthority
conferved by Lo, (2) Fised tenure of office, and (3) power to exercise some
portion of sovercign fanctions of government; key element of such test is it
‘officer” is carrying outl soeereign Tonction. Spring v, Constantino, 164 Conn, 563,
[565-69,] 362 A2d 871, 875 [T Fssentind elements to establish public
position as ‘public office” ares position must be ereated by constitution, legisla-
ture, or through authority conferved by legiskature, portion ol sovereign power of
rovernment mnst he delegated 1o position, duties and powers must be delined,
divectly or impliedly, by fegistatare or throngh fegistative anthority, daties st
he pedored independently withont control of superion power other than faw,
and position most lave some permaneney sued continnity. State v, Favlor, 260
Towa G338 (639 ] 10 NAV2A 289, 292 [(1I66)]) po HHOT.

“Public official, The hokder of a public office thongl not all persons in public
emplovinent are public officials hecanse public official’s position requives the
eacreise ol some portion of the soverein power, whether great or smadl. Towa of
Alington v, Bds. ol Conciliation and Avhitation, {370 Mass, 76491, 352 N 1.2d 9
[(H97T6YL" po H10T,

In the case belore us D, GO W, Getz, superintendent of the
Larned State Tospital was granted summary judgment by the
trind court on the basis he was a public olficer and henee immune
from Tiability, The “Act Tor Obtaining Care and ‘Treatment for a
Mentally T Pevson™ (K.S.AL 1973 Supp. 59-2901 ¢f seq.) placed
many duties upon Dr. Getz as the “head ol the hospital.” Among
such duties were authority to discharge o mental patient no
fonger in need of care or eeatment (K.S.AL 1973 Supp, 59-292:10)
discretionary anthority to grant convalescent leave to o patient
(K.S.AL 1973 Supp. 59-292:40); awnd authority to command auy
peace ollicer or other person to take into custody a patient who
was absent from the hospital without leave and to ransport same
hack to the institution (K.S.AL 1973 Supp. 5U-2926).

By contrast no similar grants ol authority are given o stafl
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physicians who were part of the unclassified service under the
Kansas Civil Service Act (K.S AL 1973 Supp. 76-12a03). K.S.A.
1973 Supp. 76-12a03 provided any physician could be removed
by the Director of Mental Health & Retardation Services, Fur-
ther, the Director was empowered to make all assignments and
reassignments of physicians to the institutions. The stall doctors
were under the control and supervision of the head of the
hospital, Dr. Getz, and the Divector of Mental Health & Retar-
dation Services. (K.S.AL 1973 Supp. 76-12a06.)

In Jagger v. Green, 90 Kan. 153, 133 Pac, 174 (1913), My
Tagger had been discharged from his position as a field man for
the Kansas City health department on the rationale he was a
public officer rather than a government employee and therelore
not protected by civil service Taws, Mr, Jagger hrought an aclion
in mandamus to compel the Board of Commissioners for Kansas
City to recognize his position was subject o eivil service. In
holding for Mr. Jagger this courl commented:

“Phe health commissioner is the only person connected with the deparbiment
of public health who holds w position aualogons o an office. The field men are
merely subordimte employees who wark ander his divection s stpervision
and for whose conduet he is vesponsible. o 0 [Tlhe field men POSNESS No
othevanthority which rises to the dignity of coporate power oflicially vested, It
s ot importot that the ordinance vses the term Collicers' i one place i
speaking of the appointees in the health departiient. Considering the nature of
the serviee, its relitive importance, its essentinlly subservient charcter, and the
placing of responsibility o results upon a superior who s given full power of
divection, supervision and control, it mnst be held that the plainti ! was not a eity
officer within the smeaning of the statate just referred Lo, .
‘ “Sinee the plaintilfis notoue of the appaintive officers or cmployees excepted
from the opertion ol the civil service act, he s entitled to elaim the henelit of its
provisions.” Y0 Kan. at 158,

In Jones v. Botkin, 92 Kan. 242, 139 Pace. 1196 (191, a
nurse-cell attendant at the state hospital for the criminally in-
sane, was fived by a warden, The warden argued Jones was a
public officer serving at the warden’s pleasure, This court held
Tones was a public employee ol the institution and accordingly,
protected by the civil service act.

Although a part of the criminal code, K.S.A, 21-3110 delines
“public emiployee” and “public officer” and henee should he
cited herein, KS.AL 21-3110 provides in pertinent part:

“(18) "Public employee® is a person employed by oracting for the state or by or
for a county, municipality or other subdivision or govermmental inslrnnu'nlu‘lil)'
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of the state for the purpose of exercising their respective powers and performing
their respective duties, and who is not a ‘public officer)

“(19) ‘Public officer” includes the ToHowing, whether elected or appointed:

(o) An execentive or administrative officer of the state, or a county, municipal-
ity or other subdivision or governmental instrumentadity of or within the state.

(Y A member of the legishuture or of a governing board of & county, munici-
pality, or other subdivision ol or within the state.

“(e) A judicial ollicer, which shall include a judge of the district cont, juror,
master or any other person appointed by a judge or court to hear or determine
canse or controversy.

() A hewring officer, which shall include any person authorized by Taw or
privade agreement, to hear or determine acanse or conbroversy and who is net a
judicial officer.

“(e} Al enforcement officer,

() Any other pesson exercising the functions of w public officer under color of
pight”

Notonly are these definitions in elfect now but they were also in

existence in April, 197-1 K.S AL 1973 Supp. 21-3110(18), (19).
Another set of statutory delinitions in effeet now and in 1974 is

K.S.A. 750301 (K.S.AL 1973 Saupp. 75-1301), which provides:

“Publie office. A position of public trust or agencey, ereated by the Ransas
constitution, by statute, by exccutive deeree or by an ovdinance orresolation ofa
municipal or quasismunicipal corporation passed in purssance of legishdive
authorily.

“Public officer. Any person who holds poblic office in the state of Kunsas,
exeept hatan attonmey-al-law, acting only in his o her professional capacity, who
holds no other public office shall vot he construed to be a public officer for the
purposes of this act, nor shall suel teem inelude any notary public orany peison
who holds win office i any political party and who holds no other public office,

“Public employee. Any emplovee of the state of Kansas or any muanicipal or
s i-municipal corporation, except tat an attorney-at-kow, acting only in his o
her professional capaeity, who holds no other public employment shall not he
comtrned to be a public employee for the purposes of this act.”

See also K.S.AL 75-4322(a) - (f) (K.S.A. 1973 Supp. 75-1322{a} -
/.
/ We conclude the staff physicians of stale mental hospitals are
public employees rather than public officers wnd hence have no
common Luw immunity,
Next defendant-physicians argue they have statutory inimu-
nity pursuant to K.S.AL 1973 Supp. 59-2032 which provides:
“Any person acting in good fith and without negligeace shall be free from all
liahility, civil or eviminal, which might arise ont ol acting pursuait to this act,
Any pesson who Toraccorrupt consideration or advantage, or nough malice, shall
make or join in making or advise the making of any Rlse application, repmt o
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order provided for in this act shall be guilty of o misdemeanor, and punished by a
fine of not more than one thowsand dollars ($1,0000 or by imprisonment in the
counly jail for not more than one (1) year.” (Knphasis supplied.)

K.S A, 1973 Supp. 59-2032 was a part of the “Act for Obtaining
Care and Treatment Tor a Mentally H Person™ in effect in 1974,
The statute has not heen amended substantively as have so many
other sections of the act,

This argument is without merit. The immunity granted by

K.S AL 1973 Supp. 59-2932 is conditioned on the person clainming
same having acted in good faith and without negligence. Clearly
the statute does not grant inmmunily for negligent acls and henee
is no shicld to a cause of action predicated upon negligence,
We conclude the answer to the sccond certified question s
No.” Stalt doctors employed inastate institution, as opposed to
the hospital superintendent, have no lTegal innmuanity from civil
Lability resulting from an allegedly negligent release ol mental
patient in 1971

m
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Stati 01 Kansas, Appellant, v. Ranpar C. Bekronn, Appellee,
(672 P.2d 607)
SYLLABUS BY THE Couvnr

LAPPELLATIC PROCEDURE—Statutory Right—Appeal Not Authorized in
Absence of Statute. The vight to appeal is statutory and, in the ahsence of a
statute which anthorizes an appeal, an appeal is not available to the losing
party in the district conrle State e, Hermes, 229 Kan, 531 Syl $ 1, 625 1.24d
11T (1981).

< JURISDICTION=—Objection to Jurisdiction of Court May Be Raised at Any
Time. An objection hased onabsence of jurisdiction of the subject matter must
be considered and may be effectively rised at any time. Such an objection
may be raised for the fivst time in the appellate court, even on the appellate
courl’s own maotion, Micheaux v Amalgamated Meatcutters & Butcher
Workmen, 231 Kan. 791, 648 P.2d 722 (1982).

S CRINONAL EAW—Appeal by State frome Dismissal of Some Counts from
Multiple-count Complaint—No Statatory Right to Appeal Prior to Resolution
of All Counts. There is no statutory anthority for the State to appeal from the
dismissal in a eriminal case of some of the counts of & multiple-connt con-
phlaint, information or indictment while the case remains pending before the
disteict conrt on all or a portion of the temaining counts which have not heen
dismissed and which have not heen finally resolved. State . Freeman, 234
Kan. 278, Syl 42, 670 P.2d 1365 (T983),

CAPPELLATE PROCEDURE—=Creation of New Appellate Procedure Con-
trolled by Legislature theeugh Statutes, This court Tas no power to create an
appellate procedure other than the appellate procedure contained in the
statutes. Only the Jegishitre has power o ercate an additional appellate
procedure for partial dismissal of a complaint, information or indictment, this
it has not done,

[Sa]

o)

Appeal from Shinwnee district court, Jases HL Hore, judpe. Opinion filed
December 2, TUH3 Dismissed.

Arthur R Welss, assistant distriet attorney, wrgued the caase, and Hobert T,
Stephan, attorney genceal, and Gene M. Olunder, districtattorney, were with him
on the hriel for the appellant.

Robert € Briscoe, legal inter, of “Topeka, segued the cause, and Michael
Kaye, supervising attorney, Washburn Linwe Clinie, of "Topeka, was with him on
the hriel for the appellee,

The opinion of the court was delivered by
Lockwrr, o This is an appeal by the State of Kansas ina trallic
prosecution from an order of the Shawnee County Distriet Court
dismissing one count of a two-count trallic complaint against the
defendant, Randall C. Bicklord, pursuant to K.S.A. 22-3602(h)(1).
A driver’s license cheek e was established by the Kansas
Highway Patrol at the interseetion ol South Topeka Avenue and




