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MINUTES OF THE __SENATE __ COMMITTEE ON JUDICIARY
The meeting was called to order by Senator Wint Winter, Jr. at
Chairperson
10:00 am.5HH. on March 16 198%in room _514=S ___ of the Capitol.

AM memberssxere present Exeept: Senators Winter, Moran, Bond, Feleciano, Gaines, D. Kerr,
Martin, Morris, Oleen, Parrish, Petty and Rock.

Committee staff present:

Mike Heim, Legislative Research Department

Jerry Donaldson, Legislative Research Department
Gordon Self, Revisor of Statutes

Jane Tharp, Committee Secretary

Conferees appearing before the committee:

Elwaine Pomeroy, Private Citizen

Ron Smith, Kansas Bar Association

Tom Bell, Kansas Hospital Association

Sister Mary Francine, Catholic Health Association

Randy Hearrell, Kansas Judicial Council

Ralph J. Rodgers, American Association of Retired Persons

House Bill 2009 - Durable power of attorney, health care decisions

The chairman reviewed the bill.

Elwaine Pomeroy stated he was testifying as a former senator and a private
citizen. He stated as a member of the National Conference on Uniform State Laws
I always had interest in durable power of attorney because I introduced it. Some
people are having problems with durable power of attorney in making decisions.
As a practitioner I have used the durable power of attorney. It is very helpful,
usually in helping a person who is concerned about someone to take care of them
and authorizing someone else to act for them. It is a way of preventing
guardianship and the expense of the cumberson situation. T have had no problem
in my practise with power of attorney. Mr. Pomeroy raised a question with regard
to new Section 7, that provides knowledge of compensation, and in the power of

attorney there is no right for compensation. This bill applies to all powers
of attorney. Good faith arrangements that have been made and are 1in place and
could not be changed after the fact. A committee member referred to page 2,

lines 64 through 70 and 76 through 95 that refers to "actual knowledge" and
inquired what is "actual knowledge"? The committee member stated concern for
accountability.

Ron Smith, Kansas Bar Association, referred to a letter he received from William
Q. Martin with The Smith County State Bank concerning House Bill 2009 (See
Attachment I). Mr. Smith stated the KBA does not have a formal position on this
bill. In response to a question Mr. Smith said in the next few years the legal
profession will be studying these issues.

Tom Bell, Kansas Hospital Association, testified the bill is designed to work
in conjunction with our living will law. It provides health care providers with
guidance concerning what powers of attorney may and may not do. It gives the
potential patient the peace of mind of knowing that a trusted person can be given
the authority to make these important decisions. A copy of his testimony is
attached (See Attachment II). He said we do support the bill and the amendments
Kansans For Improvement of Nursing Homes will provide. A committee member stated
this is a great effort and something we should do, but it can be ignored by
anybody anytime. Mr. Bell replied it would clear up some confusion because of
disagreement out there.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
heen submitted to the individuals appearing before the committee for 1

editing or corrections. Page Of _2 .
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room _514-5 | Statehouse, at ___10:00 am./jxgK on March 16 19.89

House Bill 2009 - continued

Sister Mary Francine, Catholic Health Association, testified there is a whole
category of people who have no one to speak for them. It gets families to discuss
and make decisions within the family. We have people who have no living
relatives, health care providers get caught in situations. It is very effective.
We in health care struggle to find a decision maker. For her hospital it would
be better to have it. People who are divorced and remarried in later life are
very interested in this. A committee member inguired, are you concerned there
is no requirement for manner of accountability. She replied, I am hearing it
more in the sense of fiduciary.

Randy Hearrell, Kansas Judicial Council, testified everyone wants something to
be done about this and not sure what they want done. He pointed out the judicial
council proposals as indicated in the balloon (See Attachment III). Mr. Hearrell
stated everyone is in favor of it we just need a way to do it. During committee
discussion, Sister Francine said we want a simple lay person's approach to
appointing a decision maker. It has been tied too much of this to a living will.

Ralph J. Rodgers, BAmerican Association of Retired Persons, testified the
association has indicated its approval, in principle, of the bill while the same
was being debated in the House. We reiterate such approval and support it. A
copy of the testimony is attached (See Attachment IV).

Since there was not enough time for all the conferees to testify, the chairman
announced the committee will spend 15 minutes tomorrow on this bill.

The chairman asked the interested parties to meet and provide a balloon version
of their proposed amendments.

Senator Gaines moved to approve the minutes of March 1, 1989. Senator Rock
seconded the motion. The motion carried.

The meeting adjourned.
Copy of the guest list is attached (See Attachment V).

Copy of testimony of Kansans for Improvement of Nursing Homes is attached (See
Attachment VI).

Copy of testimony £from Christian Science Committee on Publication For Kansas
is attached (See Attachment VII).

Page 2 of _2
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THE SMITH COUNTY STATE BANK

AND TRUST COMPANY

SMITH CENTER, KANSAS R |
Wll:LIAMQ..MARTIN ECE’VED
\allflze'rizi?gi?i'cer

MAR - 7 1989

KANSAS BaR
: ASSOCIATION
March 3, 1989

Mr. Ron Smith
Legislative Counsel
Kansas Bar Association
1200 Harrison

P.0O. Box 1037

Topeka, Kansas 66601

Re: Durable Powers for Health Care
Dear Ron:

This will acknowledge our recent phone conference regarding
my response to your February 20, 1989 letter to Steve Brown
who is President of the Real Estate, Probate and Trust Law
Section of the Kansas Bar Association. As a member of the
Section, Steve has requested that I respond to your inquiry.

Pursuant to your request I have reviewed HB 2009 and the
proposed revision presented by Marilyn Bradt of the Kansans
for Improvement of Nursing Homes. My thoughts and suggestions
on her proposal follow:

1. It appears that she is concerned about language in
the current law in that a fiduciary presently has no power to
make heath care decisions. As I understand the issue, her
concern relates to the last sentence of K.S.A. 58-612 which
reads as follows:

"The fiduciary has the same power to revoke or
amend the durable power of attorney that the
principal would have had if the principal were not
disabled or incapacitated."

Under New Section 6 of HB 2009, the agent of a durable power
of attorney for guardianship and conservatorship powers will
have the such powers as set forth in the instrument, but will
not include the right to revoke any previously existing
declaration under the natural death act ( In other words, a
1living will).

T take it that she wishes to make it clear that a "fiduciary
charged with management of all of the principal's
property..." (In other words, a conservator) would not have
the right to revoke the living will, nor would it have the o
right to revoke the a "power of attorney for guardianship’<%%féz

powers". 3_:,&,_5?7
P.O. BOX 307, SMITH CENTER, KANSAS 66967 (913) 282 -6682
) A1 Tachwens I



Mr. Ron Smith '
March 3, 1989
Page 2

If this is in fact the intent of New Section 6 of HB 2009,
then I would concur with Marilyn Bradt as to this issue.

However, I would not suggest that her designated language be
used. She suggests that the following be added to the cited
sentence,

"other than health care decisions pursuant to
Section 6."

I would think the use of the term '"guardianship" rather than
"health care" should be used to keep the terminology
consistent with existing law. K.S.A. 59-3002 (4) and
59-3002(f) contain definitions of the terms and it would
appear proper to have the durable power of attorney statute
use these words of art.

It appears to me that the general intent of New Section 6 is
to allow an individual to appoint by a power of attorney
document someone to act as a guardian (with the authority of
the designated agent to commence when a physician declares
the principal to be disabled or incapacitated). This in
effect allows for the creation of a de facto guardianship
without +the need for court intervention. Because of this I
would favor the use of the term "guardianship" for purposes
of consistency.

2. Marilyn Bradt has inquired as to why the term
"guardian of the estate" is used with the term "conservator".
I am not aware of the legislative history when this language
was adopted by the Kansas legislature when the Uniform
Durable Power of Attorney Act was adopted in 1980 other than
to note that such language was part of the Probate Code 1979
Amendments.

Section 3(b) of the Uniform Act specifically refers to
"conservator, guardian of the estate or other fiduciary
charged with the management of all the principal's
property..." I would see no reason to retain the use of the
phrase "guardian of the estate" in HB 2009.

3. The last suggestion presented by Marilyn Bradt is the
implementation of the Proposed Revision V to HB 2009. I have
carefully read both the existing New Section 6 and the
proposed revision and frankly find the existing language of
HB 2009 both more comprehensive and consistent with current
law especially with respect to terminology.

In summation, although I agree with several of the specific
suggestions presented by the Kansans for Improvement of
Nursing Homes as they relate to the _current law, I find the
existing form of New Section 6 preferable to the proposed
revisions.



Mr. Ron Smith
March 3, 1989
Page 3

I hope our observations and suggestions have been of help. If
Steve Brown or I can be of further assistance, please don't
hesitate to call on us.

Very truly yours,

William Q. Martin
Vice-President & Trust Officer

cc: Mr. Steven W. Brown
King, Adrian, King & Brown, Chartered
Attorneys at Law
P.O. Box 2120
Salina, Kansas 67402-2120

Ms. Marilyn Bradt
916 Tennessee, #2
Lawrence, Kansas 66044
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Donald A. Wilson
President

March 16, 1989

TO: Senate Judiciary Committee
FROM: Thomas L. Bell, Vice President

SUBJECT: H.B. 2009

The Kansas Hospital Association appreciates the opportunity to
comment in support of H.B. 2009. This bill would amend our current
durable power of attorney statutes to provide specifically for a
power of attorney for decisions concerning health care matters.

Traditionally, powers of attorney have been used in connection with
actions affecting the principal's -property. Some difference of
opinion has arisen whether such powers of attorney are restricted
to matters of property alone. The result has been an increasing
number of statutes concerning powers of attorney for health care
decisions. -

In addition, more states have begun to recognize that power of
attorney legislation can supplement current living will statutes.
While living will statutes have some inherent limitations, powers
of attorney provide, in most cases, for broader authority.

H.B. 2009 has a number of positive aspects. First, it is designed
to work in conjunction with our 1living will law. Second, it
provides health care providers with guidance concerning what powers
of attorney may and may not do. Finally, and most importantly, it
gives the potential patient the peace of mind of knowing that a
trusted person can be given the authority to make these important
decisions.

TLB:mkc
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[As Amended by House Committee of the Whole]

As Amended by House Committee

Sessiong of 1954

HOUSE BILL No. 2009
By Special Committee on Judiciary

Re Proposal No. 20

12-22

AN ACT concerning power of attorney; relating to the uniform du-
rable power of attorney act; health care decisions; amending K.S.A.
58-610, 58-611, 58-612, 58-613, 58-614 and 58-615 and repealing

the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.§.A. 58-610 is hereby amended to read as follows:
58-610. A durable power of attorney is a power of attorney by which
a principal designates another as the principal’s atterney in faet
agent in writing and the writing contains the words “this power of
attorney shall not be affected by subsequent disability or incapacity

of the principal™ or “this power of attorney shall become effective. .

upon the disability or incapacity of the principal,” or similar words
showing the intent of the principal that the authority conferred shall
be exercisable notwithstanding the principal’s subsequent disability
or incapacity.

Sec. 2. K.S5.A. 58-611 is hereby amended to read as follows: 58-
611. All acts done by an atterney in faet agent pursuant to a durable
power of attorney during any period of disability or incapacity of
the principal have the same cffect and inure to the benefit of and
bind the principal and the principal’s successors in interest as if the
principal were competent and not disabled.

Sec. 3. K.S5.A. 58-612 is hereby amended to read as follows: 58-
612. (a) If, following execution of a durable power of attorney, a
court of the principal’s domicile appoints a conservator, guardiamr of-

the estate or other fichretary,charged with the management of all of

e — strike

personal representative
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the princip/ul's proferty or all of the principal’s property except spj\

ificd exclusions? the attorney i faet agent is accountable to the

i

—or charged with the responsibility for the principal's

person

mhmnry/.w well as to the principal. The ﬁzl‘ncl'ny\rls the same

1

personal representative

power to revoke or amend the durable power of .\ttumcyzth.xt he ™

principal would have had if the principal were not dlSdbled or

1

personal representative

incapacitated. ,
(b) A principal may nominate, by a durable power of attorney,
a conservator, gwardin ofthe priveipats estate or guardian of the

.concerning the principal's property

strike

principal’s person for consideration by the courtTprotcchve pro-
ceedings for-the principal's person or estate are thereafter com-
menced. The court shall make its appointment in accordance with
the principal’s most recent nomination in a durable power of attorney
except for good cause or disqualification.

.Sec. 4. - K.S.A. 58-613 is hereby amended to read as follows: 58-

613. (a) The death of a principal who has executed a written power

of attorney, durable or otherwise, does not revoke or terminate the
agency as to the nttorney in faet agent or other person, who, without
actual knowledge of the death of the principal, acts in good faith

under the power. Any action so taken, unless otherwise invalid o

unenforceable, binds the principal’s successors in interest.

(b) The disability or incapacity of a principal who has previously
exccuted a written power of attorney that is not a durable power
does not revoke or terminate the agency as to the attorney in faet
agent or other person, who, without actual knowledge of the disa-
bility or incapacity of the principal, acts in good faith under the
power. Any action so taken, unless otherwise invalid or unenforce-
able, binds the principal and the principal’s successors in interest.

(c) A voluntary revocation by « principal of a written power of
attorney, durable or otherwise, does not revoke or terminate the

_agency as to the agent or other person, who, without actual knowl-

edge of the recocation, acts in good faith under the power. Any
action so taken, unless otherwise invalid or unenforceable, binds the
principal and the principal’'s successors in interest.

S

Sec. 5. K.S.A. 58-614 is hereby amended to read as follows: 58- :

614. As to aets undertaken in good faith reliance thereon; en

&Fﬁdavﬁe*eea%edby&e&aemeym&e%mdefapewereﬁ
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edge‘#mepmmwhdeﬁh;dﬁﬂbéﬁymme&pﬁeﬂym he
l—f&hee*efeheeft-hepewefeie&meyfequese*eeu{mﬁ ;
de%m%&ﬂeﬁwwmapewﬁe#m%m
teﬁﬂmﬂ&eﬂhye*ﬁm&eﬁ of Hime oF occurrenece of an event

" eapaeiby: Anyone prescnlcd with a power of attorney who, without

actual knowledge of any matters affecting its validity (and wit? t:;o i
obligation to make_affirmative inquiry into (my.matterls b(?y’on( d;i
express terms of the written document), a(j‘ts in gooc , lfa'zt : u: e
the power shall not be liable civilly or criminally for relying o

) Y. ‘ ,
pOle;OSfelc“t t:;miny durable power of attorney c?‘ntaining the wotds
“power of attorney for guardianship p()wcrs’:' or .po.wer .of (';\ (.)‘me)j
for guardjanship and conservatorship powers,  or s‘xmllur Wi sd.s :(}))\;v”
ing the intent of the principal that the al.lthonty cop Eri‘e
include the atthority to do acts that a guardian can go, s ‘a c(.)nv(ely
to the agent the suthority to: (a) do all acts that 4 guardl.an .Can 0
under Kansas law; ine the power to pidee pfmelﬁﬁt::
&ﬁy&lea-l&yef,melﬂdmgaﬁy e fae*l:‘;,te
take any such action ot a5 set gat in subseetions s (4
(5); (B); (D and 8) of K5-AN\pH4

eility or residg® and to pay them or eause

reasonable dompen ations [(b) make all necessary argangements
for the principal at any hospital, hospice, nursing home or sm;ll;r
institu}%n’; to employ, discharge health care personnel to include

e
7

"New Sec. 6. (a) Any durable power of attorney |,
showing the intent of the

principal to grant authority
to do acts that a conservator and guardian can do shall
convey to the agent the authority to do and perform all
acts which are set out in writing in the power of
attorney and in addition thereto:

(1) Do all acts that a conservator can do under
Kansas law, and in addition thereto the following:

(2) Do all acts that a guardian can do under
Kansas law, which shall include but not be limited to:

(A) make all necessary arrangements for the !
principal at any hospital, hospice, nursing home or
similar institution, to employ or to discharge health
care personnel to include physicians, psychiatrists,
psychologists, dentists, nurses, therapists, any other
health care providers, or any other person who is
licensed, certified or otherwise authorized or permit-
ted by the laws of this state to administer health!
care as the agent shall deem necessary for the
physical, mental and emotional well-being of the

principal and to pay or cause payment of reasonable
compensation therefor, or

(B) Request, receive and review any information,
verbal or written, regarding the principal's personal
affairs or physical or mental health including medical
and hospital records and to execute any release for
other documents that may be required in order to obtain
such information.
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physicians, psthlnsts, psychologists, dcnhsts,}m des, therapists
or any other ptxson who is licensed, certifie

7 or otherwise au-
thorized or permitted by the laws of this stafe to administer health
care; as the agent shall deem necessaiy for the physical, mental

and emotional well being of the principal and to pay them or cause

them to be paid reasonab compéns-.w;}’]fand
{c) request, receive-and review any in m\tmn, verbal or writ-

ten, regarding the principal’s personal affairs or physical or mental

health including medical and hospital records and to execute any
s"of other documents that may be required in orde:hh(ain
1 information.

Lhis power to contract and make decisions effecting the principal’s
healthshall not be construed to authorize the withholding or with-

drawal oflife sustaining procedures unless the principal€hall have

executed a Meclaration in accordance with the natyfal death act,

pursuant to K.5A. 65-28,101 ¢t seq., and amendptents thereto, and
provided further that the principal has not rexoked the declaration
as authorized by K.SM. 65-28,106, and griendments thereto. Thc

powers of the agent herdiy shall be linifed, however, to the extent

set out in writing in the power of ; orney[, and shall not include
the power to revoke or invalidate”a previously existing declaration
by the principal in accordapce\with the natural death act]. No
guardian powers shall be cffective dptil the oceurrence of the prin-
cipal's disability or incapfcity [as detdgmined by the principal’s at-

New Sec. 7. [lhﬂess‘mrd-m threextemt-provided fur Tirthe writter

dovumenmt;- the agent ot entttled o compemsation~ However] he
agent shall be entitled togeimbursement for all actual and reasonable

expenses incurred on behalf of the principal.
Sec. 8. K.S.A. 58-615 is hereby amended to read as follows: 58-

(b) A durable power of attorney may specifically
authorize the agent to withhold or withdraw life-
sustaining procedures by the execution of the declara-
tion on behalf of the principal in accordance with the
natural death act, pursuant to K.S.A. 65-28,101 et
seq., and amendments thereto. Provided however, if the
agent is not specifically so authorized, the power to
contract and make decisions effecting the principal's
health care shall not be construed to authorize the
withholding or withdrawal of life-sustaining
procedures unless the principal shall have executed a
declaration in accordance with the natural death act,
pursuant to K.S.A. 65-28,101 et seq., and amendments
thereto, which remains unrevoked. Unless otherwise
provided in the durable power of attorney, powers
granted hereunder shall not include the power to revoke
or invalidate previously existing declarations of the
principal in accordance with the natural death act.

(c) A durable power of attorney may specifically
authorize the agent to make decisions about organ
donations, autopsy and disposition of body. Unless
otherwise provided in the durable power of attorney,
powers granted hereunder shall not include the power to
revoke or invalidate previously existing declarations
of the principal relating to organ donation, autopsy
and disposition of body. Death of the principal shall
not prohibit or invalidate acts of the agent in

arranging for organ donation, autopsy or disposition of
body.

(d) No powers granted under subsections (a)(2),
(b), or (c), of this section, shall be effective until
the occurrence of the principal's disability or .
incapacity as certified in writing by the principal's |
attending physician or other physician as defined by
K.S5.A. 59-2902(j), unless the power of attorney |
specifically provides otherwise." '

strike

. reasonable compensation and
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615. This act shall be applied and construed to effectuate its general
purpose to make uniform the law with respect to the subject of this
act among states enacting it. Any power of attorney which is a valid
durable power of attorney under the laws of the state of the prin-
cipal’s residence at the time the power of attorney was signed, shall
be a durable power of attorney under this act. All acts taken by an
agent in this state under a power of attorney which would be valid
under the laws of this state, shall be a valid act. All acts taken by

-an agent for a principal whose residence is Kansas at the time the
" power of attorney is signed shall be valid if valid under Kansas law.

New Sce. 9. The- provisions of this act shall apply to all powers
of attorney regardless of when executed.

Sec..10.  K.S.A. 58-610, 58-611, 58-612, 58-613, 58-614 and 58-
615 are hereby repealed. SRR

Sec. 11.  This act shall take eflect and be in force from and after

its publication in the statute book.
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MEMORANDUM:
TO : The Judiciary Committee, Kansas State Senate.
. TROM : Frank Lawler, Chairman, SLC/AARP, per Ralph J, Rodgers, Esq.,

Member, CCTF/AARP,

SUBJECT : HMearing on EB-2009, "Uniform Durable Power of Attorney Act for
Kangag allowing an individual to make certain health and medical
care decigions on behalf of the principal."

At a gession of the State Senate Judiciary Committee
held at the State Capital, Topeka, Kansas on Thurasday,
the 16th day of March, A, D., 1989,

PRESFNT: HON, WINT WINTER, JR,, CMATRMAN,
Presiding.

House Bill No. 2009, being "An Act concerning power of attorney; relating to
the uniform durable power of attorney; health care decisions; and, amending
K. S. A, 58-610, 58-611, 58-612, 58-613, 58-61L and 58-615, and repealing the

existing sections, was duly brought on to be heard,

The supplemental note on said MB-2009, as amended by the Mouse Committee of the
Whole, provided, substantially, as follows:

1. That the Uniform Durable Power of Attorney Act for Kansas would
be altered to empower an individual "to make certain health
and medical care decisions, when necessary, on behalf of the

princinal;"_and,

2, That ircluded therein would be the further vower "to auth-
orize the withdrawal or withholding of life sustaining
rrocedures, orovided, however, that the vprincivnal has,
prior thereto, executed a Living Will in accordance with
aoplicable State of Kansas Law,"

The American Association of Retired Persons (ALAPR) has indicated its approval,
in principle, of the foregoing MB-2009 while the same was being debated in the
¥ouse, We reiterate such aporoval and support now, here. In addition, we
hereby pledge our support, in orinciple, of such other acts and the execution of
guch other documents, e.g., "Living Wills, Durable Power of attorney for medical
care decisions," as shall gseem most likely to preserve and protect the rights,
privileges and immunities of the principal and agent who, hitherto, shall have

been so designated.

AARP ig also concerned as to the manner in which the foregoing powers shall be
effectuated., Accordingly, we would agree, in principle, to the inclusion in such
documents certain orovisions of the Kansas Natural Death Act,.being X.S.4. 65-28, 101;
65-28, 102; 65-28, 103; 65-28, 103; B5-28,10L; 85-28, 105; 65-28, 166, £5-28,107;
65-28, 108; and, 65-28,109. In the event that such provisions are not bodily included

American Association of Retired Persons 1909 K Street. N.W.. Washington. D.C. 20049 (202) 872-4700

Louise D. Crooks President Horace B. Deets Executrive Director ) -
At Fachment Cormomsitfes
By A DAl CARSF ke

3-it-§7



in whatever Durable Power of Attorney Act with authority to make Medical Care
decisiong on behalf of a principal that eventually may -become’a part of the

law of the State of Kansas, it should, at the very least, orovide that the fore-
going principles shall be a part thereof and incorporated by reference therein,

In cloding, Mr, Chairman, we appreciate the fact that the Senate Judiciary Com-
mittee hag accorded (AARP) to appear and be heard on its position as to the
passage of this most important Bill,
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DURABLE POWER OF ATTORNEY

March 16, 1989

Mr. Chairman and Members of the Committee:

The members of Kansans for Improvement of Nursing Homes are drawn largely from among
the relatives and close friends of nursing home residents, or are themselves approach-
ing an age when nursing home care or other in-home care and assistance is becoming

a real possibility. As such they have experienced very directly the need for legis-
lation of this kind that will enable them to have some affect upon the course of

their own care beyond the time when they can themselves make such decisions. KINH

members strongly support the concept of this legislation.

Clearly, the goal and purpose of a durable power of attorney for health care is
to permit a person of sound mind and will (the principal) to designate another person
of his or her choice (the agent) to make health care decisions for the principal
in the event that the principal is unable to do so, and to assure that the agent
will act, as nearly as possible, as the principal would act if he/she were able

to make decisions.

To do that requires 1) that the principal freely choose the agent and communicate
to the agent the principles that should govern the agent's decisions, and 2) that
the agent, in assuming that responsibility, accept the obligation to carry out the

principal's wishes as fully as possible.

Certain elements should be included in a durable power of attorney for health care:
1) It should protect against coercion or duress.

2) It should provide specific instructions concerning the withholding orvwithdrawal
of life-support systems and should be explicit about what powers are not authorized.
A standard form for the document itself might be helpful.

3) It should provide some assurance that in accepting the durable power of attorney
the agent agrees to carry out the wishes of the principal to the best of his/her

ability, as those wishes are known.
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4) The statute should be as simple as possible, and readily understood by the consum-
er. The form, if prescribed, should be simple as well, and should contain all relevant
instructions in a single document.

5) It should not involve the courts in determinations of incapacity or guardianship-

type actions.

With regard to some of these elements, we find HB 2009 not entirely satisfactory.

We have, accordingly, worked with some other interested persons -~ conferees when

the bill was considered in the House -- to offer some changes we believe would improve
the bill. We have, in some instances, used concepts and language from the original

bill, HB 2824, introduced last session.

We strongly urge the committee to pass legislation that will provide us all with
the ability to set the course for our own later lives according to our own convictions
and desires. Conferees may well differ as to how to achieve that end; I am aware

of none who do not support the goal.

Marilyn Bradt
Legislative Coordinator



Christian Science Committee on Publication
For Kansas

820 Quincy Suite K Office Phone
Topeka, Kansas 66612 913/233-7483
To: Senate Committee on Judiciary

Re: House Bill 2009

Last year we gave enthusiastic support to HB 2824 with its
broad language which allowed a principal to authorize an agent to
choose from a wide selection of health care services on behalf of
the principal.

House Bill 2009, as originally drafted, was so restrictive
that it appeared to offer little beyond the choices allowed in
existing law. We appreciate the efforts in the House to make the
present bill more useful. Unfortunately, the bill still contains
provisions which can lead to confusion and which are more
restrictive than necessary.

The language of Section 3, which in current law refers to
property, seems to allow a fiduciary to remove Or override the
decisions of an agent designated to make health care decisionms.

New Section 6 is so intertwined with guardianship laws and
the natural death act that it is difficult to determine the extent
of an agent's authority. Further, this language places
unnecessary restrictions on the right of a competent adult, the
principal, to direct the choices to be made on his behalf by his
personally selected agent.

An amendment is needed to make clear that nonmedical
treatment is permitted in lieu of medical care. The following
amendment is requested:

"Nothing in this act shall be construed as prohibiting
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an agent from providing treatment by spiritual means
through prayer alomne and care comnsistent therewith,

in lieu of medical care and treatment, in accordance
with the tenets and practices of any church or religious

denomination of which the principal is a member."

This amendment could be added at the end of Section 6, after
line 152, if the bill is to remain similar to its present form.

We prefer, and support, the amendments being offered by
Marilyn Bradt of Kansans for Improvement of Nursing Homes. Qur
proposed amendment is included within those amendments and would
not need to be added separately if they are adopted.

Because a Christian Scientist may not be receiving medical
care, we prefer language in the bill to allow an alternative to a
physician's determination of incapacity. "Unless the power of
attorney specifically provides otherwise" seems to meet that need.

I will be available and will be glad to work with the
committee in developing suitable language for this bill. The bill
is needed and promises to be one of the most useful bills of this
session if it is simple enough to be readily understood by those

who would benefit from its provisions.

P

Keith R. Landis
Committee on Publication
for XKansas



