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MINUTES OF THE __HOUSE _ COMMITTEE ON _FEDERAL & STATE AFFAIRS

The meeting was called to order by Representative Ginger Barr at
Chairperson

1:34 g#n./p.m. on January 16 1990 in room _526-S___ of the Capitol.

All members were present except:
Representatives Douville - Excused
Peterson
Sprague
Committee staff present:
Lynne Holt, Kansas Department of Legislative Research
Mary Ann Torrence, Revisor of Statutes' Office
Juel Bennewitz, Secretary to the Committee

Conferees appearing before the committee:

Mike Santos, Attorney, City of Overland Park

Paul Morrison, District Attorney, Johnson County

Trooper Douglas Peck, Kansas Peace Officers Association (KPOA)
Jim Rumsey, Lawrence, Kansas

Jerry Simpson, Executive Director, Kansas Lottery
Reverend Richard Taylor, Kansans for Life at Its Best

SB 296

Mike Santos was a proponent of the bill making a plea for a uniform standard for
evidentiary foundation, Attachment No. 1.

Paul Morrison supported the bill stating DUI defense attorneys make the current
evidentiary foundation overly technical, Attachment No. 2.

Committee discussion:

1. Mr. Morrison explained the difference between admissibility and weight
of evidence.
2. It was established that DUI evidentiary foundation is statutory but otherwise
the same as that of other evidentiary foundation.
3. The machines used have to be certified by Kansas Department of Health
and Environment (KDHE).
| 4. There is nothing to prevent the attorneys and judges from meeting in a
! pre—-trial conference which might alert the prosecuting attorney to any
"crazy" defenses planned by the defense.
\

Trooper Douglas Peck supported the bill emphasizing the accuracy of the machines
used for breathalyzer tests, Attachment No. 3.

Reverend Taylor spoke as a proponent of the bill., He expressed surprise at
the existence of a book of prepared defenses for DUI cases. The Chairman
asked Reverend Taylor to submit a written statement for the committee record.

Jim Rumsey appeared on behalf of Ron Smith as an opponent of the bill,
Attachment No. 4, challenging the admissibility of evidence and accuracy of the
machines used.

differences in the machines used in determining intoxication levels.

2. Blood alcohol content (BAC) is considered more accurate than a breathalyzer
or urine test. There are also variables with BAC though there are fewer
arguments to be used against its results.

3. Depending on the court, the number of cases lost or dropped as a result of
current evidentiary standards is considered significant but less than half.

4. The Supreme Court has ruled that breath and BAC tests are not considered
invasion of privacy.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for l

2
editing or corrections. Page Of

Committee discussion:
1. Mr. Rumsey stated he would supply information to the committee regarding the



CONTINUATION SHEET

MINUTES OF THE House COMMITTEE ON Federal and State Affairs

room _526-5  Statehouse, at 1:34  xm./p.m. on January 16 , 19_89

5. The arresting officer has the option as to which test will be used though
a suspect can request a BAC. Refusal of the officer's choice of test results
in an automatic suspension of license.

6. The estimate was that 5-10% of DUI cases go to jury trial, the balance
is disposed of by pleas of guilty.

Staff was requested to check the Supreme Court for statistics regarding the number
of DUI cases resulting in jury trials.

Jerry Simpson presented an update of the Kansas lottery, Attachment No. 5.

When asked by Chairman Barr, Mr. Simpson had no objection to the introduction
of a resolution by the Committee to continue the lottery.

Committee discussion:

1. Lottery revenues are divided as follows:
60% - EDIF funds ($27.6 million)
30% - County reappraisal fund ($13.8 million)
10% - Department of Corrections Building fund ($4.6 million)

2. Approximately 1%% of total operating revenue ($1-2 million) is used for
advertising. A 3% increase has been requested for FY 1991 which is
comparable to similar lotteries.

3. There is no contract with the multi-state lottery but it has a positive
effect on the state lottery by an increased player base and jackpots.

4. Net sales refers to total sales minus free tickets, prior to any other
deductions.

5. The lottery staff has just completed a report by county, city, representative
and senatorial districts on the allocations of EDIF funds since the inception
of the lottery.

6. There is no prohibition by the lottery against ads reflecting how revenues
are spent.

7. The breakdown of lottery funds is approximately:

45% - prizes

30% - state gaming fund

5% - retailers selling the product

6.7%-vendors

13.3%-administrative costs (salaries, advertising, etc.)

8. The percentage for reappraisal cost by county should be available from
the Department of Revenue.

9. sStaff advised that historically funding has been mixed with general funds.

Representative Sebelius offered a motion to introduce a resolution to continue the
lottery, seconded by Representative Roper. The motion was adopted.

Chairman Barr requested KDLR budget staff work with her to provide the necessary
lottery information to the Committee.

The meeting was adjourned at 2:54 p.m. The next meeting of the Committee will be
January 18, 1990, 1:30 p.m. in Room 526-S.

Attachment No. 6 is Reverend Taylor's submitted statement.

Page 2 of 2
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Overland Park

January 16, 1990

Representative Ginger Barr

Chairperson of the House Federal & State Affairs Committee
State Capitol

Topeka, Kansas 66612

RE: SENATE BILL NO. 296 CONCERNING ADMISSIBILITY OF BREATH OR
BLOOD TEST RESULTS IN DUI CASES

Dear Representative Barr and Committee Members:

Since the introduction in 1982 of mandatory minimum jail
sentencing for first time DUI offenders and the per se .10 charge
in 1985, defense attorneys have increasingly attacked the
admissibility of blood and breath alcohol test results. In many
DUI cases, even though the arresting officer has meticulously
followed the statutory requirements for administering a breath test
the results are not admitted into evidence because of wvague and
oftentimes frivolous objections to the evidentiary foundation
necessary to admit the results. These defense objections are not
challenges to the certification of the officer or the testing
device, or even that the officer did not follow the required state
protocol -- officers invariably comply with these requirements.
The objections are generally esoteric, and at best speciously
imaginative. Examples include objections that the officer did not
comply with state agricultural regulations concerning measuring
devices, that the officer did not hear the defendant secretly belch
prior to the test, that the officer’s watch was not working
properly when he checked the twenty-minute period prior to the
test, or that the officer failed to ask the defendant whether he
had a lung removed prior to administering the test (even though the
results are not affected by the size or capacity of the defendant’s
lungs). Such objections are clearly not the basis for suppressing
the results of a properly administered test.

The only valid and logical foundation evidence necessary to
admit DUI test results is whether the officer was certified by the
state to conduct human breath testing, whether the testing device
was certified by the state to test human breath and whether the
officer followed the written state protocol for operating the
machine. Once these foundational elements have been established

Federal & State Affairs Comm.
Attachment No. 1
Law Department January 16, 1990

’ City Of Overland Park e City Hall ® 8500 Santa Fe Drive ® Overland Park, Kansas 66212 e 913-381-5252 e FAX 913-381-9387




Representative Ginger Barr
January 16, 1990
Page 2

the test results should be admitted. The defendant’s objections
to the results are relevant only as to the probative value or
weight to be given the results not its admissibility.

Because of the unique, creative and obscure nature of many of
these objections there is no case law on point to guide the Courts.
Senate Bill 296 would provide badly needed legislative guidelines
for the courts to use in determining the admissibility of DUI
breath and blood test results. While the case law is limited, the
language of the proposed Bill does parallel the general standards
for admissibility of test results given by our appellate courts in
the cases of Shawnee v. Gruss, 2 Kan.App.2d 131 (1978) and State
v. McNaught, 238 Kan. 567 (1986) (Copies attached). In addition,
the existing language of K.S.A. 8-1002(i)(j) provides for similar
evidentiary standards in DUI drivers license suspension hearings
(Copy attached). Finally, the State of Alaska has enacted similar
legislation concerning the admissibility of DUI test results.
(Copies attached).

We believe that Senate Bill No. 296 would enable prosecutors
and law enforcement officers to fairly and effectively apply the
DUI laws previously enacted by this legislature.

Ao b~

ief of Police

Michael R. Santos
Assistant City Attorney

MRS/akb

Attachments
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/= 2



upra,
d not
se of
ence-
. The
rineer
or the
ent to
3 with
s not

X

o

City of Shawnee v. Gruss

(576 P.2d 239)
No. 49,280

CITy oF SHAWNEE, KANsas, Appellee, v. JOHN J. Gruss, Appellant.
Petition for review denied April 28, 1978.
SYLLABUS BY THE COURT

1. AUTOMOBILES—Driving under the Influence of Intoxicating Liquor—

Independent Chemical Test. Under K.S.A. 8-1004, a breathalyzer test operator
is not required to inform the person being tested of his right to have an
independent test taken by some other authorized person or agency.

9. SAME—Driving under the Influence of Intoxicating Liquor—Breathalyzer
Test—Foundation to Admit Test Results. Testimony which establishes that a
breathalyzer test machine has been approved and certified by the State as of the
date of the test in question is sufficient foundation testimony to establish
validity of test results from the machine.

3. SAME—Driving under the Influence of Intoxicating Liquor—Breathalyzer
Test—Foundation to Admit Operator’s Testimony. Testimony which estab-
lishes that the operator of a breathalyzer machine has been certified by the State
of Kansas and is presently certified as an operator, and that the test he
conducted is in accordance with the operational procedure of said breathalyzer
‘machine is sufficient foundation for the operator’s testimony relative to the
results of the test. ’

Appeal from Johnson district court, division No. 3; BUFORD L. SHANKEL, jﬁdge.
Opinion filed March 24, 1978. Affirmed.

David R. Gilman and J. Steven Schweiker, of Overland Park, for the appellant.

James T. Wiglesworth, assistant city attorney, for the appellee.

Before SWINEHART, P.J., REES and SPENCER, JJ.

SWINEHART, J.: The appellant, John J. Gruss, was convicted in
the Municipal Court of Shawnee, Kansas, of driving under the
influence of intoxicating liquor. He appealed to the district court,
where his case was tried de novo to a six-member jury. He appeals
the jury’s verdict.

At the trial, breathalyzer test results showing that the appel-
Jant’s blood alcohol content was .11 percent were admitted over
his objections. K.S.A. 8-1005 states that a blood alcohol content of
.10 percent by weight establishes a presumption of intoxication.
The only question on appeal is whether the trial court erred in
admitting the breathalyzer test results.

The appellant argues that the admission of the breathalyzer
results constituted prejudicial error. The testimony presented at
trial showed some evidence of intoxication other than the
breathalyzer results (i.e., erratic driving, belligerent behavior, and
name-calling). Under the facts and circumstances of the case, we
concur with the appellant that the admission of the test results
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would be prejudicial if it was erroneous; however, for reasons
discussed below, we find that the trial court did not err in
admitting the breathalyzer results.

The appellant contends that the breathalyzer evidence was
incorrectly admitted because the City of Shawnee failed to lay a
proper foundation. He attacks the sufficiency of the foundation
testimony on the following grounds:

(1) The breathalyzer operator failed to examine the appel-
lant’s mouth for foreign substances prior to the test;

(2) the operator failed to observe the appellant for a period of
twenty minutes immediately prior to the test; ‘

(3) the operator was not qualified to administer the test;

(4) the machine was not properly certified;

(5) the test ampoule was not properly certified as containing
the correct chemical compound; and

(6) the appellant was denied a reasonable opportunity to have
an additional chemical test by a physician of his own choosing.

K.S.A. 1977 Supp. 65-1,107 authorizes the secretary of health
and environment to promulgate rules and regulations affecting
breath testing, including testing procedures and certification, and
periodic testing of operators and machines. Those guidelines are
found at K.A.R. 1977 Supp. 28-32-1, et seq. Briefly summarized,
the regulations require initial inspection of the testing machine
for accuracy with yearly testing and certification thereafter, and
initial training of operators with periodic proficiency testing and
yearly certification. The regulations also require that breath test-
ing machines be operated strictly in accordance with the manu-
facturer’s operational manual. Summers, a chemist with the Kan-
sas Department of Health and Environment, and Officer Morris,
who administered the breath test, both testified concerning the
requirements contained in the manufacturer’s checklist for the
Smith Wesson 900A, which was used to test the appellant’s
breath. The checklist requires that the test subject be observed for
a twenty-minute period during which time he must not belch,
regurgitate or ingest any substance. Belching, regurgitating or
ingesting within twenty minutes of the breath test could sub-
stantially affect the test results, according to their testimony.

The facts important to the determination of this appeal oc-
curred during the time span from the arrival of the appellant at
the Shawnee Police Department through his taking of the test.
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The appellant was divested of his personal property upon arrival
at the police station. After preliminary questioning for purposes
of police records, he was placed in the drunk tank where he
remained, with the exception of two or three times when he was
permitted to make phone calls in the hall to his wife and to his
attorney. There was no water fountain in the drunk tank. The
telephone was out of the sight of the officers who gave the test;
however, they testified that the area did not contain a water
fountain. The undisputed testimony was that the officers did not
visually inspect the appellant’s mouth for foreign substance, but
they did testify that, during the twenty-minute observation
period, he did not belch, regurgitate or ingest any substance.

Considering first the appellant’s contention that the test results
were inadmissible because he was not observed for a twenty-
minute period prior to testing, we find that there was a conflict in
the testimony regarding this fact. The appellant testified that he
was observed for less than ten minutes. The officer testified that
he observed the appellant for twenty minutes before testing him.
Although we agree with the appellant that failure to observe the
test subject for twenty minutes before administering the test
would invalidate the results, the question of whether the appel-
lant actually was observed for twenty minutes is a question of fact
to be resolved by the trial court. The officer’s testimony that he
did watch the defendant for twenty minutes constitutes substan-
tial, competent evidence supporting that finding of fact and it,
therefore, will not be disturbed on review.

Considering next the appellant’s contention that the officer did
not inspect his mouth for foreign substance, we find the argument
to be without merit. The officer’s testimony that the appellant did
not belch, regurgitate or ingest any substance during the twenty-
minute observation period creates a prima facie showing that he
had no foreign substance in his mouth at the time of testing. The
appellant presented no evidence to rebut that showing. _

The appellant also challenges the qualifications of the operator
and the breathalyzer machine. It is sufficient to say that the
Kansas Department of Health and Environment has established a
program for certifying breath testing machines and operators.
Both the operator and apparatus in question were currently cer-
tified at the time the appellant was tested. The current. certifica-
tion, in addition to the officer’s testimony that he had passed all of
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the periodic proficiency tests required (which measure both his
proficiency and the machine’s accuracy), shows the appellant’s
argument to be without merit.

Appellant argues that the test ampoule was not shown to
contain the proper chemical compound. The ampoule used was
shown to be part of alot spot-checked and certified to contain the
proper chemicals by the Wisconsin Alumni Research Founda-
tion. It is impossible to require more, for once an individual
ampoule is opened for testing it cannot be resealed. The ampoule
was shown to have been properly certified and, therefore, the
appellant’s allegation of error is without merit.

The appellant’s final argument is that the test results should
have been excluded because he was not notified of his right to
have an independent blood alcohol test conducted by a physician
of his own choice under K.S.A. 8-1004. Significantly, the statute
does not require police officers to inform an individual of this
right. The reasoning of the Kansas Supreme Court in Hazlett v.
Motor Vehicle Department, 195 Kan. 439, 407 P.2d 551, is per-
suasive.- There, the court declined to add by judicial gloss the
requirement that police officers inform a person who refuses to
submit to chemical testing for intoxication that his refusal will
result in an automatic suspension of his driver’s license under
K.S.A. 8-1001. Here, the appellant had the benefit of an attorney’s
advice concerning the test. Never having asked to take an inde-

pendent test, he will not now be heard to allege error.
Judgment affirmed. :

VOL.
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rission of LSS No 58,052 .. vuon ‘

= S’I‘ATE OF "KaNsAS, Appellee v. THOMAS R. 'MCNAUGHT, Appellant
ai general G ., (m3p2a4s) . L
deria re- gt . SYLLABUS BY,THE GOURT " -\, TR
y whether 1. CRIMINAL LAW—Vehwular Homicide—Driving under Inﬂuence—Medza
e holding . Coverage—Permitting: Spectators to. Wear. MADD and SADD Buttons in

L . Courtroom—Admissibility 'of Evidence—Testimony. of Witnesses Not En-

ourt...See . dorsed on Informatton—-—]ury Instructiqns—MotzonsforAcquzttal New Trial
980); and and Dtsmzssul Denied—Error in Sentencing. The record is examined, in a
966), both ' crlmmal action in which the defendant was convicted of vehicular homicide
1al statute (K.S.A. 21-3405) and dnvmg under the influence of alcohol (K.S. A, 1984 Supp.
was: com- . 8-1567), and it is held that the district court did not err (1) in permxttmg

, . " photographic,. atdio, and television coverage of the prelmimary hearing’and
riot err.In Lo ; the trial; (2) in overruling defendant’s motion to prohlblt spectators at the trial
ndant - for from wearing MADD and SADD buttons; (3) in its rulings. pertaining to. the
Y chariges . admission-of evidence; (4) in permitting two witnesses to testify whose names

were not endorsed on the information; (5) in its instructions to the jury; and (6)
- in gverruling defendant’s motions for dismissal, judgment of acquittal, and for
~ anew trial. The trial coult érréd in the sentence imposed.

2. SAME——Medm Covemge of Courtroom Proceedzngs—Balancmg of Constt-
tutional Guarantees and Due Process Rights. The propriety of granting or
denying permission to the news media to. broadcast, record, or photograph
, court proceedings inyolves weighing the constitutional guaranties of freedom

I of the press and the defendant srighttoa public trial on the one hand and, on
TS R Y s " the other hand, the due process rights of the defendant and the power of the

: : : " courts to control their proceedmgs in order to. permit the falr and 1mpart1al
+dministration of justice.””

3. 'SAME--Media Coverage of Courtroom Proceedings—Due Process Rights of

' Accused Not Denied by Television Trial Coverage. The due process rights of

" an fecused are not inherently denied by television ‘trial coverage, and no per

i se constitutional rule prohibits permitting broadcast or photographic coverage
RTINS fcnmmal proceedmgs

4. SAME—-Pretrzal Publzuty—-Change of Venue——Burden of Proof on Defend
ant to Show Pre]udwe in Community. The usual remedy for adverse pretrial
publicity is a change of venue and this should be so whether the adverse

Coy " publicity 'fs 'in the form of a pfinted newspaper or television exposure. The

" burden of proof is on the defendant to show prejudice in the community from

.media publicity, not by speculation, but as a demonstrable reality.

5. SAME—Media Coverage of Courtroom Proceedings—Prejudicial Effect—
\+.. Burden of Proof. Where a trial court permits photographic, audio, and televi-
.sion reproduction of the trial proceedings, the defendant has the burden to
prove prejudlce by showing that media coverage prevented the defendant
“from presenting his defense or in some way affected the ability of the jury to
judge defendant fairly.

6. TRIAL—Courtroom Decorum—Trial Court Discretion. In the administration
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of justice, the trial judge is charged with the preservation of order in his court

and with the duty to see that justice is not obstructed by any person or persons
whatsoever, The decision of whether the jury was or possibly could have beén
influenced by actions of spectators rests within the sound discretion of the
trial court, the exercise of which will not be disturbed unless it appems that
prejudice resulted. ~

. SAME—-Sentencing—Imprisonment and Restitution May Not Be Imposed
Together. Under K.S.A. 1984 Supp. 21- 4603(2), a trial court may not 1mpose

imprisonment, which mandates incarceration, with either probation or sus-.
pension of sentence, because to'do so would be to decree mutually exclusxve ,
penalties. Restitution may only be ordered in conjunctxon thh probatxon or' .

suspended sentence.

Appeal from Shawnee dlstrlct court ADRIANJ ALLEN, Judge Oplnlon ﬁled

Janualy 17, 1686. Affirmed in part and reversed in part. s L

“ril
Mark L. Bennett, Jr., of Marshall, Davis, Bennett & Hendnx of Topeka,
argued the cause, and Wilburn Dillon, Jr:, of Tilton, Dillon, Beck & Crockett, of
Topeka, was thh him on the briefs for appellant. :

Arthur R, Wezss assistant district attorney, argued the cause e'nd Robert T, -

Stephan, attorney general, and Gene M Olander dlatnct attorney, were with lnm
on the brief for appellee. S ‘

"
«

The opinion of the. court was delivered by

PraGER, J.: This is a direct appeal by the defendant Dr.
Thomas R. McNaught, from jury convictions of vehicular homi-
cide (K.S.A. 21-3405), a class A mlsdemeanor and driving under
the influence of alcohol (DUI) (K.S.A. 1984 Supp. 8-1567), a class
A misdemeanor.- The, defendant was acquitted of involuntary
manslaughter (K.S.A. 1984 Supp. 21-3404), leaving the scene of
an injury accident (K.S.A. 8-1602), failure to render aid (K.S.A.
1984 Supp. 8-1604), and failure to report an injury accident
(K.S.A. 1984 Supp. 8-1606). Following the convictions, the trial
court imposed sentences on ‘each count and the defendant ap-
pealed. o

'This case arose out of a ‘tragic automoblle ‘accident | whlch :

occurred on July 29, 1984, at about 8:32 p.m. on Northwest 46th

Street north of the city-of Topeka in Shawnee:County. Just prior
to the accident, Kathleen (Kathy) Bahr was riding a bicycle in a
westerly direction. The bicycle was: struok in the rear-by‘an

automobile dnven by the defendant in a westerly directiori‘on
46th Street. The evidence showed’ that, following the' 1mpact
Kathy Bahr’s body struck the hood of defendant’s  vehicle,
breaking the right side of the windshield, and she was, then
thrown over the back of the car. The blcycle became attached to
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in his court : the front side of the defendant’s vehlcle Defendant testified
 Or persons that, just prior to the accident, he had stopped at 46th Street and
have been Rochester Road and then proceeded west on 46th Street with his

tion of the

bpears that cruise control set at 50 to 55 miles per hour which was within the

posted speed limit. He testified that looking ahead he could see
no objects when suddenly there was a bang on his windshield.

e Imposed
not impose He thought that someone must, have thrown a rock or brick at his
ion or sus- ' car and he did not want to stop three or four miles from home on
v exclusive a dark highway. It reminded him of a previous experience he had
rdbiation or had in 1958 when a rock was dropped from an overpass onto his
o car as he was driving. Dr. McNaught felt that he should go home
inion, filed and report the occurrence to. the police. He kept driving and
o watching the fracture move across the windshield. He was be-
gfogfftf kf)‘% ginning to think he should stop. when he saw a patrol car’s red
C lights in. his rear.view mirror. Defendant then stopped his. car
Robeit T. and remained inside.until instructed by Deputy Sherlff Jeff
e with him Ritchie to open the car door. ..
. Deputy Ritchie testified that he flrst observed defendants
vehicle on 46th Street with its bright lights on, traveling at a high
o rate of speed and emitting sparks from under its right side. The
lant, Dl officer flashed his bright lights on and off but received no
ar homi- response from the oncoming vehicle. Ritchie continued to notice
ng under ~ the sparks as the vehicle passed. Ritchie then turned his car
), a class around and pursued the vehicle. He caught up with it approxi-
oluntary mately one mile. down the road. The vehicle stopped in the
scene of ' middle. of,the roadway without pulling over to the shoulder.
d (K_'S'A' Defendant asked the officer what the problem was. The officer
accident looked at the defendant’s vehicle and noticed a smashed wind-
tbe trlgl shield covered with blood and hair. Officer Ritchie showed the
dant ap- defendant a bicycle which had fallen from underneath defend-
SRR ant’s car as it hit a bump just before it came to a stop. The
it which defendant said that someone had thrown a brick at his vehicle
est 4§th ' approximately one mile back.
ust prior ~ Shortly thereafter, Trooper Thomas Wilson of the Kansas
yele In a Highway Patrol arrived at the scene to assist Ritchie. Trooper
o by an , Wilson noticed that defendant’s eyes were watery and bloodshot,
ctioni’ on ‘ and that he was swaying when walking. The trooper noticed a
impact, w . mild odor of alcohol on defendant’s breath. Trooper Thomas
vehicle, ‘ a Wilson; gave the defendant a horizontal gaze nystagmus test.
vas, then ' Trooper Wilson then placed defendant under arrest for driving
ached to ‘
Fotl
) 4

; o
/
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under the influence of alcohol. Wilson thereafter turned “de-
fendant over to Sergeant William Hudson of the: Shawnee
County Sheriff's Department who took defendant to the court-
house and performed a breath alcohol intoxilyzer test which
tested .136 percent blood alcohol. - - SR

The defendant was charged by: Sgt. Hudson with driving
under the influence of alcohol, failure to render aid at an injury
accident, failure to report an injury accident, and leaving the
scene of an injury accident.-Later, after Kathy Bahr died,-de-
fendant was charged in the complaint with involuntary ‘man-
slaughter (K.S.A. 1984 Supp. 21-3404) in addition to the charges
already made by Sgt. Hudson. Further facts will be provided'in
the discussion of points raised on the appeal. ¢ ' oo ot

The case was tried to a jury in Shawnee County District Coutt.

The evidence presented by the parties was highly conflicting.
Deféndant testified, in substance, that from 4:15 p.m.‘to 6:30
p.m. he and a friend had consumed three highballs, each!con-
sisting of one and one-half ounces of boﬁrbon,‘.iée,iand Tab; Dr.

McNaught and the friend then sat ‘down to dinner’ at'6:30 p.m,

during which* Dr. McNaught -drank a four ounce'’glass ‘of red
wine. Dr. McNaught's dinner companion left the hotse at 7:00
p.m. He testified that Dr. ‘McNaught had no trouble walking or
talking and displayed no effect of the alcohol at that time. Dr.
McNaught testified that he had nothing else to drink aftér his
friend left, and he then sat down to read a book. At around 8:30
p.m. he became hungry’ for something sweet. He drove to Sut-
ton’s North Plaza where he ‘purchased two bags of candy and
returnéed ‘to his car. He experienced no difficulty in walkirig,
talking, paying for the 'candy ‘or driving his car. ‘Dr.:McNaught
then proceeded to drive his vehicle proceeding -home on 46th
Street and 'the collision occurred. . T bRl

There was evidence presented by defendant that the drivers of
two other vehicles traveling on 46th Street had barely ‘avoided
striking the bicycle and had to suddenly turn aside in order to
avoid a collision. The defendant also presented expert testimony
that Kathy Bahr possibly had been struck by another automobile
as she lay on the pavement after the ‘collision with Dr.
McNaught's vehicle,: i e s T
- “The case was tried in''a highly‘proféssional"m‘anner by able
counsel for both sides and was submitted to the jury. The jury
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acquitted Dr. McNaught, of the felony charge of involuntary
manslaughter, leaving the scene of an injury accident, failure to
render aid, and failure to report an injury accident. It found
defendant guilty of vehicular homicide and driving. under the
influence of alcohol, both misdemeanors. Defendant filed a
motion for a new trial which was denied. The court then sen-
tenced defendant, and he filed a timely appeal. Defendant in his
brief on appeal raises.13 separate points involving claimed errors
at the pretrial and trial stages and in the imposition of sentence.

The defendant’s first two issues on appeal involve; the pres-
ence of cameras and audio recording devices in the courtroom.at
the preliminary hearing and again at the trial. Defendant main-
tains that the court’s allowance of photographic, video, and audio
reproduction of the ‘preliminary hearing and of the trial : was
inherently coercive to the jury and prevented a fair and impartial
trial. The tecord shows that, prior to the preliminary hearing and
in response to a, telephone .inquiry from the -court, defense
counsel wrote a letter to the judge objecting to cameras and
audio reproduction of the preliminary hearing, which had been
requested by the news media pursuant to, a Supreme Court rule.
Defendant filed a motion to establish his objections of record
with a copy of the letter attached. Judge Allen wrote a letter to
~ defense counsel explaining his reasons for allowing photographs
and audio reproduction at the preliminary hearing. Judge Allen
gtated in his letter as follows: . ... .

“The basis of your objection is the fact that potential jurors may see broadcasts

and therefore photographing and audio reproduction at the preliminary hearing

~ stage would be highly inflammatory and prejudicial to the defendant, particularly

dince this case has been thé subject of numeétous newspaper aiticles and televi-
sion and radio station stories already. ’ ‘ ‘

., “Criminal cases are commonly the subject of pretrial publicity and they
always have been so the basis of your objection addresses a matter which is
familiar to our legal system and satisfactory methods have béen devised to meet
the problem without denying the news media of their privilege to report the
news through the opportunity to voir dire jurors and, whenever necessary,
change venue. ’ ‘

;- “In this particular case, it is my opinion that the traditional methods devised
by the law for handling this problem are appropriate to this case and that it would
not be a proper exercise of the court’s discretion to deny the news media its
pi,';i'vile'ge of photographing and audio reproduction of the preliminary hearing in

iy

this case.

o el U :
Simply statgd, defendant maintains that the photographing
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and audio reproduction of the preliminary hearing wadHi
herently corruptive to potential jurors and thus had the effect’o
preventinga fair and impartial trial later. A determination of this
issue requires us to consider the background and developnient?
news media coverage of court proceedings in Kansas. In 1937
the American Bar Association adopted Canon 35 of the Canon
Judicial Ethics prohibiting broadcast and photographic covéra
of court proceedings. For a'discussion of the historical bac]
ground of Canon 35 see Chandler v. Florida, 449 U.S. 560 ¢

LEd2d 740, 101 S.Ct. 802 (1981). In 1952, Canon 35
amended to prohibit television coverage of judicial proceedi)
The State of Colorado was the first state to amend Canon 3
permit broadcast or photographic coverage of the judféiél “pr
ceedings in the state courts. The prohibition in Canon 35 ‘¢ont
tinued in effect when the American Bar Association replaced hs
Canons of Judicial Ethics in 1972 with the Code of Judi
Conduct. The Kansas Supreme Court, in Rule No. 601 of
Rules Relating to Judicial Conduct, adopted Canon 3A(7
Kan. cxxi), which prohibited televising and taking pictures
courtroom and the area adjacent thereto, subject to state
tions not involved here. o ‘ o e S e
In 1978, the Américan Bar Association’s Committee oni Fal
Trial—Free Press proposed that television, ‘radio, ‘and 'photo
graphic coverage of court procee per W
the trial judge determined that such coverage would
trusive and-would not distract the attention of trial particig
However, the proposal was not adopted by the ABA House,
Delegates. Since that time, the federal courts have continued,|
adhere to the prohibitions ‘against the taking of photograpzﬁ"’”’
the,col{lrtroom»during the progress of judicial proceedings'.
radio broadcasting of judicial proceedings from the courtr o
'In 1981, the! Supreme Court of Kansas amended the Code'
]udi’.c_ialt‘(30nd1i'c'tf under Supreme Court Rule 601, exempting tl
Supreme Court from the prohibition. Canon 3A(7)(d) (228 Ka
cxxxi). By order dated January 6, 1981, the court adopted"d‘ﬁm
Supreme: Court Rule No.:1.07 (235 Kan. lvii), which p’e_’r,rf{ittse
the use of audio tape recérders to record any portion of a hi
before the Supreme Court. Such recordings were to be closely
supervised to prevent distracting participants in the hearing.

impairing the dignity of the proceedings or to prevent in any way
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the interference with the administration of justice. Thereafter, in
April of 1981, the Supreme Court permitted the use of cameras
by the news 'media to-photograph proceedings before the Su-
preme Coutt during hearings conducted during the week of May
4, 1981, and later at proceedings held in June of 1981. On July
10,°1981, the ‘Supreme Court entered an order providing for a
bne-year  experiment - for photographic' and television news
media coverage of Supreme Court proceedings commencing
September 14, 1981, under restrictive procedures which limited
the number of TV caméras and required ‘a media pooling “ar-
rangement. By order entered 'June 16; 1982, the use of cameras
by the news media was expanded to include the use of cameras
in proceedings before the Court of Appeals. Television coverage
in the Kansas appellate courts was made permanent. Since that
time, the news media has been permitted television coverage in
the appellate courts upon request.” R S
" In 1983, the photographing'and recording of proceedings be-
fore the district courts of Kansas on an experimental basis was
considered. On: December 15, 1983, the court authorized the
news media and educational television: stations to photograph
and tape record public proceedings before the district courts of
the 3rd, 5th, 10th, and 18th judicial districts during the calendar
year of 1984. This was to be subject to certain procedures and
conditions specifically adopted by the court in Supreme Court
order 83 SC 14 (236 Kan. vii [Adv. Sheet No. 3]). The privilege
granted by the Supreme Court order was to be exercised by the
news media for the purpose of news dissemination and educa-
tion only. Condition No. 2 of the order vested in the trial judge
_the power to limit and control audio and television coverage in
the following language: " 2 = o
;')‘!"‘{'.2'2 ‘The privilege granted by Supreme Court Order 83 SC 14 does not limit or
estrict th’e"p‘o_wer,fauthority ot'responsibility of the trial judge to control thé
proceedings before the judge. The authority of the trial judge to exclude the news
t media or the public at a proceeding or during the testimony of a witness extends
;Spégyl;i person engaging in the privilege guthorized by Supreme Court Order 83
PO ST R R Lo ' ‘
The order also contained other specific restrictions on the use of
* cameras and audio reproduction in trial court proceedings, in-
- cluyding the 'requirement that the administrative judge of each
district designate a media coordinator to work with the judges
and the media in implementing the privilege conferred by the
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rule. All of these restrictions were designed to prevent disrup
tion or interference with the judicial proceedings involved; Qn
December 27, 1984, the Kansas Supreme, Court, in. responsé;}g
certain objections, modified the conditions and proceedings,iI
certain aspects and authorized the district courts in 13 ofithe 3
judicial districts to allow television cameras at ‘proceedixﬁigs '
ing the calendar year. 1985. Again the trial judge was giv
power, authority, and responsibility to control media covera
the trial, so that a fair trial would be insured.-On Decem ot 2
1985, the Supreme Court ordered that the rule remain, in fu
force and effect until: March 1, 1986, sy it

_ Generally speaking, the propriety 0 :

, broadcast, record, or photograp
proceedings involves i stitutional guaranties
freedom of the press.and the right to a public, trial on.the:0)
hand and, on the. other hand, .the due process rights;.of t
defendant and the power of the courts to control their proc
ings in order to permit the fair and impartial administration
justice. The courts also generally agree, that the cons_ti‘tu:tig
right to a public trial does. not entitle the press to, broadea
record, or photograph court progeedings, because the right t0.a
public trial is primarily for the benefit. of the defendan;
because the .requirement :of a public trial is satisfied:swhe
members of the press and public are permitted to attend ‘tx}g}
and to report what transpires.;.: .. 7 T (R N £ 12
. The effect of television qoyerage.of judicial proceedings
due process. right of criminal defendants was.the subject
decision in Chandler v. F lorida, 449 U,S:560. In Chandl
United States Supreme Gourt held that the due process:ri
an accused are not inherently denied by television. trial
age, and that no per. se. constitutional rule prohibits the
from permitting broadcast Q:fphotographi(:;'!coverage of ¢
trial proceedings.. The court pointed out, however, that depend
ing upon the circumstances under which such coverag
place, a due process violation might ‘résult. The’ courts. b
cautioned that there may be circumstances under which’
coverage ‘should be prohibited, particularly when' it wouls
a substantial adverse ‘effect; on “a’ ‘trial "participant. Wh
Broadcast or photographic coverage of court proceedings;  partif
ularly’ criminal trials, violates' the co’ristigtitional rights of%

sy b st Ot
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‘participarits, particularly rimninal defendants, depends upori the
circumstances under which' such coverage takes place.  Sug-
gested relevant circumstances are the location of the broadcast or
'p‘hotographic’eqUipmentf in the .courtroom; the degree’ of dis-
traction or disruption, if any, ¢aused by their présence; and the
effect of the presence and use of such equipment on the de-
fendant’s ability to’ present his ‘case. There are many cases

discussed in depth on this’ subject in an excellent annotation,
Media Coverage of Court Proceedings, contained in 14 A.L.R.
4th 121. The leading case is Chandler v. Florida, ‘mentioned

heretofore. , -

Sl gy el
~ The problem of media audio and televiswnvcovexagedof a
preliminary hearing, as ,d_isfti‘nguished from a trial proceeding, is

somewhat different, because a preliminary hearing is a pretrial

proceeding for the determination. of probable cause, and ‘trial
jurors are not present so as to be personally affected by the media
coverage of the preliminary hearing. It is well recognized, how-
“éyer,fthat;ad’vler's‘e; publicity at a preliminary hearing may endan-
ger the ability of a defendant to, receive a fair trial in situations

‘where prospective trial jurors read or hear the adverse publicity

‘and are affected in their judgment should they later sit as jurors.

( ~In Kansas City Star Co. v. Fossey, 230 Kan. 240, 630 P.2d 1176
(1981), this court discussed in depth the question as to when a
"district court n}a);fclose a preliminary hearing, a bail hearing, or
jany other pretrial hearing, in, ordet to avoid the prejudicial effect
‘of media publicity on the fairness of a future trial. In that case, it
.was held that a trial court may close a preliminary hearing, jail
thearing, or any other pretrial ‘hearing, including a motion to
.suppress, and may close a record only if:
. (1) The dissemination of information from the pretrial pro-
"- ceeding and its record would create a clearand present danger
" to the fairness of the trial, and . o .
() the prejudicial offect of such information on trial fairness

. cannot be .avoided by any reasonable alternative means.
. The usual remedy for adverse pretrial publicity is a change of
yenue and_:t‘his..should‘ be so whether the adverse publicity is in
4 t;he,,fqrm of a printed newspaper or television exposure. In State
‘v.-Richard, 235 Kan. 355, 364, 681 P.2d 612 (1984), it was noted

that this court has repeatedly held that one moving for a change
;of venue has the burden of establishing prejudice, and specific
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facts and circumstances must be established which indicate that
it will be practically impossible to obtain an impartial jury in the
original county to try the case. In State v. Crump, 232 Kan. 265,
Syl. 1 6, 654 P.2d 922 (1982), the following rules were statéd
concerning a change of venue in criminal cases; ,
“A change in venue in a criminal case lies within the sound discretion of the
trial court. The burden of proof is cast upon defendant to show prejudice in the
community which will prevent him from obtaining a fair and impartial trial,
Media publicity alone has never established prejudice per se. Defendan ‘must
show prejudice has reached the goihmunity to the degree it is impossible to get
an impartial jury.” L ALY i NN B ¢
To the same effect is State v. Taylor, 234 Kan, 401, 404, 673 P.2d
1140 (1983), which holds that when a change of 'venue is re-

quested, the defendant fnust show"that prejudice exists in the

gL
e

community, not by speculation, but as ‘a demonstrable reality.

In applying these rules to the factual circumstances shown in
the record in thé case now before us, it is cléar that defendant has
not ‘shown that his rights' were adversely affected by media
coverage in the courthouse during the preliminary hearing, nor

has he presented evidence that any individual juror’s ability to
judge the defendant fairly was influenced by media coverdge
prior to trial. The voir dire of the jurors was not transcribed for
the record nor were any affidavits or testimony obtained from
any juror as to the effect of pretrial publicity. We' hold that
defendant’s first point on appeal is without 'merit. © "
~ As to the defendant’s second point on the appeal, that the trial -
‘court erred in ‘allowing photographic, audio, and video repro-
‘duction of the trial proceedings, we have likewise concluded
that the defendant has failed to show prejudice resulting from
media coverage at the trial. The record shows that the trial court
on several occasions admonished the jurors to refrain from hear-
ing or reading media reports of the trial. In Chandler v. Florida,
449 U.S. 560, the United States Supreme Court stated that to
‘demonstrate prejudice in'a specific case, a defendant must show

something more than juror awareness that the trial is of sufficient
interest to attract the attention of the media. In this ‘case, 'the
defendant has failed to show in the record that the media cover-
age in the courthouse prevented defendant from presenting his
defense or in any way affected the ability of the jury to judge
defendant fairly. We hold this point to be without merit. "
The third issue raised on the appeal is that the trial court erred
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in overruling defendant’s motion in limine to prohibit the wear-
ing of Mothers Against Drunk Driving (MADD) and Students
Against-DrUnk’Drivin’g'(SA‘DD) buttons by spectators at the trial

on the basis that display of the buttons$ was inherently'coercive to

the jurors and prejudicial to the defendant’s right to a fair trial!
The trial court denied the defendant’s motion, stating that de-

fendant had not'furnished the court with any authority in support

of his motion: ‘Folléwin'gdéfendérit’é conviction, he also alleged
as one of the'grounds in his'motion fora new trial that the trial

court erred in overruling his ‘motion in limine to prohibit the

display of MADD and SADD buttons by spectators at the trial:
- One of the fundamental rights of a’crir‘ninal‘defe'ndant is his
right to a publié‘trialf‘Trial ‘court proceedings are generally
required to-bé open and public, and a public trial is one which is
public in ‘the ordinary, ‘common—Sén'se meaning of the term: A
public trial is not 'solely a private right of the parties, but one
involving additional interests; including those of the public. The
o6nbept of a-public-trial! implies that doors of the’ courtroom be

kept open and that the public, or such portion thereof as may be
sonveniently accommodated, be admitted, subjectto the right of
thé' court to exclude -objectionable icharacters. ‘As long as the
doors 6f a courtroom are open so that a reasonable proportion of
the public ‘is ‘allowed to attend, the:rightto a public trial is
satisfied. See 75 Am. Jur. od, Trial § 33, p. 146, and cases cited

1

therein. : :

‘In the adniinistration-of justice, the trial judge is charged with
the preservation of order in his court and with the duty to see that
justice-is not obstructed by any person-or persons whatsoever. A
large measure of discretion resides in the trial court in this
respect, and its exercise will not be disturbed on appeal unless:it
appears that prejudice resulted from the denial of a legal right.
One of the ideals of criminal jurisprudence is that a defendant is
entitled to a trial in'a calm judicial atmosphere, to mininize any
possibility of a decision being rendered on speculation or emo-
tion rather than on-the facts and logical reasoning. On occasions,
however, the decorum of the courtroom has been distrubed by
demonstrations by spectators..On. such occasions, in determining
whether or not a defendant was denied a fair trial, the decision of
whether the jury was or possibly could have been influenced is
one which is necessarily left to the sound discretion of the trial
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court, the exercise of which will not be disturbed. unless it
appears that prejudice resulted from the disturbance. In thi§
regard, see the excellent annotation on+“‘Disruptive Conduct of
Spectators in.Presence of Jury During Criminal Trial as Basis for,
Reversal, New Trial, or Mistrial” as contained in 29 A.L.R. 4th
659. , T P P R SRCRU RTINS |
These same. principles of law. are recognized:in the Kansag
cases. In State v. Franklin, 167 Kan. 706, 208 P.2d 195 (1949), the;
defendant was charged with murder in the second degree.and,
while the defendant was testifying in his.own behalf, the mother
of the victim of the homicide arose in.the courtroom: and
screamed, “He killed my: son,” repeating. it four times. The,
Supreme Court on appeal stated that the real concern of the
matter was whether the outburst had:the effect of denying_thek
defendant the fair trial to which he was entitled. The court stated
that it realized that there are instances in-which, depending upon
the particular facts and . circumstances, ;outbursts of emotior
weeping, fainting, applause, or.other demonstrations could.be
considered so highly prejudicial to the rights of a defendant as to
require the granting of a new trial, but the court did/not feel th
the case before it would fall withinythat class. The court stated,
that. it .was within..the, sound discretion . of . the trial judge.to
determine the effect of such outbursts or demonstrations and, in
the absence .of a clear showing that the jury was improperly
affected thereby to the prejudice of the defendant, the ruling .of
the lower court in denying a new trial would not be disturbed
We. also note State v. McMahan, 131 Kan:, 257, 291 Pac.,743
(1930), where it was held that unless it.is shown by the ,defehdan};{ ,
that the demonstration was- of such-a character as:to have .in-
fluenced the jury or affected its verdict; it cannot be regarded a Y
ground: for. reversal of a.convictionii, 1, o - it o gp
" In the tase now before. us;: the defendant contends. that the
display of MADD and SADD buttons by spectators at the trial
was inherently coercive and prejudicial to the: defgndant;\Ih'.z,
question of prejudice resulting from the display of MADD and,
SADD buttons by $pectators is one:of-first impression in Kansas}
Cases in other jurisdictions have addressed the same or similay
issues. ‘vt NI ( i : PO A I S R LI , :
.In State v. Johnson, 479 A.2d. 1284 (Me. 1984), the defenda
was convicted of manslaughter arising out'of an:.automobile’

creny IRy

s
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collision. It was' held that a meré sﬁb‘wihgbf awareness on the
part of the jury of a well-known organization such as MADD was
insufficient to demonstrate’ actual prejudice $o as to'require
reversal as a matter of constitutional due process. :
In Smith v. State, 460 So: od 343 (Ala.'Crim. App. 1984), the
defendant’ Smith was convicted "of- murder  resulting from a
head-on' automobile collision.' The “evidence showed that the
defendant was given a blood alcohol test :and the results greatly
éxceeded the statutory- Jevel of! intoxication. On appeal, the
defendant contended that the preserce’of Mrs. Dee Fine in’ the
cO\‘throom"‘inﬂueric’ed the jury’s decision. Mrs. Fine was ‘well

known as being'instrument‘al in organizing MADD in' Alabama.
The appellate court held that no prejudice had been shown gnd

affirmed the conviction, ~ frE o L
+In State v."McMurray, 40 Wash.  App. 872, 700 P.2d 1203
(1985), defendant appealed his conviction of negligent homicide.
The defendant had pleaded guilty'to DUI arising out of the same
aceident. On appeal, defendant”coht‘ended that his trial was
unfair, because MADD members attended the trial. The opinion
does ‘ot specifically state ‘whethet the MADD' members dis-
played buttons to indicate their- affiliation with MADD. The
Washington Court of Appeals found no prejudice had been
shown arising from the MADD members’ attendance at the trial
which would justify reversing the conviction. R

“IniState v’ Franklin, WL Vas e, 397 S.E.2d 449

- (1985), the Supreme Court of Appeals of West Virginia held that
the obvious presence of nembers of organizations dedicated to
stiffer penalities for drunk drivers, who were wearing badges,
did irreparable damage to defendant’s right to a fair trial and that
the defendant’s conviction should be reversed: 1’ that case, on
voir dire at thé outset of the trial, @ woman appeared for jury duty
'wedring a large ‘bright yellow M‘ADD. lapel button. Apparently
the local sheriff had handed her the button and told her where to
>s’it‘r. Although the prospective juror was immediately excused, the
sheriff and other members of MADD remained highly visible
~ ‘lthfoughout the trial. The defense counsel repeatedly requested a
‘mistrial or alternatively asked the court to order removal of
‘MADD buttons or the spectators wearing them from the court-
room: The trial ‘court took no actiony although from 10 to 30

‘MADD demonstrators prominently displayed MADD buttons
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and sat directly in front of the jury throughout trial. The defend-
ant contended that this demonstration by the MADD ‘members
deprived him of a fair and impartial trial. The, trial court con-
ducted an extensive voir dire on the subject of MADD. and
dismissed two potential jurors as a result of the voir dire but
refused to take any other action against the MADD presence,
The appellate court noted the right to public ‘access ito -4 -
criminal trial should be coordinated with the constitutional right
of a defendant to a fair trial. The appellate court concluded that, -
under the factual circumstances shown in that case, the spectdy
tors were clearly distinguishable from other visitors. in !
courtroom and, led by the sheriff, they constituted a,formidab]
albeit passive, influence on the jury. The appellate court stated
that it could not say that the presence of the spectators wearing
MADD -buttons, combined with: the presence and .activities! of
theluniformed.sheriff leading them, did:not do irreparable ‘dam}
age to the defendant’s right.to a fair trial by an impartial jug
The record in the case now before us does not show the factu
circumstances present on this issue, The record is absolutely
silent regarding the number of 'MADD. and SADD me bers
attending the trial or how 'many .of them wore buttons! Duririg
oral arguments in this case,. defense .counsel . contende
there were always 20 to 30 members of MADD injthe cour
The prosecutor stated. that. there were, only three to, fogr;§
persons present wearing buttons. Defense counsel contende
that one juror voiced some concern about the incident.to.Jud
Vickers after trial. The prosecution denied. that allegation|
record ‘does not contain -an affidavit or; the testimonyof
person that the jurors showed .any ,concern. about thes:
. We have, carefully considered this issue and concluded;tha
the defendant has failed to show. that he :was. prejudiced.if
way by the wearing of MADD and SADD buttons,by spectal
in the courtroom. A reading of the record and a.considerations
the verdicts of the jury,in this case show that the member th
jury carefully considered the:evidence and were not, pxe, dice
against the defendant.. As noted; heretofore in the opinign ¢h
jury acquitted the defendant of inyoluntary;manslaughts ’
only felony charge, and,also acquitted the defendant; of; leav
the scene of an injury.accident, failure.to render aid; and failu

to report an injury accident. The jury, found the: defendant gy
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of vehicular' homicide: and driving under the .influence of al-
cohol, both misdémeanots. The trial judge: was present at all
times throughout the trial and-had a full opportunity to observe
the conduct of the spectatorsiand consider any effect they might
have on the jury. We cannot say as a matter of law that the trial
court abused its discretion‘in refusing to require the spectators to
remove their buttons or in denying the defendant’s motion for a
new trial. Under all: of the circlimstances, we have concluded
that the defendant has failed to show that he was prejudiced in
any way by the conduct of the spectators, and we hold that he-is
not entitled to a reversal of his ‘conviction based upon this issue.

‘The fourth issue raised oh appeal is that the trial court erredin
refusing tonadmit evidence: offered by the .defense that- the
defendant had taken and passed ‘a polygraph test. The rule in
Kansas is that, in the absence of a stipulation’ between ' parties,
the results of a polygraph’examination ‘are not admissible into
evidence. See State v.:Mason; 238 Kan: 129, 708 P.2d 963 (1985),
citing many prior:Kansas décisions. It has been said that one of
the primary reasons for disallowing polygraph evidence is the
weight commonly placed upon the ‘evidence by the jury, which
fesults in the jury function being usurped. State v. Martin, 237
Kan: 285, 293, 699 P.2d 486 (1985). In the present case there was:
no stipulation, and the trial court did not-err in refusing to admit
the results of the polygraph: examination.: - Wt
. The fifth point raised on the appeal is that the trial court erred
in‘admitting the results of the intoxilyzer test into evidence. The
defendant first contends: that the machine was not shown to be
sufficiently accurate or reliable to allow the results of the breath
test to be considered by the jury. The Kansas Court of Appeals-
has addressed the foundation necessary to admit the results of

~ such a test, stating that testimony which establishes a breatha-

lyzér test machine has been approved and certified by the State
as of the date of the test is sufficient foundation testimony to

" establish the validity of thé test results from the machine. City of

Shawnee v. Gruss, 2 Kan. App. 2d 131, 576 P.2d 239, rev. denied
995 Kan. 843 (1978); State v. Bristor, 9 Kan. App. 2d 404, 682
P2d 122; rev’d on other grounds, 236 Kan. 313, 691 P.2d 1
(1984). In this case the intoxilyzer test was given to defendant on
July 29, 1984, The State presented testimony from the supervisor
of . the breath/alcohol :program of the Kansas Department of
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Health that the particular intoxilyzer machine was tested on July
24, 1984, and again on July 31,” 1984, and 'was: functioning
properly. Furthermore, he testified that at the time the test was
given the particular intoxilyzer met all of the requirements
required by law. This evidence was sufficient to .show the
reliability of the breath test conducted on the defendant and to
provide a foundation for its admission into evidence. i
The defendant next argues that the intoxilyzer test was not
administered at the direction of the arresting officer pursuant to
K.S.A. 8-1001, which states that such test shall‘be:admi'nistered at
the direction of the arresting officer. -Simply" stated, ' Trooper
Wilson arrested the defendant but he did not ‘administer the
intoxilyzer test which was ‘administered later by Sgt. Hudson.
Because of an agreement between the: Highway Patrol and the
Shawnee County sheriff's office covering territorial jurisdiction,
the sheriff's department had supervisory jurisdiction..over the
highway where the accident occurred in this case: It is clear that
State Highway Trooper Wilson, :after placing the ‘defendant
under arrest, turned the defendant over to Sgt. Hudson at the
scene of the accident. Hudson read ‘defendant. his Miranda
rights, booked the defendant .into jail, conducted the test, and
also filed the notice to appear which :made him the arresting
" officer. We, have no hesitancy in: holding -that the statute was:
satisfied, because the intoxilyzer test was administered by one of
the arresting officers. T U B S c e e
_ The defendant next contends that the defendant was not ad-
vised of his right to have an independent  test of his-breath
conducted by a person of his own choosing nor was: he afforded
such opportunity to have such a test conducted at the time of his:
arrest’ Although K.S.A. 8-1004 allows:such an independent test;
there is.no requirementthat«.thearresting officer advise the
person arrested that he has a right.to an independent test. The:
defendant also argues that the results of the test should not have:
been admitted,‘becausethe sample of defendant’s breath was not
fetained by the:State for-testing at-a later time by an expert of
defendant’s choosing. In State v. Young, 228 Kati..355; 363, 614:
pP.2d 441-(1980), this court held that an -arresting officer is nott
obligated to advise a‘person'of his statutory right to an indepen-:
dent chemical test by a person of his choosing and that the failure’
of the arresting officer.to automatically : furnish the defendant:




Vor. 238 ~ JANUARY TERM, 1986 -

State v. McNaught

with a sample of his breath is not a denial of due process. See
also Standish,v. Department of Revenue, 235 Kan. 900, 683, P.2d
1276 (1984), where the court discusses the warnings requited, in
addition to. the Miranda warnings, which-an officer making a
DUI arrest ‘should make. For the above reasons, we hold that the
trial court did not err in ,admli'tting,the" results of the intoxilyzer
The defendant next contends, that the trial. cgurt(:erfred,ilr'r
admitting the results. of tests. conducted by officers to show the
visibility of the victim’s bicycle reflectors. Defendant argues that
these tests were not disclosed pursuant to a discovery. order and
that the tests were pot_c«onducted under conditions similar to
those existing at the time of the accident. The State contended
that the tests were conducted solely for the purpose of deter-
mining whether Kathy Bahr's bicycle reflectors were visible
from a distance of 100 to 600 fee‘t{és;‘;'e’quire‘d by K.S.A., 8-1592.
Such, evidence was, not contemplated: by theupr(')secutio'n;‘no;

were the tests con lucted untilafter defendant’ s voir dire examir
nation stressed the lack of ,yisibility of the victim’s biclycle,‘W'ei
find ho. error in the, admission of this evidenge. The test results
wére\relev,a'r}t on the issue ‘whether the bicycle reflectors satis-
fied the requirement of the statute that they be visible from 100
to 600 feet to ‘a"n_._gncoming,vehicle with low beam lights. The
jury was made well aware that the test was conducted on level
ground using stationary vehicles while the accident occurred on

a hill while both th bicycle and defendant’s car were moving.

eld L

We hold that the trial court did not commit error in admitting the
evidence. L B |
,,The‘,sevqnth issue on the appeal is whether the trial court
~exred in allowing thgftestimony‘of;Sté‘vé'Hale and Eileen Bur-
nau, whose names were not endorsed on the information. Late
endorsement of witnesses is cc‘)\'/'ere;‘d,by‘ K.S.A. 1984 Supp. 22-
:',329;1(6)’.;:In State, v. Costa, 228 Kan. 308, 315, 613 P.2d 1359
(1980), it was held that the endorsement of additional witnesses
on an information is a matter of judicial discretion and will not be
t};l‘ga,‘l,)gs'is for ‘re,\‘/ersal absent proof of an abuse of discretion. The
‘test i whether or not the rights of the defendant were unfairly
prjajudi'cedgby the late endorsement. The purpose of the en-
dorsement requirement is to prevent surprise to the defendant
and to give him' an ‘opportunity to interview and exam'inebthe
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witnesses for the prosecution in advance of trial. Seealso State'tl,

Royal, 234 Kan. 218, 670 P.2d 1337 (1983). The record shows that .
the name of Steve Hale was on a list of Soldier Township
personnel furnished to the defense prior to the’ pr‘elimihér'y
hearing. The defendant subpoened Hale for the prelimir“xaf’y{,
although Hale did not testify.’ The trial court p'ermitted‘thé
prosecution to call Steve Hale as a witness but provided the
defense an opportunity to interview him before he testified. We
““hold that, under the circumstances; the defendant was not p‘i"e'l
judiced. Eileen Burnau testified ‘at the preliminary hearing
where she was cross-examined by “the defense. She did not
testify any differéntly at the trial. Under the circumstances, we
hold that the trial court did not abuse its discretion in permitting
her to testify at the trial. o R
The eighth and ninth points raised on the appeal concern the
trial court’s refusal to give certain instructions requested by
defendant and also certain instructions submitted to the jury. We
have considered the arguments of counsel and find no error. Theé
propriety of instructions given, to the jury is'to be gauged by
consideration of the instructions as a whole; each instriction
must bé considered ih‘c‘:drijriinctid‘r'f"lwith all the others.'State’V,
‘Price, 233 Kan. 706, 664 P.2d 869 (1983). Considered as a whole,
the instructions as given adequately instructed' the jury on all
phases of the case. " A L Lol
* The tenth point raised is that the trial court etred in its answers
to questions asked by thé jurors during deliberations. We ca;rihcjl‘t
say that the trial court erfed in any'way in its responses to the two
questions _presented to the court by the jury. R
“"The eleventh issue on appeal is whether the trial court erted in
overruling defendant’s motion for dismissal or, in the alternative,
" defendant’s motion for, acquittal. Simply ‘stated; ‘the defendant
challenges the siifﬁc"ie'ticy""c")f ‘the evidence to sustain the twd

guilty verdicts in this case. A'trial judge, passing ona defendant’s

motion for judgment of acquittal or for ‘dismissal because of
insufficiency of the evidence, must determine whether upon the

“svidence, giving full play to the tight of the ]ury ‘to detéimine

credibility, weigh the GViden'ce,“é.ndfdraw justifidblé ihfeyédéEé

“of fact therefrom, a r‘qasonéble.'mind or a rational trier of fact
' might fairly conclude ‘guilt beyond a reasonable dgubt’. State v.
“Falke, 237 Kan. 668, 703 P.2d'1362 (1985). We have no hesitan¢y
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1n holdlng that the reécord: reﬂects sufficient evidence to show
that the defendant was drlvmg iinder the influence of alcohol
4ind in a nianner Wl‘llCl‘l dewated from the standard of ‘care of a
reasonable person. The j jury Was'undoubtedly impressed by the
fact' that, following’ the 1mbact“of the déceased’s body with
defendant § w1hdsh1eld he falléd to' stop ‘and drove a’ tmle down
the highway;’ even though thé’ ‘'deceased’s ‘bicyclé” was ‘being
dragged’ undex‘ ‘defendant’s’ ca¥. The ev1dence presented at the
trial ‘was' sufficient to satxsfy ’the legal reqmrements and to
sustam ‘the two guilty verdicts. " LR

~The twelfth: point on ‘appeal is that thé’ trial court ened in
denying defendant’s motion for a new ‘trial; The basis of the
motion 1ncludes all of the points prékusly dlscussed and re-
Jected in this opiriion. Wé find no'error.

“The'last 1ssue raised in the brlef of defendant is that the trial
dourt‘imposed an illegal’ sentence’ Prior to the sentence being
imposed in this case, the trial court conducted ‘an evidentiary
hearing at which both the- State ‘and the deferidant presented
evidence. The trial court was also furnished' a4’ presentence re-
port, a copy of which is not provided in the record. Counsel were
then permitted to make theit arguments as to what sentence
would be appropriate. At the close of the hearing, the court
imposed the following sentence:’ Defendant was sentenced to
the custody of the Shawnee County jail for a period of one year
for the offense of vehicular homicide (K.S.A. 21-3405) and for a
perlod of six months for the offense of driving under the influ-
ence as defined by K.S.A."1984 Supp. 8-1567. These terms are
the maximum 1mprlsonment authorlzed for these offenses. The
court ordered ‘the sentences to run consecutively. In addition,
the defendant was ordered to pay a fine of $2,500 for vehicular
homicide and a fine of $500 for driving under the influence. The
fines imposéd are the maximum fines provided as a penalty for
each offense. The trial court thus imposed the maximum impris-
onment and fines allowed by law for the offenses of which
defendant had been convicted. R
'The trial court,' however, did not stop at that point, The trial
l:burt ordered that, upon his release from jail, the defendant
enroll and’ suc(:essfully complete an alcohol/drug abuse program
at Ridgeview Institute in Georgia. Defendant was further or-
dered topay the parents of Kathleen Bahr restitution in the
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amount of $13, 318.08, whi
tombstone, 1n01denta1 expe d a $5, 0 fee for the spec1 V,
plosecutox The trial court furthe; oxdeled that the, defendant(‘s :
driver’s license. be revoked. puyrsuant 1o statute. ‘and be surten
dered to the court when the conviction becomes final. The t;
court further. ordered that completlon of the program;aty it geg
view Inst;tute and complete payment. of restlt\,ltxon wer :
tions. to, be comphed with. before: defendant s: driver’s; licex
could be yeturned. Finally, defendant was assessed the stah
torily 1equned alcohol and safety program fee, probatlonh
vices fee, and the | costs of the actlon The defendant was, rele
on bond pendlng his appea,l g

‘The defendant first challenges hxs sentence
the court jignored the statutory. mandates of K
K.S.A. 21- 4606. K. S.A. ,21:4601, provides, in. substance that,\ il
imposing sentence; a conv1cted defendant should be, deglt Wi
in acgordance with his individual characteustlcs cncumsta
needs,. and. potentxahtxes TOUS offendexs be o
tively tleated in custody for 1ong texms as. needed; and th"
offenders.. be dealt with by plobatxpn, jsuspended sente
fine whenever such disp¢
detumental to.the needs of pubh
offender. K.S S.A. 21-4606, p1ov1des
sentence shall: fix the 10west possxble term “of 1mprlsonmqni

which, in the opinion of the comt is conslstent w1th the eeds 9
the defendant 2 and the serlousness of the. ‘defendant’s crime. Tha
statute ,then lists a_ number of factors to. be cons1dexed by, t
court in, flxmg the. telrn of )(mpnsonment

In substance, defense. ‘counsel argues that the tual

pletely dlsregarded the requxrements and, the factors, set forth
the, two, ‘statutes. He, pomts out] that, Dr; McNaug ht had no)p‘
history of, alcohol abuse; 0f of any. mlsconduct and that (tkhe_
acquitted him.on the. pgly charge involving 1ntent10na1 or \{Yanw ol
mlsconduct Defendant argues; .that the sentence: was, $0; “
sive as to amount to an’ abuse of ]udxcxal d1scret10nf 'y

_We have, conS1dered ‘the entire- 1ecor dof the tuall, the ‘
p esented at the time. of, §entencmg, and th marks szthe %ﬂ

' the| i

when it 1mposed sentence) \We have. ¢onel uded that the
cqurt did not abuse.ifs, discretion,. in the 1mpq81t10n;_o£,thq
imum Jaxl sentence and .the maximum fine for each oﬁ the charges
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for which.the defendant was convicted. Generally, when asen-
tence is within the statutory limits set forth by the legislature,’it
will ‘not be disturbed on appeal absent special circumstances
showing an abuse of discretion or that the senténce is the result
of prejudice, oppression, or corrupt motive. State v. Coberly, 233
Kan. 100, 661 P.2d 383 (1983). Prior to the imposition of sen-
tence, the trial court obtained all possible information about the
defendant’s past history, the nature of the offenses, and the
defendant’s personal problems. There was evidence presented
that the defendant has an alcohol problem which he has refused
to-recognize. The trial court may well have: concluded that the
imposition of jail time‘along with the fines were necessary to-get
his attention so that defendant would do Something about his
problem because, until defendant recognized his problem, he
was a potential danger to the traveling public. We must also
recognize that by imposing sentence in.the Shawnee County jail,
the trial court in its discretion could. place the defendant upon
parole when a showing was made latei that a parole was indi-
cated in thecase. We hold that the trial court did not abuse its
discretion in imposing the maximum jail sentences and fines and
in making the jail sentences to run consecutively. Revocation of.
defendant’s driver’s license was authorized by K.S.A. 1984 Supp.
8'15670)- P U LR NS T k . o
. At that point, the sentence was legal under the statute. How-
ever, the court, having imposed the maximum penalty provided
for.each offense, then, jwithout placing defendant on. probation,
ordered defendant to 'pay restitution to the Bahr family and to
enroll in and successfully complete.an:alcohol treatment pro-
gram in the State of Georgia. Also after revoking defendant’s
driver’s license as.required by statute, the court required that
defendant’s driver’s license be restored only after full restitution
and after the alcohol treatment had been completed and paid for.
The ‘court also ordered defendant to pay the alcohol and safety
program fee of $85 and the probation services fee of $25, even
though the defendant had not been placed on probation at the
time. of sentence. ., ) : ,
r.The fixing and prescribing of penalties for criminal offenses is
a legislative function, and a sentence must be imposed within
the statutory authority. State v. Freeman, 223 Kan. 362, 369, 574
P.2d 950 (1978). K.S.A. 1984 Supp. 21-4603(2) provides:

Ty oy o U TR
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“(2) Whenever any person has been found guilty of a crime, ‘the court m‘é}:
adjudge any of the following: T Tk
“(a) Commit the defendant to the custody of the secretary of corréctions arsdif (
confinement is for a term less than one year, to jail for the term provided by law;
“(b) impose the fine applicable to the offense; N
“(c) release the defendant on probation subject to such conditions as'the 'c‘o&ft
may deem appropriate, including orders requiring full or partial”“reéﬁt‘ﬁtioﬁif
“(d) suspend the imposition of the sentence subject to such conditions as:thé
court may deem appropriate, including orders requiring full or partial restitution;
or

i , L . ‘Wz‘i
“(e) impose any appropriate combination of (a), (b), (c) and (d) ‘ ‘[;rm'?
“In imposing a fine the court may authorize the payment thereof in ‘inst'afllz'-
ments. In releasing a defendant on probation the court shall direct that " thé
defendant be under the supervision of a court services officer. -~ 5t
“The court in committing a defendant to the custody of the;secretal‘ygof
corrections shall fix a maximum term of confinement within the limits P"OV.i,dﬁ,‘t
by law. In those cases where the law does not fixa maximum term of confinéfnén
for the crime for which the defendant waé convicted, the court shall fix' thé
maximum term of such confinement. In all cases where the defendant isicom?
mitted to the custody. of the secretary . of corrections; the court: shall fix ‘thé :

minimum term within the limits provided by lawa’, s bk

In State v. Chilcote, 7 Kan. App. 2d 685, 647 P.2d 1349, rév!
denied 231 Kan. 801 (1982), the Kansas Court of App‘e‘als"—‘a‘aJ
dressed the same basic issue presented in this case and held that;

under K.S.A. 21-4603(2), the trial ‘court-may not sentépcg A

defendant to jmprisonment in an institution and also require’-thé
defendant to pay restitution.-In Chilcote, defendant argued that
the trial court could not ‘order restitution: in‘conjunction “wi
imprisonment and restitution may not be ‘ordered unless-th
sentence is suspended pursuantto K:S.A. 91-4603(2)(d) or unless’
probation is granted pursuant to Ki:S.A- )21‘-4603(2)(0).» The Court
stated: 7 - ; i '..,:,’A,“, BT U T I ‘
"«[n the instant case, the judge éombined K.S.A. 2‘1}'4"603(2)'(a) (imprisonmen
with an order of restitution;‘restitution-mg&'f“dnly be ordered pursuant to' 'siib‘g;é'c}
tion (c). of ‘that statute, which : provides for release; on ‘probation subject:té
restitution, or subsection (d) thereof, providing for'the suspension of, sentent
subject to restitution. Thus, the trial court has combined all of subsection, (a).y
only the restitution portion of either ’subsecti(')n (c) or (d). ISaid statute,
subsection (e), gives the trial court authority to ‘impose any appropriat%l ‘com
nation of (a), (b), (¢) and (d). (Emphasis added.) Appellant points out’ tha
subsection (e) does not say ‘or any parts thereof,” and contends thatthe trialicourt .
therefore lacks authority to combine only parts of various subsection’g.,W
conclude, j;hat appellant is correct in this:contention. In’applying‘ 21~46Q3(%) ),
trial ‘court may only in‘lpos‘e;sehtences which are combinations of entirg bsecs
tions. The use of the word ‘appropriate’ implies that the combination of penalties’:

1
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under the statute should be harmonious. Thus the trial court may not impose
imprisonment, which mandates incarceration, with either probation or suspen-
sion of sentence, bécduse to’do so” would be to decree mutually exclusive
penalties. As we construe the statite, restitution may only be ordered in con-
junction with probation or suspended sentence, It follows that incarceration
coupled with restitution is‘not an appropnate combmatlon .under subsection
(e).” 7 Kan. App: 2d at 689-90.. .. .. oy Ty

The Court of Appeals remanded the case to the trial court with
orders to vacate that part ‘of the sentence requlrmg the defendant
to make restitution,
" The prmcrples of law apphed in State 0. Chzlcote are also
applicable . under the facts .of this case. Here the maximum
sentences of imprisonment "and the maximum fines were im-
posed by the court. The court then, without placing the defend-
ant on' probatlon or suspending sentence, ordered restitution
paid and, in addition, that defendant participate in a treatment
program. The court also' imposed other’ conditions wHich are
usually 1mposed as conditions of probation. ‘We hold that the trial
court: erred in ordering 1mprlsonment fines, restitution, and
imposing the other conditions: Of course, should the trial court
opt ‘to resentence! defendant within the time allowed for the
revision ‘of - senténces, the’ court may cause the defendant to
appear before it for reséntencing. The trial court also ‘has the
authority to ﬁarole defendant from ‘a portion of the sentence at
some future date and impose appropriate conditions, including
restitution. In view of our ‘holding on this point, we do not
consider it necessary to consider the other objections which
defense counsel has raised in hlS brief pertaining to the condi-
tlons 1mposed in sentencmg

'At the oral argument, counsel for defendant raised a point
which had not been raised before the trial court and which had
not béen raised in' his brief on appeal. That point was whether
the employment of an associate prosecutor pursuant to K.S.A.
19-717 and selected by the victim’s family, denied defendant
due process of law. We decline to consider that issue, because it
was neither timely rarsed nor presented to the tnal court for its
conslderatlon

““The judgment of ¢onviction is affirmed. That portion of the
sentence imposing imprisonment and a fine on each count is
affirmed. That portion of the sentence ordering restitution and
imposing other conditions is vacated and set aside.
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st, - the. officer - shall
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xpired, suspended,

réVok‘ed ‘or' tanéeled, shall issue “a' temporary
license effective until the' daté of Suspension

stated in the notice. If the test failure"is es-

tablished by’ ai subsequent: analysis of 'a‘breath

or blood {sampleé;ithe itemporary license:’ shall
be-sérved together ‘with: thé notice- ‘of ‘stispen-

'Sion. ‘A teniporary; license : issued - pursuant: to

this subsectioni shall bear the,‘sémezresti'ictions
and limitations ‘as the license for which-it/was
xchanged:: The  officét: shall -also provide: the
person withia copy of the officer’s :certification
as'set forth:in subsection (c):: Within:five' days
after the date of certification' of the test refusal
or test failure, the officer who effected service
shall “forwaid | the ‘officer’s -certification: and a
copy of theliotice: of suspension, along with
any licenses taken; to-the division., .. .
(f). Upon receipt of the law enforcement of-
ficer's certification; : the division shall review
the certification to determine that it meets the
requirements of - subsection(a), \Upon so. de-
termining, , the, division :shall proceed to sus-
pend the. Iper,so'ﬁ’s;driVi’ng;Aprivi‘leg‘es in
accordance. with ‘the notice of suspension pre-
viously -served. If the requirements of subsec-
tion -(a) are not'met, the division: shall 'dismiss
tHe administrative;] roceeding’and return any
license surrendered by the person., =7, "
(g If the_person inails, a written request
which is postmarked within 10 days after serv-
ice of the notice, if by pérsonal service, or. 13
days after servicé;’

lif by tnail, the division shall
schedule, 4 hearing in: the county whete the
alleged violation occurred, or'in a county ad-
jacent thereto. The licensee’s: request for sub-
poenas ‘thust’ be made iri“accordance ‘with ‘the
notice 'providéd: pursiant to subsection }(d)-and
may exténd-only to'the law enforcement officer
or offiders certifying refusal. Upon' receiving d
timely  féquestfor a hesring, ‘the division shall

~ mail to'the person notice of the'time;, date and

place ‘of heariiig in dccordarice with subsection
(1); The' persoti's drivitig privileges: shall be sus-

{

* pended "ih‘[ﬁc(:dfdaxipé'fWith‘i the:: hotfcq of ‘sus-

pension/ seéfvéd. upon:'the person -and the
suspetision” shall not be stayed: nor- shall the
temporary- licénse be ‘extended ‘as a result of
the‘hearir'lg' request, T S S
ith)- (1) If the: officericertifies that the person
refused the:test, the scope-of the hearing shall
be limited to' whether: (A)' A law enforcement
officer had 'reasonable grounds' to believe the
person was opeFating or attempting to operate
a motot’ vehiclé while under the influence of
alcoholbr_",drugs,*“or;bothi (B) -the person was
in custody or arrested for an alcohol or drug

related -offense or was involved in a'An‘iotor ve-
hicle accident orcollision resulting in property
damage, -personal injury or death; (C) a law

enforcement officer had presented the person -

with the oraliand. written notice required by,
K.S:A. 8-1001 -and amendments theréto;' and

(D) the person-refused to:submit to and com- -

plete a'test as requested by a law enforcement
oﬁ‘xcer.mq..-«:r R A I s BRI S S T A
11(2) + If the officer certifies that- the ‘person
failed: the test, the scope: of the hearing shall
be limited: to- whether: (A) A law enforcement
officer had reasonable grounds to believe the
personi was operating a “motor : vehicle  while
under. the influence: of -alcohol -or- drugs; ‘of
both; (B) the person was.in custody or arrested
for.an alcohol or drug related offense or was

0 e
TS A !

“involved in.a motor vehicle accident or colli-

sion resulting if property .darage, personal in-
jury<or. death; (C) -a law “enforcement ‘officer
had ‘presented the person. with. the .oral ‘and
written notice required by K.S.A. 8-1001 -and
amendments. thereto; (D) the: testing equip-
ment ;used ‘was reliable; (E) the person who
operated the testing equipment was qualified;
(F) the testing procedures used were reliable;
(G) the test result determined that the person
had ‘an alcohol ‘concentration of .10 in such
person’s blood or breath; and (H) the person
was operating a motor vehicle. - - .
.. (i) -At a hearing pursuant to this section; or
upon court review of an order entered at such
a-hearing, an affidavit of the custodian of rec-
ords at the .Kansas department of health-and

_environment stating that the breath testing de- -

vice was certified and the operator of such de-

vice was certified on the date of the test shall -

be admissible into evidence in the same man-
ner/and with the same force and effect as if
the certifying officer or employee of the Kansas
department of health and environment had tes-
tified in person. Such affidavit shall be admit-
ted to prove such reliability without further
foundation ‘requirement. A certified operator
of -a breath testing device shall be competent

to testify regarding the proper procedures to

be used in conducting the test.

(j) - At a hearing pursuant to this section, or
upon court review of an order entered at such
hearing, in which the report of blood test re-
sults have been prepared by the Kansas bureau
of investigation or other forensic laboratory of
a state or local law enforcement agency are to
be introduced as evidence, the report, or a
copy of the report, of the findings of the fo-
rensic examiner shall be admissible into evi-

125 Fsa
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dence ‘in the same manner and with the same

~ farce.and effect as if the forensic examiner who

performed such examination, analysis, com-
parison or identification and prepared the re-
port thereon had testified in person. :
fy(k) The suspension period imposed pur-
suant to - this section shall begin upon the ex-

_ piration of the temporary license granted under

subsection (e), whether or not a request for
hearing is made. If a timely request for hearing
is. made, the hearing shall be held within 45
days of the date the request for hearing is
received by the division. If the division is un-
able, to hold a hearing within 45 days of the
date upon which the request for hearing is
received, the division, at the end of the 45-
day period, shall issue temporary driving priv-
ileges to the person to be effective until the
date of the hearing, which shall be held at the
earliest : available opportunity. No temporary
driving privileges shall be issued for continu-
“ances requested by or on behalf of the licensee.
If the.person whose privileges are suspended

‘is'a nonresident licensee, the license.of: the

‘person . shall: be:forwarded to the. appropriate

~licensing authority in the person’s state of res-

‘idénce. if the result at the hearing is-adverse

“to.rsuch person or if no timely request for a

“hearing is-received. ... . e
-+(I) All notices' affirming or canceling a sus-
.ﬁensio,n under this section, all notices of a

earing ‘held under-this section and all issu-

" ances of temporary driving privileges pursuant
 to.subsection (k) shall be sent by first-class mail
“and a U.S: post office certificate of mailing shall

be. obtained therefor. All notices so mailed

~shall be. deemed received three -days after

. mailing.;;.: P :

" 3, Priorto’ 1985 amendment, failure to verify chemical.

% (m)- ~;;Théwdi:vislion ’,s'hall - pfepére and dxstnb-.

ute forms for use by law enforcement. officers
_ in giving the notice required by this section. .
-+ History: © L. 1955, ch. 61, § 2; L. 1985, ch. -
©'48;-§.4; L, 1985, ch. 50, § 2; L. 1986, ch. 40,
§.3;L.-1988,i ch. 47, § 14; July L. .- o oo
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“9, Inadvertent failure.to provide blood test results for

~ DUI"(8-1567) no justification for suppression of results.’

State v. Wanttaja, 236 K. 323, 324, ‘691 P.2d 8 (1084):

test refusal . report-on oath(8-1001) per 54-101 et seq.

. invalidated challenged suspension. Dewey v. Kansas Dept.

of Revenue, 11 K,A,2d 72, 713 P.2d 490 (1986).

* "4."Cited; refusal to submit to blood tests does not permit
. issuance of search warrants for blood samples (8-1001(),

8-1001()). State v. Adee; 241 K. 825, 829, 833, 740 P.2d

460 (1988). 7

with consent but without notices contained in K.S.A; 1985

- Supp. 8-1001(f)(1) examined. State v..Doeden, 12 K.A.2d

245, 251, 738 P.2d 876 (1987). "

e : g o
8:1004. Same; additional test by own
physician; effect of denial.’ Without limiting or
affecting the . provisions; of K.S.A. 8-1001. and
amendments thereto, the person. tested shall
have a reasonable opportunity to have’an ad-
ditional test by a physician of the person’s own
choosing. In case the officer refuses. to permit
such additional testing, the testing adminis-
tered pursuant.to K.S.A. 8-1001 and amend-
ments thereto shall not be competent in
evidence. Coe e e
. History: . L. 1955, ch.'61, § 4; L. 1985, ch.
48, § 6; L. 1985, ch. 50, §.3; July L. . - ..~
Law Review and Bar Journal Referencess ' ' - i
- “§,B. 699—A Comment on Kansas’ New'Drunk Driving’
Law;" Joseph Brian Cox and Donald G. Strole, 51 J.LK.B:A,!
230 (1982), i el fnenial n el o
©+ 5 'CASE ANNOTATIONS 7 = "
4. Cited; ‘vehicular homicide'(21-3405),” DUI (8-1567)
convictions;’ intoxylizer test procedures (8-1001), 'inde--
pendent test discussed. State-v. McNaught, 238 K. 567,
582,,713-P.2d.457 (1986). jugre o sk e
5. Individual believing breath' test unreliable may have.
independent blood test administered at their expense. In
re Appeal of Ball, 11 K.A.2d 216, 219, 719 P.2d 750 (1986).
6.. Cited; admissibility’of blood ‘alcohol test performed
with corisent but without notices contained in K.S.A.' 1885

b
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- Supp. 8-1001(f)(1) examined." State vi Doeden, 12’ K.A.2d "

245, 252,,738 P.2d 876.(1987). 1.\« ]

»

7. “Reasonable opportunity” to: ha\{;e‘la(l_di_‘tiq;z‘\l':va;lhcqtlxo,l’, ’

concentration test. die,pends‘é upon circumstances of each
case. State y. George, 12 K.A,2d 649, 653, (654,"754‘ P.2d

b
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8-1005. Evidence; test re,s,ults,a;imissiblet_
in prosecutions; weight to_be given, evidence.
Except as provided by K.S.A. 1987,Supp: 8-.
1012 and amendments. thereto, in any criminal
prosecution for violation of the laws of this state
relating to operating or attempting to operate
a motor .vehicle while.under the influence, of
alcohol or drugs, ‘or both, or the commission.

of . vehicular, homicide -or manslaughter; while .

under. the influence .of alcohol or drugs,,or
both, or -in .any prosecution for.a violation,of
a_city ordinance. relating.to the operation, or.
attempted operation of a motor..vehicle while
under  the influence. of . aleohol or drugs,: or.
both, evidence of the concentration of alcohol
or. drugs in the -defendant’s blood, urine,
breath or . other 'bodily. substance may be, ad-.
mitted and shall give rise to the following:. ..

. (a) If the alcohol concentration is.less.than .

10, that fact may be considered: with other.

CBLL(1987). ¢ g o e b ‘ ed» with , other
i-.i%. Cited; admissibility. of blood alcohol test performed . competent . ‘evidence: to: determine if .the, de-
126 - e g
. oo i
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fendant. was under the: influe
both: alcohol and drugs.: .
.(b) If 'the .ajcohol conce
more, it shall be prima facie
defendant: was; under the ir
to a degree’ that renders the
of driving safely. ...~
(). “If there was present
bodily. substance: any- narcot
nifacient,. stimulating. or oth
the capacity to render the d
of safely, driving a: vehicle,
considered  to_determine i
under the influence. of druy
and drugs, .to, a degree th
fendant incapable of drivin
~ History: L, 1955, ch. ¢
ch. 60, § 2; L. 1970, .ch. 5!
42, § 1; L...1976, ch. .49,
144, § 4; L. 1985, .ch.. 48,
40, §.4; L. 1086, ch. 41, §
§ 15;]“1}11‘-* TR ERNS
Law Review and Bar Journal Re
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‘Law," Joseph Brian Cox and Dona
930, 232 (1982).r. @ i1y nilé
.. “Admissibility of Delayed Chen
Alcohol Influence,” Craig Shul
JK.T.LA, No. 5, 21(1982). -
“-*"Ihe New Kansas DUI Law: (
Practical’ Problems,™ Gerard Lit
343 (1083), - 0 i i
. #The New. Kansas Drunk Drivi
Matthew D. Keenan, 31 K.L.R
“Cyiminal Law:, Rescinding I
Blood Alcohol Tests,” Glen Pe
387 (1985). .’
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o . CASE ANNOT
2]. ‘Instruction, while accept:
initional portion from elements ¢
933 K. 702, 704, 705, 664 P.2
29, The phrase “you shall pr¢
is permissive, ‘viot mandatory; di
clause of U:S:. constitution.. St
708, 710, 664 P.2d 869 (1883).
. 23, Statute, being integral p:
ot violative of Kan. Const,, A
233 K. 972, 974, 980, 666 P.2
“"94. Cited ‘in holding blood
taken. under approptiate condit

tion. Divine v.: Groshong, 235
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strong, 236 K. 290, 689 P.2d
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STATE OF KANSAS
Tenth Judicial District

OFFICE OF DISTRICT ATTORNEY

PAUL J. MORRISON

JOHNSON COUNTY COURTHOUSE
DISTRICT ATTORNEY

P.O. BOX 728, 6TH FLOOR TOWER
OLATHE, KANSAS 66061

TO: SENATE COMMITTEE OF THE JUDCIARY

RE: SENATE BILL #296

Good Morning:

I am here today to provide comments in support of Senate
Bill #296. While this is not one of the most highly visible
pieces of legislation, it is one of the most important. I say
this for several reasons.

First, it is estimated that over two thousand DUI cases are
filed in our county each year. It is one of the most frequent
criminal violations filed. I do not need to tell the members of
this committee the toll that drunk driving exacts from our
society. The most effective law enforcement tool in proving DUI
cases 1is the use of the breath test to show the level of
intoxication.

Unfortunately, in recent years the foundation questions
required for getting the breath test into evidence have become
overly technical. In some situations, it is more difficult to
get the breath test results into evidence than almost any other
sort of scientific test known to law enforcement. It should not
be this way. This fact, coupled with the fact that DUI cases are
oftentimes heard by lay judges and part-time traffic judges who
are unfamiliar with the many intricacies of the law, makes for a
bad situation. It is fairly common for a judge to refuse to let
in breathalyzer results simply because of the fact he is confused
as to whether or not there 1is any merit to the defendant's
claims.

I personally am familiar with several DUI defense attorneys
who openly admit that their goal at trial is to confuse the judge
to the point of refusing to let the breathalyzer results in.
Senate Bill #296 affords the proper balance between securing the
rights of the defendant and giving a fair opportunity to law
enforcement to try their case. Obviously, the breath device must
be certified as should the operator. Additionally, if there is a
technical challenge to either the machine or the procedure used,
Senate Bill #296 allows the defendant to bring those matters

Federal & State Affairs Comm.
Attachment No. 2

January 16, 1990
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before the court. However, those particular challenges are to be
assessed against the weight of the breath result as opposed to
its admissibility. This is a well established principal used in

the Kansas Code of Evidence as it relates to many other aspects
of criminal procedure in Kansas.

Sincerely, L
/‘/

1 J. Morrison
District Attorney



TO: Senate Committee on Judiciary

FROM: Trooper Douglas A. Peck, K.P.O.A. District 8 Governor, testifying on
behalf of the Kansas Peace Officers Association

DATE: January 16, 1990
RE: Senate Bill 296 as amended by Senate Committee

We Support Senate Bill 296

Senate Bill 296 addresses a problem that now exists in our court system. Too
much time is spent by the court, the law enforcement officer and the prosecuting
attorneys trying to explain a machine and its workings. Engineers have designed
the machines and proven their accuracy. These results have been checked and
confirmed by the Kansas Department of Health and Environment. The officer that
operates the machine does not need to be an engineer to operate the machine
correctly. If proper protocol, as established by the Kansas Department of Health
and Environment for the operator and machine, iisTfollowed then the operator does
not need to be qualified to explain the inner workings of the machine to be able
to administer an accurate and correct test.

Tax payer dollars will be saved if Senate Bill 296 is passed, because expert
witnesses willnot have to be called and their fees paid nor will the court be
spending unnecessary time to reestablish the integrity and accuracy of the
machines which the Kansas Department of Health and Environment has already
established and certified.

Thank you very much for your time and consideration on this issue.

Federal & State Affairs Comm.
Attachment No. 3
January 16, 1990



SB 296
January 16, 1990

Madam Chairman, members of the House Federal and State
Affairs Committee. | am Ron Smith. | represent the Kansas Bar
Association.

KBA opposes SB 296. We believe it to be an unneces-
sary intrusion into the inherent judicial power to deter-
mine which evidence is relevant to a given proceeding.

Lesser but effective alternatives can obtain similar
results.

Separation of Powers

The legislature's historic and appropriate role is to decide
what activity constitutes a crime, and define it. The legislature
has wide latitude to determine what kind of litigation is allowed
in Kansas, and how such proceedings are handled so long as
the power exercised otherwise is constitutional.1/
This power is not exclusive exercised by the legislature. Whether
to admit or disallow evidence in a criminal or civil trial is an
inherent power of the Judicial Branch.2/ If the legis-
lature begins determining when key factual evidence is admissi-
ble, we believe you cross over the line from legislating policy
into exercising judicial powers, an assumption of power upon which

the Court is not obligated to defer to legislative wis-
dom.3/

IWe offer no opinion whether SB 296 is constitutional. However,

many DUI prosecutions are tried to the court instead of a jury. For
the legislature to require the admissibility of certain evidence when a
judge hears a case raises a distinct separation of powers question.

2Burrus v. Silhavy, 155 Ind. App. 558, 563, 293 N.E.2d 794, 797
(1973), cited with approval in State v. Quick, 226 Kan. 308, 597 P.2d
1108 at 1111-1112 (1979).

3Unless, of course, the court acquiesces in the legislative poli-
cy, such as Judicial Council development of Civil and Criminal Proce-
(Footnote Continued)
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Foundations for Admissibility

As policy, you decided two years ago you want to crack down
on DUI offenders. That is fine. Courts, however, must be con-
cern with the prejudicial impact of improperly admitted evidence
and protect a person's rights to due process.

Professor Mike Barbara wrote, "The law takes nothing for
granted. . . . Authentication or identification is a prerequisite
to establish the relevancy of any . . . evidence."4/
Admissibility of evidence is never presumed. All evidence must
have an appropriate "foundation" before it can be admitted. Blood
alcohol tests should not have lesser standards. Since it is a
judicial power to declare what the law is and whether laws are
constitutional,5/ admissibility of evidence in further-
ance of that power generally is within the sound discretion of the
trial judge.6/ Most blood alcohol tests are admissible.

Essentially, section 1(a) is a legislative determination
that a if law enforcement is satisfied that a "sufficient eviden-
tiary foundation"” is laid for admission of breath test results
when the three subsections are completed, the test results should
be admissible whether or not strong persuasive arguments are
present against such admission. It is impossible for legislators
to anticipate all the ways that a blood alcohol test could be
rendered evidentially worthless by testing authorities or law
enforcement officers before, during and after taking the breath
test. While KBA generally has policy favoring laws that help
prosecutors protect the public from crime, SB 296 might reward
sloppy evidence-gathering procedures. It allows inexperienced
prosecutors to get key factual evidence in front of a jury that

(Footnote Continued)
dure and evidentiary statutes. Under separation of powers theory, the
court is under no obligation to do so.

qBarbara, Kansas Criminal Law Handbook, Second Ed., Kansas Bar
Association, p. 26-1 (1987).

5"It is the function and duty of this court to define constitution-
al provisions. . . . It is the nature of the judicial process that the
constitution becomes equally as controlling upon the legislature of the
state as the provisions of the constitution itself. . . . Any attempt
by the legislature to obliterate the constitution so construed by the
court is unconstitutional legislation and void. Whenever the legisla-
ture enacts laws prohibited by judicially construed constitutional pro-
visions, it is the duty of the courts to strike down such laws."
State v. Nelson, 210 Kan. 639, 666-645, 502 P.2d 861 (1972)

6City of Wichita v. Jennings, 199 Kan. 621, 433 P.2d 351 (1967).



otherwise might be inadmissible.7/ Encouraging sloppy
prosecutions is not good public policy.

Chain of Custody

SB 296 also interferes with the concept of "chain of custo-
dy."8/ The burden of proof of all material facts is on
the prosecutor. How do judges read SB 296 with their duty to
insure that prosecutors establish a chain of custody in DUl mat-
ters? SB 296 requires no showing the test results were properly
taken, stored, conducted by the lab in accordance with protocol
and then properly brought to court as evidence in a particular
case. Subsection (b) totally controls the preliminary require-
ments to admissibility of the test results.9/ Is a

judge to exclude chain of custody requirements if they conflict
with SB 2967

Scientific Basis for Evidence

SB 296 ignores whether the scientific community is
satisfied that a breath test, properly administered, is providing
accurate data on blood alcohol levels. Before a scientific opin-
ion or test result may be received in evidence, the basis of
that opinion must be shown to be generally accepted as reliable
within the expert's particular scientific field.10/ In
a courtroom, the fact that a given test result has been received
into evidence in prior proceedings does not automatically insure

We say "might" because the law of Kansas is that if witnesses
testify to the general reliability and acceptance of certain tests with-
in the scientific community, even if there is expert testimony to the
contrary, it is proper to admit the evidence and place it before the
jury for their determination as to the weight such evidence should re-
ceive, State v. Washington, 229 Kan. 47, 622 P.2d 986 (1981).

8A party offering an object, or test result, into evidence must
show it is reasonably certain there have been no material alterations
of the object since it was first taken into custody. This "chain" of
proof is first determined by the trial judge, but the ultimate question
of weight of proof is for the jury. State v. Tillman, 208 Kan 954, 494
P.2d 1178 (1972).

9SB 296 says "Upon admission of the foundation testimony provided
in subsection (a), no further evidentiary foundation shall be neces-
sary."” In fact, other evidentiary information is necessary, unless it
is the purpose of the bill to destroy chain of custody rules.

lostate v. Washington, supra, P2d at 991, citing with approval

Frye v. United States, 54 App. D.C. 66, 293 F. 1013 (1923).



continued use. Obviously, well-conducted BAT test results are
used in Kansas courts and elsewhere.11/

Scientific evidence tends to carry considerable weight with
lay jurors.12/ However, SB 296 automatically makes
test results admissible without a required showing by the prosecu-
tion of continued scientific reliability, contrary to established
Kansas case law.13/

SB 296 says, in effect, that so long as KDHE continues to
certify the test as "functioning properly," the evidence must be
admitted, leaving it to jurors whether to believe the evidence.
Judges make determinations on the admissibility of evidence before
the jury hears it. SB 296 allows the evidence in, then allows
defendant to try and mitigate the damage. That is fundamentally
unfair.

Challenging Test Procedures

The legislation precludes defendant from inquiry as to how
the evidence was obtained before the evidence is admitted into
evidence. 14/ The defendant cannot inquire whether the

11People v. Morse, 325 Mich. 270, 38 N.W. 2d 322 (1949); Popp v.
Motor Vehicle Department, 211 Kan. 763, 508 P.2d 991 at 995 (1973).

12"(A) jury of laymen should not, on a case-by-case basis, resolve
a dispute in the scientific community involving the validity of a new
scientific technique. Courts should be reluctant to resolve the dis-
putes of science. It is not for the law to experiment, but for science
to do so. Without the Frey test, juries would be compelled to make
determinations regarding the validity of experimental or novel scientif-
ic techniques. As a result one jury might decide that a particular
scientific process is reliable, while another jury might find the iden-
tical process is not. Such inconsistency of the admissibility of a
given scientific technique or process in criminal cases would be intol-
erable." State v. Washington, ibid.

lsstate v. Washington, supra, 622 P.2d at 992. As an example,
scientists might be able to prove that chewing certain types of gum
prior to taking the breath test alters the results. Under SB 296, that
bit of evidence, wholly exculpatory to the question of level of intoxi-
cation, could not be offered to preclude introduction of a possibly
flawed vet prejudicial test result.

quothing in subsection (a) requires the officer testifying show-
ing he administered the test properly. All he shows is (1) he was
trained and certified, (2) the device used was certified by KDHE to
test breath, and (3) the device was functioning properly and the test
was administered according to KDHE protocol.



testing machine which gives the reading was located too close to
police radio equipment, which tends to disrupt the test's accura-
cy. Under SB 296, even if the answer is yes (thus establishing

unreliability of the test results), the test still can be admitted
into evidence.

The Real Problem -- and a Solution

Last summer KBA's Legislative Committee inquired as to the
reasons for SB 296. Apparently, the testing officer is often
required to appear at DUl trials even when the test results are
not in controversy. In some instances this creates case backlogs
and witness unavailability. |f this is the problem then it is
legitimate. However, we believe it can be solved without SB 296.

Generally, in a DUl arrest at least two officers testify, the
one that makes the arrest, and the other that administers the
BAT.15/ If the intent of SB 296 is to eliminate the
need for testimony of one of these officers, it fails. Nothing
in SB 296 precludes a defendant from subpoenaing these officers
to testify at trial .16/

Felonies. A preliminary hearing is held shortly after a
felony arrest.17/ Felony prosecutions requiring BAT
testing are comparatively few.18/ Even so, defense
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