March 5, 1990

Approved -
MINUTES OF THE ____HOUSE COMMITTEE ON JUDICIARY
The meeting was called to order by Michael RCh?i’r[\p!:i)]n at
3:30 ¥HX/p.m. on Eebruary 15 19.90in room 519-S of the Capitol.

All members were present except:

Representatives Fuller, Gomez, Peterson and Sebelius, who were excused

Committee staff present:

Jerry Donaldson, Legislative Research Department
Jill Wolters, Revisor of Statutes Office
Mary Jane Holt, Committee Secretary

Conferees appearing before the committee:

Representative Barbara Allen

Brad Smoot, Coordinator, Kansas Coalition for Tort Reform

Jim Nordstrom, Attorney, representing the Kansas Association of Defense Counsel
Attorney General Robert T. Stephan submitted testimony

Robert Frey, Kansas Trial Lawyers Association

HEARING ON HB 2798 Admissibility of certain evidence in auto accidents

Representat'ive Allen testified HB 2798 amends the Seat Belt Safety Act to provide that
evidence of failure to use a safety belt shall be admissible in any action for the purpose of determining
any aspect of comparative negligence or mitigation of damages, see Attachment |.

Brad Smoot, Coordinator, Kansas Coalition for Tort Reform, testified the bill is permissive.
The judge must determine the relevance of such evidence of non-compliance in each case and
both sides will have an opportunity to argue the relevancy issue. The change in evidentiary rules
included in HB 2798 will encourage sealt belt use. The amendment to the Seat Belt Act is consistent
with other Kansas evidentiary rules regarding traffic violations and gives both plaintiffs and defendants
a fair opportunity to present their respective cases to the judge and jury, see Attachment Il.

Jim Nordstrom, Attorney, representing Kansas Association of Defense Counsel, testified
in favor of HB 2798. He said HB 2798 would restore consistency, uniformity and fairness to the
code of civil procedure regarding admissibility of evidence in civil injury cases. He stated he
did not like the mitigation aspect of the bill, see Attachment Ill.

Attorney General Robert T. Stephan submitted prepared testimony in support of HB 2798,
see Attachment IV.

Robert Frey, Kansas Trial Lawyers Association, testified in opposition to HB 2798, see Attachment
V. He said the law is fine the way it is now. The law does not discourage people from wearing
seat belts, in fact, the present law encourages people to wear seat belts because they are fined
if they don't.

Representative Jenkins moved and Representative Lawrence seconded to report HB 2798
favorably. The motion passed.

Representative Solbach asked to be reported as voting "no".

CONSIDERATION OF HB 2721 Privilege against discovery and finding of accountants

An amendment was distributed to the Committee, see Attachment VI. The proposed amendment
excepts the privilege of immunity when the material in question is involved in a dispute between
a reviewer and the person or entity being reviewed.

Representative Snowbarger moved to adopt the amendment. Representative Douville seconded
the motion. The motion passed.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have nat
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of 2




CONTINUATION SHEET

MINUTES OF THE ___HOUSE COMMITTEE ON JUDICIARY
room _519-S | Statehouse, at _3:30  am./p.m. on February 15 1990 .
Representative Walker moved to report HB 2721, as amended, favorably. Representative
Buehler seconded the motion. The motion passed.
The Committee meeting was adjourned at 5:05 p.m.
Page 2 of 2
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STATE OF KANSAS

COMMITTEE ASSIGNME.«1S

VICE CHAIRPERSON: INSURANCE

MEMBER: TRANSPORTATION
PENSIONS, INVESTMENTS AND BENEFITS
RULES AND JOURNAL

BARBARA P. ALLEN
REPRESENTATIVE, TWENTY-FIRST DISTRICT
JOHNSON COUNTY
P.O. BOX 8053
PRAIRIE VILLAGE. KANSAS 66208
(913) 642-1273
STATE CAPITOL, ROCM 426-S

TOPEKA

TOPEKA, KANSAS 66612 HOUSE OF
(N BY298-76H0 REPRESENTATIVES
February 15, 1990

Mr. Chairman, Members of the Committee:

In 1986, the Kansas Legislature passed a mandatory seat belt law (K.S.A. 8-
2503) which provides that each front seat occupant of a passenger car shall
have a safety belt properly fastened about such person's body at all times
when the vehicle is in motion. An amendment was added to the mandatory
seat belt bill (K.S.A. 8-2504(c)), which provides that evidence of failure to use
a safety belt shall not be admissible in any action for the purpose of
determining any aspect of comparative negligence or mitigation of damages.
H. B. 2798 amends the Seat Belt Safety Act to provide that such evidence may
be admissible.

I believe this change in law is a good idea for several reasons. First, the
purpose of this bill is to encourage persons to obey the mandatory seat belt
law, and thus to promote safety and decrease fatalities. Later today, you will
hear testimony from the Kansas Coalition for Tort Reform which documents
that Kansas automobile fatalities have significantly decreased since passage of
Kansas' mandatory seat belt law. Passage of this measure will encourage the
use of seat belts by rewarding those who obey Kansas' seat belt law, and thus
hopefully cause a further reduction in automobile fatalities.

Second, the 1986 amendment which prohibits the admissibility of evidence
regarding the use of seat belts is an exception to our rules of civil procedure.
K.S.A. 60-407(f) provides that except as otherwise provided by statute, all
relevant evidence is admissible. Relevant evidence is defined in K.S.A. 60-
401(b) to mean evidence having any tendency in reason to prove any material
fact. Obviously, failure to wear a seat belt should be relevant evidence for a
jury in determining damages, because our Seat Belt Safety Act mandates the
use of seat belts.
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Third, the case of Taplin v. Clark, 6 Kan. App.2d 66 (1972), is relevant to our
deliberations. In that case, the Kansas Court of Appeals considered the issue
of whether a jury could consider as a negligence factor to reduce a negligent
driver's liability for damages the failure of a passenger in an automobile to
use an available seat belt. The court held that the trial court did not err in
excluding evidence of plaintiff's nonuse of a seat belt, because that evidence
was not relevant to any issue to be determined. In reaching this decision, the
court reasoned:

"Our own Legislature...has not made their (seat belts) use mandatory...
Plaintiff was therefore not violating any statutory duty. In short, there
was no duty to use a seat belt...[t]hat being so, the trial court did not err
in excluding evidence of plaintiff's nonuse for it was not relevant to
any issue to be determined.”

The Taplin court's reasons for making evidence regarding the nonuse of seat
belts inadmissible are no longer valid. In fact, the exact opposite reasons
should be used to argue for admissibility. Because the Kansas Legislature has
now mandated the use of seat belts, evidence of nonuse is relevant to the
issue of determining damages.

I want to point out that H.B. 2798 applies only to the Seat Belt Safety Act, not
to the Child Passenger Safety Act, and thus would not apply to children under
the age of fourteen years. For individuals fourteen years of age and older, it
would only apply to persons in the front seat, either on the driver's or
passenger's side. In addition, the provision is permissive, not mandatory.

Thank you for allowing me the opportunity to appear before you today. I will
be happy to answer any questions.
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KANSAS COALITION FOR TORT REFORM

STATEMENT OF BRAD SMOOT, COORDINATOR
KANSAS COALTION FOR TORT REFORM
REGARDING 1990 HOUSE BILL NO. 2798
HOUSE JUDICIARY COMMITTEE
FEBRUARY 15, 1990

Mr. Chairman; Members:

On behalf of the Kansas Coalition for Tort Reform, thank
you for permitting us to appear today in support of 1990 House
Bill No. 2798. Attached to our testimony is a partial membership
list of our organization. As you can see, we represent busi-
nesses, large and small, various professional associations and
members of the insurance and health care industries.

We believe the Kansas seat belt law is a good law. It
has heen a factor in the three-year decline in Kansas auto fata-
lities. Last year, Kansas fatalities declined a record 13.5%.

Compliance is now estimated to be as high as 52%. We think

Kansans will continue to use seat belts and that the Legislature
ought to do all it can to encourage even greater seat belt usage.
One measure which would encourage seat belt use is H-2798. This
bill would permit the admission of the failure to use seat belts

as evidence with regard to comparative negligence and mitigation
of damages.

Obviously, the failure to wear a seat belt is not only a
violation of state traffic law, but also a frequent contributing
factor in the type and seriousness of automobile traffic

injuries. It seems odd that we would deny to a jury ev1dence SO
clearly relevant to the nature and scope of a plalntlEf s
injuries. 1In fact, I can think of no other instance in which

evidence of a violation of our traffic laws, otherwise relevant
to the injuries or the extent of damages, is statutorily inad-
missible. You will note that the Pattern Instructions for Kansas
(PIK) generally permit evidence of traffic violations to be
admitted. See PIK Section 8.0l et seq. Specifically, evidence
is not excluded by our child safety restraint law, (K.S.A. 8-1343

et seq.) or the motorcycle helmet and eye protection law, (K.S.A.
8-1598).

Finally, the bill is permissive. The judge must deter-

inine the relevance of such evidence of non- compliance in each
case and both sides will have an opportunity to argue the rele-
vancy issue. In addition, if admitted, both sides can present
evidence, and even expert testimony, on the seat belt issue and
further argue their case to the jury. We believe that judges and
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jurles can properly decide questions of relevancy and welght to
be given violations of our seat belt laws.

In summary, we believe the change in evidentiary rules

included in H-2798 will encourage seat belt use. This amendment
is consistent with other Kansas evidentiary rules regarding traf-
fic violations and gives both plaintiffs and defendants a fair
0pportun1ty to present their respective cases to the judge and

jury.

Thank you for your time and interest. I would be happy
to respond to any questions.
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IKANSAS COALITION FOR TORT REFORM ——

Kansas Chamber of Commerce and Industry
Kansas Farm Bureau '

Kansas Contractors Association
Independent Insurance Agents of Kansas
Kansas Railroad Association
Kansas Motor Carriers Association
Kansas Society of Architects
Kansas Hospital Association
Wichita Area Chamber of Commerce
Kansas Medical Society
Associated General Contactors of Kansas
Kansas Association of Broadcasters
Kansas Grain and Feed Dealers Association
Kansas Consulting Engineers
Kansas Lodging Association
Kansas Life Insurance Companies
Kansas Petroleum Council
Kansas Association of Property and Casualty Insurance Companies
Kansas Independent Oil and Gas Association
Kansas Engineering Society
Kansas Oil Marketers Association
Kansas Motor Car Dealers Association
Kansas League of Savings Institutions
Wichita Independent Business Association
Western Retail Implement and Hardware Association
Kansas Telecommunications Association
National Federation of Independent Business/Kansas
Merrell Dow Pharmaceuticals, Inc., Overland Park
Hutchinson Division, Lear Siegler, Inc., Clay Center
Becker Corporation, El Dorado
The Coleman Company, Wichita
FMC Corporation, Lawrence
Puritan-Bennett Corporation, Overland Park
Seaton Media Group, Manhattan
Boeing Military Airplane Company, Wichita
American Insurance Association
Alliance of American Insurers
National Association of Independent Insurers
National Association of Mutual Insurance Companies
Kansas Fertilizer and Chemical Association
Wes Sowers Management Counsel
Beech Aircraft Corporation
Cooper Industries, Funk Manufacturing Div.
Southwestern Bell Telephone Co.

Allied-Signal, Inc., King Radio January 1988
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Testimony on H.B. 2798 before the
House Judiciary Committee
February 15, 1990

Mr. Chairman, members of the committee I am Jim Nordstrom and I appear
before you today on behalf of the Kansas Association of Defense Counsel as a
proponent of H.B. 2798.

The Kansas Association of Defense Counsel is an organization of more than 200
Kansas trial attorneys who perform principally defense work in the Kansas state and
federal courts.

We believe H.B. 2798 corrects a significant inconsistency in our code of civil
procedure regarding the admissibility of certain evidence in civil personal injury cases.

Currently any violation of a traffic offense may be admissible into evidence
except for one offense--the violation of the state’s safety belt use act, K.S.A. 8-2501 et
seq.

The specific language which forbids the introduction of such evidence is at K.S.A.
8-2504 (c) which states:

"Evidence of failure of any person to use a safety belt shall not be admissible in
any action for the purpose of determining any aspect of comparative negligence or
mitigation of damages."

Members of the Kansas Association of Defense Counsel believe H.B. 2798 would
restore consistency, uniformity and fairness to the code of civil procedure regarding
admissibility of evidence in this area.

[ would be happy to respond to any questions of the committee on our position.

Respectfully submitted,
Jim Nordstrom
Attorney at Law

on behalf of the
Kansas Association of Defense Counsel 2/ 5/ %97
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612-1597

ROBERT T. STEPHAN MAIN PHONE: (913) 296-2215

ATTORNEY GENERAL CONSUMER PROTECTION: 296-3751
February l 5 r l 9 90 TELECOPIER: 296-6296

The Honorable Michael O'Neal
Chairman

House Judiciary Committee
Kansas Capitol

Topeka, Kansas 66612

Dear Mr. Chairman; Members:

I am writing to express support for 1990 House Bill No.
2798 concerning the admissibility of evidence of seat belt
violations in civil actions. I believe the Kansas seat belt
law 1is saving lives and I encourage the legislature to con-
sider other steps to promote greater usage.

House Bill 2798 would put the seat belt law in the same
class as other traffic offenses with regard to admissibility
of evidence. I think judges and juries can properly consider
such evidence and that our statutes should not absolutely
preclude its use.

In the long run, this proposed change in public policy
should help promote greater compliance with our seat belt

laws.
Sincerely,
Fh T LGl
Robert T. étephan
Attorney General
RTS:bls
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1889-90 EXE TTEE

JOHN W JOF a
PRESIDENT

EDWARD HUND, JA., Wichila
PRESICENT-ELECT

DAN LYKINS, Topaka
VICE PRESIDENT FOR MEMBERSHIP

DENMIS CLYDE. Overland Park
VICE PRESIDENT FOR EDUCATION

TIMOTHY ALVAREZ, Kansas City
VICE PRESIDENT FOR LEGISLATION

RUTH BENIEN. Overland Park
VICE FRESIDENT FOR FUBLIC AFFAIRS

M JOHN CARPENTER. Greal Bend
TREASURER

MICHAEL HELBERT, Emparia
SECRETARY

FEDADO IRIGONEGARAY, Topeka
PARLIAMENTARIAN

GARY McCALLISTER, Topeka
IMMEDIATE PAST PRESIDENT

BRUCE BARRY, Juncuon City
ELIZABETH KAPLAN. Overland Park
JOHN L WHITE, Leavenworih
MEMBERS-AT-LARGE

LYNN R JOHNSON, Overland Park
ATLA GOVERNOR

THOMAS E_SULLIVAN, Overland Park
ATLA GOVERNOR

DENNIS L HORNER, Kansas City
ATLA DELEGATE

SHANNON KRYSL, Wichila
ATLA DELEGATE

1989-90 BOARD OF GOVERNORS
DONALD S. ANDEASEN, Wichila
MARVIN APPLING. Wichita

EANEST C. BALLWEG. Leawood
JAMES M BARNETT, Kansas Cily
TERRY E. BECK. Topeka

VICTOR A. BERGMAN, Overland Park
ARDEN J. BRADSHAW, Wichia
LELYN J BRAUN. Garden Cily
LLOYD BURKE BRONSTON, OvarlandPark
PHILLIP BURDICK, Hiawaina
MIGHAEL E CALLEN, Kansas Gity
DAVID P. CALVERT, Wichita

GAIL CARPENTER, Greal Bend
PHILIP CARSON. Kansas Cily

PHIL M. CARTMELL. JR . Overland Park
WILLIAM A CLEAVER, Overland Park
BRYSON A. CLOON. Overland Park
RICHARD CORDAY, Wichila

DWIGHT CORAIN. Wichila

JAMES CRABTREE, Overland Park
MICHAEL CROW, Leavenworh
LAVONE A_ DAILY, Kansas Cily
STEVEN L DAVIS. Emponia
STEPHEN G_DICKERSON, Kansas City
STEVEN M DICKSON, Topska
EDGAR W. DWIRE. Wichita
GERALD T ELLIOTT. Lenexa

J. DAVID FARRIS, Atchison
AANDALL J FORBES, Tapaka
THOMAS E. FOSTER. Ovarland Park
LAWRENCE C_GATES. Overland Park
HAROLD K GREEMLEAF, JR.. Liberal
LARRY E GREGG, Topeka

WILLIAM GRIMSHAW, Olathe
RANDALL D GRISELL, Gardan City
DAVID HALL Anthony

JOHN R HAMILTON, Topeka

TOM E_HAMMOND, Wichita

KEITH R HENRY. Junction City
MICHAEL D. HEPPERLY. Wichita
MICHAEL L HODGES. Overland Park
J. AOY HOLLIDAY, JR.. Olathe
LAURENCE R_HOLUIS. Wichila
STEVEN L. HORNBAKER. Juncion Cily
ANDREW W HUTTON, Wichila
MARK B HUTTON, Wichila

WILLIAM W, HUTTON, Kansas Cily
NORMAN M. IVERSON, Arkansas City
N M IVERSON. JA., Arkansas City
ARVID “VIC” JACOBSON. Junction City
SUSAM C JACOBSON, Junction City
MARK JOHNSON. Overland Park
KELLY WILLIAM JOHNSTON, Wichita
ROBEAT S JONES, Salina

GARY L JOADAN, Olawa

ALBERT L KAMAS, Wichiia

TOM KELLEY, Tapeka

E L. LEE KINCH. Wichiia

RUBEN JORGE KRISZTAL. Overland Park
CHARALES D KUGLER. Kansas Cily
GERALD D. LASSWELL, Wichila
ROBERT R LEE, Wichita

ROBERT LEVY, Garden City

DONNA LONG. Clay Center

5 W._LONGAN Ill. Overlana Park
GEQRGE £ MALLON, Kansas City
MARLYS MARSHALL, Wichita

DAVID L McLANE, Pitsburg

C_A MENGHINI. Pinsburg

GERALD L MICHAUD, Wichita
DAVID 8 MORRIS. Overland Park
AOBERT NICKLIN, Wichila

DIANE A NYGAARD, Overland Park
JULIE ORR. Wichita

JERAY A PALMER, Topaka
TIMOTHY PICKELL, Wesiwood

JUDY POPE. Tapeka

AONALD POPE. Topeka

BLAKE A POST. Topeka

BRADLEY POST. Wichiia

BRADLEY J PROCHASKA, Wichia
EUGENE RALSTON. Topaka
RANDALL K. RATHBUN. Wichila
GOADON M. ROCK, JR., Olalhe

TIM RYAN. Glay Center

MARK J BACHSE, Kansas Cily
RICHARD SANBORN, Wichita

GENE £ SCHAOER, Tapeka

5 A SCIMECA, Wichita

GERALD W_SCOTT, Wichita
K_GARY SEBELIUS, Topska
DANIEL SEVART, Wichiia

MICHAEL L SEXTON, Kansas City
RONALD SHALZ, Colby

JOHN ELLIOTT SHAMBERG, OverlandPark
KAREN L. SHELOA, Kansas Cily
JAMES R SHETLAR. Ovarland Park
TIMOTHY SHORT, Piltsburg

CRAIG SHULTZ, Wichiia

DONALD E. SHULTZ. Dodge Gity
MICHAEL SIMPSON. Leavenworlh
DAN L SMITH. Overland Park
BROCK A SNYDER, Topeka
MARTY SNYDER, Topeka

FAED SPIGARELLI, Piisburg
DIAMNA K STAPLETON, Kansas City
DANIEL J STRAUSBAUGH, Overiand Park
M WILLIAM SYRIOS. Wichila

LEE H. TETWILER Pacla

JAY THOMAS. Overland Park
ACBERT TILTON. Topeka

DAVID P. TROUP. Junctian City
PHILIP W. UNRUH. Harper

DONALD W VASOS. Kansas Cily
ARTIE E. VAUGHM. Wichita
TAICHAEL WALLACE. Overland Park
WES WEATHERS. Topeka

AOBERT V. WELLS. Kansas City
SAMUEL WELLS. Kansas Ciy

T MICHAEL WILSON, Wichia

W. FREDRICK ZIMMERMAN, Kansas Cily
JAMES B. ZONGKER. Wichila

RICHARD H. MASON
EXECUTIVE DIRECTOR

KANSAS
TRIAL LAWYERS ASSOCIATION

Jayhawk Tower, 700 S.W. Jackson, Suite 706, Topeka, Kansas 66603
(913) 232-7756 FAX (913) 232-7730

TESTIMONY
of the
KANSAS TRIAL LAWYERS ASSOCIATION
concerning
HB 2798

The Kansas Trial Lawyers Association sees HB 2798 as a
bill with very good intentions but which could, if passed,
produce very bad results. No one can seriously argue that the
use of safety belts in automobiles is a bad public policy or
that the citizens of Kansas should not be encouraged to use
safety belts while operating an automobile. Yet, there
recently have been alarming reports about studies which have
shown that use of safety belts in the rear seats of
automobiles by small children has produced tragic results
involving serious spinal injuries in head-on collisions.

Mandatory safety belt use in school busses has been
rejected here in Kansas by this very legislature because it
has not been shown that safety belts will prevent injury on
school busses. 1In fact, there is evidence to show that safety
belt use on school busses can result in causing as much injury
to the occupants as it prevents.

The fact is, safety belt usage has been documented as
producing injuries in some instances where there would have
been less injury or no injury at all if the belt had not been

used. There simply is not sufficient evidence to support an
evidentiary rule change that would allow failure to use a
safety belt to be considered in determining any aspect of
comparative negligence.

If the simple change of the words "shall not" to "may" is
allowed, it will set up an ideal defense for every automobile
insurance company that is facing a claim in which there was
someone in the automobile that failed to have his or her
safety belt fastened. If it would be possible to avoid paying
a claim because a safety belt was not used, does the committee
think that an insurance company would not do so? Of course
they would. They would stand to benefit every time since the
comparative negligence of the non-user will always operate to
reduce the amount the person is going to receive in compensation
for his or her injuries. The reduced compensation will result
regardless of whether or not the non-use of the safety belt had
anything whatsoever to do with the injury.

é?é/ﬁ;é?a
///]4;{ Corr

/’-,"\ 7/_ 7 %/’
£ 7{ A A’?% ny

937’

—



Testimony of the Kansas Trial Lawyers Association
Page 2

Imagine an accident in which two cars collide at an
intersection and which produces serious injury to the occupants of
only one of the cars. The car in which the injuries were suffered
was driven by a young mother with her seven-year-old daughter in
the rear seat. The other car was driven by a person who was alone
in the car. The mother was sober, alert and a safe driver. The
20-year-old was drunk, had run a red light, and was speeding 15 mph
over the speed limit.

When the mother makes a claim against the other driver for
damages, the insurance company adjuster is going to ask her if she
had a safety belt in use and if her daughter was wearing a safety
belt. If she or her daughter were not wearing their safety belts,
it is certain that the insurance company will deny full liability
for the claimed damages and the injured people will either have to
accept less compensation for their damages or they may have to file
suit and try to get a judge or jury to rule that the failure to use
the safety belts had nothing to do with the causation of the
accident or the injuries.

If you multiply the above scenario out many times over you
will quickly see that the insurance companies who can use the
defense of comparative negligence for not using a safety belt will
enjoy a predictable reduction in claims paid. The injured parties
will recover less for their damages and the truly negligent
drivers, the ones who cause the accidents, will suffer less
liability for their negligent acts.

Passage of HB 2798 will have the following results:

1. There will be virtually no reduction in the number or severity
of traffic accidents.

2. Because of comparative negligence, claims paid by insurance
companies will be reduced.

3. Because of lack of accountability, there will be no possibility
of coincidental reductions in insurance premiums as a
reflection of the savings that insurance companies will
experience.

4. Because of a higher incidence of claim denials by insurance

companies, there will be a greater number of suits filed in
Kansas courts for damages.

The Kansas Trial Lawyers Association urges this committee to
retain the language in K.S.A. 8-2504 that evidence of failure to
use a safety belt shall not be admissible in any action for the,g/C[i//ﬁ
purpose of determining any aspect of comparative negligence or /7 ~, §/0
mitigation of damages. L A{
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60-258a. Comparative negligence. (a)
The contributory negligence of any party in a
civil action shall not bar such party or such
party’s legal representative from recovering
damages for negligence resulting in death, per-
sonal injury, property damage or economic
loss, if such party’s negligence was less than
the causal negligence of the party or parties
against whom claim for recovery is made, but
the award of damages to any party in_such
action shall be diminished in proportion to _the

amount of negligence attributed to such party.

If any such party is claiming damages for a
decedent’s wrongful death, the negligence of
the decedent, if any, shall be imputed to such

(b) Where the comparative negligence of
the parties in any such action is an issue, the
jury shall return special verdicts, or in the ab-
sence of a jury, the court shall make special
findings, determining the percentage of neg-
ligence attributable to each of the parties, and
determining the total amount of damages sus-
tained by each of the claimants, and the entry
of judgment shall be made by the court. No
general verdict shall be returned by the jury.

(c) On motion of any party against whom
a claim is asserted for negligence resulting in
death, personal injury, property damage or
economic loss, any other person whose causal
negligence is claimed to have contributed to
such death, personal injury, property damage
or economic loss, shall be joined as an addi-
tional party to the action.

(d) Where the comparative negligence of
the parties in any action is an issue and re-
covery is allowed against more than one party,
each such party shall be liable for that portion
of the total dollar amount awarded as damages
to any claimant in the proportion that the
amount of such party’s causal negligence bears
to the amount of the causal negligence attrib-
uted to all parties against whom such recovery
is allowed.

(e) The provisions of this section shall be
applicable to actions pursuant to this chapter
and to actions commenced pursuant to the
code of civil procedure for limited actions.



Larye buses are safer for riders.
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Large bus absorbs ¢rash forces. lessens injuries.

Canadian Crash Tests

Will Lap Belts Do More Harm Than Good ?

Recent tests conducied by the Canadian govern-
ment indicate that in severe frontal impacts, lap belts

in school buses could do children more harm than
good.

The 1985 study of lap belt performance in frontal
impacts was conducted by Transport Canada, the
equivalent of the U.S. Depariment of Transportation.
The Canadians conducted three full-scale 30 mph bar-
rier impacts using various sizes of dummies, some
equipped with instruments to record injury levels. The
vehicles tested were a 66-passenger Blue Bird school
bus, which meets U.S. standards designed to protect

unbelted occupants, and two smaller buses seating 20
and 22 passengers.

The lap belted dummies on the large bus recorded
head impacts two to three times more severe than the
unbelted dummies. But by far the worst scores were
recorded by the lap belted dummies on the small
buses.

The results were not surprising, says Dr. Kennerly
Digges, deputy associate administrator for research at
the National Highway Traffic Safety Administration
(NHTSA). In 1978, sled tests by the salety agency
showed that lap belts “caused an increase in peak accel-

erations,” resulling in harder head impacts with seat
backs.

Digges noted, as have ather NHTSA officials, that
in side and rollaver crashes, belts would provide saflely
benefits to school bus occupants. However, he con-
tends that lap belts for large buses are a poor invest-
ment from a cost-benefit point of view. “You'd be

better off spending the money on betler brakes and
better drivers,” he says.

In Canada, large school buses meet safety standards
that are smiliar to U.S. requirements. However, small
Canadian school buses weighing less than 10,000
pounds are not equipped with lap belts and the head

protection zone and seat spacing measurements difTer
from U.S. requirements.

Transport Canada concluded that in the tests “the
belted dummies experienced higher head accelera-
tions, lower chest accelerations, and more severe neck
extension than did the unbelted [dummies]. This indi-
cates that if lap belts are installed on current designs of

school bus scats, a greater potential for head injury
exists.”

The report said that the “passive occupant restraint
syste n (compartmentalization) required [by Canadian
safety standard 222] since 1980 functions as intended
during frontal impacts and provides excellent protec-
tion for occupants.”

The “School Bus Safety Study™ was written by G.N.
Farr, an automotive safely engineer with the crash-
worthiness section of Transport Canada. The tests
were conducted under contract with Calspan, a private
research company.

William T. Gardner, head of crashworthiness engi-
neering for Transport Canada, says the tests were con-
ducted because it might be more damaging to add lap
belts and previous studies indicated that head and
neck injuries might be aggravated by them. The tests
were done to answer those questions. About 55 percent

of all school bus crashes in Canada during 1981 were
frontal, the report noted.

The engineers tested a 66-passenger 1984 Blue Bird
bus, a 1984 Campwagon van conversion type, 20-
passenger bus, and a 1984 Thomas Minotour 1, 22-
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Full-size bus: sear cushions impact,

(Continued from Page 5)

passenger bus built on a Ford school bus chassis. All

three are commonly used throughout Canada, the
study said.

For the test series, 4-foot, 10-inch, 5th percentile
adult female anthropomorphic dummies were used in
each bus. Three were belted and three were unres-
trained in ench bus. Each was instrumented to deter-
mine head and chest acceleration during the crash.
Some of the dummies were instrumented 10 meusure
knee and upper leg irjury data. Other, smaller dum-
mies were placed un the large bus to provide a pho-
lographic comparison with the larger dummies.

None of the test dummies were certified for compli-
ance testing under U.S. Federal Motor Vehicle Safety
Standard (FMVSS) 208. Therefore, a calculated head
injury criterion (HIC) level of 1,000 for the dummies
used in these tests cannot be correlated with the HIC
level of 1,000 set as the upper limit under the U.S.
occupant safety rule. However, the measurements ob-
tained in the Canadian crash tests can be used to com-
pare lap belted and untelted performance of the dum-
mies used in each of the school bus tesls,

Buserte: “Sofi”in nding for the unbelr,
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«-.Bui belted dummy's head bears brunt of load,

The barrier crashes of the two smaller buses
showed that in all cases, the dummies secured by lap
belts measured HIC values exceeding 1,000—~and in
Some cases, scores in the 2,000 plus range were cal-

culated. All unrestrained dummies had HIC values of
less than 1,000,

“From these results,” the Farr report said, “it must
be concluded, that for frontal impacts; the restrained
occupant would receive more severe head injuries
than the unrestrained one. One can further conclude
thatinjuries could very likely be life threatening.”

The test films showed that many of the belted dum-
mies® heads struck the seats in front of them so vio-
lently that the force bent the heads back on the necks
at almost a 90 degree angle. The action wag severe
enough to be judged to cause serious injury, Farr said.

In the large school bus, the HIC values for the lap
belted dummies were about three times greater than
for the unrestrained dummies. However, none mea-

sured HIC values in excess of 1,000.

The reason they didn't, says Transpor Canada's
Bill Gardner, is that a 30 mph barrier crash of the small

(Cont'd on page 8)
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(Continued from Page 6)

bus is much more severe than that of a 66-passengar
bus. The smaller buses are much stiffer than the large
bus and, in addition, the smaller buses stop much
more quickly. Because the large bus body slides on the
frame and its front end crushes, much of the crash
force is absorbed before it is iransferred to the
occupants. =

The high head injury loads measured by the dum-
mics were, in part, a result of the stifTness of the dum-
mics used in the test, the report noted. Gardner point-
ed out that the sevenity of the resrward flexure expe-
ricnced by the dummy heads after they hit the seats in
front of them is particularly aoteworthy because the
stiffness of the dummies should have acted 1o decrease
the amount of Nexion.

During the crash of the large school bus, two uares-
trained dummies the size of six-year-olds struck the
scal backs below thie seat back frame spreading the
forces of the crash over the dummles vodies, “It Is ex-
pected that this size of child would be better protecied
by the ‘compartmentalization’ concept than a larger
child,” Farr suid.

An adult-sized lap belied dummy in the driver's
sext of the large school hus was struck in the head by
the steering column in the crash. The driver probably
would have sufTered serious or fatal injuries in the
crash, Farr concluded.

There were other problems noted. On the Blue Bird
bus, the fuel tank cap was punctured. “If a rollover had
occurred,” Farr said, “a significant leakage of fuel
world probably have occurred.”

On the Thomas Minotour bus, a gasoline tank hose
broke loose. “If even a partial rollover had tccurred,”

Farr reported, “a major fuel spill would have
happened.”

During the crash of the school van, two of the three
left side windows shattered, hurling “a tremendous
number of small shards of tempered glass™ throughout
the bus interior. Had the bus been filled with children,
the glass could have caused severe eye and body inju-
rics, Farr said. He suggested that window glazing and
fuel systems receive furthe; attention from ministry
scientists.

Because of the Canadisn test results, the U.S. Na-
tionsl Transportation Safely Board, which is conduct-
ing an evaluation of large FMVSS 222 buses, has decid-
ed 10 expand its study 10 examine how well small. van-
type school buses are protecting their occupants in
crashes. (See “Safety Board Studies,” Page 11.)

Railroad Crossings

School districts should establish and enflorce
procedures for checking on whether bus drivers
are stopping at railroad crossings, the National
Transportation Safety Board recommends,

The recommendation was jssued following
the board’s examination of a train collision with &
school bus near Casrsville, Virginia, in 1984. A
108-car train collided with the bus as the driver
was trying to back ofT the tracks. Board investiga-
1ors found that the driver failed 10 stop before
she started to cross the tracks. The train hit the
front of the bus, which was knocked ofT its chas-
sis. The body then rolled over. Two of the 26 stu-
dents were seriously injured and the driver died.
Board investigators learned that it was not unusu-
al for bus drivers in that school district 1o fail 10
stop a! rail crossings.

Retrofitting School
Buses With Lap Belts?
Handle With Care

School districts that retrofit their school buses with
lap belts should be very careful about their installation,
say officials of the National Highway TrafTic Safety Ad-
ministration (NHTSA) and the Wayne Corporation, a
bus manufscturing company.

Under no circumstances should belts be added to
buses that were manufactured before 1977, The old
bus seats have an exposed rail. Because of the dynem-
icsof a crash, lap belts would actually incresase the

fo.ce with which an occupant’s head would strike the
rail.

NHTSA has said that it is safe to attach the lap belts
1o the current seats in poststan dard (1977) buses. That
statement is still true, says Ralph Hitchcock, director
of NHTSA's ofTice of vehicle safety standards.

Hitchcock says thatif school districts want to retrofit
school buses that were manufactured afler 1977, they
should first make sure that they purchase lap belts that
meet Federal Motor Vehicle Safety Standard
(FMVSS) 209. Also, if the manufacturer sells buses
that have a lap belt option. school districts should
check 1o see how they are installed and, il possible,
fcllow the manufacturer's installation method.

In general, belts should be attached to the seat
frame: if the belts are attached tc the Nloor, children's
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