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MINUTES OF THE _House = COMMITTEE ON Labor & Industry
The meeting was called to order by Representative Dorothy Flottman at
Chairperson
_9:05  amfxm. on February 7 1990in room __526=5  of the Capitol.

All members were present except:

Representative Douville - Excused
Representative Schauf - Excused

Committee staff present:

Jerry Donaldson - Legislative Research Department
Jim Wilson - Revisor of Statutes' Office
Kay Johnson - Committee Secretary

Conferees appearing before the committee:

Kelly Johnston - Kansas Trial Lawyers Association
Hoot Gibson - Builders' Association Self-Insurers' Fund & Associated General Contractors
of Kansas City

The meeting was called to order at 9:05 a.m. by the Vice-Chairperson, Representative Dorothy
Flottman. She explained the following bills would be heard today and additional
hearings will be scheduled:

HB 2759 - Workers compensation, time period, notice of occupational disease.

HB 2760 - Workers compensation, judicial review, compensation pending review.

HB 2761 - Workers compensation, removing limitation on amounts payable by employer for
permanent total disability.

HB 2762 - Workers compensation, rehabilitation benefits, temporary total compensation
during vocational evaluation.

HB 2763 - Workers compensation, civil actions for willful, gross or wanton acts or omissions,
benefit increase for failing to provide guards or protection.

Kelly Johnston addressed the committee in support of all 5 bills, attachment #1:

HB 2762 - insert the word "evaluation" on page 5, lines 12 & 20.

HB 2761 - remove cap from total disability benefits.

HB 2759 - allow same amount of time to file a written claim for occupational disease as for
accidental injury - 200 days.

HB 2760 - allow option to remove appeal to the district court if the Director's office has
not made a decision within 45 days and invoke payment of compensation while appeal
is being decided.

HB 2763 - impose a penalty when injury or death is caused by intentional negligence and
allow the right to sue in civil court.

Representative Buehler asked if rather than remove the limit, it could be extended so that

an employer can be found liable for negligence. He stated his concern that all employers

in a class would be paying for the negligence of one employer. Mr. Johnston stated that

the proposal contained in HB 2763 is designed to provide civil remedy only in those cases
where the conduct of the employer can be legitimately characterized as intentional, gross

or wanton. He doesn't believe there will be a significant increase in these kind of lawsuits.
The premium rates for this kind of litigation will fall upon the liability carrier.

Representative Hensley distributed copies of a newspaper article that Mr. Johnston had re-
ferred to, attachment #2, describing the death of a person working in a ditch that collapse:’
He stated it is a good example of what HB 2763 can address. -

Representative Patrick asked if an OSHA standard is not followed, does that in itself con-
stitute gross negligence? Mr. Johnston replied yes, in a situation where the element of
causation is present. That is included. in the bill in page 2, line 17. Representative
Patrick asked why workers compensation rates keep going up and what is his solution. Mr.
Johnston stated he didn't think the rates had gone up in the last year and one solution is
to justify rate requests. Also, the 1987 amendments have helped to keep rates down.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page Of 2




CONTINUATION SHEET

MINUTES OF THE House COMMITTEE ON Labor & Industry

room _526=5  Statehouse, at _9:05  a.m./Exx on February 7 1920.

Representative Lane asked if a worker is working in known, unsafe conditions, does he have
an obligation to stop working? Mr. Johnston responded that OSHA does not place responsi-
bility of that nature on the worker and anytime you go outside of the Workers Compensation
Act the issue of a workers contributory fault, as well as gross negligence, will be involved.

Representative O'Neal, referring to page 1, line 34, "negligence by employer or employee",
asked if this allows a lawsuit against an employee. Mr. Johnston responded yes. Representa-
tive O'Neal asked about vicarious liability situations. Mr. Johnston said he had no objec-
tion to clarifying that issue as long as it covered the situation where the conduct of the
employee was sanctioned by the employer.

Hoot Gibson addressed the committee as an opponent to HB 2763, attachment #3. He stated
that the few states allowing employees to file civil lawsuits have been or are considering
repeal of exceptions to the exclusive remedy rule. He stated it would create an avalanche
of expensive litigation and produce higher workers compensation costs.

Representative Whiteman asked about accident history rates in relation to workers compensa-
tion rates going up. Mr. Gibson responded it has dropped each year but cost of claims
continue to rise. Representative Whiteman asked to be provided statistics.

Representative Webb said he has found that states with higher workers compensation costs
have lower accident rates. Does Mr. Gibson agree that higher costs make employers more
safety conscious? Mr. Gibson stated the experience rating modification system is a very
effective system.

Representative Patrick asked how many states permit common law by-pass. Mr. Gibson responded
it is currently 6, but Texas has repealed that as of January 1, 1991.

Representative Everhart asked if Mr. Gibson preferred doing away with the cap or allowing
civil liability. He responded he would rather have neither one, but would choose the
extension of the cap.

Representative Hensley said there is a Senate bill which specifically addresses instances
where a trench has not been shored and makes it a criminal penalty. What is Mr. Gibson's
position? He responded yes, if it is determined to be a gross and wanton violation,
felony provisions should be invoked.

Representative Whiteman asked Jerry Donaldson to research the 5 other states that have
the by-pass and how it affects workers compensation premiums.

The meeting adjourned at 9:57 a.m. The next meeting of the committee is scheduled for
Thursday, February 8, 1990 at 9:00 a.m. in room 526-S.
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TRIAL LAWYERS ASSOCIATION

Jayhawk Tower, 700 S.W. Jackson, Suite 706, Topeka, Kansas 66603
(913) 232-7756 FAX (913) 232-7730

TESTIMONY
of the
KANSAS TRIAL LAWYERS ASSOCIATION
before the
HOUSE LABOR & INDUSTRY COMMITTEE
by
Kelly W. Johnston

February 7, 1990

HOUSE BILL 2762

The only change herein proposed is the insertion of the word
"evaluation" on page five at lines 12 and 20. Under current
law, temporary total disability benefits can be paid during
the period the worker is being evaluated for possible
rehabilitation, as well as during the performance or execution
of an approved vocational rehabilitation plan. The purpose of
subsection g is to provide an additional period of weeks
during which temporary total disability benefits can be
received by a worker with a scheduled injury (K.S.A. 44-510d),
since the maximum number of allowable weeks for some scheduled
injuries is rather limited. Even for the amputation of an
arm, the maximum number of allowable weeks, including healing
period compensation, is 225, and this is considerably fewer
than is allowed for a general bodily injury (415). The
problem with the current law is that weeks during which the
injured worker is being paid temporary total disability
benefits while undergoing testing and analysis prior to
approval of a vocational rehabilitation plan are not expressly
eligible to be included in this allowance of additional weeks.
Addition of the word "evaluation" will clarify legislative
intent in this regard.

It is our understanding that the amendments to K.S.A. 44-510g
being proposed by the Governor’s Joint Advisory Committee
included a recommendation similar to that proposed herein.
Specifically, it is proposed that the word "assessment" be
inserted in the same places as are recommended by HB 2762 that
the word "evaluation" be inserted. We do not know if the

Joint Advisory Committee considers these terms to be
synonymous.

HOUSE BILL 2761

HB 2671 will make permanent total disability benefits payable
for life. Although the lid on permanent total payments was
raised in 1987 from $100,000 to $125,000, simply mathematics
proves the inadequacy of this allowance. Currently, the

House Labor & Industry

Attachment #1
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maximum weekly rate for permanent total disability payments is
$271. Imagine a 25 year old breadwinner with dependent children
who is rendered quadriplegic in the course of employment. He or
she would receive the last disability compensation payment under
the Kansas Workers Compensation Act less than nine years later.

And Social Security disability benefits will not even come close to
replacing the loss of these benefits. The Kansas Workers
Compensation Act was designed to impose the costs of industrial
accidents on industry. For the most seriously injured and
economically impaired Kansas workers and their families, the Act no
longer serves this purpose. If a change is not made, a lot of
these people, instead of receiving these benefits from their
employers and insurance carriers, are going to be seeking
assistance from the Department of Social and Rehabilitation
Services. We know from recent experience how ill-equipped SRS is

to provide assistance to those who should be provided for through
other sources.

HOUSE BILIL 2759

The significant change proposed herein is found on page one at
lines 17 and 20. The other changes are only of a "housekeeping"
nature. The purpose of this bill is to allow workers disabled by
occupational disease the same amount of time (200 days) to file a
written claim for compensation as is allowed to workers disabled by
accidental injury. Current law only allows 90 days to file a
written claim for an occupational disease. Since failing to comply
with the applicable written claim deadline will result in a
complete loss of all medical and disability benefits, even in an
otherwise valid claim, an inordinately short written claim period
is difficult to justify. And since some occupational diseases like
cancer do not always manifest themselves or become symptomatic as
quickly as, for example, a back injury, some workers disabled by
occupational disease may lose their right to pursue a claim before

they even realize that they are ill or recognize that the cause of:
an illness was work-related.

HOUSE BILL 2760

This bill seeks to reduce the amount of hardship the current
appellate process imposes on injured workers and their families in
two different ways. The first change is found on page one at

lines 18-23. This language will allow either party to an appeal to
the Director of Workers Compensation from an award by an
administrative law judge, if the Director has not issued a decision
within 45 days, to remove the appeal to the district court of the
county where the injury occurred by filing a petition for judicial
review. Under current law, no time limits are placed on the
Director for deciding requests for review and, although the
Director’s office has done an admirable job of virtually
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eliminating its backlog, for the past four years or so it has not
been unusual for the Director’s office to take an entire year to
decide an appeal. This proposal will create a time limit of sorts
on the Director’s office and, if the time limit is not satisfied,
the Director will only lose jurisdiction over the appeal if one of
the parties to the case decided to file a petition for review with

the district court. In other words, this time limit will not be
mandatory.

The second way in which this bill will reduce the financial
hardship suffered by injured workers during a protracted appeal is
by requiring weekly compensation benefits awarded by the
administrative law judge to be paid while the appeal is being
litigated. Current law allows disability benefits to be withheld
until the Director'’s decision is published, and even then only )
requires the compensation due to be paid during the ten weeks prior
to the Director’s decision, and during those weeks prior to a
decision by the district court, to be paid. Past experience has
taught that sometimes the Director’s office requires long periods
of time to decide an appeal, and during those months the injured
worker and his or her family have to do without compensation.

Under this proposal (found on page two at lines 19-23), the
disabled worker would be allowed to receive compensation benefits
awarded by the administrative law judge while the Director is
deciding the appeal. If the Director overturns the decision by the
administrative law judge, then any overpayment to the disabled

worker (current law permits) can be recouped from the Workers
Compensation Fund.

A couple of thoughts to keep in mind about HB 2760 are as follows.
First, passing both of these proposals will have the effect of
allowing injured workers to wait for the Director to decide the
appeal, instead of removing the appeal to the district court.
Since even under these proposals a substantial amount of
compensation (those benefits awarded by the administrative law judge
for weeks more than ten weeks prior to the decision by the
administrative law judge) might remain unpaid until after de0131on
by the district court, the injured worker should also still be
allowed to remove the appeal to the district court, if an
inordinate amount of time is necessary for the Director to decide
the appeal. All compensation due in the past must be paid after

the district court resolves the petition for judicial review, by
the way.

In addition, passing these proposals may also have the effect of
reducing the litigation load on the Director of Workers
Compensation. Since an insurance carrier can delay the payment of
benefits awarded by the administrative law judge by filing an
appeal to the Director, by requiring compensation to be paid during
the period the claim is being appealed to the Director the
financial incentive for the insurance carrier to appeal to the
Director would be eliminated. Some appeals to the Director which
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would be motivated primarily to delay benefit payments under these
proposals would not be filed. Appeals motivated solely for the

purpose of delaying benefit payments are properly characterized as
frivolous, and should not be encouraged.

Finally, passing these proposals may also have the effect of
reducing lump sum settlements necessitated by financial hardship.
Injured workers who cannot wait for the appellate process to run
its course sometimes opt to accept lump sum settlements for amounts
that do not reflect the true value of their claims. The Kansas
Trial Lawyers Association does not believe that our appellate
process should promote lump sum settlements accepted by injured
workers to avoid hardship on their families.

HOUSE BILL 2763

HB 2763 addresses the growing problem in the work place of people
who suffer serious injury or death when their employers knowingly
or recklessly subject them to hazardous machines or environments.
Again, there are two ways this bill proposes to promote safety in
the shop. The language found on page one, lines 34-43 and page
two, lines 1-10, is designed to make a limited change in the
current law which will not permit an injured worker to sue an
employer for common law tort damages such as pain and suffering, or
even 100% of wage losses (workers compensation benefits are based
on 67% of the average wage), and it doesn’t make any difference how
flagrant is the employer’s conduct in causing the injury. Worker'’s
compensation benefits are the only remedy. This proposal will
allow disabled workers to file a common law tort action against the
employer only in those cases where the injury was caused
intentionally, or as a results of gross and wanton conduct. In the
event of a recovery, the previous receipt of workers compensation
benefits will be deducted. Employers will continue to be protected
from lawsuits filed by their employees for injury caused by
negligence. We believe that the threat of civil liability should
provide a significant incentive to employers to behave responsibly,

and our public policy should encourage nothing less. Many states
already possess similar laws.

The second method by which this proposal will encourage safety in
the workplace is found in the language on page two at lines 17-24.
Current law, whether state or federal, does not provide enough
incentive to employers to comply with safety laws. A classic
scenario that has repeated itself time and again in Kansas is the
construction contractor who refuses to shore-up his trench walls in
compliance with OSHA. Current OSHA penalties are for violating
these regulations are insufficient to offset the money saved by
avoiding the building of trench supports, and the time saved on the
construction schedule. Of course, no one ever thinks the wall is
going to cave-in and kill someone on one of their jobs. The Kansas
Workers Compensation Act does very little to promote safety in the
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workplace. The Act may even encourage or license employer
irresponsibility because of the provisions that protect the
employer from civil liability for negligence. This bill will
impose a penalty in the form of increased benefits to the disabled
worker in such situations. The new language found at lines 23-24
on page three is designed to permit the increased benefit penalty

to be paid without regard to the limits on total benefits found in
KcSvo 44-510fo

The Kansas Trial Lawyers Association hopes that you will give
serious thought to supporting these proposals.

Thank you.
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Werkers remeved the bedy of Jehn Jacebsen, 79, Ressville, whe was Killed tn a ditch collapse Thursday.

Dersthy Lieyd, daughter of the dead man, prayed while werkers struggled te remeve her father fre
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m the ditch,

Workman dies in ditch accident

By STEVE SWARTZ ..
Capital-fodrnal law enforcement water

One man was killed Thursday and
another was trapped briefly when the
side of a ditch they were working in on
the Kansas Capitol grounds collapsed.
~ 8gt. Clyde O. Johnson of Capitol Area
Security Patrol identified the dead man
as John Jacobson, 70, Rossvilie. He was
pronounced dead at the scene by Dis-
trict Coroner Dr, W. Kiernan O'Callag-
han.,

An autopsy was to be performed Fri-

‘day morning to determine cause of

death. O'Callaghan said he was told

Jacobson's head was never covered by
the dirt and clay in the ditch, He said
there was **“massive trauma’’ to- Jacob-
son’s chest. .

Johnson sald he did not know if Ja-
cobson was covered by dirt.

Jacobson and fellow worker John A.
Cline, 60, Havensville, were laying new
drainage pipe just nortlr of the State-
house when the accident occurred just
before 3 p.m., sald Johnson. The men
were working for Herrman's Excavat-
ing,

The two had just litted a section of
the concrete pipe in place in the seven.
foot-deep trench when the east wall col-
lapsed on them, he said.

Phil Howley, 25, no address availa-

“ble, was tamping the dirt around the

section of pipe just to the north of Ja-
cobson and Cline with a power tool
when he saw the wall caving in.

"1 just lucked out and saw it com-
ing,” said Howley, who managed, with
the help of another worker, to free him-
self from the dirt, which filled in the
area around hix legs,

Witnesses said someone shouted a
warning at Jacobson and Cline to get
out of the way but it was teo late. Cline
said it appeared Jacobson was starting
to move out of the way when the dirl

Continued on page 2 column §
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the bombing of Palestine targets in
Beirut while having kept silent when
previous Israeli governments ordered
attacks on clvilian targets.

Begin also issued a statement rebuk-
ing Defense Secretary Caspar W. Wein-
berger for his criticism of Israeli poli-
cy.

Weinberger said Wednesday that the
June 7 bombing of an Iraqi nuclear
reactor and last Friday's air raid oh
Palestinlan guerrilla headquarters in
downtown Beirut had each come just as
U.S. efforts were about to bear fruit.

state representative, .

“I think the next session will have a
lot with my political future," he
saiG ad I can tell you this. What 1 do
hinges on what Bob Stephan does."’

Both Stephan and Lady are consid-
ered conservatives, but Lady is easily
the more moderate.

There could be some problems for a
Stephan-Lady team because of the
speaker’s strong support for a sever-
ance tax last session. The tax was the
keystone in Democratic Gov. John Car-

Workman dies
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shoved him against the west wall of the
ditch, which was about four feet wide. .

“l must have been standing on the
pipe,’ said Cline, who was buried up to
his waist for about 15 minutes. He was
uninjured.

Almost immediately, fellow workers
and Walter Graham, 23, 818 Belleview,
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Stephan said he also had met with
state Rep. Robert Frey, R-Liberal, who
already has launc’ ' campaign for
the Republitan non  .ion for attorney
general in 1982,

Frey has said he will discontinue his
effort if Stephan decides to seek re-
election as attorney general.

‘‘We've had a conversation,'* Ste-
phan said. “‘Bob is collecting money

.and setting up an organization. I tried

to impress on him I have not made any
decision."’

who was rebuilding the curbing at the
8th Street end of the line for another
company, rushed to aid the trapped
men,

Graham said he and others started
digging Cline out of the ditch while oth-
ers worked to free Jacobson,

Approximately 20 feet of the wall
caved in, leaving a large cavity under-
neath a 6-inch-thick walkway just to the
northwest of the Statehouse's north
stairs.

About 15 minutes before Jacobson's
body was finally pulled from the dirt,
his daughter, Dorothy Lloyd, arrived at
the scene with her son and mother.

‘‘Where's John Jacobson?'' Mrs.
Lloyd asked a construction worker just
north of where the rescue operation
was going on.

Without saying a word, the worker
polnted to the ditch.

Mrs. Lloyd screamed and ran toward
the rescuers. Police attempted to re-
strain the woman but she broke away
from then and ran closer to the ditch;

Later, she prayed out loud.

About 30 minutes aflter the collapse,

workers using a back hoe, shovels and -

their hands pulled Jacobson from the
ditch.

Pat Herrman, one of the owner s of
company, said the company had never
had an employee buried in about 26
years of business. He said the project
had begun earlier in the week.

Jacobson had worked for Herrman's
for about 10 years, Herrman said. Cline
and Jacobson had been working part-
ners for many years, said Cline.

Jacobson's fellow workers sald there
was no shoring in the ditch.
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District Court in Topeka
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KANSAS LABOR AND INDUSTRY HEARING
FEBRUARY 7, 1990

Ladies and Gentlemen I appear today on behalf of the Builders' Association
Self-Insurers' Fund and the Kansas City Chapter of the Associated General
Contractors of America. The Self-Insurers' Fund provides workers'

compensation coverage to over 200 contractors in the state of Kansas.

Our Association is very concerned about the provisions contained in House
Bill 2763. As I am sure you're aware, all but a handful of state workers'
compensation systems abide by the long-standing doctrine that workers'
compensation is the exclusive remedy an employee has against an employer.
In fact, the few states that allow employees to file lawsuits in the civil
courts have been or are now considering the repeal of exceptions to the
exclusive remedy rule. The most recent of which is the state of Texas.
Effective January 1, 1991 a Texas employee will no longer be able by-pass

the workers' compensation system and take their claim to the civil courts.

Kansas workers' compensation has always been based on a no-fault system.
The employer waives common law defenses and in turn the employee must
pursue statutory workers' compensation benefits. Introducing legislation
to grant an employee a remedy thru the civil court will create an avalanche
of expensive, protracted litigation that will serve neither the employer or
the employee. House Labor & Industry
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The cost of workers' compensation is becoming a major financial burden to
our contractors. The voluntary market for workers' compensation coverage
continues to recede. Further, an unprecedented 22.6% rate increase is now
being considered by the Kansas Insurance Department. Passage of House Bill
2763 would produce significantly higher workers' compensation costs and

drive workers' compensation premiums to intolerable levels.

Ladies and Gentlemen thank you very much.



