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MINUTES OF THE ____House COMMITTEE ON Labor & Industry
The meeting was called to order by Representative Arthur Douville at
Chairperson
_9:06  am./p@on February 27 1920in room _526=-S __ of the Capitol.

All members were present except:
Representative Schauf - Excused
Representative Holmes - Excused

Committee staff present:
Jerry Donaldson - Legislative Research Department
Jim Wilson - Revisor of Statutes' Office

Cindy Wulfkuhle - Committee Secretary

Conferees appearing before the committee:
Dr. John Wertzberger - Kansas resident
John Ostrowski - AFL-CIO
Jim Shetlar - Kansas Trial Lawyers Association

The meeting was called to order at 9:06 a.m. by Chairman Douville.
HB 3069 - Concerning the workers compensation act.

Dr. John Wertzberger, a Kansas resident, appeared before the committee as an opponent of the
bill. He stated the AMA Guide is not a bible and should not be strictly followed, but used
as a guideline or a reference. Dr. Wertzberger gave the definition of functional impair-
ment - the loss of or use of any body part, function or system.

Representative Hensley asked if Dr. Wertzberger knew how many other states have a fee
schedule. Dr. Wertzberger stated that 31 states have a mandated fee schedule and have
some savings from it.

John Ostrowski, AFL-CIO, spoke as an opponent to the bill, attachments #1,2 & 3. He said
that from labor's perspective, there is concern with the guality and quantity of service.
He feels that the fee schedule fails to define the problem. However, if the fee schedule
should be adopted then the claimant should be able to choose his own physician.

Jim Shetlar, Kansas Trial Lawyers Association, spoke before the committee in opposition to
the bill, attachment #4. KTLA's concern is that implementing a medical fee schedule would
create another bureaucracy, and would limit the doctors' willingness to participate, thereby
diminishing the quality of health care available. KTLA suggests that 45 days would be a
more reasonable time for the Director to render his decision. If the Director has not
rendered a decision in that time, the party should be allowed to appeal directly to the
District Court for a decision on that level. The basis for this request is so an injured
worker may receive compensation.

Representative Whiteman requested a fiscal note on HB 3069.

The meeting was adjourned at 9:58 a.m. The next meeting of the committee will be on
Wednesday, February 28, 1990 at 9:00 a.m. in room 526-S.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have nat
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of 1
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IT.

OUTLINE OF TESTIMONY

H.B. 3069
AFL-CIO
FEE SCHEDULES
a) Labor agrees fees must be reasonable and not vary

significantly from prevailing charges such as
Blue Cross/Blue Shield.

b) Labor's concern is "availability" in terms of quality
and quantity of service. This fee schedule too vague
to tell if good or bad -- sounds too good to be true.

c) Are problems properly identified? We are told of
"savings", but is problem simply "doctors' gouging”.

d) Many problems with fee schedules
1) Not panacea for saving money

Workers' Compensation Research Institute

study says just the opposite -- (not a "left-wing"
publication)
2) Creation of another bureaucracy with related costs

and procedures

IF FEE SCHEDULE - CLAIMANT WITH RIGHT OF CHOICE OF PHYSICIAN
(P. 6; 10 - Balloon Bill)
a) Employer's choice is based on control of cost; if
fee schedule this control not necessary
b) Constant source of litigation -- virtually every
case with unauthorized medical. Doctor selected
by insurance carrier always perceived as "their doctor".

c) NCCI Digest - Insurance companies research -

House Labor & Industry
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III.

Iv.

savings with claimant's choice and less treatment --
quicker return to work (P. 67)

d) Majority of states allow employee choice (P. 65)

DELETE AMA GUIDELINE (P. 13 Balloon Bill)

a) Makes medical disability purely political and controlled
by who is occupying Director's chair.

(first 2 sentences). Director under this proposal able
to set worker's medical and work disability without
regard to expert medical evidence.

b) AMA Guides in constant disfavor and revision;
not consistent even with doctors who use them. Most
states using AMA Guides allow claimant choice of
physician.

c) "Medically or scientifically demonstrable" violates
1987 agreement when word "objective" removed from
statute.

TEMPORARY TOTAL/LIGHT DUTY

a) (P. 12 - Balloon Bill) "old topic" =-- still a serious

problem

DIRECTOR'S ORDERS

a) (P. 25 - Balloon Bill) Must have self-enacting remedy

when delay is the problem. Cannot rely on same body who
caused delay to remedy delay.
b) Mandamus ineffective

1) Takes time from filing of action

Attachment #1-2-




2) Personal lawsuit against fact finder -- person

doing "suing" just shot his own client (every time)

VI. APPEALS FROM PRELIMINARY HEARINGS
a) (P. 25, Balloon Bill) Vast, vast increase in appeals
from Preliminary Hearings.
b) All must do to appeal is "allege" jurisdiction exceeded.
c) Conflict with 44-534a.
d) Paying on appeal will prevent frivolous appeals and avoid
stérve—out of claimant.
VII. OVERRULING JOHNSTON
a) (P. 28 - Balloon Bill) Policy decision; worked well for
many years.
b) No matter how sugar-coated, net effect is giving money

and then taking it back.

VII. APPOINTMENT
a) (P. 7 - Balloon Bill) Selection by secretary can
be political.
VIII. PAYMENT OF MEDICAL NOT IN DISPUTE
a) (P. 8 - Balloon Bill) Process of resolution 1looks

exceedingly long.

Attachment #1-3
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hours at their desks, they sulfered
backaches. tired cyes, and soforth 1n
addition, there were complaints by
workers that they were being iudged
by how much more they produced
with the clectric typewriter than with
the manual one becausce the clectric
was faster

These same complaints have recyy-
faced with the introduction of the
VDT. Workers are concerned that,
since the VT js even laster than the
electric typewriter. there will be
closer monitoring of their work, and
-they will be expected to do more,

And. as can be expected. these con-
cerns and fears produce the same
kinds of stress and pressure that was
felt when the efectric typewriter first
replaced the manual.

Workers foel (he

same kind of streas
that was fclt when
the electric tvpowritor
was first
introduced . . .

79

Another kind of strese arising from
the introduction of the VT in the of-
fice Is caused by some blurring of the
lines between managers and other
workers. especially in the office en-
vironment. As the VDT becomes
more common in the office, more and
more managers will have a terminal at
hand and will become proficient
enough in the use of the VDT to pro-

duce their own correspondence,
climinating a traditional secretariy)
task. At the same time. with much
data available through computer <toy.
age. many secretaries will be able 14
compile reports that. until now, had
been prepared only by the Manager,
Thisvbluning of job tasks could pose
serious stress problems ag offices
become more proficient in VDT use
and VDT use itself expands,

One thing is certaln: the VDT is here
to stay. It may become more sophis-
ticated and perform more functions,
but it has. and will, become an in-
tegral part ofthe workplace — the of.
fice as well 2s the factory. It is in our
bestinterest to understand the prob-
lems, both physical and mental, that
may arise from VDT and to develop
ways of dealing with those hazards,

Resolving the physical concerns
evolving from radiation and ergo-
nomics will be the easier parg of the
iob. Preparing for and overcoming
some of the stressful psychological
concerns may take more effort, bu
there is no way we can avoid these
issues.

Although the Subcommitiee on
Health and Safety has no immediate
plans to revisit the issue of VDTS and
employee health and salety. it is an
issue of great interest and, should the
need arise, we will not hesitate (o
hold additional hearings to develop
or disseminate new and important
information,

e e

David Appet, PhD. is Vice Prestdent. Fronomic and
Social Research Biviston, National Council on Componsa-
ton Insurance He 5 Adjungy Profescar of Economics,
Rutgers Unlverstiy. and is 5 member of the American Risk
& Insurance Association and the American F.conomics
Association.

Bavid Durbln is o fesearch economist for the National
Councilgn Compensation tnsurance.

?he seven million peopie injured
at work every year cost workers com-
pensation programs over 525 billion,
Most of these injured workers do not
miss work as a result of their injuries,
However, nearly 1.5 million workers
are injured seriously enough to ex-
perience work absences thag qualify
them for indemnity benefits under
the various state and federal workers
compensation pbrograms. Most in-
demnity beneficiaries experience
relatively short non-work spells, but
about 325.0n0 workers suffer perma-
nent disability cach year. The non-
work spells of these workers can be
lengthy.

The potentially long duration of
claim is one of the fundamental dif-
ferences between workers compen-

Attachment #2-2Z

sation and mogt other lines of in. -
surance. Cther lineg typically pay out
a lump sum for 5 @iven occurrence
By contrast, benefits (o injured
workers must be paid ol over time,
with the final COSts not known with
complete certainty Furthermore, the
€osts of extendedd duration workerg
compensation  claims are  con-
siderable. Extended duration claims
tend to lead 1o litigiousness and ir-
pose heavy psychological burdens on
both injured workers and  their
families These injurie< can prove
costly o employers  a¢ welt
Employers have 1o COPe with the liee
of valuahle emplovees predo 1100
delays, hiring, ICliaining  ang
rehabilitation Costs. and 3 hast of
other problems, Consequeméy. the
claimant and claim characteristics of
the longer duration claims deserve
special consideration in efforts 1o
measure the efficiency, equity. and
Cost containment Potential of the
workers compensation system,

The data used in this report are from
the April 1985 National Council on
Compensation Insurance Cal For
Detailed Claim Information (pc 0 in-
stituted in 1979, OCi is a random
sample of workers compensation




aams from {3 states desipned 1o
yield at least 1,200 permanent partial
disability claims per state and year,
DClis a unique data base combining
demographic information with injury
and claims information Further, DCI
captures claim information ag dif-

ferent points in time, allowing one 1o

16 Employers have to

Cope with the loss
of valuable
~mployees . . .

view the claim maturation process.
The data construction provides a
natural laboratory for examining char-
acteristics of injured workers,

The analysis in this report is restricied
to claims that remained open a
minimum of 18 months (second
report) and a maximum of 42 months
tfourth report) after the date of filing.
This sample comprises approximate-
ly ten percent of the total number of
DCt claims, but accounts for close to
49 percent of the total claim COsts.

This report will analyze the individual
components that contribute to the
overall cost of long duration claims,
Difterences in geographic, demo-
graphic, and claim characteristics will
be presented in Section 1. In Section
il statistical measurement of the dif-
ferences identified in Section | will be
considered. Specifically, the distribu-
tion of total claim costs will be
analyzed, aggregated by various

claimant and daim characteriaic
This section will include an CLOMK)y.
metric modeling of long duratio,,
claims with an emphasis on the
predictability of total claim costs Con-
sideration of a retatively ney,
statistical technique will also be
undertaken. Flnally, in Section Hi, the
results will be summarized and im-
plications of the efficiency of workers
compensation as a benefit delivery
system will be considered.

1. DESCRIPTIVE STATISTICS

Teble 1 contalns mean values of claim.
ant and claim characteristics of the
sample of long duration claims. The
means have been weighted by the in-
verse of the state sampling ratios to
remove the effects of different state
sampling probabilities, Reading from
the "All” row of Table | gives the
mean values for the entire sample of
long duration claims, The sample con-
sists mostly of men (76.1 percent) and
married workers (62.5 percent). The
average age at the time the claim is
filed is 38.7 years. The incurred
lestimated) temporary total duration
averages 61.2 weeks while the total in-
curred duration averages 124 weeks,
implying an average of 62.8 weeks in
some sort of permanent claim status.
This sample of long duration claims
has incurred mean total medical
benefits of $7.913.18 and incurred
mean  indemnity  benefits  of
$21.078.11. The indemnity benefits
are a function of the pre-injury week-
ly wage. which averages $290.48 for
this sample. Further, injured workers
with long duration claims were
hospitalized an average of almost
eight days. More than one-third (36
percent) of the workers hived an
attorney.

The differences in charadteristics by
daim type can also be identified in
Table 1 For example, temparary total
claims comprised approximately 39
percent {12,391 out of 31.413) of the
sample of long duration claims.
Notice this subsample is also
predominantly male (75.1 percemi),
marvied (60.5 percent). and averaged
38.1 years of age at the time of filinp a
claim. Those numbers are all just
slightly less than the corresponding
figures for the full sample. However,
as iight be expected. the incurred
duration for the temporary total only
-claims is lower (85.1 weeks) than the

full cample Roth 1he AN 1 b
medical benefit 1 100 ¢ Hoand by
mean incurred indemnity beneqy
(SI4L.678.74) are lower These lowey
amounts reflect. in part, the nature of
temporary total claims as compared ff)
to all claims as well as the lower !
average pre-injury weekly wage fors:
temporary total claimants of $285.85.
Moreover. injured workers on a tem-
porary total claim statug spend, on
average. less time in the hospital 6.6
days) compared to the full sample,
and this particular type of claim is less
contentious, with only 25 percent of
the claimants retaining an attorney.
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in contrast to the temporary total
claims are permanent total claims Ex-
cluding death claims, these claims
cover the most severe injuries, as con-
firmed by the summary statistics, Pey-
manent total claims account for 1.6
percent of the total sample of long
duration claims (1,451 of 31.643
claims). These claimants are even
more likely to be male (84.8 percent}
and married (74.6 percent). They are
also substantially older. with an
average age of 48 years. The amount

g6

Two major

claim categories:
ermanent partinf

_ond
part

temporary
ial . ..

of time spent as a temporary totaf
claim prior to classification as a per-
manent total is only 66.3 weeks, but
the mean total incurred duration is
486.8 wecks. The severity of these in-
juries is indicated by the mean
incurred medical benefits of
$43.675.21 and the mean incurred in-
demnity benelits of $91,773.88. Fur-
thermore. the average 21.3 days
spent in the hospital is greater than
both the full sample and the sub-
sample of temporary total claims.
Finally, it is interesting to note that a
targer proportion of permanent total
claimants retain the services of an at-
torney {46.5 percent) than either the

tull sample or the subsample of tem.
porary total claims.

The discussion of temporary total and
permanent total claims has centered,
except for death claims, on the two
extremes in terms of injury severity
and claim cost. in the sample of long
duration claims. Between these ex.
tremes there are two other major
kinds of claims: permanent partial
and temporary partial. Permanent
partial claims make up 29.2 percent
of the sample and temporary partial
claims account for less than one per-
cent of the total. The sample is also
stratified into two benefit types of a
different nature: death claims, which
comprise one percent of the sample;
and two “other" categorles that may
include wage loss benefits. tmpair-
ment benefits, or some comblination
of the other benefit types, which ac-
count for 25.6 percent of the sample
of fong duration claims. Excluding
death claims, the permanent partial
and hybrid claims fall between the ex-
tremes of temparary total and per-
manent total claims in terms of claim
duration and claim costs. Moreover,
the demographic characteristics—
age. sex, marital status—follow a
related pattern,

On the other hand, death claims far
exceed permanent total claims in vir-
tuaily all categories. A tremendously
high proportion of death claimants
are male {95.2 percent) and married
183.8 percent). Although the mean
incurred medical benefit is lower
156.091.14}, because the mean Incur-
red total duration is longer! (567.48
weeks) and the mean pre-injury
weekly wage is higher ($323.36), the

mean incureed total henefits tmedical
plus indemnityl is much greater
(100,676 25) than any other kind of
claim.

The preceding analysis of claimant
and claim characteristics broken
dows by benefit type has been fur-
ther stratifled by each state in the
sample. Toble 2 contains the
highlights of the state comparisons.
The longest duration claims are
observed In Pennsylvania. with a
mean incurved total duration of
23755 weels. Not surprisingly. the

highest claim costs are also observed

in Pennaylvania. with mean incurped
medical benefits of $12.32757 anet
mean incurred indemnity benelite of
$45.027.88. The shortest duration
claims are in Mlinois (7312 weeks),
although the least costly claims are
observed in New York, with mean in-
curred medical benefits of $4,.999 45
and mean Incurred indemnity
benefits of $18,030.97. These resulis
must be viewed in light of the dif-
ferent Industrisl mix of each state and
the different structure of each state's
workers compensation program, In-
cluding such factors as lee schedu!eg‘?"

N
Incyrred Incurved incurred
State Duration Redical Indemnity R
Connecticut 82.04 $ 6.507.93 _ . $19.860.16 __%
Florida 12907 . |._.130%6.47 .. 18.832.80  jq
“G%’@’a 19236 . . ...aws02a L A1T7652
| filino's 73.i2 525320 1599206
—;enmd(y 217,51 976400 | 2907766
_ﬁ:@a;e 176.03 7.383.45 __38.652.70
Massachusetts 129.10 71093.52 | _ 2434159
«r_\;;h-fg; 130.66 6.982.98 22.645.71
 Minnesota 123.43 8.531.53 2207727
_N;w Vork 95.69 499945 1103097
Pernsylvanta 237.55 1232757 | 4502783
Virginla 148.95 11.529.05 29.775.75
‘\;;s;onsin 95.03 8.10§.40 12.801.0% g
TABLE 2

STATE COMPARISONS OF DURATION AND COST
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ce Ut GOU OIS GE DI nt-
tial physician.

Intrastate comparisons of benelit
types genevally conforim to the trends
observed in the all states sample. The
duration and costs of permanent par-
tial claims fall between the extremes
of temporary total and permanent
total claims. More significantly,
however, demographic and claim
characteristics also follow this pat-
tern. This is true, with some minor ex-
ceptions, lor age at the time of claim
filing. sex, marital status, pre-lnjury
wage. hospital days, and the amount
of attorney involvement. Indeed,

The longest

duration claims are
observed in
" ennsylvania

e o o

even though there are distinct dura-
tion and cost differences across
states. the above claim and claimant
characteristics would appear to be
significant indicators of claim cost.
The older the worker. the higher the
proportion of males and married
people, the higher the wage, and the
more hospitalization and attorney in-
volvement. the greater are the
associations with higher costs.

In the next section, using the
statistical technique of multiple
regression analysis, we will attempt to
measure more predisely the impact of
these factors. We will also consider
differences in claim durations and
€Oosts across states and broken down

by different industry classifications

Il. STATISTICAL ANALYSIS

From the previous section, several
claim and claimant characteristics
were shown to be linked with longer
durations and higher clalm cosis, The
regression analyses wili focus on the
estimation of two differemt equations,
First, we will attempt to quantify
those lactors assoclated with clalm
duration. Second. given the severe
nature of the claims in this study, total
incurred medical beneflits will be in-
vestigated. The technique of regres-
slon analysts allows for an Isolation of
the effect of individual factors on the
factor In question. That is, the tech-
nique filters out any cross-effects,
thereby allowing enplicit measure-
ment of the asscciation between
each explanatory variable and the
variable being considered. The pur-
pose Is to identily those factors cap-
tured by DTl that have the largest im-
pact on medical costs and, according-
ly. might be suitable as candidates for
cost-containment measures.

The theoretical underpirnings for the
regression model measuring the total
duration of a claim are well established
in the economics literature.?

In addition, in modeling claim dura-
tions and claim costs for the full sam-
ple of tong duration claims, it is
necessary to account for variations in
state workers rompensation pro-
grams. This s accomplished by using
a dichotomous (zerolone) variable for
the initial choice of physician.' Most
state laws allow the employee initial
choice of physician after a workplace
injury. However, a lew states stipulate
that the employer may specify the
physician. The structure of the

vatiable is such thist o one” indicates
the employee hae the initial choice of
physician and a “rero’ indicates the
employer has the initial choice The
physician choice variable not only
Serves as a prouny for differences
across state workers compensation
programs, but it also aflows for a test
of the proposition that allowing
employers the choice of physician is
more cost-efficient. In addition to the
factors constdered in the descriptive
statistics section, a zerolone variable
for employment status is included
that equals “one” if the worker was
employed at the time of claim filing.
The rationale is that this variable
proxies the probability of a job offer

Most state laws
allow the employee
initial choice of
physician after a
workplace injury

and will measure any badtowork In-
centives (disincentives) for employed
tunemployed) workers. Finally, to
highlight some of the concerns In
ratemaking for workers compensa-
tion. dichotomous variables are in-
cluded for three broad Industrial
classifications (manufacturing, con-
struction, and other).

The first columin in Table 3 contains
the parameter estimates for the
regression equation. The sign of the
parameter indicates the direction of

the influence for evmple elang
nating the cosceffedts e holding
all other factors constant). male

workers have shorter durations com- 9

pared to females. This is indicated by

the negative sign. Allthe factorsin the g

model are statistically significant,

More meaninglful, perhaps, are the
clasticity measures shown in column
two of Table 3. These measures
transform the parameter estimates of

column one Into explicit measures of,

the assoclation between the In-
dividual factors and the duration of
workers compensation benefit

Attachment

recelpt. Thus, the efasticity measure -

lor male workers means they have
nine percent shorter workers com-
pensation spells than women. This
may be explained by the fact that
men are typically the principal wage
earner in a household and may have
a higher cpportunity cost to being
out of work. The estimated sign of the
latest benefit received is negative,
This implies that. as benefits increzse
the duration of a claim is shortened.
The elasticity estimate is interpreted
to mean that a ten percent increase in
benefits will be assoclated with 2 3.6
percent decrease in duration, a find-
ing which seems to contradicl

established notlons regarding benefit

utilization. Simiiarly. the positive sign

on the pre-tnjury wage variable may
at livst seem coumterintuitive. The
elasticity indicates that as wages in-
crease by ten percent. durations in-
crease by 2.3 percent. While this find-
ing Is contrary to earlier empirical
work, given the specilic nature of the

sample under consideration. a com-
pensating wege differential argument

Is suggested. implying that this sam-

ple of more severe injuries emanates

from higher-paying occupations,
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° T<tatlstics are In parentheses.
! Hospital days was entered In linear form

§ For the dichotomoaus variables the value
for the elastichy is computed by

dinY = expXg- 1

TABLE 3
TOTAL DURATION REGRESSION ©

The parameter estimate on the phyei.
cian choice variable Indicates thas
durations are shorter in instancee
where the employee chooses the
physician. The elasticity measure is an
astonishing 48 percent. The
dichotomous variables for the broagd
industrial classifications indicate that,
compared to the base group of all
others, manufacturing injury dura-
tions are shorter (1! percent} and con-
struction Injurles are longer (27.8 per-
cent}. Other variables perform as ex.
pected: married people, claims with
attorney involvement. and older
workers are assoclated with longer
duration clalms. These findings must
be tempered by the fact that only
12.3 percent of the total variation in
injury duration is explained by the
model. although the results are
statistically siznificant.s

The preceding regression analyses
have. been based, In part. on the
trends and Influences highlighted in
the descriptive statistics, The intent.
Was to use regression analyses to
make explicit the associations be-
tween claim costs and durations with
claimant and claim characteristics.
One primary assumption has been
the constancy of development factars
across states and over time. The
regression analyses focus on incurred
lestimated) costs and durations.
However, a significant proportion {57
percent) of the longer durstion claims
are stiil open, with the final resolution
uncertain. Consequently, using
regression analyses to predict final
claim costs and durations may be
misleading.

An alternative statistical technigue In-
volves using the latest undeveloped or
paid information rather than tncurred
information. The technical discus-

SRR S e

= e sndion,

sion and resyfts are presented in Ap-
pendin A The results are <imilir to
the above  duration regression
analysis with the esception of the
signs on the employment status
variable and the benefit variable. This
includes the finding that males are
likely to have shorter durations after
controlling for other factors, Further,
older workers, higher pald workers,
workers who hired an attorney, and
workers spending more time in the

Aare observedd

4 When the worker
chooses the physician,
relativelv shorter
duration spells

hospital are all associated with longer
durations. The sign on the physician
choice variable aiso confirms the
prior results; when the worker
chooses the physician, relatively

shorter duration speils are observed. .

A sidelight to this particular tech-
nique is that it allows the generation
of a predicted mean duration, given
the claim and ciaimant charac-
teristics. For our sample, the predict-
ed mean duration of a clalm s 181.25
weeks.

1§0. CONCLUSIONS

It seems that for the workers com-
pensation system as a whole. or for
various subsets, such as different
states or even different benelit fevels,
some very delinite claimant and

claim chamcterictics are ey Watedd
with more serious imuries (aime
and cosis o gencral man TN
warkers, males, higher paid cmploy. |
ees, and older workers have Iongcré\;
durations and more expensive claims,
Further, claimants who hire an
attorney, have thelr physician chosen
by the employer. or work in the con-
struction industry also experience
onger duration non-work spefls and
igher medical expenses. Moreover, '
these factors become more prevalent
as the severity of the injury increases,

Explaining completely all the factors
that determine claim durations and
costs s not possible. The very nature
of an injury is that it is an accidental,
unplanned event and, therefore, sub-
ject to probability and chance. Yet,
cven though our predictions may fall
short of the mark, and even though
there are a myriad of factors at wark
OnCe an injury occurs, it is possible (o
identify those workers who are likely
to have longer duration and more ex-
pensive claims. This is especially im-
portant because the most severe in-
juries. although relatively small in
number. account for a large percent
of total costs. it makes sense ta target
these claims for cost-containment
measuies. Some relevant factors have
been constdered in this report. From
a "systems” viewpoint. we have seen
that allowing the injured worker the
choice of physician is assoctated with
shorter duration and less costly
claims. Finally, even though we can
tdentify the differences in clalm durs-
tlons and costs across different states,
at present there are lew quantifiable
measures of the differences in the
way states administer their workers
compensation programs. Further
research in this arca seems war-




- ranted 1o gain a more complete yn-
derstanding of how injwed workers

interact with the benelit delivery
_system.

APPENDIX A

Maximum Likelihood
Estimation Techniques

One possible alternative Involves us-
Ing the latesg undeveloped or paid in-
formation in regression analyses,
However, use of the data in this form
is prablematic: the so-called censor-
ing problem (data is incomplete for
the open claims} is encountered.
Research in this area has shown that
fegression analysis yields biased

quantifiable measures
of the differences

in the way states
administer .

- gy

results when incomplete data is con-
sidered.® To turn the question {rom
assoclation of factors to predictabitity
using’current actual data. a different
econometric technique must be used
to correct for the censoring problem,

Maxtmum likelihood techniques have
been developed allowing for estima-
tion of censored data. The estimation
technigue uses the probability densi-
ty and distribution functions of a
given distribution (o derive the
likelthood function. This allows a

i~

... there are few

predicted mean to be generated by
reinserting the parameter estimates
into the densliy luriction for the given
distribution. Previous research by the
NCCi Economic and Sodlal Research
Division has produced the computer
software necessary for estimating the
parameters of the Weibull distribu-
tion. This particular distribution has
the added feature of flexibility in in-
stances where the data may be
long-tailed.?

Table 4 presents results of the mas-
imum likelihood estimation for the
Weibull distribution for our sample of
long duration claims. Computer
memory constraints necessitated that
arandom sample of one In ten claims
be taken. The dependent variable is
the current {undeveloped) duration of
each caim with the explanatory
variables the same as used for the
regression analyses {excluding the in-
dustry classification controls),

it should be noted that the nature of
the estimating procedure yields
parameter estimates whose signs are
opposite what they would be under
ordinary least squares analysis. The
specification is analogous to regres-
sion specification on duration in Table
1. The results are similar except flor
the signs on the employment status
variable (Employ) and the natural
logarithm of benefits {Lnben). This in-
cludes the finding that males are flikely
to have shorter durations after con-
trolling for the other factors. Further,
older workers, higher paid workers,
workers who hired an attorney. and
workers spending more time in the
hospital are all associated with longer
durations. Although the sign of the
estimate on the benefit variable is
negative. suggesting that higher
benefits lead to longer durations, the

1]
_Vmﬂab!e_ - - Coefltclent
o Mmemept 4 =11.826
Employment
Status 0.705 i
{4.417)
Male 0.214
12.689)
Marital States ~-0.011
(1.554)
Attorney
Representation -0.024
B §3.426)
Hospltal Days -0.002
{7.356)
Latest Benefit ~-0.013
{0.367)
Pre-tnjury Wage -0.020
{2.226)
Age -0.038
. (3.915}
Physidan
Cholee 0.016
N (.220)
Camma 2.941%
138.646)
N 3055
Log Likelihood ~6057.2
Enpected
Duratlon 181.23

TABLE ¢

* Sampling 1 In 10 clalms Tstatistics are in parentheses,

PARAMETER ESTIMATES FOR
POOLED STATE DATA:
WEIBULL MAXIMUM
LIKELIHOOD RESULTS®

Cstimate is not statisti ally aprenfu ant

at the usual levels The poative gn

on the physician choice variable in.

dicates that when the worker

chooses the physician, relatively
shorter duration spells are observed.
This finding corroborates the muitiple
regression results even though the ¢-
statistic Is not statistically significant.
Finally, plugging the parameter
estimates back into the cumulative
density function generates a

predicted mean (expected duration)’

of 181.25 weeks for our sample of
long-duration clatms.

An Interesting feature of this type of
flexible distribution model Involves
the calculation of a hazard rate. This
measures the Instantaneous rate of
change from, in this instance, open-to
closed-claim status. The Interpreta-
tlon of the Gamma parameter is used
in this regard. if subtracting one from
the estimated parameter vields a
non-negative result. then positive
duration dependence is indicated.
This means the longer the injured

- worker has been on claimant siat:s;
~ the greater tha probability the claim

will close in the next very smal time
Interval Conversely. a negative result
atter subtracting one from the Gam.
ma estimate Indicates negative dura-
tion dependence — claims wili tend
{0 stay open.

The Interpretation of positive dura-
tlon dependence s sustained for our
specification. Thus, even though our
sample was designed to capture the
most serlous claims and 57 percent
of the clalims are still open, the prob-
ability is that any particular claim will
close in the next smalf time period.
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I tncurred duration figeres on PCEare adjusted lor hump sum awards. Such awards

are usually estimated a< a number of weeks times the pre-injury weekly wage, sub-
fect to the mandated state minimems and maximums.

2. See. for example. Worral), Pyt

©v. Borba, and Durbin, "Age and Incentive Response:
Winois Low Back Workers Co

mpensation Claims,” NCCI Seminar, November 1984,

1 Data on physiclan cholce comes from 15, Chamber of Commerce publication,
Analysis of Workers Compensation Laws 1985,

4. Elasticity is defined as the percentage change In the dependent variable givenaone
percent change in an Independent variable. For the dichotomous variables, It Is in-
’ terpreted as the percentage change in the dependent given the characterlstic in

question,

5. #bears repeating that there is 3 difference between this study and previous emplrical
work: The sample of claims considered here contalns a mixture of temporary and
permanent disabilities, while other studies have concentrated exclusively on tem-
porary total disability. in the earlier research, hypotheses regarding the Impact of
wages and benefits on duration of disability were founded on a behavioral cholce
model. in which injured workers receive benefits only if they remain out of work,
Under such a scenario, higher benefits (wages) should lead to Increased {decreased)
durations disability. Since in this data set. benefit receipt is rot necessarily condl-
tioned on workplace disability. the same behavioral cholces are not present.
Therefore, the interpretation of the wage and benefit variables is ambiguous, .

6. See. for example, Heckman. lames | and Burton Singer (1982). "The tdentification
Problem in Econometric Models for Duration Data.” in W. Hildebrand (ed ) Advances
in Economeltrics. Cambridge University Press, 39-77, _

7. Worrall. et. al.. op. cit,

(
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Session of 1990

HOUSE BILL No. 3069

By Committee on Labor and Industry

2-21

AN ACT concerning the workers compensation act; relating to the
administration thereof and benefits provided thereunder; amend-
ing K.S.A. 44-515, 44.516, 44-518, 44-519, 44-551, 44-5a04 and
44-5a18 and K.S.A. 1989 Supp. 44-501, 44-508, 44-510, 44-510c,
44-510e, 44-510g, 44-512a, 44-528 and 44-556 and repealing the
existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1989 Supp. 44-501 is hereby amended to read.

as follows: 44-501. (a) If in any employment to which the workers
compensation act applies, personal injury by accident arising out of
and in the course of employment is caused to an employee, the
employer shall be liable to pay compensation to the employee in
accordance with the provisions of the workers compensation act. In
proceedings under the workers compensation act, the burden of proof
shall be on the claimant to establish the claimant’s right to an award
of compensation and to prove the various conditions on which the
claimant’s right depends. In determining whether the claimant has
satisfied this burden of proof, the trier of fact shall consider the
whole record.

(b) Except as provided in the workers compensation act, no em-
plover, or other employee of such employer, shall be liable for any
injury for which compensation is recoverable under the workers
compensation act nor shall an employer be liable to any third party
for any injurv or death of an employee which was caused under
circumstances creating a legal liability against a third party and for
which workers compensation is payable by such employer.

(¢) Except for liability for medical compensation, as provided for
in K.S.A. 44-510 and amendments thereto, the employer shall not
be liable under the workers compensation act in respect of any injury
which does not disable the employee for a period of at least one
wecek from earning full wages at the work at which the employee is
emploved.

(d) If it is proved that the injury to the employee results from
the employee’s deliberate intention to cause such injury, or from

House Labor & Industry
Attachment #3
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the emplovee’s willful failure to use a guard or protection against
accident required pursuant to any statute and provided for the em-
ployee, or a reasonable and proper guard and protection voluntarily
furnished the emplovee by the employer, or substantially from the
employee’s intoxication, any compensation in respect to that injury
shall be disallowed. The employer shall not be liable under the
workers compensation act where the injury, disability or death was
substantially caused by the employee’s use of any drugs, chemicals
or any other compounds or substances, including but not limited to,
any form or type of narcotic drugs, marijuana, stimulants, depressants
or hallucinogens, except such drugs or medications which are avail-
able to the public without a prescription from a physieian health
care provider and which are used for the treatment of an illness,
or which were obtained and used by the employee pursuant to and
in accordance with such a prescription.

{(e) Compensation shall not be paid in case of coronary or coronary
artery disease or cerebrovascular injury unless it is shown that the
exertion of the work necessary to precipitate the disability was more
than the employvee’s usual work in the course of the employee’s
regular employment.

(f) Except as provided in the workers compensation act, no con- .

struction "design professional who is retained to perform professional
services on a construction project or any employee of a construction

design professional who is assisting or representing the construction

design professional in the performance of professional services on
the site of the construction project, shall be liable for any injury
resulting from the employer’s failure to comply with safety standards
on the construction project for which compensation is recoverable
under the workers compensation act, unless responsibility for safety
practices is specifically assumed by contract. The immunity provided
by this subsection to any construction design professional shall not
apply to the negligent preparation of design plans or specifications.

(g) It is the intent of the legislature that the workers compen-
sation act shall be liberally construed for the purposc of bringing
employers and employees within the provisions of the act to provide
the protections of the workers compensation act to both. The pro-
visions of the workers compensation act shall be applied impartially
to both emplovers and employees in cases arising thercunder.

Sec. 2. K.S.A. 1989 Supp. 44-508 is hereby amended to read as
follows: 44-508. As used in the workers compensation act:

(a) “Emplover” includes (1) any person or body of persons, cor-
porate or unincorporate, and the legal representative of a deceased
emplover or the receiver or trustee of a person, corporation, asso-

Attachment #3-2
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ciation or partnership; (2) the state or any department, agency or
authority of the state, any city, county, school district or other po-
litical subdivision or municipality or public corporation and any in-
strumentality thereof; and (3) for the purposes of community service
work, the entity for which the community service work is being
performed and the governmental agency which assigned the com-
munity service work, if any, if either such entity or such govern-
mental agency has filed a written statement of election with the
director to accept the provisions under the workers compensation
act for persons performing community service work and in such case
such entity and such governmental agency shall be deemed to be
the joint emplover of the person performing the community service
work and both shall have the rights, liabilities and immunities pro-
vided under the workers compensation act for an employer with
regard to the community service work, except that the liability for
providing benefits shall be imposed only on the party which filed
such election with the director, or on both if both parties have filed
such election with the director; for purposes of community service
work, “governmental agency” shall not include any court or any
officer or emplovee thereof and any case where there is deemed to
be a “joint emplover” shall not be construed to be a case of dual
or multiple emplovment.

(b) “Workman™ or “employee” or “worker” means any person
who has entered into the employment of or works under any contract
of service or apprenticeship with an employer. Such terms shall
include but not be limited to: Executive officers of corporations;
professional athletes; persons serving on a volunteer basis as duly
authorized law enforcement officers, ambulance attendants, mobile
intensive care technicians, firemen or firefighters, but only to the
extent and during such periods as they are so serving in such ca-
pacities; persons emploved by educational, religious and charitable
organizations, but only to the extent and during the periods that
they are paid wages by such organizations; persons in the service
of the state, or any department, agency or authority of the state,
any city, school district, or other political subdivision or municipality
or public corporation and any instrumentality thereof, under any
contract of service, express or implied, and every official or officer
thereof, whether elected or appointed, while performing official du-
ties; persons in the service of the state as volunteer members of the
Kansas department of civil air patrol, but only to the extent and
during such periods as they are officially engaged in the performance
of functions specified in K.S.A. 1088 1989 Supp. 48-3302 and amend-
ments thereto; volunteers in any employment, if the employer has
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filed an election to extend coverage to such volunteers; minors,
whether such minors are legally or illegally employed; and persons
performing community service work, but only to the extent and
during such periods as they are performing community service work
and if an election has been filed an election to extend coverage to
such persons. Any reference to an employee who has been injured
shall, where the employee is dead, include a reference to the em-
ployee’s dependents, to the employee’s legal representatives, or, if
the employee is a minor or an incapacitated person, to the employee’s
guardian or conservator. Unless there is a valid election in effect
which has been filed as provided in K.S.A. 44-542a and amendments
thereto, such terms shall not include individual employers, limited
or general partners or self-employed persons.

(¢) (1) “Dependents” means such members of the employee’s
family as were wholly or in part dependent upon the employee at
the time of the accident.

@) “Members of a family” means only surviving legal spouse and
children; or if no surviving legal spouse or children, ‘then parents
or grandparents; or if no parents or grandparents, then grandchildren;
or if no grandchildren, then brothers and sisters. In the meaning of

this section, parents include stepparents, children include stepchil- .

dren, grandchildren include stepgrandchildren, brothers and sisters
include stepbrothers and stepsisters, and children and parents in-
clude that relation by legal adoption. In the meaning of this section,
a surviving spouse shall not be regarded as a dependent of a deceased
employee or as a member of the family, if the surviving spouse shall

have for more than six months willfully or voluntarily deserted or -

abandoned the employee prior to the date of the employee’s death.
(3) “Wholly dependent child or children” means:
(A) A natural or adopted child of the employee except such a

child whose relationship to the employee has been severed by

adoption;

(B) a stepchild of the employee who lives in the employee’s
household;

(C) any other child who is actually dependent in whole or in
part on the employee and who is related to the employce by marriage
or consanguinity; or

(D) any child as defined in subsections (3)(A), (3)(B) or (3)(C) who
is less than 23 vears of age and who is not physically or mentally
capable of earning wages in any type of substantial and gainful em-
ployment or who is a full-time student attending an accredited in-
stitution of higher education or vocational education.

(d) “Accident” means an undesigned, sudden and unexpected
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event or events, usually of an afflictive or unfortunate nature and
often, but not necessarily, accompanied by a manifestation of force.
The elements of an accident, as stated herein, are not to be construed
in a strict and literal sense, but in a manner designed to effectuate
the purpose of the workers compensation act that the employer bear
the expense of accidental injury to a worker caused by the
emplovment.

(e) “Personal injury” and “injury” mean any lesion or change in
the physical structure of the body, causing damage or harm thereto,
so that it gives wav under the stress of the worker’s usual labor. It
is not essential that such lesion or change be of such character as
to present external or visible signs of its existence.

() The words “arising out of and in the course of employment”
as used in the workers compensation act shall not be construed to
include injuries to the emplovee occurring while the employee is
on the way to assume the duties of employment or after leaving
such duties, the proximate cause of which injury is not the employer’s
negligence. An emplovee shall not be construed as being on the
way to assume the duties of employment or having left such duties
at a time when the worker is on the premises of the employer or
on the only available route to or from work which is a route involving
a special risk or hazard and which is a route not used by the public
except in dealings with the employer.

() “Burden of proof’ means the burden of a party to persuade
the trier of facts by a preponderance of the credible evidence that
such party’s position on an issue is more probably true than not true
on the basis of the whole record.

(h) “Director” means the director of workers’ compensation as
provided for in K.S.A. 75-5708 and amendments thereto.

(i) The weords “physieiany” “surgeon’ or “doetor” shall mean

Iphysician, surgeon or doctor

and inelude “Health care provider” means any pexdon-licensed, by
the proper licensing authority of this state, another state or the
District of Columbia, to practice medicine and surgery, osteopathy,

;bodiatry, péYéh610§§, or pSyéhiaff?!;

chiropractic, dentistry, optometry ler—podiatsy.

() “Secretary” means the secretary of human resources.

(k) “Construction design professional” means any person who is
an architect, professional engineer, landscape architect or land sur-
veyor who has been issued a license by the state board of technical
professions to practice such technical profession in Kansas or any
corporation organized to render professional services through the
practice of one or more of such technical professions in Kansas under
the professional corporation law of Kansas or any corporation issued
a certificate of authorization under K.S.A. 74-7036 and amendments

Attachment #3-.5
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thereto to practice one or more of such technical professions in
Kansas.

() “Community service work” means (1) public or community
service performed as a result of a contract of diversion or of assign-
ment to a community corrections program or suspension of sentence
or as a condition of probation or in lieu of a fine imposed by court
order; or (2) public or community service or other work performed
as a requirement for receipt of any kind of public assistance in
accordance with any program administered by the secretary of social
and rehabilitation services.

(m) “Utilization review” means the initial evaluation of appro-
priateness in terms of both the level and the quality of health care
and health services provided a patient, based on accepted standards
of the health care profession involved. Such evaluation is accom-
plished by means of a system which identifies the utilization of health
care services above the usual range of utilization for such services,
which is based on accepted standards of the health care profession
involved, and which refers instances of possible inappropriate uti-
lization to the director for referral to a peer review committee.

(n) “Peer review” means an evaluation by a peer review com-
mittee of the appropriateness, quality and cost of health care and
health services provided a patient, which is based on accepted stand-
ards of the health care profession involved and which is conducted
after utilization review.

(0) “Peer review committee” means a committee composed of
health care providers licensed to practice the same health care
profession as the health care provider who rendered the health care
services being reviewed.

Sec. 3. K.S.A. 1989 Supp. 44-510 is hereby amended to read as
follows: 44-510. Except as otherwise provided therein, medical com-
pensation under the workers compensation act shall be as follows:

(@) It shall be the duty of the employer to provide the services

of a physieian health care provider,Jand such medical, surgical and
hospital treatment, including nursing, medicines, medical and sur-
gical supplies, ambulance, crutches, and apparatus, and transpor-
tation to and from the home of the injured employee to a place
outside the community in which such employee resides, and within
such community if the director in the director’s discretion so orders,
as may be reasonably necessary to cure and relieve the employee
from the effects of the injury.

(1) The director shall prepare and adopt rules and regulations
which establish a schedule for the state, or schedules limited to

as selected by the employee
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defined localitizs, fixing the maximum fees for medical, surgical,
hospital, dental, nussing, vocational rehabilitation or any other treat-
ment o7 services provided or ordered by healih care providers and
rendered to employees under this section, which shall include costs
and charges for medicel records and testimony.

(2) The schedules of maximum fees shall be reasonable, shall
promote health care cost containment and efficiency with respecs to
the workers compensation health care delivery system, and shell be
sufficient to ensure aveilability of such reasonably necessery treat-
ment, care and attendance to each injured employee to cure and
relieve the employee from the effects of the injury.

(3 (A} In every case, 2ll fees, transporiation costs and charges
under this section and 2l costs and charges for medical records and
testimony shall be subject to approval by the director and shall be
limited to such as are faiv, reasonable and necessary.,

(B) There is hereby cieated an advisory panel to assist the di-
rector in adopting schedules of maximum fees as required by this
section. The panel shall consist of the commissioner of insurance,
ong representative each from the Kansas medical society, the Kansas
hospital association end the Kansas chiropractic association, and two
mewbiers appointed by the secretary. One member appointsd by the
secretary shall be classified as o representative of employers on the
basis of previous vocation, employment or affiliation. The other mem-
ber appointed by the secretary shall be classified as a representative

of employees § 9% the- basis —ofmprovious—sacation—amploymeni—or

affitition,

(C) The panel shall annually review end approve the schedules
of maximum fees for such reasonably necessary treatment, care and
attendance to each injured employee to cure and relieve the employec
from the effects of the injury. All fees and other charges paid Jor
such treatment, care and astendance, including treaiment, care and
attendance provided by any health care provider, hospital or other
entity providing health care services, shall not exceed the amounts
provided by the schedules of maxiruim fees established under this
section. A health care provider, hospital or other entity providing
healih care services shall be paid either such health care provider,
hospital or other entity’s usual charge for the treatment, care and
atizndance or the maximum fees as set forth in the applicable sched-
ule, whichever is less, In reviewing and approving the schedules of
mazium fees, the panel shall consider the jfollowing:

& The levels of fees for similar treatment, care and éttendance
impesed by ocher health core-programs or third-neriy payors in the
loclity in which such treatmeni or services are rendercd;

and recommended to the secretary
by the Kansas AFL~CIO
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(i) The impact upon cost to employers for providing a level of
'fees for treatment, care and attendance which will ensure the avail-
ability of treatment, care and attendance required for injured
employees;

(iti) The potential change in workers compensation insurance pre-
miums or costs attributable to the level of treatment, care and at-
tendance provided; and

(iv) The financial impact of the schedule of maximum fees upon
health care providers and health care facilities and its effect upon -
their ability to make available to employees such reasonably nec- =
essary treatment, care and attendance to each injured employee to
cure and reliece the employee from the effects of the injury.

(4) Any contract with or any billing or charge by any health
care provider, hospital, person, or institution to any patient for -
services rendered in connection with injuries covered by the workers
compensation act or a fee schedule adopted under this section, which
are or may be in excess of or not in accordance with such fee schedule
are unlawful, void and unenforceable as a debt.

(5) The director shall have jurisdiction to hear and determine all
disputes as to such charges and interest due thereon and shall pre-

In the. event of any controversy rising
under -the act, payments shall not be

'éfdelayed forany sums-not in dlspute or.

controversy Acceptance ‘by any prov1der

.of services of less than the full amounts

charged does not constitute waiver of the

.remaining amounts.

scribe procedural rules to be followed by the parties to such disputes. e

(6) The director is hereby authorized to investigate health care
providers and health care-facilities to determine if any health care

providens o health earefaeilitics wre i compliance with the pro-
visions of the workers compensation act and rules and regulations T
adopted by the director thereunder or if any health care provider
or health care facility is requiring unjustified treatment, hospitali-
zation or office visits. If the director finds that a health care provider
or health care facility has made excessive charges or required un-
justified treatment, services, hospitalization or visits, the health care
provider or health care facility shall not receive payment pursuant
to this section from an insurance carrier, employer or employee for
the excessive fees or unjustified treatment, hospitalization or visits
and such health care provider or health care facility shall repay
any such fees or charges collected therefor.

(7) The director shall develop and implement, or contract with
a qualified entity to develop and implement, utilization review pro-
cedures and standards of the services rendered by a health care
provider, which services are paid for in whole or in part pursuant
to this section. The director shall contract with a private foundation
or organization to provide peer review after utilization review, as
appropriate, of entities providing health care services pursuant to
this section. Under the terms of such contract, the foundation or
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organization shall establish and maintain a procedure by which a
peer review committee shall review the services rendered by a health
care provider or health care facility, which services are paid for in
whole or in part pursuant to this section.

(8) By accepting payment pursuant to this section for treatment
or services rendered to an injured employee, a health care provider
or health care facility shall be deemed to consent to submitting all
necessary records and other information concerning such treatment
to utilization review and peer review under this section. Such health
care provider shall comply with any decision of the director pursuant
to subsection (a)(9).

(9) If it is determined by a peer review committee that a health
care provider improperly overutilized or otherwise rendered or or-
dered unjustified medical treatment or services or that the fees for
such treatment or services were excessive, the director may order
the health care provider to show cause why the health care provider
should not be required to repay the amount which was paid for
rendering or ordering such treatment or services and shall provide
the health care provider a hearing thereon if requested. If a hearing
is not requested within 30 days of receipt of the order and the
director decides to proceed with the matter, a hearing shall be
conducted and if a prima facie case is established a final order shall
be issued by the director. If the final order is adverse to the health
care provider, the director shall provide a report to the licensing
board of the health care provider with Sull documentation of any
such determination, except that no such report shall be provided

until after judicial review if the order is appealed,

(10) Al reports, information and records submitted to the di- -

rector for the purposes of this section shall be confidential and
privileged and shall not be subject to discovery, subpoena, or other
means of legal compulsion for their release to any person or entity
and shall not be admissible in evidence in any judicial or admin-
istrative proceeding, except those authorized pursuant to this section.

(11) A health care provider or health care facility may not im-
properly charge or overcharge a workers compensation insurer or
charge for services which were not provided, for the purpose of
obtaining additional payment.

(12)  Any violation of the provisions of this section which are
willful or which demonstrate a pattern of improperly charging or
overcharging workers compensation insurers constitute grounds for

Appeals from such director's Order shall
be taken to Shawnee County.

subject to judicial review in Shawnee

the director to impose a civil fine not to exceed $5,000.

(b) Any physieian health care provider, nurse, medical supply
establishment, surgical supply establishment, ambulance service or

County. Any fines collected hereunder
shall be paid directly to the Kansas
Worker's Compensation Fund.
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hospital who accept the terms of the workers compensation act by -

providing services or material thereunder shall be bound by the fees
approved by the director and no injured employee or dependent of
a deceased emplovee shall be liable for any charges above the
amounts approved by the divector. ¥ the empleyes has knowledge
Sor.such emplovee, and the-employer shall be liable for suek expenses

Injured workers shall have the right in the
first instance, to select a health care
provider. Either party can request changes
in the health care provider pursuant to a
preliminary hearing before an Award; or
K.S.A. 44-536(a). after final Award or

subjeet to- the -regulations- adopted by the direetord No judgment

maay be entered by any district court in any action for the payment

of an amount for medical services or materials provided under the -

workers compensation act and such actien shall be stayed until final

adjudication of any claim for compensation for which an application
for hearing is filed with the director under K.S.A. 44-534 and amend-

ments thereto. In the case of an action stayed hercunder, any award .

of compensation shall require any amounts payable for medical serv-
ices or materials to be paid directly to the provider thereof plus an
amount of interest at the rate provided by statute for judgments.

(¢) If the services of the physieian health care provider furnished

as provided in subsection (a) are not satisfactory to the injured em-

judgment..

bill méy'be turned to collection, nor‘

plovee#the director may authorize the appointment ol some other

physieian health care provider subject to the limitations set forth

in this section and the rules and regulations adopted by the director.

Without application or approval, an employee may consult a phy-

sieian health care provider of the employee’s choice for the purpose .

of examination, diagnosis or treatment, but the employer shall only
be liable for the fees and charges of such physieian health care
provider up to a total amount of $350.

(d) An injured employee whose injury or disability has been
established under the workers compensation act may rely, if done
in good faith, solely or partially on treatment by prayer or spiritual

means in accordance with the tenets of practice of a church or:

religious denomination without suffering a loss of benefits subject to
the following conditions:

(1) The employer or the employer’s insurance carrier agrees
thereto in writing either before or after the injury;

(2) the employee submits to all physical examinations required
by the workers compensation act;

(3) the cost of such treatment shall be paid by the employee
unless the employer or insurance carrier agrees to make such
payment;

(4) the injured employee shall be entitled only to benefits that
would reasonably have been expected had such employee undergone

actions

ok employer
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A - medical or surgical treatment; and
g 2 (5) the emplover or insurance carrier that made an agreement
3 under paragraph (1) or (3) of this subsection may withdraw from the
4 agreement on 10 davs’ written notice.
5 (¢) In any emplovment to which the workers compensation act
6 applies, the employer shall be liable to each employee who is em-
7 ploved as a duly authorized law enforcement officer, ambulance at-
38 tendant, mobile intensive care technician, fireman or firefighter,
9 including any person who is serving on a volunteer basis in such .
10 capacity, for all reasonable and necessary preventive medical care
11 and treatment for hepatitis to which such employee is exposed under
12 circumstances arising out of and in the course of employment.
13 Sec. 4. K.S.A. 1989 Supp. 44-510c is hereby amended to read
14 as follows: 44-510c. Where death does not result from the injury,
15 compensation shall be paid as provided in K.S.A. 44-510 and amend-
16 ments thereto and as follows:
17 (@) (1) Where permanent total disability results from the injury, )
18 weekly payments shall be made during the period of permanent total
19 disability in a sum equal to 66 2/3% of the average gross weekly
8 o 20 wage of the injured employee, computed as provided in K.S.A. 44-
f !@21 511 and amendments thereto, but in no case less than $25 per week
‘ 29 nor more than the dollar amount nearest to 75% of the state’s average
23 weekly wage, determined as provided in K.S.A. 44-511 and amend-
24 ments thereto, per week. The payment of compensation for per-
25 manent total disability shall continue for the duration of such
26 disability, subject to review and modification as provided in K.S.A.
27 - 44-528 and amendments thereto.

: 28 (2) Permanent total disability exists when the employee, on ac-
:; 29 count of the injury, has been rendered completely and permanently
3+ 30 incapable- of engaging in any type of substantial and gainful em-
A 31 ployment. Loss of both eyes, both hands, both arms, both feet, or
: ;I 32 both legs, or any combination thereof, shall, in the absence of proof

to the contrary, constitute a permanent total disability. Substantially
total paralysis, or incurable imbecility or insanity, resulting from
injury independent of all other causes, shall constitute permanent
total disability. In all other cases permanent total disability shall be
determined in accordance with the facts. .
(b) (1) Where temporary total disability results from the injury,
no compensation shall be paid during the first week of disability,
except that provided in K.S.A. 44-510 and amendments thercto,
unless the temporary total disability exists for three consecutive
weeks, in which case compensation shall be paid for the first week Attachment #3~-II
of such disability. Thereafter weekly payments shall be made during



IRPUCR NORP

CWF A e s v Pt ST 8

SRR S

S G LA AT RN e 3

sy et i b g e By A A

O 00 ~1 G Ut b 0D

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

HDB 3069
12

such temporarv total disability, in a sum equal to 66%4% of the
average gross weekly wage of the injured employee, computed as
provided in K.S.A. 44-511 and amendments thereto, but in no case
less than $25 per week nor more than the dollar amount nearest to
75% of the state’s average weekly wage, determined as provided in
K.S.A. 44-511 and amendments thereto, per week. The payment of
compensation for temporary total disability shall continue for the
duration of any such disability, subject to review and modification
as provided in K.S.A. 44-528 and amendments thereto.

(2) Temporary total disability exists when the employee, on ac- .
count of the injury, has been rendered completely and temporarily -
incapable of engaging in any type of substantial and gainful

emplovment.

(3) Where no award has been entered by the director, a return
by the employee to any type of substantial and gainful employment
or a release by a treating physieian health care provider or ex-
amining physieian health care provider, who is not regularly em-

ployed or retained by the employer, to return to any such .

employment, shall suspend the employee’s right to the payment of
temporary total disability compensation, but shall not affect any right

the employee may have to compensation for partial disability in‘/

accordance with K.S.A. 44-510d and 44-510e and amendments
thereto.

() When any permanent total disability or temporary total dis--

ability is followed by partial disability, compensation shall be paid

as provided in K.S.A. 44-510d and 44-510e and amendments thereto. .
Sec. 5. K.S.A. 1989 Supp. 44-510e is hereby amended to read "
as follows: 44-510e. (a) If the employer and the employee are unable

to agree upon the amount of compensation to be paid in the case
of injury not covered by the schedule in K.S.A. 44-510d and amend-
ments thereto, the amount of compensation shall be settled according

to the provisions of the workers compensation act as in other cases: -

of disagreement, except that in case of temporary or permanent
partial general disability not covered by such schedule, the employce
shall receive weekly compensation as determined in this subsection
during such period of temporary or permanent partial general dis-
ability not exceeding a maximum of 415 wecks. Weekly compensation

for temporary partial general disability shall be 662/3% of the dif-~

ference between the average gross weekly wage that the employee
was earning prior to such injury as provided in the workers com-

pensation act and the amount the employee is actually earning after
such injury in any type of employment, except that in no case shall

such weekly compensation exceed the maximum as provided for in

A release to work with temporary medical

restrictions or light duty work, shall not
suspend the payment of temporary total
disability where no such light duty is
available with the employer at the time

of injury; and the injured employee can
not reasonably obtain-light duty work.

Attachment #3-)2
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K.S.A. 44-510c and amendments thereto. Permanent partial general
disability exists when the employee is disabled in a manner which
is partial in character and permanent in quality and which is not
covered by the schedule in K.S.A. 44-510d and amendments thereto.
The extent of permanent partial general disability shall be the extent,
expressed as a percentage, to which the ability of the employce to
perform work in the open labor market and to earn comparable
wages has been reduced, taking into consideration the employee’s
education, training, experience and capacity for rehabilitation, except
that in any event the extent of permanent partial general disability
shall not be less than percentage of functional impairment. Functional
impairment means the extent, expressed as a percentage, of the loss
of a portion of the total physiological capabilitics of the human body
as established by competent medical evidence. In erder-to- reduce.
litigationand establich mare certainty and, uniformity in the rating
ef-permanent ingdirinents, the director shall adopt and-use a-sched-

ment-based upannedically ox scientifically demonsteable findings.

PatMECLV.TLT] gonna-n”v; nnrppfo/] schedules 1:001[ J{nr such 2401080, QH/‘])
-G + t ’i ™ y

Sp[mnrluln the-Cuides-to the Evadluation. of Permanent Tn\p l;qﬂ'nnhf’
) : R

Cu,?{':“l"]'* 1988 an the-dAmerican-Medical Association /T]‘nr[’ Fr]iffnn)

shaellbe-the +m-.-mm cary schedule—and shall be used fnr- the nurpRoses

of—this—sectian. Thexe shall be a presumption that the employee has
no work disability if the employee engages in any work for wages
comparable to the average gross weekly wage that the employee was
earning at the time of the injury. The amount of weckly compensation
for permanent partial general disability shall be determined: (1) By
multiplying the average gross weekly wage of the worker prior to
such injury by the percentage of permanent partial general disability
as determined under this subsection; and (2) by then multiplying
the result so obtained by 66 2/3%. The amount of weekly compen-
sation for permanent partial general disability so determined shall
in no case exceed the maximum as provided for in K.S.A. 44-510c
and amendments thereto. If there is an award of permanent disability
as a result of the compensable injury, there shall be a presumption
that disability existed immediately after such injury. In any case of
permanent partial disability under this section, the employee shall

Delete

Attachment #3-
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be paid compensation for not to exceed 415 weeks following the date

of such injury, subject to review and modification as provided i

K.S.A. 44-528 and amendments thereto.

(b) If an employee has received an injury for which compensation
is being paid, and the employee’s death is caused by other an
independent causes, any payment of compensation already due the
employee at the time of death and then unpaid shall be paid to the

employee’s dependents directly or to the employee’s legal repre.’
sentatives if the employee left no dependent, but the liability of the.

employer for the payments of compensation not yet due at the time .
of the death of such employee shall cease and be abrogated by the

employee’s death,
(¢) The total amount of compensation that may be allowed o

awarded an injured employee for all injuries received in any on¢"

accident shall in no event exceed the compensation which would be °

payable under the workers compensation act for permanent totd
disability resulting from such accident.

(d) Where a minor employee or a minor employee’s dependent
are entitled to compensation under the workers compensation ac,

such compensation shall be exclusive of all other remedies or cause .
of action for such injury or death, and no claim or cause of action®
against the employer shall inure or accrue to or exist in favor of the
parent or parents of such minor employee on account of any damage *

resulting to such parent or parents on account of the loss of earnings
or loss of service of such minor employee.

(e) In any case of injury to or death of a female employee, where
the female employee or her dependents are entitled to compensation .

under the workers compensation act, such compensation shall be
exclusive of all other remedies or causes of action for such injury
or death, and no claim or action shall inure, accrue to or exist in

favor of the surviving husband or any relative or next of kin of such.
female employee against such employer on account of any damage *

resulting to such surviving husband or any relative or next of kin
on account of the loss of earnings, services, or society of such female
employee or on any other account resulting from or growing out of
the injury or death of such female employee.

Sce. 6. K.S.A. 1989 Supp. 44-510g is hereby amended to read.

as follows: 44-510g. (a) A primary purpose of the workers compen
sation act shall be to restore to the injured employee the ability to
perform work in the open labor market and to earn comparable
wages, as determined pursuant to subsection (a) of K.S.A. 44-510¢

and amendments thereto. To this end, the director shall appoint,

subject to the approval of the secretary, a specialist in medical,

—
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physical and vocational rehabilitation, who shall be referred to as
the rehabilitation administrator. The director shall appoint, subject
to the approval of the secretary, four assistant rehabilitation admin-
istrators. The rehabilitation administrator and the assistant rchabil-
itation administrators shall be in the classified service under the
Kansas civil service act. The rehabilitation administrator and the
assistant rehabilitation administrators, subject to the direction of the
rehabilitation administrator, shall: (1) Continuously study the prob-
lems of physical and vocational rehabilitation; (2) investigate and
maintain a directory of all rehabilitation facilities, public or private,
in this state, and, where such rehabilitation administrator determines
necessary, in any other state; and (3) be fully knowledgeable re-
garding the eligibility requirements of all state, federal and other
public medical, physical and vocational rehabilitation facilities and
benefits. With respect to private facilities and agencies providing
medical, physical and vocational rehabilitation services, including
rehabilitation service programs provided directly by employers, the
director shall approve as qualified such facilities, institutions, agen-
cies, employer programs and physieians health care providers as
are capable of rendering competent rehabilitation services. No such
facility, institution, agency or employer program shall be considered
qualified unless it is specifically equipped to provide rehabilitation
services for persons suffering from either some specialized type of
disability or some general type of disability within the field of oc-
cupational injury or disease, and is staffed with trained and qualified
personnel and, with respect to medical and physical rehabilitation,
unless it is supervised by a physieian health care provider qualified
to render such service. No physieian health care provider shall be
considered qualified unless such physieian health care provider has
had such experience and training as the director may deem
necessary.

(b) Under the direction of the director, and subject to the di-
rector’s final approval, the rehabilitation administrator shall have the
duties of directing and auditing medical, physical and vocational
rehabilitation of employees in accordance with the provisions of this
section.

(¢) An emplovee who has suffered an injury shall be entitled to
prompt medical and physical rehabilitation services as may be rea-
sonably necessary to restore to such employee the ability to perform
work in the open labor market and to earn comparable wages, as
determined pursuant to subsection (a) of K.S.A. 44-510¢ and amend-
ments thereto, and as provided in this section.

(d) When as a result of an injury or occupational disease which

At tachment #3-/5
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is compensable under the workers compensation act, the employe .
is unable (1) to perform work for the same employer at a comparabl
wage with or without accommodation or (2) to enter the open labg
market to perform work for which such employee has previous traiy -
ing, education, qualifications or experience and earn a comparab)
wage, such emplovee shall be entitled to such vocational rehabil
tation services, including retraining and job placement, as may by
reasonably necessary to restore to such employee the ability to pe
form work in the open labor market and to earn comparable wage;
as determined pursuant to subsection (a) of K.S.A. 44-510e an.
amendments thereto, and as provided in this section. ;
{e) (1) If the employee has remained off work for 90 days ori’
it is apparent to the director the employee requires vocational x
habilitation services and, in either case, if approved rechabilitatio
services are not voluntarily furnished to the employce by the en
ployer, the director, on such director’s own motion or upon appl
cation of any party, may refer the employee to a qualified publ
agency, if the employee is eligible, or private agency or facility, ¢
the emplover’s rehabilitation service program, if qualified, for evd
wation assessment and for a report of the practicability of, need fu,
and kind of service, treatment, training or rehabilitation which is o

may be necessary and appropriate to render such employee able to

perform work in the open labor market and to earn comparable

wages, as determined pursuant to subsection (a) of K.S.A. 44-510%

and amendments thereto. The costs of such evaluation assessmen
and report shall be at the expense of the employer. Each repor
shall contain a rehabilitation plan which shall adhere to the followin
priority listing of rehabilitation goals: ,

(A) The first priority is to return the employee to the same wor
for the same employer; :

(B) the second priority is to return the employee to the sam
work, with accommodation, for the same employer; ‘

(C) the third priority is to return the employee to other woil -
with or without accommodation, for the same employer;

(D) the fourth priority is to return the employee to the sam
work for another employer;

(E) the fifth priority is to return the employee to other work f

another employer; and .

(F) the sixth priority is to provide vocational rehabilitation, reet
ucation and training.

(2) Within 50 days after such referral, the report shall be sut
mitted to and reviewed by the rehabilitation administrator and copi¢”
shall be furnished to each party. If all parties do not agree with th
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report, the rehabilitation administrator shall confer with the reha-
bilitation service provider, the employee and the employer to review
the evaluation assessment and the proposed rehabilitation plan in
the report. The rehabilitation administrator shall ensure the eval
wation assessment and the rehabilitation plan are objective and rea-
sonable and the rehabilitation goal is reasonably obtainable. Within
20 days after the initial review of the report, the rehabilitation ad-
ministrator shall deliver copies of the report, together with the re-
habilitation administrator's recommendations and any revisions of or
objections to the rehabilitation plan, to each party, to the director
and to the assigned administrative law judge, if there is one. Within
10 days after receipt of such report, any party may request a hearing
before the director on any matter contained in the report or any
such recommendations or revisions. After affording the parties an
opportunity to be heard and present evidence, the director:

(A) May order any treatment, or medical and physical rehabili-
tation, as recommended in the report or as the director may deem
necessary, be provided at the expense of the employer;

(B) may order the employer to pay temporary total disability
compensation, computed as provided in K.S.A. 44-510c and amend-
ments thereto, or temporary partial disability compensation, com-
puted as provided in K.S.A. 44-510e and amendments thereto,
during the period of rehabilitation evaluation assessment and con-
tinuing through the date the rehabilitation plan is delivered to the
director as provided in subsection (e)(2). Temporary total or tem-
porary partial disability compensation paid solely because of involve-
ment in the rehabilitation evaluation assessment process shall not
be pavable for more than 70 days from the date of the evaluation
assessment, except such temporary total or temporary partial disa-
bility compensation may be continued by the director for an addi-
tional period of not more than 30 days if circumstances outside the
control of the employee prevents completion of the evaluation as-
sessment or the formulation of the rehabilitation plan;

(C) where vocational rehabilitation, reeducation or training is rec-
ommended in the report, or is deemed necessary by the director
to restore to the employee the ability to perform work in the open
labor market and to earn comparable wages, as determined pursuant
to subsection (a) of K.S.A. 44-510e and amendments thereto, may
direct the employee to the appropriate federal, state or other public
facility or agency where such services will or may be provided at
no cost to the employer, except as otherwise provided in this section,
or, upon the request of the employer, to a qualified rehabilitation
service program provided directly by the employer; and
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(D) if the emplovee is not eligible for such vocational rehabili. '~

tation, reeducation or training through any such state, federal o
other public facility or agency, or where such services through such
facilities or agencies are not available to the employee within ,
reasonable period of time, may order such services be provided a
the expense of the employer by any qualified private agency o
facility in this state or any state contiguous to this state or by

qualified rehabilitation service program provided directly by the

emplover.

(3) Any vocational rehabilitation, reeducation or training to be -

provided at the expense of the employer under subsection (e)(2) shal
not extend for a period of more than 36 weeks, except, in extremely
unusual cases, after a hearing and the presentation of evidence, the
director, by special order, may extend the period for not more tha
an additional 36 weeks. The employer shall have a right to apped
to the district court any such special order by the director for any
extension of the initial thirty-six-week period, within the time and
in the manner provided in K.S.A. 44-556 and amendments therets
and any such special order shall be stayed until the district court

has determined the appeal. There shall be no right of appeal to the .
Kansas supreme court or court of appeals from a judgment of the:;

district court sustaining or overruling any such special order of the
director.
() Where vocational rehabilitation, reeducation or training is to

be furnished at the expense of the employer under this section, and
such services require that the employee reside at or near a facility

or institution, away from the employee’s customary county of resi-

dence, either in or out of the state of Kansas, the reasonable costs

of the emplovee’s board, lodging and travel, not to excced a max
imum total of $3,500 for any thirty-six-week period, shall be paid

- e

by the emplover, except, in unusual cases where, after a hearing’

and the presentation of evidence the director finds the costs are
clearly reasonable and necessary, the director may require by special
ovder that the emplover pay an additional amount for the costs o
the employee’s board, lodging and travel of not more than $2,000.

(g) The emplover shall pay temporary total disability compen
sation during any period of vocational rehabilitation, reeducation of
training, computed as provided in K.S.A. 44-510c and amendment$
thereto, but the emplover shall reccive credit for any weekly,
monthly or other monetary payments made to the employee or such

emplovee's family by any state, federal or other public agency during

anv such period, exclusive of any such payments for the board:
lodging and travel expenses of the employee. Subject to a maximuim
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of 26 weeks, the number of weeks during which temporary total
disability compensation is paid during vocational rehabilitation, reed-
ucation or training shall not be deducted from the maximum number
of weeks available for the payment of disability compensation under
the schedule provided in K.S.A. 44-510d and amendments thereto.

(h) The director shall cooperate with federal, state and other
public or private agencies for vocational rehabilitation, reeducation
or training, or medical or physical rehabilitation. The employer shall
not be required to pay the reasonable costs of the employee’s board,
lodging and travel where such costs are borne by any federal, state
or other public agency, nor shall any costs for vocational rehabili-
tation, reeducation or training be assessed to the employer if such
vocational rehabilitation, reeducation or training is in fact furnished
by and at the expense of any federal, state or other public agency.

(i) Whenever the director determines there is a reasonable prob-
ability that with appropriate medical, physical or vocational reha-
bilitation, reeducation or training, a person, who is entitled to
compensation for permanent total disability, partial disability or any
other disability under the workers compensation act, may be re-
habilitated to the extent such person can become able to perform
work in the open labor market and to earn comparable wages, as
determined pursuant to subsection (a) of K.S.A. 44-510e and amend-
ments thereto, and it is for the best interests of such person to
undertake such rehabilitation, reeducation or training, if the injured
employee without good cause refuses to undertake the rehabilitation,
educational or training program determined by the director to be
suitable for such employee or refuses to be evaluated under the
provisions of subsection (e) and the refusal is not due to the em-
ployee’s physical or mental ability to do so, the employee shall be
considered as having elected not to participate in such rehabilitation,
reeducation or training and the director may suspend the payment
of any disability compensation until the employee consents to un-
dertake such program or to be so evaluated. The director may reduce
the disability compensation otherwise payable if any such refusal
persists for a period in excess of 90 days, except disability compen-
sation shall not be reduced to less than that payable for permanent
partial disability in accordance with K.S.A. 44-510d and amendments
thereto or for permanent partial general disability for functional im-
pairment in accordance with K.S.A. 44-510e¢ and amendments
thereto.

(i) At such time as any medical, physical or vocational rehabili-
tation, reeducation or training has been completed under this section,
the emplover shall have the right, by the filing of an application
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with the director, to seek a modification of any award which has’

been rendered granting any compensation to the employee for any
disability. Upon at least 20 days’ notice by registered mail to all

parties, the director shall set the application for hearing and the™

parties shall present all material and relevant evidence. In the event
the director determines the employee is rehabilitated so such em.
ployee is able to perform work in the open labor market and to eam
comparable wages, as determined pursuant to subsection (a) of K.S.A
44-510e¢ and amendments thereto, the director shall modify any
award of compensation or, if no such award has been made, the

director shall make an award to reflect only such disability, if any,:

as exists at the conclusion of such rehabilitation. Any award of partid.
disability, or modification of an existing award, made pursuant to
this subsection (j) shall be subject to the provisions of K.S.A. 44
510d and 44-510e and amendments thereto. ’
(k) For any week with respect to which the employee is receiving -
unemployment compensation benefits under the employment securit
law or any other unemployment compensation law of any other stak
or a similar federal law, no temporary total disability compensatio -
or temporary partial disability compensation shall be payable unde’
this section. o

@) As used in this section, “assessment” means the process of

determining services and the vocational potential of the injured

worker. The assessment process includes the appointment of a re--3
habilitation vendor to review the injured worker’s medical restric- -

tions, education, experience and training, the worker’s aptitude and

abilities, and the job the worker was doing at the time of injury. .
The assessment must include a documented decision of the need for -

vocational rehabilitation services, and if needed, an individualized
rehabilitation plan that identifies realistic vocational goals. The as
sessment must identify the obstacles to returning to a comparablt
wage position in the open labor market and the plan must provid:

a step-by-step procedure that will either circumvent or alleviate the -

obstacles identified in the counselor’s determination that services art’
needed.

Sec. 7. K.S.A. 1989 Supp. 44-512a is hereby amended to real
as follows: 44-512a. (2) In the event any compensation, including
medical compensation, which has been awarded under the worker

compensation act, is not paid when due to the person, firm ¢
corporation entitled thereto, the employee shall be entitled to a civi

and reasonable attorneys fees

pennlty,' To be sct by the director and assessed against the employev

or insurance carrier liable for such compensation in an amount 0

not more than $100 per week for each week any disability compe?

Attachment #3 -2.0



O~ U W LD

PO DO bt ot et bt et e e et o
= O WG UUR WNMO

BN N MO
[S1 NI VO Y

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
/, 42
43

HB 3069
21

.

sation is past due and in an amount for each past_due medical bill

equal to the larger of either the sum of $25Vior each or the sum
equal to 10% of the amount which is past due on the medical bill,
if: (1) Service of written demand for payment, setting forth with
particularity the items of disability and medical compensation claimed
to be unpaid and past due, has been made personally or by registered
mail on the employer or insurance carrier liable for such compen-
sation and its attorney of record; and (2) payment of such demand
is thereafter refused or is not made within 20 days from the date
of service of such demand.

(b) After the service of such written demand, if the payment of
disability compensation or medical compensation set forth in the
written demand is not made within 20 days from the date of service
of such written demand, plus any civil penalty, as provided in sub-
section (a), if such compensation was in fact past due, then all past
due compensation and any such penalties shall become immediately
due and payable. Service of written demand shall be required only

per week

a preliminary or

once afterfthe final award., Subsequent Tailures to pay compensation,

including medical compsnsation, shall entitle the employee to apply

for the civil penalty without demand. The employee may maintain
an action in the district court of the county where the cause of action
arose for the collection of such past due disability compensation and
medical compensation, any civil penalties due under this section and
reasonable attorney fees incurred in connection with the action.

(c) The remedies of execution, attachment, garnishment or any
other remedy or procedure for the collection of a debt now provided
by the laws of this state shall apply to such action and also to all
judgments entered under the provisions of K.S.A. 44-529 and amend-
ments thereto, except that no exemption granted by any law shall
apply except the homestead exemption granted and guaranteed by
the constitution of this state.

Sec. 8. K.S.A. 44-515 is hereby amended to read as follows: 44-
515. (a) After an employee sustains an injury, the employee shall,
upon request of the employer, submit to an examination at any
reasonable time and place by any one or more reputable physieians;
as defined in K:5-A- 44-508 and amendments thereto health care
providers, selected by the employer, and shall so submit to an
examination thereafter at intervals during the pendency of such em-
ployee’s claim for compensation, upon the request of the employer,
but the employee shall not be required to submit to an examination
oftener than twice in anv one 3 month, unless required to do so
in accordance with such orders as may be made by the director.
Any employee so submitting to an examination or such employee’s

Delete
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authorized representative shall upon request be entitled to receiy

and shall have delivered to such employee a copy of the physieian’ ..

health care provider’s report of such examination within fifteen {15°
15 days after such examination, which report shall be identical
the report submitted to the employer. If the employee is notifieg
to submit to an examination before any physieian health care prov
ider in any town or city other than the residence of the employe
at the time that the employee received an injury, the employe
shall not be required to submit to an examination until such em:
ployee has been furnished with sufficient funds to pay for transpor .
tation to and from the place of examination at the rate prescribei-
for compensation of state officers and employees under K.S.A. 75

3203a and amendments thereto, for each mile actually and necessari) .
traveled to and from the place of examination, and in addition th '
sum of fifteen dollars {315} $15 per day for each day or a pa.
thereof thdt the employee was required to be away from such en

ployee’s residence to defray such employee’s board and lodging an

living expenses. The employee shall not be liable for any fees o

charge of any physieians health care provider selected by the enm

ployer for making any examination of the employee. The employe s
or the insurance carrier of the employer of any werkmaean employee

making claim for compensation under the workmen’s workers com- .,
pensation act shall be entitled to a copy of the report of any phy- -

sieian health care provider who has examined or treated the

employee in regard to such claim upon written request to the em- .
plovee or the employee’s attorney within fifteen 35} 15 days after -
such examination or treatment, which report shall be identical to -

the report submitted to the employee or the employee’s attorney.

(b) If the emplovee requests, such employee shall be entitled to
have physieians health care providers of such employee’s own se- -

lection present at the time to participate in such examination.

(¢) Unless a report is furnished as provided in subsection (a) and
unless there be is a reasonable opportunity thereafter for the phy
sieians health care providers selected by the employee to participate
in the examination in the presence of the physieians health cart
providers selected by the employer, the physieians health cart
providers selected by the employer or employee shall not be per
mitted afterwards to give evidence of the condition of the employet
at the time such examination was made.

Except as provided herein in this section, there shall be no dis

qualification or privilege preventing the furnishing of reports by ¢

the testimonv of any physieian health care provider who actuall

makes an examination or treats an injured employee, prior to ¢
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after an injury.

Sec. 9. K.S.A. 44-516 is hereby amended to read as follows: 44-
516. In case of a dispute as to the injury, the director as hereinafter
provided may; at his, in the director’s discretion, or upon request
of either party, may employ one or more neutral physieians health
care providers, not exceeding three {3} in number, who shall be of
good standing and ability; shese duty it shall be to. The health
care providers shall make such examinations of the injured workman
employee as the director may direct.

Sec. 10. K.S.A. 44-518 is hereby amended to read as follows:
44-518. If the employee refuses to submit himself for to an ex-
amination upon request of the employer as provided for in K.S.A.
44-515; and amendments thereto or if the employee or his physiecian
or surgeen the employee’s health care provider unnecessarily ob-
structs or prevents such examination by the physieian or surgesn
health care provider of the employer, the employee’s right to pay-
ment of compensation shall be and remain suspended until he shall
submit the employee submits to an examination and until such ex-
amination shall have taken plaee; and is completed. No compen-
sation shall be payable under this the workers compensation act
during the period of suspension: 2rovided furthor; Thet in the
event. If the emplovee shall refuse refuses to submit himself to
an examination while any proceedings are pending for the purpose
of determining the amount of compensation due, said such pro-
ceedings shall be dismissed upon showing being made of said the
refusal of said the employee to submit kimself for to an examination.

Sec. 11. K.S.A. 44-519 is hereby amended to read as follows:
44-519. No report of any examination of any employee by a phy-
sieian or surgeon; a5 hereinbefore in this act provided for; nor
any health care provider, as provided for in the workers compen-
sation act and no certificate issued or given by the physieian or
surgeen health care provider making such examination, shall be
competent evidence in any proceeding for the determining or col-
lection of compensation unless supported by the testimony of such
physieian or surgeen health care provider, if this testimony is
admissible, mer and shall not be competent evidence in any case
where testimony of such physieian or surgeon health care provider
is not admissible.

Sec. 12. K.S.A. 1989 Supp. 44-528 is hereby amended to read
as follows: 44-528. (a) Any award or modification thereof agreed upon
by the parties, except lump-sum settlements approved by the di-
rector or administrative law judge, whether the award provides for
compensation into the future or whether it does not, may be re-
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viewed by the director for good cause shown upon the application
of the emplovee, employer, dependent, insurance carrier or any
other interested party. In connection with such review the director
may appoint one or two physieians health care providers to examine
the emplovee and report to the director. The director shall hear all
competent evidence offered and if the director finds that the award
has been obtained by fraud or undue influence, that the award was
made without authority or as a result of serious misconduct, that
the award is excessive or inadequate or that the functional impair-
ment or work disability of the employee has increased or diminished,
the director may modify such award, or reinstate a prior award, upon
such terms as may be just, by increasing or diminishing the com-
pensation subject to the limitations provided in the workers com-
pensation act.

(b) If the director finds that the employee has returned to work
for the same emplover in whose employ the employee was injured
or for another employer and is earning or is capable of earning the

same or higher wages than the employee did at the time of the .

accident, or is capable of gaining an income from any trade or
emplovment which is equal to or greater than the wages the em-

ployee was earning at the time of the accident, or finds that the*:

employee has absented and continues to be absent so that a rea-
sonable examination cannot be made of the employee by a physician
health care provider selected by the employer, or has departed
beyond the boundaries of the United States, the director may modify
the award and reduce compensation or may cancel the award and
end the compensation.

{¢) The number of reviews under this section shall be limited
pursuant to rules and regulations adopted by the director to avoid
abuse.

(d) Any modification of an award under this section on the basis
that the functional impairment or work disability of the employee
has increased or diminished shall be effective as of the date that the
increase or diminishment actually occurred, except that in no event
shall the effective date of any such modification be more than six
months prior to the date the application was made for review and
modification under this section.

Sec. 13. K.S.A. 44-551 is hereby amended to read as follows:
44-551. (a) The duties of the assistant directors of workers’ compen-
sation shall include but not be limited to acting in the capacity of
an administrative law judge and the conducting of director reviews,
provided the director shall be the final approving authority for such
director reviews.

}‘1

e
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(b) (1) Administrative law judges shall have power to administer
oaths, certify official acts, take depositions, issue subpoenas, compel
the attendance of witnesses and the production of books, accounts
and papers, and under the direction of the director, may conduct
an investigation, inquiry, or hearing in the same manner and with
like effect as if done bv the director. All acts, findings, awards,
decisions, rulings or modifications of findings or awards made by an
administrative law judge, shall be subject to review and approval by
the director upon written request of any interested party within 10
days and if no such request is made, then the director shall approve
such actions, findings, awards, decisions, rulings or modifications of
findings or awards of the administrative law judge. The filing of such
a request for review shall not be a prerequisite to judicial review
as provided for in K.S.A. 44-556 and amendments thereto.

) If an administrative law judge has entered a preliminary
award under K.S.A. 44-534a and amendments thereto, a director’s
review shall not be conducted under this section unless it is believed
that the administrative law judge exceeded the authority of admin-

cl.payment of compensatlon;'f

Any request for review shall not stay. the

istrative law judge in entering the preliminary award.$Director's
orders on review of preliminary findings or preliminary awards
issued pursuant to K.S.A. 44-534a and amendments thereto shall be
issued within 30 days from the date the review was submitted on
the record where oral arguments were not requested and within 30
days from the date oral arguments were presented by the parties.
Director’s orders on any other acts, findings, awards, decisions,
rulings or modifications of findings or awards made by an admin-
istrative law judge shall be issued within 90 days from the date the
review was submitted on the record where oral arguments were not
requested or within 90 days from the date oral arguments were
presented. by the parties

:_compensatlon, ordered by _Eﬁe ‘Adml_ Strative | o
Law " Judge. : IR

|In the event the dlrector s order is not

fssued within the™ 9o days "so indicated;

petition the District Court of the county

(c) Each assistant director and each administrative law judge or
special administrative law judge shall be allowed all reasonable and
necessary expenses actually incwired while in the actual discharge
of official duties in administering the workmen’s compensation act,
but such expenses shall be sworn to by the person incurring the
same and be approved by the secretary.

(d) In case of emergency the director may appoint special local
administrative law judges and assign to them the examination and
hearing of any designated case or cases. Such special local admin-
istrative law judges shall be attorneys and admitted to practice law
in the state of Kansas and shall, as to all cases assigned to them,
exercise the same powers as provided by this section for the regular
administrative law judges. Special local administrative law judges

~  [of . the: ac01dentfor'rev1ew, and the- dec151on:3f
‘|of the Admlnlstratlve Law. Judge shall become“'

the - final dlrector s order by operation.of
law. :

any party to the proceeding may 1mmed1ately'"dA
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by rules and regulations adopted by the director. The fees prescribed
by this section prior to the effective date of this act shall be effective
until different fees are fixed by such rules and regulations.

(e) All special local administrative law judge's fees and expenses
shall be taxed as cost in each case heard by such special local ad-
ministrative law judge and when collected shall be paid directly to
such special local administrative law judge by the party charged with
the payment of the same.

Sec. 14. K.S.A. 1989 Supp. 44-556 is hereby amended to read
as follows: 44-556. (a) Any action of the director pursuant to the
workers compensation act shall be subject to review in accordance
with the act for judicial review and civil enforcement of agency
actions. Such review shall be upon questions of law and fact as
presented and shown by a transcript of the evidence and proceedings
as presented, had and introduced before the director. The venue of
the action shall be the county where the cause of action arose or
the county mutually agreed upon by all of the parties. Any such-
action shall have precedence over all other hearings except those of
like character, and shall be heard not later than the first term of
the district court after the appeal has been perfected, and the court
shall decide all such cases within 60 days after submission. The
appealing party shall notify the director when judgment is issued by
the court. If judgment is not issued within 60 days of submission,
the appealing party shall any party may notify the director to that
effect. The director will advise the judge to whom the case was
submitted that 60 days has elapsed since submission of the case and
request that a decision be rendered. If no decision is forthcoming
within 30 davs of such request by the director, the director will
advise the supreme court justice having jurisdiction over such judge
of all of the facts in regard to the review and the failure of the judge
to render a decision as required by this section.

(b) On any such review the district court shall have jurisdiction
to grant or refuse compensation, or to increase or diminish any award
of the director as justice may require. No compensation shall be
due or pavable until the expiration of the time for commencing an
action for review and then the payment of past due compensation
awarded by the director shall not be payable if, within such time a
petition for review, has been filed in accordance with the act for
judicial review and civil enforcement of agency actions. The right of
review shall include the right to make no payments of such com-

)

. . . “)
shall receive a fee commensurate with the services rendered as fixed V- 4

K

pensation until the review has been decided by the ‘district court if§ |

the employer is insured for workers compensation liability with an ¥4
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insurance company authorized to do business in this state, if the
emplover is maintaining membership in a qualified group-funded
workers compensation pool under K.S.A. 44-581 through 44-591 and
amendments thereto, if the employer is maintaining membership in
a group-funded pool under the Kansas municipal group-funded pool
act which includes workers compensation and employers’ lability
under the workers compensation act, or if the employer is currently
approved by the director as a self-insurer and has filed a bond with
the district court in accordance with K.S.A. 44-530 and amendments
thereto. Commencement of an action for review shall not stay the
payment of compensation due for the ten-week period next preceding
the director’s decision and for the period of time after the director’s
decision and prior to the decision of the district court on review.

(c) If review of the decision of the district court is sought pursuant
to K.S.A. 77-623 and amendments thereto, the compensation payable
under the decision of the district court shall not be stayed pending
such review. Review of the decision of the district court shall take
precedence over other cases except cases of the same character.

(d) If compensation, including medical benefits, temporary total
disabilitv benefits or vocational rehabilitation benefits, has been paid
to the worker by the employer or the employer’s insurance carrier
during the pendency of review by the district court or by appellate
courts and the amount of compensation awarded by the director or
the district court is reduced or totally disallowed by the decision on
the appeal or review, the employer and the employer’s insurance
carrier, except as otherwise provided in this section, shall be reim-
bursed from the workers compensation fund established in K.S.A.
44-566a and amendments thereto for all amounts of compensation
so paid which are in excess of the amount of compensation that the
worker is- entitled to as determined by the final decision on review.
The director shall determine the amount of compensation paid by
the emplover or insurance carrier which is to be reimbursed under
this subsection, and the director shall certify to the commissioner
of insurance the amount so determined. Upon receipt of such cert-
ification, the commissioner of insurance shall cause payment to be
made to the emplover or the employer’s insurance carrier in ac-
cordance therewith.

(e) If compensation, including medical benefits, temporary total
disability benefits or vocational rehabilitation benefits, has been paid
to the worker by the employer, the employer’s insurance carrier or
the workers compensation fund during the pendency of review by
the district court or by appellate courts, and the employer, the
employer’s insurance carrier or the workers compensation fund,
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which was held liable for and ordered to pay all or part of the
amount of compensation awarded by the director or the district court,
is held not liable by the final decision on the appeal or review for
the compensation paid or is held liable on such appeal or review to
pay an amount of compensation which is less than the amount paid
pursuant to the award, then the employer, employer’s insurance
carrier or workers compensation fund shall be reimbursed by the
party or parties which were held liable on such appeal or review to
pay the amount of compensation to the worker that was erroneously
ordered paid by the director or district court. The director shall
determine the amount of compensation which is to be reimbursed
to each party under this subsection, if any, in accordance with the
final decision on the appeal or review and shall certify each such
amount to be reimbursed to the party required to pay the amount
or amounts of such reimbursement. Upon receipt of such certifi-
cation, the party required to make the reimbursement shall pay the
amount or amounts required to be paid in accordance with such
certification. No worker shall be required to make reimbursement
under this subsection or subsection (d).

(fy As used in subsections (d) and (e), “employers’ insurance car-
rier” includes any qualified group-funded workers compensation pool
under K.S.A. 44-581 through 44-591 and amendments thereto or a
group-funded pool under the Kansas municipal group-funded pool
act which includes workers compensation and employers™ liability
under the workers compensation act.
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Sec. 15. K.S.A. 44-5a04 is hereby amended to read as follows:
44-5a04. (a) Except as hereinafter otherwise provided in this act
“Jisablement” means the event of an employee oF workman be-
coming actually incapacitated, partially or totally, because of an oc-
cupational disease, from performing his the employee’s work in the
last occupation in which injuriously exposed to the hazards of such
disease, and “disability” means the state of being so incapacitateds

(b) The director may cancel the award and end the compensation
if the director shall find that the workman finds that the employee
(1) has returned to work for the same employer in whose employ
he the employee was disabled or for another employer and is capable
of earning the same or higher wages than he the employee did at
the time of the disablement, or is capable of gaining an income from
any trade or employment which is equal to or greater than the wages
he the employee was earning at the time of the disablement; ez
shall find;

(2) finds that the workman has absented himself employee is
absent and continues to be absent himsel so that a reasonable
examination cannot be made of hima the employee by a physician
or surgeen health care provider selected by the employers; or

(3) has departed beyond the boundaries of the United States;

See. 16. K.S.A. 44-5a18 is hereby amended to read as follows:
44-5a18. Upon the filing or service of a claim for compensation for
death from an occupational disease where an autopsy is necessary
to accurately and scientifically ascertain and determine the cause of
death, such autopsy shall be ordered by the director of werkerst
compensatien. Such autopsy shall be made under the supervision
of a medical examiner appointed by said the director. Suely The
medical examiner shall be a duly lieensed physieians health care
provider who is a specialist in such examinations and. The medical
examiner shall perform or attend such autopsy and shall certify his
or her the medical examiner's findings in a report of sueh the au-
topsv. Sueh The report of autopsy shall be filed with the director
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and shall be a public record. The employer and claimants shall be
given reasonable notice of such autopsy and each shall have the right
to have a physieian health care provider of his er her the employer
or claimant's. own choosing present at the time. The director also
may exercise such authority on his ex her the director’s own motion
or on application made to the director at any time, upon the pres-
entation of facts showing that a controversy may exist in regard to
the cause of death or the existence of any occupational disease.

Sec. 17. K.S.A. 44-515, 44-516, 44-518, 44-519, 44-551, 44-5a04
and 44-5218 and K.S.A. 1989 Supp. 44-501, 44.508, 44-510, 44-510c,
44-510¢, 44-510g, 44-512a, 44-528 and 44-556 are hereby repealed.

Sec. 18. This act shall take effect and be in force from and after
its publication in the statute book.

;)i:;'
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February 27, 1990 -

TO:  HOUSE LABOR AND INDUSTRY COMMITTEE

FROM: JIM SHETLAR, ATTORNEY, ON BEHALF OF KTLA
RE: HB 3069

The Kansas Trial Lawyers Association appreciates the opportﬁhity>ﬂ
to comment on provisions of HB 3069.

Many comments concerning the proposed medical fee schedule were
made yesterday by members of the Kansas Medical Society and the
Kansas Hospital Association. It is also KTLA's concern that
implementing a medical fee schedule would create another
bureaucracy, with additional reports and personnel, and would limit
the doctors' willingness to participate, thereby diminishing the
quality of health care available to citizens of the State of
Kansas.

Just a little over three years ago, in the spring of 1987, the
Legislature enacted significant 1legislation affecting injured
workers in Kansas. That new legislation went into effect on July
1, 1987, and since that time there have been no appellate decisions
on the "new act," as it is commonly called.

Section 5

The Director has proposed, under Section 5, the use of disability
guidelines for disability ratings--specifically, the AMA
guidelines. He has also indicated he would adopt those guidelines
temporarily, until permanent guidelines can be implemented.
Allowing this action by the Director effectively gives him the
freedom to adopt anything he wants.

The Director is appointed by the Governor and typically changes as
the Governor changes. By allowing the Director unrestrained
freedom to set medical guidelines, we are transferring to him a
past prerogative of the medical doctors who normally treat and rate
injured workers.

The other difficulty with any kind of disability rating, and
specifically the AMA guidelines, is ensuring they are used merely
as guidelines, and not a bible. 1In fact, the AMA's 1988 Guides to
Evaluation of Permanent Impairment are presently being reevaluated.

Most injured workers in Kansas have sustained orthopaedic injuries,
so the doctors who usually testify in workers' compensation cases
are doctors of orthpaedic medicine. Most of them prefer the
guidelines established by the American Academy of Orthopaedic
Surgeons. Many orthopaedic doctors have indicated that a number
of conditions are not listed in the AMA guidelines, and adhering
strictly to those guidelines does not allow them enough
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Section 6

Section 6 deals with K.S.A. 44-510g. KTILA believes the better bill

is HB 3028, concerning K.S.A. 44- 510g, which was prepared by the
joint advisory committee.

Section 13

The Director suggests that he should be allowed 90 days to render
a decision. XTLA suggests that 45 days would be a more reasonable
time for the Director to render his decision, and that if the
Director has not rendered a decision in that time, either party
should be allowed to appeal directly to the District Court for a
decision on that level. The basis for this request is so that an
injured worker may receive compensation. Presently, an injured
worker does not receive any compensation until after the Director
has entered his order.. If the Director failed to enter his order
within 45 days, the case would be appealed to the District Court,
and ccompensation would begin to be paid based on the Admlnlstratlve
Law Judge's award. This would eliminate significant hardshlp on
the injured worker and his family, who would not be receiving any
compensation while the decision was pending with the Dlrector, and
many of the Director's orders have taken from four to six months
up to a year.

Section 14

Section 14(g) refers to credits for overpayment. KTIA's position
is that the better practice is to allow the credit to be taken at
the end of the award, and not at the time the injured worker
receives the lump sum. The difficulty here is that injured workers
are often in dire need of funds because they have had to wait for
a substantial period of time for compensation. During that wait,
they have accumulated significant debt.



