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MINUTES OF THE ___HOUSE COMMITTEE ON __ PUBLIC HEALTH AND WELFARE

The meeting was called to order by Marvin L. Littlejohn
Chairperson
_1:55 dw/pm. on March 26, , 1990in room _423-S  of the

All members were present except:

Comnittee staff present:
Emalene Correll, Research

Bill Wolff, Research
Norman Furse, Revisor
Sue Hill, Committee Secretary

Conferees appearing before the committee:

Chairman called meeting to order when quorum was present at 1:55
p.m.

Chair drew attention to SB 304, explaining it is a carry-over

bill from last year. This bill was passed favorably out of our
committee then withdrawn from House Calendar when concerns were
raised about persons having to pay for medical services years

after these services had been given. Chair asked wishes of members
in regard to SB 304. There was no response, so Chair will direct
SB 304 to remain in this committee, therefore it will die at the
end of 1990 Session.

SB 434 (Foster child information available to Foster families.)

Rep. Amos made a motion to pass SB 434 favorably out of committee,
seconded by Rep. Wiard. Discussion held in regard to definition
of "foster child" vs. "child" and concerns in this regard. At
this point Rep. Amos and Rep. Wiard withdrew their motions.

Staff explained the language in the early part of the bill is

about a child still being considered by foster parents, so the
child is not yet considered a foster child. He explained rationale
for differences in language. It was the consensus of members

to follow Mr. Furse's direction in regard to any necessary clean

up language.

Rep. Amos moved to pass SB 434 favorably, seconded by Rep. Wiard,
motion carried.

SB 446 (Establishing Community Health Center Demonstration Program
for medically indigent.)

Chair recognized Rep. Branson who drew attention to a point in
SB 446 that defines the population for one of the Demonstration

Project sites. Other language changes were proposed. Rep. Buehler
moved to amend SB 446 on Page 2, line 11, following secretary,
add a comma, and insert "or local health department". Motion

seconded by Rep. Branson, motion carried.

Discussion held in regard to fiscal note on SB 446. Staff explained
to members the cost of this program would/could be whatever the
Legislature appropriates for the program.

Further on SB 446, Rep. Branson moved to amend SB 446 on Page

1, line 32, to strike "emergency", and insert in lieu thereof,
"urgent". Motion seconded by Rep. Weimer, motion carried. Discussion
continued in regard to concerns by some that after a two year

program is funded, then what happens to it, and will this be a

waste; some indicated many local health departments are close

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections. Page ._._..1
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CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE

room __423-8 Statehouse, at _13:55 _ /9/vh./p.m. on March 26, 1990

DISCUSSION CONTINUED ON SB 446.

to this type of program already, and this type of care is needed.
There was concern about population totals for one of the sites.
After considerable discussion it was agreed to amend conceptionally
language that would define the population so as not to exceed
20,000 and more than one county could be eligible for this project.

Rep. Reinert moved to amend (conceptionally) SB 446 to have more
than one county participate in program. Motion seconded by Rep.
Flower, motion carried.

On SB 446 as a whole, Rep. Branson moved to pass SB 446 favorably
as amended, seconded by Rep. Borum, motion carried.

HCR 5046. (Training required for certain professionals related
to treatment of sexual problems.)

Chair explained HCR 5046. There was a brief discussion on this
Resolution. Rep. Weimer moved to table HCR 5046, seconded by

Rep. Flower. Discussion continued, i.e., some felt delaying
action might be good since another bill in Judiciary could have
some impact; it was noted there is no time later on to work the
bill since the deadline is fast approaching; some felt educational
program would already cover the materials discussed, and if not,
it should.

Vote taken, motion carried. Recorded as NO votes were Rep. Shumway
and Rep. Branson.

HCR 5050, (Access for Universal Health Care)

Rep. Branson moved to pass HCR 5050 favorably out of committee,
seconded by Rep. Borum, motion carried.

HCR 5051 (Memoralizing Congress to cure inequities in Social
Security Notch Year Beneficiaries).

Representative Branson explained this legislation had come out
of Silver Haired Legislation meetings, and it would please this
group to know their recommendation had been advanced.

Rep. Sader moved to pass HCR 5051 favorably out of committee,
seconded by Rep. Cribbs, motion carried.

HB 2802 (Receivership of adult care homes)

At this point the Chairman relinquished his position as Chairman

and turned the gavel and microphone over to the Vice-Chair, Rep.
Buehler. Rep. Buehler recognized Rep. Littlejohn who gave an

indepth explanation of history of legislation in regard to receivership
of adult care homes; intent of legislators in regard to responsibilities
of owners of bricks/mortor/ of a facility. He noted Representatives
Branson, Green, Cribbs had also been on this committee many years,

and were also aware of the original intent of the Legislators

in regard to owners responsiblity relative to receiverships.

He noted the opinion from the Attorney General's (AG's) office

asking this problem be taken out of the gray area. He noted the
District Court also confirms the same. It is not the intent of
legislature, the owner bear responsibility for receiverships,

and should not be held responsible for the bad business practices

of the operator.

Page .2 __of _3




CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON PUBLIC HEALTH AND WELFARE

room _423-8, Statehouse, at __1:55 A f//p.m. on March 26, 1990

DISCUSSION CONTINUED ON HB 2802. (Rep. Littlejohn continued)

He commented about the adverse press concerning this legislation
and noted it is of great concern to him this legislation should
be tried in the newspapers. Concerns with HB 2802 need to be
addressed so the same problems will not have to be resolved over
and over again. He noted it is his feeling the Department of
Health/Environment has made a mistake in their interpretation

of HB 2802. He noted further, he feels this committee is not
doing its job if action is not taken on HB 2802. It concerns

him also the newspaper is trying to crucify a member of the House.

At this point, Rep. Littlejohn moved to report HB 2802 favorable
for passage, with no amendments. Motion seconded by Rep. Foster.
Discussion continued with Representatives Branson, Green, Cribbs
giving their comments in regard to their interpretation of HB
2802. Other comments of discussion from members, i.e., needed
perhaps is legislation that could deal with this specific case
only, be a better solution to present concerns; a net-lease was
explained; some felt the District Court is very comfortable with
present law, they are not asking for a ruling by the Legislature;
it is important the AG's opinion is clearly interpreted; some
concerned with language in respect to retroactive nature; a point
to remember one felt is the AG's opinion is clear and based on
current law and he does not ask our opinion. No one asked our
opinion until the litigation with Pioneer came about, it was noted.

Vote taken, division requested, show of hands indicated 9 in favor,
9 against, then Chair, (Rep. Buehler) voted in favor of passing

HB 2802 favorably, making vote 10 in favor, 9 against, motion
carried.

Recorded as NO votes were Representative Hochhauser, Weimer, Branson,
Shumway, Sader.

At this point Representative Littlejohn took over Chairmanship
again of Committee from Representative Buehler.

HB 3003. (Ombudsman Bill-Department on Aging)

Chair recognized Rep. Amos who had served as Chair of sub-committee
on HB 3003. Rep. Amos offered balloon (Attachment No. 1) that

would reflect the work of the sub-committee. He noted, he, Rep.
Wells, Rep. Borum had met three times along with Staff and interested
parties andd now submit the committee report in the form of the
balloon distributed today. Changes will reflect concerns of parties
involved. He asked Mr. Furse to explain the proposed amendments

in the balloon. Mr. Furse then detailed changes proposed. It

was noted changes reflect agreement with Secretary of Department

on Aging, and their General Counsel. Mr. Furse gave a comprehensive
explanation of all proposed changes in balloon on HB 3003.

Rep. Amos made a motion to accept the sub-committee report reflected
in balloon, that would amend HB 3003 as explained by Staff. Motion
seconded by Rep. Shallenburger. No discussion, vote taken, motion
carried.

On the bill as a whole, Rep. Amos moved to pass HB 3003 out favorably
as amended, seconded by Rep. Shallenburger, motion carried. Recorded
as a No vote was Rep. Scott.

Recorded as (Attachment No. 2) is hand-out from Department on
Aging, General Counsel, Claire McCurdy.

Chair thanked members for their attention, cooperation, and a
good year.

Page _ 3 of _3
Meeting adjourned 3:05 p.m.
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Scasion of 1990

HOUSE BILL No. 3003

Bv Committee on Appropriations

2-14

AN ACT concerning the department on aging; relating to the office
of the state long-term care ombudsman; prescribing powers, duties
and functions therefor and for the secretary of aging relating
thereto; establishing the long-term care ombudsman enforcement
fund; amending K.S.A. 75-5916, 75-5917, 75-5918, 75-5920 and
75-5921 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:
New Section 1.

amendments thereto and K.S.A. 75-5916 through 75-5922 and

amendments thereto shall be known and may be cited as the[@m@

long-term care ombudsman act. .

New Sec. 2. (a) No individual involved in the selection or d

f anv ombudsman shall have any pecuniary or otheerpl rest

in anv facility. No ombudsman, gfficcr, employce or other repre-

sentative of the~gffice shall have any pecuniary or/olber)ilnterest in

any facility.

shall adopt policies and proce
flicts of interest prohibited by t

New Sec. 3. The secretasv shall ensucg that:
(a) Legal counsel yﬂﬁble to each ombudsman for advice and
consultation and that-Tegal representation is provj

budsman against xhom suit or other legal action is
nection w;%ﬂ{performance of the ombudsman’s official
(b) each ombudsman has the resources and authority to

]___/‘6
The provisions of sections 1 through[] and

New Sec. 2. The secretary shall ensure that:

(a) No individual involved in the designation of
sman is subject to a conflict of interest;

(b) no officer, employee or other representative of the
office is subject to a conflict of interest;

(c) policies and procedures are in place to identify and
remedy all conflicts of interest specified under para-

any ombud-

—{graphs (a) and (b);

{d) legal counsel is available to the office for advice and
consultation and that legal representation is provided to
any ombudsman against whom suit or other legal action is
brought in connection with: the performance of the ombuds-
man's official duties; and '

(e) the office has the ability to pursue administrative,
legal and other appropriate remedies on behalf of residents

:;ipini'strative. legal and other appropriate remedies on behalf"
sidenis)

New Sec.lf_{'l
with the office of the state long-term care ombudsman unless the
individual has received the training required under subsection (f) of
K.S.A. 75-5918 and amendments thereto and has been designated
by the state long-term care ombudsman as an ombudsman qualified
to investigate such comphints.

LE? facilities.

No individual shall investigate any complaint_filed [:3
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HB 3003
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New Sec[ § No ombudsman shall be liable [urder—state-law] for D
“the good faith performance of official duties[in—-administering—the
effice-of-the-state-long-terni-care-ombudsman. —

New Sec.[@ (a) No person shall willfully interfere with any lawful 15
action or activity of an ombudsman, including the request for im-
mediate entry into a facility.

(b) No person shall take any discriminatory, disciplinary or re-
taliatory action against any officer or employce of a facility[er—gevw-
erament-agencvjor against any resident or any guardian or family

10 member thereof for any communication by any such individual with
11 an ombudsman or for any information given or disclosed by such
12 individual in good faith to aid the office in carrying out its duties
13 and responsibilities.

14 (¢) Any person that violates the provisions of subsection (a)Ehall
15 be-subject—to—a—sivil-penalty—in—a—sum—not—exceeding—$2;500—per
16 eccurrence—Any-person-that violates-the-provisions-ef-subsection—(b)
17 shall-be—subject—to—a-eivil-penalty—in—a—sum—not—exceeding—$5;000 ror the provisions of subsection (b) shall be guilty of
18 por—occtrended. , | 2 class C misdemeanor

v

W oo =3O Ut LN -

19 The secretary may assess and collect a civil penalty und

20 this

21 hearing

22 a determin '
23 (a) or (b). All

24 conducted in accordance with the provisions of th

25 istrative procedure act.

26 section shall be subjech\to review in accor

27 judicial review and civil e )

28 [New Sec. 7. The long-te udsman enforcement fund

29 is hereby established in the stat sury. The long-term care om- g
30 budsman enforcement fund shall Be\qdministered by the secretary.

31 All moneys received for civil p osed under section 6 shall

32 be remitted to the state tyelsurer. Upon™ceceipt of each such re-

33 mittance, the state treaspfer shall deposit theentire amount thereof

34 in the state treasury t&’the credit of the long-term care ombudsman

35 enforcement fund,/All expenditures from the longerm care om-
36 budsman enforgement fund shall be for support of t e}operations
37 and activities”of the office of the state long-term care o bﬁds\man.

38 Such expgriditures shall be made in accordance with approprigtions )
39 acts upén warrants of the director of accounts and reports is \ci /\ / Qé‘{//f/ﬁ/
, p?d:n to vouchers approved by the secretary or the secretary / i 7))
; d6signed o 2 - A b 7e
42 See.[§ K-S-AT75-5916 is hercby amended to vead as follows: L7 o
75-5916. As used in this the|Ransad long-term care ombudsman act: ' TAS s
43 75-5916. As used in this the St g ( ////»///M
. A /?D<7 A
Lo £ .
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(a) “Ombudsman” means a person 6F persens responsible for
earrying the state long-term care ombudsman and any regional long-
term care ombudsmanEF—oéheP—iﬁdéeiduE_q who has received the
training required under subsection (f) of K.S.A. 75-5918 and amend-
ments thereto and who has been designated by the state long-term
care ombudsman to carry out the powers, duties and functions of
the office of the state long-term care ombudsman.
(b) “Secretary” means the secretary of aging.
() “Facility” means an adult care home as such term is defined
in K.S.A. 39-923 and amendments thereto. .
(d) “Resident” means[an -individual- kept;-eared- for;-treated, |3 resident as such term is defined in K.S.A. 39-923 and
bearded or-otherwise -acecommodated -in-a-facility} {amendments thereto
() “State long-term care ombudsman” means the individual ap-
pointed by the secretary to administer the office of the state long-
term care ombudsman. :
() “Regional long-term care ombudsman” means an individual
appointed by the secretanfas a subordinate officer of the office of [under K.S.A. 75-5917 and amendments thereto
the state long-term care ombudsma.
(2 “Office” means the office of the state long-term care | (h) “conflict of interest" means having a pecuniary or
ombudsman. other interest in a facility, but not including interests

Sec[3. K.S.A. 75-5917 is hereby amended to read as follows: l_ghat result only from having a relative who is a resident.
75.5917. There is hereby established under the supervision of the\E

secretary of aging within and as a part of the department on aging
an the office of the state long-term care ombudsman, the head of

. which shall be the state long-term care ombudsman. The state long-

term care ombudsman shall be appointed by the secretary of aging
and shall be in the classified service of the Kansas civil service act.
The secretary of aging shall appoint each regional long-term care
ombudsman and all[subordinate] officers and employees of the office

_ of state long-term care' ombudsman; within the department on aging. . ' ' , //%/ i
Each regional long-term care ombudsman and all such[s:abefdineé 5 Y -0
officers and employees shall be within the classified service under ) , &) A6 )
the Kansas civil service act. Under the supervision of the secretary - /Z [in {/;!;,1,,/ o
of aging, the state long-term care ombudsman shall administer the A 4D
office of the state long-term care ombudsman. // /
Sec.qu. K.S.A. 75-5018 is hereby amended to read as follows: E

75-5918. The state long-term care ombudsman shall:
(a) Investigate and resolve complaints made by or on behalf of
the residents relating to action, inaction or decisions of facilitie{r{ar_
the representatives of facilities, [other-long-term—care—servicepro- [Or both, except that all complaints of abuse, neglect or
pidorss—public—agencies,-orsocial service-ageneies—which-may-ad- lexploitation of a resident shall be referred to the sec-
versely-affect-the health, safety, welfare-or-rights-of such-residentd |retary of health and environment in accordance with the
() develop continuing programs to inform{@nd-assist] residents |of K.S.A. 39-1401 et seq. and amendments thereto
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of facilities, their family members or other persons responsible for
residents of facilities of their regarding the rights and responsi-
bilities of residents and such other persons; .

b} (c) provide the legislature, the governor and the secretary
with an annual repoit relating to the needs of residents in fa-
legislature; the governer; the seeretary and the publie of the
needs of residents in facilities: '
cerned with the regulation of facilities; or providing serviees
to residents therein; and the department en aging;

te} provide information to agencies and others as required;
and containing data and findings regarding the types of problems
experienced and complaints received by or on behdlf of residents
and containing palicy, regulatory and legislative recommendations
to solve such problems, resolve such complaints and improve the
quality of care and life in facilities;

(d) analyze and monitor the development and implementation of
federal, state and local government laws,| regulations, resolutions, Eules. and
ordinances and policies with respect toM long-term care ———Eacilities and
services provided in this state, and recommend any changes in such
laws, regulations, resolutions, ordinances and policies deemed by the
office to be appropriate; :

(e) provide information to public agencies, legislators and others,
as deemed necessary by the office, regarding the problems and con-
cerns of older individuals residing in facilities, including recommen-
dations related thereto;

() provide for the training oj@l-individuab—who—aﬁe—eﬁ%eﬂ-or [:

employees-of -the-office-appointed-by-the-secretary-under-K-5-A—75- the state long-term care ombudsman and each regional
581 7-and-amendments-thereto-and-otherrepresentatives-of the-office, | long-term care ombudsman
in (1) federal, state and local laws,| regulations, resolutions, ordi- E_ules and
nances and policies with respect to facilities located in Kansas, (2) .
investigative techniques, and (3) such other matters as the secretary
deems appropriate;
(@ coordinate ombudsman services provided by the office with

the protection and advocacy systems for individuals with develop- Py )

mental disabilities and mental illness established under part A of the ‘ /-/) /g/ G -

federal developmental disabilities assistance and bill of rights act, 2. 20 R,

42 U.S.C.A. 6001 et seq., and under the federal protection and o

advocacy for mentally ill individuals act of 1986, public law 99-316; ’ /& /74/}0& <t /- )
. /Ll 7

l—__@-c:on.'»‘icle:r-anyﬁafepresentative»-of~an—entitgrprom’dt’n;g~ombud&‘-~
man-sorvices—who-has-been—designated-as-an-ombudsman—by- t_;x_—gi oL
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[state long-term care ombudsman, whether an employee or an unpaid

volunteer of such entity, shall be deemed to be a representative of
the office for purposes of this section;]

[Zi) collaborate with the department of health and environment
and the department of social and rehabilitation services to establish

a state-wxﬁlﬁsustem to collect and analyze mformatnon on complumts
and conditions in facxlattes
"

]
L{h) -
[étatewide

[@ have the right to attend exit conferences conducted by the
department of health and environment under K.S.A. 39-935 and
amendments thereto; and]

{ana -

]

(i)

H[()] perform such other duties and functions as may be pro-
vided by law or as may be directed by the secretary of aging.

c

Sec. DT K.S.A. 75-5920 is hereby amended to read as follows:
75-5920. With the written consent of the resident of the facility,
gaardian of the resident or next of kin of a deceased resident, an
ombudsman shall have access to all records and documents kept for
or concerning the resident. In addition, in assisting a resident of a

facility, an ombudsman shall have access to all records and documents
of the facilitv which are relevant to such assistance: An embudsman

- shall have acecess to beeks; records and ether documents main-

tained by the faeility to the extent necessary to carry out the
provisions of this the[Ransas]long-term care ombudsman act.

Fo'l

Sec. [lg} K.S.A. 75-5921 is hereby amended to read as follows:
75-5921. All information, records and reports received by or devel-
oped by an ombudsman which relate to a resident of a facility,
including written material identifying a resident or other complain-
ant, are confidential and not subject to the provisions of K.S.A. 45-
201 to 45-203, inclusive, and amendments thereto, and shall not be
disclosed- or released by an ombudsman, either by name of the
resident or other complainant or of facts which allow the identity
of the resident or other complainant to be inferred, except upon
the order of a court or unless the resident or the resident’s legal
representative or other complainant consents in writing to such dis-
closure or release by an ombudsman, except the state long-term care
ombudsman shall forward to the secretary of health and environment
and the secretary of social and rehabilitation services copies of reports
received by the state long-term care ombudsman relating to the

health and safety of resident4 A summary report and findings shall
be forwarded to the facility, exclusive of information or material that
identifies residents or any other individuals.

L15—5918 and amendments thereto

Sce. I K.S.A. 75-5916, 75-5917, 75-5918, 75-5920 and 75- sngL

are hereby repealed.

rghd except as provided in subsection (a) of K.S.A.
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Sec. [111‘ This act shall take effect and be in force from and after DZ
2 its publlcatxon in the statute book.
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STATE OF KANSAS

DEPARTMENT ON AGING
Docking State Office Building, 122-S
915 S.W. Harrison
Topeka, Kansas 66612-1500
(913) 296-4986

Mike Hayden Esther Valladolid Wolf
GooerRor o Representative Marvin Littlejohn, Chairman Secretary of Aging
House Public Health and Welfare Committee
House Public Health and Welfare Committee Members
FROM: Claire McCurdy, Chief Counse%wgfy\

Kansas Department on Aging 4V*

THROUGH: Esther Wolf, Secretary
Kansas Department on Aging

DATE: March 2, 1990
RE: House Bill No. 3003; Kansas Long Term Care Ombudsman
Program

Attached please find a copy of those sectioms of the Older
Americans Act (OAA) relevant to the long term care ombudsman
program mandated to be provided by the Kansas Department on Aging
(KDOA), as well as a balloon containing suggested language amending
House Bill No. 3003. The statute is being provided in order to
respond to implications made by some of the conferees during the
hearing on this bill earlier this week that the bill gives KDOA
more power than is authorized or intended by the OAA. The balloon
is intended to address some concerns presented by the Kansas
Department of Health and Environment (KDHE). The language in the
balloon.is acceptable to KDHE.

Please also note that unless the ombudsman statute is amended to
comply with the provisions of the Older Americans Act, KDOA may be
subject to a loss of federal funds for this mandated program.

Older Americans Act Requirements

House Bill No. 3003, as presented in its original form, does not
give more power to the Kansas Department on Aging or the long term
care ombudsman program than is required by the OAA. For your
reference, the section of the OAA that requires each section of
House Bill No. 3003 is noted in the left hand margin of the
balloon. You can see, for example, that adequate legal counsel for
the long term care ombudsmen is required by the  Older Americans
Act, and that this includes the state ombudsman and all
representatives of the office (see OAA, Section 307 (a) (12) (G))

’

.
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Representative Marvin Littlejohn
Page Two
March 2, 1990

The one exception is incorporating the possibility of volunteer
ombudsmen into this statute. Nowhere in the Older Americans Act
is it required that volunteer ombudsmen be included in the program,
however, OAA Section 307 (a) (12) (A) (ii) requires both training for
volunteers and the promotion of citizen participation in the long
term care ombudsman program. Similarly, OAA Section
307 (a) (12) (H) (iv) specifically states the type of training that is
to be provided. Clearly, this leaves at least the implication that
volunteer ombudsmen are required. We are continuing to discuss
this part of the legislation with KDHE in order to reach some
consensus on this issue. While we are mindful and appreciative of
concerns raised about the quality of volunteer ombudsmen as opposed
to paid professional ombudsmen, information we have received from
the National Association of State Units on Aging (NASUA) makes it
clear volunteer ombudsmen have been successfully incorporated into
ombudsman programs in other states. We are confident that KDOA and
KDHE will reach agreemsnt in this area in the near future.

Penalties Fund

Another concern expressed by the conferees was the establishment
of a fund within the KDOA for the collection of any penalties or
fines assessed under Section 6 of the bill. You will note new
Section 7 has been deleted in the balloon, thereby assuring any
monies collected will go into the state general fund rather than
directly to the KDOA.

Ombudsmen Attendance at Exit Conferences

Finally, the KDHE expressed concern about giving the long term care
ombudsman the statutory right to attend exit conferences after
surveys done by KDHE. While it is our position the bill does not
require the long term care ombudsman to attend every exit
conference scheduled by KDHE but merely assures the right to do so,
regulatory materials from the federal level indicate the licensing
agency for long term care facilities is supposed to advise the long
term care ombudsmen of these meetings. Moreover, the ombudsman's
attendance at exit conferences is consistent with the ombudsman's
duty to monitor the development and implementation of laws and
regulations governing long term care facilities as set forth in
Section 307 (a) (12) (H) (ii) of the Older Americans Act.
Consequently, the KDOz and KDHE have agreed to incorporate the
substance of Section 10 (j) of House Bill No. 3003 into the
Memorandum of Understanding between our two agencies that already
exists.
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March 2, 1990

Conclusion

The attached balloon addresses all valid concerns expressed at the
committee hearing on House Bill No. 3003 except for the issue of
volunteer ombudsmen. As previously mentioned, we are continuing
to work with KDHE to reach a consensus on this issue.
Consequently, we strongly encourage the committee to accept the
proposed amendments and recommend House Bill No. 3003 favorable for
passage.

Thank you for your time and consideration of this bill and please
do not hesitate to contact me, or Claire McCurdy, Chief Counsel,
if you need additional information.

EVW:CM:mj.968
Attachment
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[COMMITTEE PRINT]

COMPILATION
OF THE
OLDER AMERICANS ACT OF 1965
As Amended Through December 31, 1988
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areas of a State where no such agency has been designated, the
State agency, may enter into agreement with agencies administer-
ing programs under the Rehabilitation Act of 1973, and titles XIX
and XX of the Social Security Act for the purpose of developing
and implementing plans for meeting the common need for trans-
portation services of individuals receiving benefits under such Acts
an{i older individuals participating in programs authorized by this
title.

(2) In accordance with an agreement entered into under para-
graph (1), funds appropriated under this title may be used to pur-
chase transportation services for older individuals and may be
pooled with funds made available for the provision of transporta-
tion services under the Rehabilitation Act of 1973, and titles XIX
and XX of the Social Security Act.

(d) An area agency on aging may not require any provider of
legal assistance under this title to reveal any information that is
protected by the attorney-client privilege.

(42 U.S.C. 3026) As added October 18, 1978, P.L. 95-478, sec. 103(b), 92 Stat. 1522;
amended December 29, 1981, P.L. 97-115, secs. 3(d), 6, 95 Stat. 1597, 1598; amended
October 9, 1984, P.L. 98-459, sec. 306, 98 Stat. 1774; amended November 29, 1987,
P.L. 100-175, secs. 104(c), 125, 126, 127, 130(a), 131(a), 132(b), 133, 134, 135, 136(b),
137(a), 140(b), 141(b), 143(b), 144(c), 15eX1), 182, 101 Stat. 930, 934, 938, 939, 940,

941, 942, 943, 944, 946, 947, 949, 953, 965; amended November 7, 1988, P.L. 100-628,
sec. 705, 102 Stat. 3247.

STATE PLANS

SEc. 307. (a) Except as provided in section 309(a), each State, in
order to be eligible for grants from its allotment under this title for
any fiscal year, shall submit to the Commissioner a State plan for a
two-, three-, or four-year period determined by the State agency,
with such annual revisions as are necessary, which meets such cri-
teria as the Commissioner may by regulation prescribe. Each such
plan shall comply with all of the following requirements:

(1) The plan shall contain assurances that the State plan will
be based upon area plans developed by area agencies on aging
within the State designated under section 305(a)(2)(A) and that
the State will prepare and distribute a uniform format for use
by area agencies in developing area plans under section 306.

(2) The plan shall provide that each area agency on aging
designated under section 305(a)(2XA) will develop and submit
to the State agency for approval an area plan which complies
with the provisions of section 306.

(3)(A) The plan shall provide that the State agency will
evaluate the need for supportive services (including legal as-
sistance), nutrition services, and multipurpose senior centers
within the State and determine the extent to which existing
public or private programs meet such need.

(B) The plan shall provide assurances that the State agency
will spend in each fiscal year, for services to older individuals
residing in rural areas in the State assisted under this title, an
amount equal to not less than 105 percent of the amount ex-
pended for such services (including amounts expended under
title V and title VII) in fiscal year 1978.
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(4) The plan shall provide for the use of such methods of ad-
ministration (including methods relating to the establishment
and maintenance of personnel standards on a merit basis,
except that the Commissioner shall exercise no authority with
respect to the selection, tenure of office, or compensation of
any individual employed in accordance with such methods) as
are necessary for the proper and efficient administration of the
plan, and, where necessary, provide for the reorganization and
reassignment of functions to assure such efficient administra-
tion.

(5) The plan shall provide that the State agency will afford
an opportunity for a hearing upon request to any agency on
aging submitting a plan under this title, to any provider of a
service under such a plan, or to any applicant to provide a
service under such a plan.

(6) The plan shall provide that the State agency will make
such reports, in such form, and containing such information, as
the Commissioner may require, and comply with such require-
ments as the Commissioner may impose to insure the correct-
ness of such reports.

(7) The plan shall provide satlsfactory assurance that such
fiscal control and fund accounting procedures will be adopted
as may be necessary to assure proper disbursement of, and ac-
counting for, Federal funds paid under -this title to the State,
including any such funds paid to the recipients of a grant or
contract.

(8) The plan shall provide that the State agency will conduct
periodic evaluations of, and public hearings on, activities and
projects carried out under the State plan, including an evalua-
tion of the effectiveness of the State agency in reaching older
individuals with the greatest economic or social needs, with
particular attention to low-income minority individuals.

(9) The plan shall provide for establishing and maintaining
information and referral services in sufficient numbers to
assure that all older individuals in the State who are not fur-
nished adequate information and referral services under sec-
tion 306(a)(4) will have reasonably convenient access to such
services. .

(10) The plan shall provide that no supportive services, nutri-
tion services, or in-home services (as defined in section 342(1))
will be directly provided by the State agency or an area agency
on aging, except where, in the judgment of the State agency,
provision of such services by the State agency or an area
agency on aging is necessary to assure an adequate supply of
such services, or where such services are directly related to
such State or area agency on aging’s administrative functions,
or where such services of comparable quality can be provided
more economically by such State or area agency on aging.

(11) The plan shall provide that subject to the requirements
of merit employment systems of State and local governments,
preference shall be given to individuals aged 60 or older for
any staff positions (full time or part time) in State and area
agencies for which such individuals qualify.
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(12) The plan shall 1 .provide the following assurances, with re-
spect to a long-ferm care ombudsman program: =

(A) The State agency will #§tablish and " operate either
directly or by contract™or other arrangement with any
public agency or other appropriate private nonprofit orga-
nization, other than an agency or organization which is re-
spons1ble for licensing or certifying long-term care services
in the State or which is an association (or an affiliate of
such an association) of long-term care facilities (including -
any other residential facility for older individuals), an
Office of the State Long-Term Care Ombudsman=(in this
paragraph referred to as the “Office”) and shall carry out
through the Office a long-term care ombudsman program
Evhlch“‘prowdes an individual who will, on a full-time

asis—

(i) investigate and resolve complaintsimade by or on
behalf of older individuals who are residents of long
term care facilities relating to action, inaction, or deci-
sions of providers, or their representatives, of long-
term care services, of public agencies, or of social serv-
ice agencies, which may adversely affect the health,
safety, welfare, or rights of such residents;

(ii) provide for training staff and volunteers and pro-
mote the development of citizen organizations to par-
ticipate in the ombudsman program; and

(iii) carry out such other act1v1tles as the Commis-
sioner deems appropriate.

(B) The State agency_will establish procedure for appro-
priate access:by the ombudsman to long-term care facili-.
ties-and “patients’: records, including procedures to protect
the ‘confidentiality of sich records and ensure that the
identity of any complainant or resident will not be dis-
closed without the written consent of such complainant or
resident, or upon court order, )

(C) The State agency will establish a statewide uniform
reporting systemsto c%ﬁé”gf‘and analyze data relating to
complaints and conditions in long-term care facilities for
the purpose of identifying and resolving significant prob-
lems, with provision for submission of such data to the
agency of the State responsible for licensing or certifying
long-term care facilities in the State and to the Commis-
sioner on a regular basis.

(D) The State agency will establish procedures to assure
that any files maintained by the ombudsman progam shall
be disclosed:only at the discretion of the ombudsman
having authdrity over the disposition of such files, except
that the identity of any complainant or resident of a long-
term care facility shall not be dlsclosed by such ombuds-
man unless—

(1) such complainant or resident, or the individual’s
legal representative, consents in writing to such disclo-
sure; or:

(ii) such disclosure is required by court order.
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(E) In planning and-operating the ombudsman program,

the State agency. nsider the views of area agencies .

on aging, older in d"uals -and provider agencies.
(F) The State agencx{.gg;u,

(1) ensure that ng-individual involved in the designa-.

tion of the long-termn care 6mbudsman;(whether by ap-
pointment or otherwise) or the de51gnat10n of the head
of any subdivision of the Office is subject to a conflict
of interest;:

(ii) ensure that no:officer, employee, or other repre-
sentative of the Oﬂioe is sub_}ect to a conﬂlct of inter-
est; and:

(111) ensure that mechanisms:are in place to inden-
tify and remedy, any such or other similar contlicts.

(G) The State agency. w

(1) ensure that a uate legal counsel: is available to
the Office for advice and consultation and that legal
representation.is provided to any representative of the
Office agamst whom suit or other legal action is
brought in connection with the performance of such
representative’s official duties; and ;

(ii) ensure that the Office has the ability to pursue:
administrative, legal, and other appropriate remedies -

on behalf of residents of long-term care facilities.
(H) The State agency;@,‘reqmre the Office to—

(i) prepare an annual report: containing data and
findings regarding the types of problems experienced
and complaints received by or on behalf of individuals
residing in long-term care facilities,-and to provide
policy, regulatory, and legislative recommendations to
solve such problems, resolve such complaints, and im-
prove the quality of care and life in long-term care fa-
cilities;

(i) a.nalyze and monitor the developmentiand imple-
mentation’ of Federal, State, and local laws, regula-
tions, and pohc1es with respect to long-term care facili-

ties and services in that State, and recommend any'

changes in such laws, regulations, and policies deemed
by the Office to be appropriate;

(iii) provide information to public agencies,;legisla-
tors, and others, as deemed necessary by the Office, re-
gardmg the problems and concerns, including recom-
mendations related to such problems and concerns, of
older individuals residing in long-term care facﬂltles

(iv) provide for the training of the Office staff, in-
cluding yolunteers and OTRer representatives of the
Office, in—

(I) Federal, State, and local laws, regulations,
and policies with respect to long-term care facili-
ties in the State;

(II) investigative techniques; and

(III) such other matters as the State deems ap-
propriate;
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(v) coordinate ombudsman, services withzthe protec-
tion and advocacy systems for individuals with devel-
opmental disabilities and mental illness established
under part A of the Dévelopmental Disabilities Assist- :
n the designa-: ance and Bill of Rights Act (42 U.S.C. 6001 et seq.) and -
vhether by ap- under the Protection and Advocacy for Mentally I11 In- ;
on of the head dividuals Act of 1986 (Public Law 99-319); and
't to a conflict (vi).include any area or local ombudsman entity des- -
ignatéd ‘by-the Staté Long-Term Care Ombudsman as .
yr other repre- ‘a“subdivision” of ‘the Office.: Any representative of an
nflict of inter- entity “designated in accordance with the preceding
sentence (whether an employee or an unpaid volun-
teer) shall be treated as a representative of the Office
for purposes of-this paragraph.

(I) The State g‘w%';‘l‘..ensure that ‘no representative of the

is available to Office will be liableunder State law for the good faith per-

and that legal formance of official duties. '
entative cf the (J) The State_will—

egal action is (i) ensure that willful interference with representa-

mance of such tives of the Office in the performance of their officia!

duties (as defined by the Commissioner) shall be un-
lawful; - :

(ii) prohibit retaliation and reprisals;by a long-term
care facility or other entity with respect to any resi-
dent or employee for having filed a complaint with, or
ning date and providing information to, the Office;
ns experienced : (iii)-provide for appro ziateﬁs_anction%‘yvith respect to
f of individuals such intérference, retaliation, an Teprisals; and
ind to provide (iv) ensure;that representatives of ‘the Office shall
imendations to have— o
laints, and im- (D) -access;to long-term care facilitiesiand their
g-term care fa- residents; and

(II) with the permission of a resident or resi-
dent’s legal guardian, have access:to review the
resident’s medical and social records,or, if a resi-
dent is unable to consent to such review and has
no legal guardian, appropriate access to the resi-
dent’s medical and.social records.

(K) The State agency will prohibit.any officer, employee.
or other representativé of the Office to investigate any
complaint filed with the Office:unless, the individual has
received such training as may be required under subpare-
nd concerns, of ) T graph*(G)(iv) and has been approved by the long-term care
. care facilities; . ,\\\'\l'f' ombudsman s qualified to investigate such complaints.
Office staff; in- : .« (18) The plan shall provide with respect to nutrition services
ntatives of the that—

RS v (A) each project providing nutrition services will be
available to individuals aged 60 or older and to their
spouses, and may be made available to handicapped or dis-
abled individuals who have not attained 60 years of age
but who reside in housing facilities occupied primarily by
t}}g ilderly at which congregate nutrition services are pro-
vided;
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Session of 1990

HOUSE BILL No. 3003

By Committee on Appropriations

2-14

AN ACT concerning the department on aging; relating to the office
of the state long-term care ombudsman; prescribing powers, duties
and functions therefor and for the secretary of aging relating
thereto; establishing the long-term care ombudsman enforcement
fund; amending ¥.S.A. 75-5916, 75-5917, 75-5918, 75-5920 and
75-53921 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

New Section 3. The provisions of sections 1 through 7 and
amendments there:s and K.S.A. 75-5916 through 75-5922 and
amendments thereto shall be known and may be cited as the Kansas
long-term care ombiidsman act.

New Sec. 2. (a) No individual involved in the selection or des-
ignation of any ombudsman shall have any pecuniary or other interest

in anv facilitv. No cmbudsman, -effieer;—employee—or—other—repre-—
sentative of the oifice shall have any pecuniary or other interest m—l

any facility.

(b) The secretaiv shall administer and enforce the provisions of
this section and sha!ll ensure compliance therewith. The secretary
shall ?oopt policies and procedures to identify and remedy all con-
flicts of interest prohibited by this section.

New Sec. 3. The secretary shall ensure that:

(a) Legal counsel is available to each ombudsman for advice and
consultation and that legal representation is provided to any om-
budsman against whom suit or other legal action is brought in con-
nection with the performance of the ombudsman’s official duties; and

(b) ecach ombudsman has the resources and authority to pursue
administrative, legai and other appropriate remedies on behalf of
residents.

New Sce. 4. No individual shall investigate any complaint filed
fyvith tno office of the slate long-term care ombudsman unless the

*111(11\'1\.-4.“1%‘!5 rceeived the raming required under subsection (I) of
\I\ S.A. 75-5918 and =mendments thereto and has been designated

12 \\ \\ by the state Jong-term care ombudsman as an ombudsman qualified
43 \to investigale such complaints.
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New Sec. 5. No ombudsman snall ¢z nable under state law it

oue

the good faith performance of official duties in administering the
office of the state long-term care ombudsman.

New Sec. 6. (a) No person shall willfully interfere with any law?]
action or activity of an ombudsman, including the request for im-
mediate entry into a facility.

(b) No person shall take any discriminatory, disciplinary or re-
taliatory action against any officer or employee of a facility or gz-
ermment agency or against any resident or any guardian or family
member thereof for any communication by any such individual with
an ombudsman or for any information given or disclosed by such
individual in good faith to aid the office in carrying out its duties
and responsibilities.

(c) Any person that violates the provisions of subsection (a) shz!l
be subject to a civil penalty in a sum not exceeding $2,500 r=zr
occurrence. Any person that violates the provisions of subsection "}
shall be subject to a civil penalty in a sum not exceeding $5,030
per occurrence.

{d) The secretary may assess and collect a civil penalty urzz:
this section, after notice and an opportunity for hearing before 2

hearing officer designated by the secretzry to hear the matter uz=n

15,05 0 T4

a determination that a person violated the provisions of subsectizn
(a) or (b). All hearings conducted pursuant to this section shall be
conducted in accordance with the provisions of the Kansas admin-
istrative procedure act. Any action of the secretary pursuant to tis
section shall be subject to review in accordance with the act for
judicial review and civil enforcement of agency actions.

New See 7 The long-term care ombudsman enforcement {vod T

is herehv established in the state treasuwy. The long-term care oam-

budsman—enforcement fund shall he administered by the secretz—:

and_activities of the office of the state 1(‘mg term care ombudsman.
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(a) "Ombudsman” means e pesse= or parsons responsible for
earrying the state long-term care ombudsman and any regional long-
term care ombudsman orother indisidual who has received the
training required under subsection (f) of K.S.A. 75-5918 and amend-
nients thereto and who has been designated by the state long-term
care ombudsman to carry out the powers, duties and functions of
the office of the state long-term care ombudsman.

(b) “Secretary” means the secretary of aging.

{c) “Facili” means an adult care home as such term is defined
in K.S.A. 39-923 and amendments thereto.

(d) “Resident” means an individual kept, cared for, treated,
boarded or otherwise accommodated in a facility.

(e) “State long-term care ombudsman” means the individual ap-
pointed by the secretery to administer the office of the state long-
term care ombudsman. :

() “Regional long-term care ombudsman” means an individual
appointed by the secretary as a subordinate officer of the office of
the state long-term cere ombudsman.

() "Office” means the office of the state long-term care
ombudsman.

Sec. 9. K.S.A. 75-5917 is hereby amended to read as follows:
75-5917. There is hereby established under the supervision of the
secretary of aging within and as a part of the department on aging
an the office of the state long-term cere ombudsman, the head of
which shall be the state long-term care ombudsman. The state long-
texm care ombudsman shall be appointed by the secretary of aging
and shail be in the classified service of the Kansas civil service act.
The sccretary of aging shall appoint each regional long-term care
ombudsman and all subordinate officers and employees of the office
of state long-term care ombudsman; within the department on aging.
Each regional long-term care ombudsman and all such subordinate
officers and emplovees shall be within the classified service under
the Kansas civil service act. Under the supervision of the secretary
of aging, the state long-term care ombudsman shall administer the
office of the state long-term care ombudsman.

Sec. 10. K.S.A. 75-5918 is hereby amended to read as follows:
75-5918. The state long-term care ombudsman shall:

(a) Investigate and resolve complaints made by or on behalf of
the residents relating to action, inaction or decisions of facilities,
the representatives of facilities, other long-term care service pro-
viders, public agencies, or social service agencies, which may ad-
versely affect the health, safety, welfarz or rights of such residents;

(b) develop continuving programs to inform and assist residénts
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of faeilities, their family members or other persons responsible for

1

2 residents of faeilities of their regarding the rights and responsi-

9 bilities of residents and such other persons:

4 b} (c) provide the legislature, the governor and the secretary

g with an annual report relating to the needs of residents in fa

8 legislature; the governor; the seeretary c=d the publie of the

9 needs of residents in faeilities:

10 {d} promote cooperation among the »zsious ageneies con

11 eerned with the regulation of faeilities, o= iding serpees

12 to residents therein; and the department ca aging:

13 te} provide information te agencies ar2 others as :

14 and containing data and findings regarding the types of problems

15 experienced and complaints received by or ¢n behalf of residents

16 and containing policy, regulatory and legisictive recommendations

17 to solve such problems, resolve such complcints and improve the

18 quality of care and life in facilities:

19 (d) analyze and monitor the deuvelopment cnd implementation of
20 federal, state and local government laws, rzzulations, resolutions,
21 ordinances and policies with respect to facilitizs and long-term care :
2 services provided in this state, and recommend any changes in such h2
23 laws, regulations, resolutions, ordinances and policies deemed by the
24 office to be appropriate;
25 (e) provide information to public agencies, izgislators and others,
26 . as deemed necessary by the office, regarding iz problems and con-
27 cerns of older individuais residing in facilities, including recommen-
28 dations related thereto;
29 (f) provide for the training of all-individusis whe-are officers—or :
30 employees of the office appointed by the secreicry under K.S.A. 75- delete
31 5917 and amendments thereto serrtat ~
32 in (1) federal, state and local laws, regulatioss, resolutions, ordi-
33 nances and policies with respect to facilities iscated in Kansas, (2)
34 investigative techniques, and (3) such other metters as the secretary
35 deems appropriate;
36 (@) coordinate ombudsman services providzd by the office with
37 the protection and advocacy systems for indiriduals with develop-
38 mental disabilities and mental illness established under part A of the
39 federal developmental disabilities assistance crd bill of rights act,

40 42 U.S.C.A. 6001 et seq., and under the feceral protection and
4] advocacy for mentally ill individuals act of 1952, public law 99-316;

42 \)() (b)—consider any representative of an—entizy providing—ombuds. b— delete
43 ’@7\ man—services—who—has heen designated as—ex smbudsmean by—the '
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— colleborate with the department of health end encironment
and the department of social and rehabilitation services to establish
o state-wide system to collect and analyze information on complaints
and conditions in facilities for the purposes of publicizing improte-
ment and resoluing significant problems;

. _change to '"(h)"

add "and"

VAR howcs the cight tg itand asit canfarerees—e Aerntad ] TN
(VP2 T rece » v ry R eUR T s ARATS o A A CRCCo—CoOTaaTite Uy e
Joe etimant of health—and—snsirorment eimdar K S A 3003
GePAITTHERT— O oee AR—ERGIFORCRT— UG T o7 OUTJY

<

c Jl
. J cirlr

delete

3

. 8
:

|

) go-¥perform such other duties and functions as may be pro-
vided by law or as may be directed by the secretary of aging.

Sec. 11. K.S.A. 75-5920 is hereby amended to read as follows:
75.5920. With the written consent of the resident of the facility,
guardian of the resident or mext of kin of a deceased resident, an
ombudsmzn skzil have access to all records and documents kept for
or concering the resident. In addition, in assisting a resident of a
facility, an ombudsman shall have access to all records and documents
of the facilitv vhich are relevant to such assistance- ~p embuds=an
tajped be the feeility to the extent necessary to carry out the
provisions of %% the Kansas long-term care ombudsman act.

Sec. 12. K.S.A. 75-5921 is hereby amended to read as follows:
75.5921. All iniormation, records and reports received by or devel-
oped by an ombudsman which relate to a resident of a facility,
including writien material identifying a resident or other complain-
ant, are confidential and not subject to the provisions of K.S.A. 45-
201 to 45-203, inclusive, and amendments thereto, and shall not be
disclosed- or released by an ombudsman, either by name of the
resident or oiher complainant or of facts which allow the identity
of the resident or other complainant to be inferred, except upon
the order of = court or unless the resident or the resident’s legal
represeniative or other complainant consents in writing to such dis-
closure or relzase by an ombudsman, except the state long-term care
ombudsman shall forward to the secretary of health and environment
and the secretary of social and rehabilitation services copies of reports
received by the state long-term care ombudsman relating to the
health and sa'etv of residents. A summary report and findings shall
be forwvarded o the facility, exclusive of information or materia! that
identifics resicents or any other individuals.

Cee, 13, H.5.8 75-5916, 75-5917, 75-5918, 75-5920 and 75-5921
are hereby rzpealed. e
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2 its publication in the statute book.
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