Approved Monday, March 19, 1990
Date

MINUTES OF THE _SENATE ___ COMMITTEE ON _ASSESSMENT AND TAXATION

The meeting was called to order by ___SENATOR DAN THIESSEN at
Chairperson

11:00  a.m./p#K. on _Tuesday, February 20 1990 in room _519-S _ of the Capitol.

All members were present except:

Committee staff present:

Don Hayward, Revisor's Office

Chris Courtwright, Research Department
Tom Severn, Research Department

Marion Anzek, Committee Secretary

Conferees appearing before the committee:

Senator Lana Oleen

Lynnie R. Samms, a Military retiree of 30 years.
James E. Savage, Legislative Chairman for Jayhawk Chapter 374, Air Force Sergeants Ass'n. of KS
James Trepoy, a Military retiree, and resident of Kansas

Robert Bowden, a Military retiree, Salina, KS

Darrell Bencken, St. Adjutant of the VFW

Charles Yunker, representing American Legions

Cletus Pottebaum, an Air Force Retiree,representing a coalition of Military Retiree

Allen Adams, a KS Military Retiree

Richard Wike, a KS Military Retiree

Robert Cole, A KS Military Retiree

Richard Shannon representing AARP

Cedric Moege, Topeka taxpayer and member of Silver-Haired Legislature

Mark Burghart, General Counsel, KS Dept. of Revenue

Ralph Soebe, resident of Manhattan, KS

Chairman Thiessen called the meeting to order at 11:00 a.m. and said we would be hearing
SB423 and he said because we have so many conferces at the meeting today he would like
for each to limit their testimony to 3 minutes and we would be glad to accept written
testimony from anyone not testifying.

SB423:AN ACT relating to income taxation; concerning military
retirement benefits; amending K.S.A. 79-32-117 and repealing the
existing section; also repealing K.S.A. 79-32,111b.

The Chairman recognized Senator Lana Oleen, sponsor of SB423.

Senator Oleen said SB423 is the result of Proposal No. 10 from the 1989 Special
Committee on Assessment and Taxation. The bill was introduced in November, followed
6 months of interim study and updates and then was recommended - without dissenting
voice -for consideration.

According to Senator Oleen, nearly a year ago, the United States Supreme Court

ruled that state and federal employees must be treated equally. KS is among a number
of states which does not treat its retirees equally. 8B423 stops the unfair taxation
of our KS retired military. It is not a retroactive bill, it is a stoppage of

collection of tax...now.

Senator Oleen said she challenges this committee to be proactive in their taxation
of KS state and federal retirees. She called upon the approval and support of the
interim committee's recommendation.

The Senator turned in copies of an article from the Air Force Time, dated February
19, 1990 and the interim committee report. (ATTACHMENT la, 1lb and lc)

THE FOLLOWING ARE PROPONENTS OF SB423.

Lynnie R. Samms a retiree after 30 years with the armed forces. SFC Samms said the
military retirees since 1974 have made repeated appeals to the Governor and State
Legislators pleading for equal taxation and if it had been granted then the state would
not be facing the possibility of paying back anyone and instead would have not 16,000
but close to 25,000 retirees making the land of AHs their home of retirement.

Unless specifically noted, the individual remarks recorded herein have not
been transceribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections. Page _1_ Of _.4___
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He said the government definition of a federal employee is taken from the federal
employee hand book, and is (any person drawing a check from the U.S. Government).
We the military retirees only want to be treated on equal basis as was granted by the
St. of KS to the other 11 public retirement agencies. (ATTACHMENT 2)

James E. Savage, Legislative Chairman for Jayhawk Chapter 374 of the Air Force Sergeants
Association said, his chapter members ask the committee to give favorable consideration
to SB423 which would place military retirees on an equal footing with the tax treatment
presently accorded to virtually all other classes of public service retirees, which
include federal, state and local government, c¢ivil service retirees, retirees under
the railroad retirement act, school teachers, state legislators, and all others who
are retired under the KPERS system, all of whom are presently exempt from paying state
income tax on their retirement pay.

He said, military retirees pay the same personal property and real estate taxes
as everyone else, and their retirement pay received by present retirees in the state
also is a terrific boost to the states economy since most of it is spent within the
state and is subject to all state and local sales taxes. He said, they also contribute
to the states welfare by providing innumerable hours of volunteer labor for various
charitable, civic and patriotic organizations as well as continuing to pay the other
taxes previously mentioned. (ATTACHMENT 3)

James Trepoy, retired from the military said some military personnel serve 20 or more

years, pay income tax to Kansas all those years, not living in Kansas and not able
to use or receive any of the benefits or services they have paid for, then have their
government pension taxed when they retire.

Mr. Trepoy said attached to his testimony is a copy of the Public No. 32-76th
Congress, Chapter 59-1lst Session, H.R. 3700 AN ACT relating to the taxation of the
compensation of public officers and employees. This act may be cited as the "Public
Salary Tax Act of 1939. This provides that a duly constituted tax authority having
jurisdiction to tax compensation for personnel service as an officer or an employee
of a State, or any political subdivision thereof, or any agency or instumentality
may be taxed, if such taxation does not discriminate against such officer or employee
because of the source of such compensation.

The State of Kansas does not tax federal civil service payments, nor does the
state of Kansas tax state retirement benefits, such as KPERS and other similar programs.
It is clear that the State of Kansas has singled out for taxation military retirement
benefits, but has not seen fit to treat other Federal or Kansas retirement benefits
in a similar fashion. Failure to do so, 1is clearly a discrimination against the
military retirees because of the source of their compensation. (ATTACHMENT 4)

Robert Bowden a military retiree from Salina said equality is why we are here today,
and all we are asking for, is equality. He said our forefathers fought against the
unjust taxation levied against them in the beginning and now we must put up our fight.
It recently came to public attention that the military retirees are paying State taxes
on their pensiocns, where civil servants working for the State and Federal government

do not. Based on the supreme court ruling "Davis vs Michigan" he said it is the
retirees feelings that they had the State of Kansas in mind when they said, "If you
tax one, you must tax everyone". We feel we have done enough and have asked very little
in return and again, we are only asking for "Equality under the Law". (ATTACHMENT 5)

Darrell Bencken State Adjuthe VFW. He said, he has no written testimony but on behalf

of his fellow veterans, they are in support of equal treatment on equal taxation.

Charles Yunker said he has no written testimony but would submit it later. He said

he represents the American Legions and they rely upon resolutions to direct their bills
on what they do, and it has come forward on this retirement issue, and has been the
topic of discussion at their meetings and state conventions. The American Legion has
a stand that the veterans are treated equal, especially on taxation, so therefore he
said they are in support of SB423.

Cletus Pottebaum a retiree from the Air Force, and after 30 years he has a coalition

called the Military Retiree Association in Kansas, and in behalf of the 16,489 retirees
and widows in the state of Kansas he expresses their thanks for being invited here
today. He said, the military retirees have, since 1974 in the State of Kansas made
appeals for equal taxation. Since April 1989 we have renewed our appeals. The U.S.
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Supreme Court, the case of Davis vs Michigan, we feel this applies to Kansas as it
does to 24 or 25 other states in the nation. He said the date they presented to the
Special Joint Assessment and Taxation Committee in August, has been provided to all
State Legislators in a early September mailing, with a follow-up mailing in mid-October.
We do hope that this date was helpful to informing the legislators of our situation
and concern. He said the objectives of the military retirees in Kansas are: (1) Through
Legislative action: seek equality in taxation of military retiree pay and surviving
spouse benefits. (2) Request exemptions on taxation of retiree pay consistent with
those policies now extended to other retiree personnel in the State of Kansas.

He said, they recommend for approval and adoption the proposed SB423. (ATTACHMENT

6)

Allen Adams said he has filed an amended Kansas return for 1984 and will file amendments
for 1985 thru 1989 on April, 1990. There are approximately 14,000 military retirees
living in our state and this could have a very serious impact on the budget if not
dealt with in a very astute manner. However, there has been action taken that might
very well cause a decision to be handed down from the Kansas Supreme Court that would
be consistent with that of the U.S. Supreme Court; that type of decision could carry
accrued interest.

He said, in order to reduce the budgetary impact for the State of Kansas he offered
the following: (1) 1984 rebate to be credited to 1989 tax, (2) 1985 rebate to be
credited to 1990 tax, (3) 1986 rebate to be credited to 1991 tax, (4) 1987 rebate to
be credited to 1992 tax, (5) 1988 rebate to be credited to 1993 tax, (6) 1989 rebate
to be credited to 1994 tax.

He said, any tax relief granted the military retirees could be offset by the
taxation on the pensions of retirees under the present exemptions. (ATTACHMENT 7)

Richard Wike, is a military retiree and taxpayer 1living in Topeka, and he said,
discrimination against the miltary is not conceivable, and also has no justice. No
written testimony.

Robert Cole said he wanted to talk about veterans' pensions and federal annuities,
including KPERS. He said, federal civil service personnel and KPERS contribute tax
and contributions to their pension for retirement, whereas the military pensioners’
provide service toward their retirement, when no tax up front are paid or remitted.

In no way, can these two retirement plans be compared. Even so, he said he still
supports SB423. Federal and KPERS contributions are invested and therefore we are
drawing from those investments. His last point is, if SB423 should not be successful,

he thinks it would be disastrous to think that the proposed option to it, where a
portion of the tax would be imposed at $8,000. and that would be discrimination against
the senior retirees'. No written testimony.

Richard Shannon said he was representing AARP and he would be presenting written
testimony at a later date. No written testimony.

THE FOLLOWING CONFEREES ARE OPPONENTS OF SB423

Cedric Moege said he is a lifelong resident of Topeka and a member of the silver-haired

legislature, and he said he is opposed to SB423 because these tax benefits are not

being extended to the private enterprise pensioners' in our State. He saild it 1is
unfortunate that the military had to file a law suit, but he thanks them because they
have pointed the way for private enterprise to get what they are asking. He said,

his attachment includes a letter he wrote to the editor, with the Topeka newspaper.
(ATTACHMENT 8)

Mark Burghart, General Counsel, KS Dept. of Revenue said he handout is basically from

the study this past summer that studied this issue. He said he wanted to comment on
the Davis vs Michigan case. He said a federal civil service retiree brought a suit
in Michigan and challenged their system, basically state retirees were exempt and
federal civil service were not. Michigan conceeded that they owed refunds, so the

Supreme court did not address that issue, since the State had conceeded that point.

Some of these States where decisions have been rendered and refunds authorized,
he said he thought, you should be careful as the State statute may be controlling those
areas, because for instance, the Missouri statute states that you have to pay a refund
if your Act is declared unconstitutional, it is an invalid levy. (ATTACHMENT 9)
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After committee discussion The Chairman asked if there were any other conferees that
we have missed that would care to testify?

Ron Martin, Senior Vice Counsel, State of KS-Marine Corp League, said they support
SB423 and he said as he listened to the testimony today, regarding the retirements
they have earned and put into since 1929 when he entered the Marine Corp, one of the
things told him that if he had stayed in, his retirement of $55.00 a month which is
not taxed, because they figure it is not worth it. He said he defends the constitution
of the United States and the State constitutions and I also defend a mans right to
oppose this bill, he felt Kansas should get back on the wagon. He said he would submit
written testimony to the committee at a later date. No written testimony.

The Chairman thanked all the conferees today and saild he appreciated the way in which
they participated today.

Senator Prancisco asked, if we enacted SB423 how many of the retirees here today would
be satisfied and not wanting to go back and get rebates for prior years?

The retirees in the committee room felt as a majority they would have the State of
Kansas in their hearts when it comes to their welfare and agreed they would not want
to go back, but to go ahead.

Ralph Soebe from Manhattan said they talked it over this morning some said no and some
said yes, but he thought if the taxes were stopped you would still get the majority
of the military retirees support, and that would keep the State from paying back
millions of dollars.

The Chairman concluded hearings on SB423 and adjourned the meeting at 12:20 p.m..

Page _ 4 of
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS

CHAIRMAN: GOVERNMENTAL ORGANIZATION
VICE-CHAIRMAN: CONFIRMATIONS
LABOR, INDUSTRY AND SMALL.
BUSINESS

MEMBER: ASSESSMENT AND TAXATION

ECONOMIC DEVELOPMENT

JUDICIARY

LEGISLATIVE EDUCATIONAL PLANNING

LANA OLEEN
SENATOR. 22ND DISTRICT
RILEY AND GEARY COUNTIES

COMMITTEE
LEGISLATIVE HOTLINE TOPEKA CHILDREN AND YOUTH ADVISORY COMMITTEE
1-800-432-3924 e JOINT COMMITTEE ON ARTS AND

CULTURAL. RESOURCES

SENATE CHAMBER

SENATE ASSESSMENT & TAXATION COMMITTEE
TESTIMONY IN SUPPORT OF SB 423

February 19, 1990
Chrm. Thiessen, Vice Chair Langworthy & fellow Committee Members:

On behalf of the conferees who will appear before you today
in support of SB 423, we thank you for the opportunity to

share our thoughts with you.

SB 423 is the result of Proposal No. 10, directed to you from
the 1989 Special Committee on Assessment and Taxation. This
bill, introduced in November, followed six(6) months of interim
study and updates and then was recommended - without dissenting

voice - for your consideration.

The taxation of retired military pensions is not a new issue.
For 17 years the Kansas legislature has wrestled with the

issue; I believe the age of majority has arrived!

Nearly a year ago, the United States Supreme Court ruled in

Davis vs Michigan that state and federal employees must be

treated equally. ZKansas is among a number of states which
does not treat its retirees equally. The bill before you
today stops the unfair taxation of our Kansan retired military.

It is not a retroactive bill (which has a fiscal note of 50+

million dollars); it is a stoppage of collection of tax ...

|
|

now.
E 1631 FAIRCHILD STATE CAPITOL. ROOM 143-N
] MANHATTAN, KANSAS 66502 TOPEKA, KANSAS 66612
(913) 537-7718 {913) 296-7360

Senate Assessment and Taxation Committee
February 20, 1990 ATTACHMENT 1-A
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Since the Davis vs Michigan decision, four states have defended

their taxation policies, and all four states have lost their
cases. I would like to point out that none of these states
had legislatures which addressed the issue, and they are paying
for it. The price tags: Missouri $140 million; South Carolina
$200 million; Arkansas $30 million; and Arizona the estimate

is not available at this time.

The February 6, 1990 fiscal note, prepared under the signature
of Ed Rolfs, Secretary of Revenue, addresses the legal impact
in the following manner:' "This bill, or any other legislation
equalizing the income tax treatment of military benefits and
KPERS retirement benefits is essential to the State's defense

in current litigation with military retirees."

I challenge this Committee to be proactive in their taxation
of Kansas' state and federal retirees. I call upon your
approval and support of the interim committee's recommendation.
I believe that SB 423 is fair and just in its treatment of

our retired military personnel.

/A



DRAFT
November 27, 1989

COMMITTEE REPORT
To: Legislative Coordinating Council
FROM: Special Committee on Assessment and Taxation

RE: PROPOSAL NO. 10 — TAXATION OF RETIRED MIUTARY
PERSONNEL*

Proposal No. 10 -- Taxation of Retired Military Personnel, directed the

Special Committee on Assessment and Taxation to:

Monitor the status of legal and administrative proceedings in
- Kansas and other states regarding the taxation of military retire-
" ment income; examine state tax treatment of retired military
personnel in general, including any changes in federal law

necessary to permit taxation of on-base sales.

* __B. _ accompanies this report.

Senate Assessment and Taxation Committee

February 20, 1990

ATTACHMENT 1-B
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Background

Taxation of Retirement Income

Computation of the Kansas income tax begins with federal adjusted gross
income. Thus, whether income is taxed in Kansas is often determined by
whether it is subject to federal tax. However, several modifications to federal

adjusted gross income are made in calculating Kansas adjusted gross income

(KAGI).

Private retirement incomes are taxable. However, taxpayers may recover
free of tax the amounts which they contributed from after-tax income. If, for
example, a taxpayer contributes to his employee retirement plan, the taxpayer
is entitled to receive a portion of his annuity free of tax so as to prevent the
double taxation of income. The proﬁortion is determined at the time of
retirement and is the ratio of employee contributions to the expected value of

the annuity. K.S.A. 79-32,117 (c)(iv), operates at the state level by excluding
from KAGIL:

"The amount necessary to prevent the taxation under this act of

any annuity or other amount of income or gain which was properly

/ ’”a;/*? - L
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included in income or gain and was taxed under the laws of this

state for a [prior] taxable year. . . ."

For those eligible (based on income), contributions to an Individual
Retirement Account (IRA) are deductible from AGI when they are made; thus
the contributions are made from before-tax income. All payments from an IRA
(with the exception of roll-overs to new IRAs) are taxable when received by the
taxpayer. Nondeductible payments to IRAs are now permitted and withdrawals

of such amounts upon retirement will not be taxed.’

Federal civil service annuities are deducted from federal AGI pursuant
to K.S.A. 79-32,117 (c)(vii), which exempts "Amounts received as annuities
under the federal civil service retirement system, from the civil service

retirement and disability fund."

Social Security and railroad retirement are included in federal AGI only
when modified AGI exceeds $25,000 for a single taxpayer, $32,000 for a married
couple filing a joint return, or zero for certain married couples who live together
but do not file a joint return. "Modiﬁ_ed AGI" in this context includes tax-free
interest and certain overseas income. Kansas taxes the Social Security benefits

which are included in federal AGI, but does not tax the railroad retirement

/=555
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income because 45 U.S.C. 231m bars state and local taxation of railroad

retirement income.

Most state employees belong to the Kansas Public Employees Retirement
System (KPERS). Annuities arising out of KPERS or the Police and Firemen’s
Retirement System are exempted from Kansas income tax by K.S.A. 74-4923.
Within the KPERS law is provision for the State Board of Regents to contract
for retirement annuity contracts with the Teachers Insurance and Annuity
Association (TIAA) (K.S.A. 74-4925 (1)(a) and 75-2935 (1)(f)). Pursuant to
these sections and Revenue Ruling 12-88-1, TIAA annuity income of faculty and

others employed by the Regents is exempt.

Other state and local employees are exempted by other statutes. Judicial
retirement incomes are exempt under K.S.A, 20-2618. Court reporters are
exempt under K.S.A. 74-49,105. Retirement income from local units in Kansas
are exempt pursuant to K.S.A. 79-32,117 (c)(ix). Highway Patrol retirement is
exempt under K.S.A. 74-4978g.

Taxation of Military Retired in Kansas

In 1973 the Legislature amended K.S.A. 79-32,117 to exempt $2,000 of

| military retirement benefits of taxpayers aged 65 or older.

/B



As a result of a 1980 interim study, S.B. 2 was introduced to increase the
exemption amount to $3,000 and lower the qualifying age to 55. The Senate
Committee on Assessment and Taxation amended the bill to lower the
qualifying age to 62 and change the $3,000 exemption to a $120 credit -- an
equivalent benefit at the 4 percent average marginal rate which then prevailed.
The bill passed the Legislature and became effective in 1982. The credit was
codified at K.S.A. 79-32,111b.

Davis v. Michigan

On March 28, 1989, the U.S. Supreme Court announced its decision in

the case Davis v. Michigan Department of Treasury (49 CCH S. Ct. Bull. B1861,
57 U.S.L.W. 4389). The decision held that under 4 US.C. 111, part of the
Public Salary Tax Act of 1939, income tax exemptions for state employees are
discriminatory if similar exemptions are not available to federal employees. The
Court rejected the state’s argument that the statute applied only to current
income and not to retirement benefits. Since the state had conceded the issue
in this case, the Court did not decide whether other federal retirees were due

a refund.

eyt
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Potentially large fiscal effects on some states are estimated to total $500
million annually although the bulk of that represents taxes on federal civil

service. Refunds could amount to four times the annual amount,

Committee Activity

The Committee devoted part of each meeting to this proposal. Staff
prepared a background memo and briefed the Committee on ghe Advisory
Commission on Governmental Relations Report A-50, dated July, 1976, which
recommended that state and local sales and e);cise taxes be extended to on-
base commissary and exchange sales, and Department of Defense Directory
1330.9 (Armed Forces Exchange Regulations) which extends access to such
exchanges and commissaries to military retired, unremarried spouses, and

dependents.

The Department of Revenue briefed the Committee at each of its
meetings on the status of the District Court case filed by several military retired
asking for refunds back to tax year 1984. The Department also informed the
Committee on the progress and nature of the administrative appeals process,
and provided a summary of legislative responses of other states. The Depart-

ment also provided fiscal notes for several possibilities. The estimated annual

R A
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cost of an exemption for military retirement pay is approximately $7.5 million,
according to the Department, and the fiscal note for allowing refunds back to
TY 1984 would be approximately $45-$50 million. Finally, the Department
provided a preliminary estimate that exempting only the first $8,100 of public

retirement income would be approximately revenue-neutral.

Conferees. The Committee received public testimony at its August
meeting, and received limited additional testimony at its October meeting.

Retired military conferees uniformly appealed for a prospective exemption of

" their income on the basis of fairness -- that all public retirees should be treated

- alike. Some conferees requested refunds back to T'Y 1984, but others expressed

a willingness to forgo refund claims if a prospective exemptior. could be enacted.

All expressed support for enacting legislation to achieve the exemption.

A representative of the Kansas Association of Public Employees opposed

the taxation of Kansas state and local retirement incomes.



-8 -

Committee Conclusions and Recommendations

The Committee recommends that military retirement income should be
exempted from state income tax beginning with TY 1989. The Committee
considered but does not recomme;ld that refunds be allowed for taxes paid in
prior years. Also, the Committee considered but does not recommend that a
portion of other public salaries be taxed. Enactment of _3_ B.i(‘_z_awill implement

these recommendations.
Respectfully submitted,

, 1989 Rep. Keith Roe, Chairperson
Special Committee on Assess-
ment and Taxation

Sen. Dan Thiessen, Rep. Jayne Aylward

Vice-Chairperson Rep. Rex Crowell
Sen. Jim Francisco Rep. Cindy Empson
Sen. Audrey Langworthy Rep. LeRoy Fry
Sen. Phil Martin* Rep. Bill Roy
Sen. Don Montgomery Rep. Michael Sawyer
Sen. Lana Oleen Rep. Gene Shore
Sen. Marge Petty Rep. Marvin Smith

* Designated minority member.

Rep. Joan Wagnon
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By Bennett Minton
Times staff writer
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Mr., Chairman, distinguished Senators, ladies and gentlemen:

My name is Jim Savage, I live in Topeka, and I am the legislative chairman
for Jayhawk Chapter 374 of the Air force OSergeants Association. Our organization
has approximately 550 members in the local chapter and about 1600 members in the
state; we also have a goodly number of members in our auxiliary. [ do not have

the exact figures, but a majority of our members are retired Air Force personnel,

My chapter members desire that you give favorable consideration to this bill,
which would place military retirees on an equal footing with the tax treatment
presently accorded to virtually all other classes of public service retirees,

This would include Federal, State, and local government civil service retirees,
retirees under the Railroad Retirement Act, school teachers, State legislators,
and all others who are retired under the KPERG system, all of whom are presently

exempt from paying staote income tax on their retirement pay.

While realizing the constraints imposed on this body by the State's present
financial situation, we desire that the pill be passed in its present form with
no amendments, if at all possible., We fwel that in the long run the State will
penefit from this treatment, which will encourage more military retirees to
settle here permanently, rather than opt for retirement in states which accord
more favoraole tax treatment., Since military personnel t=nd to retire at an early
age, they are rarely able to survive on their military retirement pay alone, but
must seek athar employment to supplement their income. Besides providing a
valuapble skilled labor pool for the the state to draw on, all outside income will
continue to be fully taxable. Also, Retirees pay the same personal property and
real estate taxes as everyone else, The retirement pay received by present
retirees in the state is alsu a terrific voost to the stata's economy, since

most of it is spent within the state and is also subject to all state and local

sales taxes,

Those military retirees who are no longer in the work force continue o
contribute to the State's welfare by providing innumerable hours of volunteer
iabor far verious charitaole, civic and patriotic crganizations, as well as

continuing to pay the other taxes previously mentioned.

1 thank you very much Tor allowing me to speak, Are there any questions?

James W, Savage
MSGT, USAF (Bet.)

Senate Asgsegssment and Taxation Committee
February 20, 1990 ATTACHMENT 3



SUBJECT: Taxati. of Retired Military Pensiouns
TO: Committee on Assessment and Taxation
FROM: James C. Trepoy, 734 Max Ave., Salina, Kansas 67401

The Public Salary Tax Act of 1939, Copy attached, provides that a
duly constituted tax authority having jurisdiction to tax

- compensation for personnel services of an officer or employee of
the United States or any agency or instrumentality may be taxed
if such taxation does not discriminate against such officer or
employee because of the source of such compensation.

The State of Kansas does not tax Federal Civil Service payments

nor does the State of Kansas tax state retirement benefits such
as KPERS and other similar programs.

It is clear that the State of Kansas has singled out for taxation
military retirement benefits but has not seen fit to treat other
Federal or Kansas retirement benefits in a similar fashion.

Failure to do so is clearly a discrimination against military
retirees because of the scurce of their compensation.

Do you know that it is possible for a military person to serve
20 or more years, pay incowe tax to Kansas all these years, not
live in Kansas, not able to use or receive any of the benefits or

services they have paid for, then have their government pension
taxed when they retire.

We military retirees are here to present our case for equity. We

do not have high paid officials to come here to present our feelings
as other pension plans may have.

I was present when President John F. Kennedy stated in his inaugural
address; "Ask not what your country can do for you, but ask what

you can do for your country"”. Some of us have served in three conflicts
and many in two. Many hardships were encountered, with a loss of

limb or life ever present. I would like to quote a poem, author

unknown, th.t made the rounds in the Islands during World War IT.
"God and the Soldier we adore

In time of danger, not before;
The danger over and all things righted,
God is forgotten and the soldier slighted.™

Many military retirees have mobilization orders calling them to
immediate active duty if and when hostile action against United States

is imminent. How better explained than by the many vehicles displaying
the decal,"Still Serving, U.S.Army Retired".

1 Incl:
as

Senate Assessment and Taxatidn Committee
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(PusLic-—No. 32—76Tn Conangss|
[CrapTER 59—1sT SEssion]
(H. R."3700]
All ACT
Relating to the taxation of the compensation of public officers and employeea.

Be it enacted by the Senate and Howse of Representatives of the
United States of America in Congress assembled, That this Act may

‘baceitad-as:thiePublic Salary Tax Act of 1939".

TITLE I

SreroN 1. Section 22 (o) of the Internal Revenue Code (relating
to the definition of “gross income”) is amended by inserting after the
words “corx15>ensntion for persona! service” tho following: (“includ-
ing persona servica as an oflicer or employee of a State, or any
political subdivision thereof, or any fgency or instrumentality of
an one or more of the foregoing)”.

Lso. 2. Section 116 (b) of the Internal Revenie Code (exemptin
compensation of teachers in Alaska and Hawaii from income tax%
ig repealed.

Sec. 3. Section 22 (a) of the Internal Rovenue Code is amended
by adding at the end thereof a new scntence to rvead as follows:
«Tn the cose of judges of courts of the United States who took oflice
on or before June 6, 1032, the compensation received as such shall
Le included in gross income”,

¢Sx074) ‘The United Stateg hereby consents to the tasation of com-
pengation, received after December 31, 1938, for personal service
as on officer or employee of the United States, any Territory or
possession or political subdivision thereof, the District of Columbia,
or any agency or instrumentality of any one or more of the fore-
going, by any duly constituted taxing authority having jurisdiction
to tax such compensation, ‘;%j“such"’ taxation does not Ji/sg\riminu_t_g
‘ggeinstTsuch officer _or”emp

‘compensation, )

Sgc. 201. Any amount of income tax (including interest, additions
Lo tax, and additional amounts) for any taxable year beginning prior
to January 1, 1938, to the extent -attributable to compensation for
personal service 3 an oMcer or employee of a State, or nn{ political

TITLE II

gubdivision thercof, or sny agency or instrumentality o
or more of the foregoing—

(n) shall not be assessed, and no proceeding in court for the collec-
Gon hereof shall be begun or prosecuted unless pursuant to an-

ngsessment made prior-to January 1, 1939) 2
(b) if 1ssessed after December 31, 10%¢ -he iseessnent “hall Me
abatet, and any amount co. - Poq ouwestiaice ©oSaoh parseat

any one

oyee becuise of (e source of such
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Ladies and Gentleman:

"We the people of these United States in order to form a more
perfect union do here by establish and ordain this Constitution
that by which all men are created equal."

Equality:

Equality is why we are here today at this meeting. Our forefathers
fought against the unjust taxation levied against them in the
beginning and to day we must put up our fight.

It has recently come to public attention, that the military retirees
are paying the State taxes on their pensions - whereas civil
servants working for the State and Federal government do not.

Based on the Supreme ' Court ruling “"Davis vs Michigan" it is
our feelings that they had the State of Kansas in mind when
they said, "If you tax one, you must tax everyone."

All we ever asked for is Equality under the law. How would you
feel if the State taxed your pension when you retire and no one
else? And with taxing one and not the other you have un-equality
or discrimination.

We have spent most of our lives serving our country. Laying
our lives on the line to preserve our freedom and yours. And
after all this for you, you cannot do this for us?

If our service to our country is not worth at least this much
then I ask you, How much is it worth?

For we have done so much and in return have asked for so little
of you. EQUALITY UNDER THE LAW!

Can you put a price tag on Freedom? How much is Freedom worth?
If you had spent the better part of your life serving your country
would you expect anything less?

We have never staged any protest marches or started any riots.

It is our intention that this be settled in a peaceful and orderly
fashion. It is up to you who make the laws to do away with a

law that we feel is unconstitutional.

We feel that we have done enough and have asked very little in
return.

I wish to thank you all for allowing me to add my voice to the
many others that have asked the same thing. "EQUALITY UNDER
THE LAW."

ROBERT BOWDEN
Salina, KS

Senate Assessment and Taxation Committee
February 20, 1990 ATTACHMENT 5
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KANSAS COALITION OF MILITARY ASSOCIATIONS

6503 E. Murdock
Wichita, KS, 67206
20 February 1990

Subject: Taxation of Retired Military Pay in Kansas

To: Honorable Dan Thiessen
Chairman, Senate Assessment
and Taxation Committee
The State Capitol
Topeka, KS, 66612.

Dear Senator Thiessen:

In behalf of the 16,489 military retirees and widows of
military retirees, in the State of Kansas, we wish to express our thanks
for being invited to join your Committee today, to present our appeal
for equal taxation of retirement income.

We also wish to express our thanks for being invited to join the
Special Joint Assessment and Taxation Committee in August and October 1989.
We greatly appreciate the work that was done to develop and propose Senate
Bill number 423, which is now being reviewed by the legislators.

The military retirees in Kansas have since 1974 made appeals for
equal taxation. Since April 1989, we have renewed our appeals. The U.S.
Supreme court, in the case of Davis vs Michigan Department of Treasury,
struck down a Michigan tax law that exempted from state income taxation,
retirement benefits paid by the state. The court ruled that the taxation
of certain federal retirement benefits while exempting similiar state
benefits violates the "doctrine of intergovernmental tax immunity".

Action was taken in August and October by the Kansas Coalition of
Military Associations to present all the necessary data required by the
legislators. The formation of the coalition is one step being taken to
present a united position by representatives, who have been active in the
various veteran associations. Just as veteran associations have formed
a Coalition of Military Associations in Washington, D.C., so should they
be formed at the State level. These members are volunteers, working for
their respective associations, teaming up with their counter-parts to
clearly present the case for military retirees and surviving spouses.

The data presented to the Special Joint Assessment and Taxation
Committee in August, has been provided to all State Legislators in a
early September mailing, with a follow-on mailing in mid-October. We
do hope that this data was helpful to informing the legislators of our
situation and concern.

The objectives of the military retirees in Kansas are:

1. Through Legislative action:

a. Seek equality in taxation of military retiree pay and surviving
spouse benefits.

b. Request exemptions on taxation of retiree pay consistent with

those policies now extended to other retiree personnel in the State of
Kansas.

Page 1 of 2
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v _ectives continued:

2. Through” Judiciary tion:
Seek fefunds of/military Aggiee tax paid in gdlender years
of 1984, 1€ 1986, X¥987 and igéx, which ¥s consistept with the four
year statdte of limitations in”th )

e StateWf Kansas.

The hrough the
survivor Bénefit Plan &nd the Retired Servicgman's Family Protgction
Plan are /Also subject to state income tax. /There ar approi}mgtely

’ ix¥ing in Kansas. The posed Sewmate Bil11/423 should
be amended to incllde widows t£6 receive the exemption.

The proposed Senate Bill 423, with-the—am
uities of widews, is recommended for approval and adoption.

There are a number of military retirees who will answer any
questions that members of the committee may have.

Thank you very much.

Sincerely,

U ol AT Y

Cletus¥YJ. Pottebaum

Co-Chairman

Kansas Coalition of Military Associations

Page 2 of 2



Honorable Members of this legislative committee.

Let me introduce myself. I have been a resident of Johnson
County since 1951 except 4 years that I resided in
California.During this time I was flying military personnel to
Vietnam.I entered the Air Corps in April, 1941 and served 4
years on active duty followed by 26 vyears of active Reserve
duty in the U.S.A.F. making a total of 30 years able until my
retirement. 1 receive an annual taxable pension from the Air
Force,and I believe military retired pay should be tax exempt
from Kansas income tax.This would be in conformity with the
U.S.Supreme Court ruling in the Paul S.Davis,appellant versus
Michigan Dept. of Treasury, dated March 28,1989

I have filled an amended Kansas return for 1984 and will
file amendments for 1985 thru 1989 on April, 1990

There are approximately 14,000 military retirees living in
our state and this could have a very serious impact on the
budget if not dealt with in a very astute manner.However, there
has been action taken that might very well cause a decision to
be handed down from the Kansas Supreme Court that would be
consistent with that of the U.S. Supreme Court;that type of
decision could carry accrued interest.

Recognizing that the legislature is faced with a very
difficult situation at this time when they are looking at a
severe budget shortfall;it seems proper for me to offer a
suggestion of ways to lessen the financial impact on our budget
and at the same time encompass the ruling of the Court.

1. A fair and equitable amount of Military and exempt
Kansas pensions to be taxed above an amount to be determined by
the Kansas Legislature consistent with commitments already made
to those currently receiving pensions now exempt.

2. In order to reduce the budgetary impact I would offer
the following:

1984 rebate to be credited to 1989 tax
1985 rebate to be credited to 1990 tax
1986 rebate to be credited to 1991 tax
1987 rebate to be credited to 1992 tax
1988 rebate to be credited to 1993 tax
1989 rebate to be credited to 1994 tax

Any tax relief granted the military retirees could bhe
offset by the taxation on the pensions of retirees under the
present exemptions.

It will be my pleasure to answer any of your questions.
Thank you for your kind attention and_ for the opportunity to
meet with you. CZ&L¢%A7

Allen D. Adams
8906 Birch Lane
Prairie Village,Ks 66207
Senate Assessment and Taxation Committee
February 20, 1990 ATTACHMENT 7
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Pension injustices

Dick Snider in his satirical article
of Nov. 24 used the words
injustice” to describe military retir-
ees who pay state income tax.

No mention was made of an even
greater “rank injustice” that re-
quires all retired pensioners who re-
ceive their pensions from private en-
terprise to pay state jncome tax
while those retirees who have drawn

* their salary from the public tax
through all their working years pay
NO state income tax on their pen-
“sions.

The legislative interim tax com-
~ mittee voted to exempt military re-
. tiree pay from state income tax. I
predict that when private enterprise
¢ retirees from Goodyear, Boeing,
" KP&L, Fleming, Southwestern Bell,
Stauffer Communications, etc., final-

ly wake up to the “rank injustice”

" they are bearing that another class
action lawsuit will be forthcoming,

There are three solutions to the

problem. 1) Tax NO retiree pensions.
2) Tax ALL retiree pensions. Or 3)

" permit a basic tax exemption on all
pensions whether public or private.
One legislative member suggested

. that a basic tax exemption on all
persons of §8,100 yearly would be
revenue neutral to present state in-
_come,. His great idea died because of

. lack of a second to his motion.

- Tencourage all private pension re-
tirees to contact their representa-
tives and lobby to correct this unfair

. tax discrimination which is probably

“also unconstitutional, — CEDRIC
MOEGE, Topeka.
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The Supreme Court ruled loccntly
that' states could tax the pension
benefits of rétired military, federal
and state workers or exempt those
benefits, so.long as all three classes

. were treated the same, e
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KANSAS DEPARTMENT OF REVENUE
Office of the Secretary
Robert B Docking State Office Building
915 SW Harrison St
Topeka Kansas 66612-1588

To: The Honorable Dan Thiessen, Chairman
Senate Committee on Assessment and Taxation

From: Mark A. Burghart, General Counsel
Kansas Department of Revenue

Date: February 20, 1990

Subject: S.B. 423

Thank you for the opportunity to appear and comment on the legislation
which would exempt military retirement benefits from state income taxation
beginning in tax year 1989, S.B. 423 is a recommendation of the 1989 Special
Committee on Assessment and Taxation. This memorandum is designed to: (1)
briefly review the decision of Davis v. Michigan, 489 U.S. ___ (1989); (2)
cxplain the prospectivity doctrine and how it is expected to evolve in the
months to come; (3) review the Missouri Supreme Court decision of Hackman v,
Director of Revenue; (4) review the status of the Kansas Ilitigation filed by
military rctirees; and (5) provide certain information regarding the
equalization of tax treatment of pension income in other states.

DAVIS V. MICHIGAN

A retired federal civil service employee brought suit challenging the
| Michigan tax treatment of federal retirement benefits. Michigan income tax
| statutes allowed taxpayers who reccived retirement income from the state or
any of its political subdivisions to deduct such income to the extent it was
included in federal adjusted gross income. Taxpayers receiving income from
other retirement systems (including the federal civil service system) could
deduct up to $7,500 on a single return and $10,000 on a joint return.

|

The Supreme Court held that the Michigan income tax scheme violated the
principles of intergovernmental tax immunity, as codified in the Public Salary
- Act of 1939. In 4 U.S.C. 111, the United States consents to state taxation of the

s pay or compensation of federal officers and employees, provided such taxation
A does not discriminate because of the source of the pay or compensation. The
e Court determined that retirement benefits constituted deferred compensation

and thus were subject to the antidiscrimination provision.

Michigan conceded the taxpayer was due a refund for taxes previously paid as
a matter of state law. The Supreme Court, therefore, found that any
prospective relief should be determined by the Michigan courts and remanded
the case. This relief could include either exempting federal retirees or taxing
state retirees.

General Information (913) 296-3909
Office of the Secretary (913) 296-3041 o Legal Services Bureau (913) 296-2381
Audit Services Bureau (913)296-7719 o Planning o Research Services Bureau (913} 296-3081
Administrative Services Bureau (913) 296-2331 o Personnel Services Bureau (913) 296-3077

Senate Assessment and Taxation Committee
February 20, 1990 ATTACHMENT 9
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For Kansas tax purposes, in order to withstand a challenge under 4 U.S.C. 111, it
must be shown that "... the inconsistent tax treatment [between military
retirees and state retirees] is directly related to and justified by significant
differences between the two classes." It also is important to note that the case
does not affect non-government pensions.

PROSPECTIVITY DOCTRINE

The Supreme Court did not address the question of whether refunds were due
for taxes previously paid by federal retirees because Michigan conceded the
refund issue as a matter of state law. . A number of states have taken the
position that the question of retroactive application of Davis should be held in
abeyance pending the U.S. Supreme Court's further refinement of the
prospectivity doctrine announced in Chevron Oil Co. v. Huson, 404 U.S. 97
(1971). In Chevron, the Supreme Court articulated a three-part test to
determine whether a decision striking down an unconstitutional law would be
given prospective effect:

1. A new principle of law must be established by overruling a
statute upon which the litigants had previously relied;

2.  Whether retrospective effect will further or retard the policies
underlying the rule in question; and

3. Whether retroactive effect would produce substantial
inequitable results.

Two cases currently pending before the U.S. Supreme Court should provide
further instruction on the retroactivity issue. Both American Trucking
Associations, Inc. et al. v. Smith and McKesson Corporation v. Division of
Alcoholic _Beverages and Tobacco, Department of Business Regulation, and
Office of the Comptroller, State of Florida were reargued in December and
should be decided during the spring.

MISSOURI AND OTHER STATES

At least twenty-three states have determined that their current system of
taxing state, local and federal pension benefits will be affected by the Davis
decision. Litigation has been commenced in at least 11 of these states in both
state and federal courts. Missouri was the first state to decide the issue when
its Supreme Court ruled on May 25, 1989. In Hackman v. Director of Revenue
the Missouri Court held, as the parties conceded, that Missouri's system of
taxation violated principles of intergovernmental tax immunity by favoring
retired state and local government employees over retired federal employees.
It also was determined that taxpayers were entitled to refunds under the
Missouri statutory scheme. The Missouri scheme differs from the statutory
refund scheme in Kansas.

A dissenting opinion chastised the majority for rushing into a mass refund of
taxes. Judge Welliver also opined that based upon the criteria previously

5 ~2
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mentioned in Chevron concerning the prospectivity doctrine, the Davis
decision should be applied prospectively in Missouri.

The U.S. Supreme Court has refused to review the Missouri decision.
KANSAS LITIGATION

A class action suit has been filed and certified in Shawnee County District
Court. There are approximately 14,000 military retirees in Kansas. The refund
exposure is $50,000,000. Discovery has not commenced in the case. Several
motions for summary judgment are outstanding and will be considered by the
Court shortly. The Court has previously ruled against the Department on its
motion to dismiss for failure to exhaust administrative remedies. In addition to
the class action, numerous administrative appeals by retired military
personnel are proceeding through the administrative appeals process.

LEGISLATION OF OTHER STATES

A number of states have enacted statutes affecting the taxability of pension
benefits since the U.S. Supreme Court rendered its decision in Davis. Rather
than exempting federal pensions from state taxation, most states have enacted
legislation to tax all federal, state and local pension income above a certain
threshold amount. Below you will find a list of some of the states that have
amended their statutes in response to Davis. The list is not exhaustive.

EXCLUSION AGE EXCLUSION
STATE AMOUNT LIMIT PHASE-OUT

ARIZONA $2,500 No No
ARKANSAS 6,000 No No
*COLORADO 20,000 55 No
GEORGIA 8,000 62 No
IOWA 2,500 55 No
LOUISIANA Exempt No N/A
MICHIGAN Exempt No N/A
MISSOURI 6,000 No Yes
NEW YORK Exempt No N/A
NORTH CAROLINA 4,000 No No
NORTH DAKOTA 5,000 50 No
OKLAHOMA 5,500 No No
OREGON 5,000 62 Yes
*SOUTH CAROLINA 3,000 No No
UTAH None N/A N/A
*VIRGINIA 16,000 55 Yes
WEST VIRGINIA 2,000 No No
WISCONSIN Exempt No N/A

(Pre '64

Pensions)

*Applies to private pensioners
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ENATE BILL 42

S.B. 423 would exclude retirement benefits for service in the armed forces of
the United States to arrive at Kansas adjusted gross income. The bill would be
effective for tax years beginning after December 31, 1988. Passage of the bill
would decrease State General Fund Revenue by about $15.6 million in FY 1991.

According to the Department of Defense, in 1989 14,314 Kansas military
pensioners received benefits totalling $180.5 million. If all of the $180.5
million is currently taxable, and using a marginal tax rate of 4.2%, the
estimated reduction in tax year 1989 liability would be about $7.6 million
($180.5 million X 4.2%). Using a growth rate of 5% for military pensions from
1989 to 1990, and assuming the same marginal tax rate of 4.2%, the fiscal
impact in tax year 1990 liability would be about $8.0 million. During fiscal
year 1991, military pensioners would be filing amended 1989 tax returns
claiming refunds for their tax year 1989 military pensions, and filing their
1990 income tax returns less their military pensions benefits. The total impact
to fiscal year 1991 is a reduction of $15.6 million in State General Fund
Revenues.

REVENUE NEUTRAL PROPOSAL

The exclusion of $8,100 of retirement pay for military, federal and state
retirees would be revenue neutral. This exclusion level would allow the
retirement benefits of about 80% of KPERS retirees to be exempt from Kansas
income tax. The 80% figure is based on information the Department has
received from KPERS which shows retirees by amount of annual retirement
income.

The estimated fiscal impact to each group of retirees at the $8,100 cxclusion
level is as follows:

KPERS $ 650,000 Increase
Federal Civil Service 4,500,000 Increase
Military Retirement (5,150,000) Decrease

I would be happy to respond to any questions you might have.
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