Apprpved Mairch 13, 1990

Date
MINUTES OF THE ___Senate COMMITTEE ON Energy and Natural Resources
The meeting was called to order by _Senator Ross Doyen P at
__8:11 am/p%f on February 28 , 1990in room 423-S  of the Capitol.

All members were present except: Quorum was present.

Committee staff present:

Raney Gilliland, Legislative Research Department
Don Hayward, Revisor of Statutes

Pat Mah, Legislative Research Department

Lila McClaflin, Committee Secretary

Conferees appearing before the committee:

David Traster, General Counsel, Kansas Department of Health &
Environment

Bob Alderson, Kansas 0il Marketers Association

Ron Hammerschmidt, Kansas Department of Health and Environment

The Chairman called on David Traster to explain the proposed amendments
to SB 554 - amending the Kansas Storage Tank Act. Mr. Traster distributed
a copy of their proposed amendments (Attachment TI).

Ron Hammerschmidt and Mr. Traster both responded to guestions
from members of the committee.

Bob Alderson representing the industry stated the amendments offered
by the Department are a compromise they helped with, and he believes
it is something they can live with.

A motion was made by Senator Sallee to adopt the proposed amendments.
Senator Hayden seconded the motion. Motion carried.

A motion was made by Senator Yost to conceptually amend the bill
to exempt aviation jet fuel from the environmental assurance fee. The

motion was seconded by Senator Langworthy. Motion carried.

A notion was made by Senator Walker to included a new section
in the bill. The new section would establigh a premium schedule to

be eligible for third party liability claims against the fund, and included

a sunset clause. The motion was seconded by Senator Martin. The motion

was then conceptually amended by Senator Walker to delay the fees one

vear. The motion was seconded by Senator Martin. The conceptual motion

carried, but the original motion failed. (Attachmen + If)'
—em A AN T

Senator Sallee moved the bill be passed as amended. The motion
was seconded by Senator Hayden. Motion carried.

The meeting adjourned at &:44 a.m., the next meeting will be 8:00
a.m., on March 1, 1990.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections.
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Sesrn of 1990

SENATE BILL No. 554
By Committee on Energy and Natural Resources

1-23

AN ACT amending the Kansas storage tank act; providing for the
adiistration and - disbursement of moneys from the petroleum
storage tank release trust fund; amending K.S.A. 1989 Supp. 65-
34,105, 65-34,114, 65-3.4,115, 63-34,119 and 63-34,120 and
repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.5.A. 1989 Supp. 65-34,105 is hereby amended to
read as follows: 65-34,105. (a) The sccretary is authorized and
directed to adopt rules and regulations necessary to administer and
enforce the provisions of this act. Any rules and regulations so
adopted shall be reasonably necessary to preserve, protect and
maintain the waters and other natural resources of this state, and
reasonably necessary to provide for the prompt investigation and
cleanup of sites contaminated by a release from a storage tank. In
addition, any rules and regulations or portions thereof which pertain
to underground storage tanks or the owners and operators thereof
shall be adopted for the purpose of enabling the secretary and the
department to implement the federal act, and such rules and
regulations so adopted shall be consistent with the federal act.
Consistent with these purposes, the secretary shall adopt rules and
regulations:

(1) Establishing performance standards for underground storage
tanks first brought into use on or after the effective date of this act.
The performance standards for new underground storage tanks shall
include, but are not limited to, design, construction, installation,
release detection and product compatibility standards;

(2' establishing performance standards for above ground storage
tanks brought into use after the effective date of this act. The
perforimance standards for new above ground storage tanks shall
mclude, but are not limited to, design, construction, installation,
release detection and product compatibility standards;

(31 establishing performance standards for the inground repair of
undereronnd storage tanks. The performance standards shall include,

but sve not dimited to, specitving under what circumstunces an
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nndergronnd storage tank may be repaired and specifying design.
constructon. astatkition, release detection, product cotnpatibaiin
standards and warranty;
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overtill equipment, leak detection systems and comparable systems
or methods designed to prevent or identify releases. In addition,
the wcorctiy shall establish standards for maintaining records and
reporting leak detection monitoring, inventory control and tank
testing or comparable systems;

(3) establishing requirements for reporting a release and for
reporting and taking corrective action in response to a release;

(6) establishing requirements for maintaining evidence of financial
responsibility to be met by owners and operators of underground

storage t;mk;,i»slmh#%#q&mm&swges&w&e»qw%—e&—a—wéﬁ

‘/;) an 3S-A— 1989 Qu’n’n 63 '?A,IIQ’_Anf’ amendments !!33'»-339;
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(7) establishing requirements for the closure of underground
storage tanks including the removal and disposal of underground
storage tanks and regulated substance residues contained therein to
prevent future releases of regulated substances into the environment;

(8) for the approval of tank tightness testing methods, including
determination of the qualifications of persons performing or offering
to perform such testing;

(9) establishing site selection and clean-up criteria regarding
corrective actions related to a release and which address the
following: The physical and chemical characteristics of the released
substance, including toxicity, persistence and potential for migration;
the hydrogeologic characteristics of the release site and the
surrounding land; the proximity, quality and current and future uses
of groundwater; an exposure assessment; the proximity, quality and
current and future use of surface water; and the level of the released
substunce allowed to remain on the facility following cleanup;

{10- preseribing fees for the following with regard to underground
storace tanks: Registration, issuance of permits, approval of plans for
new wistallations and conducting of inspections. The total amount of
fees shall not exceed the amount of revenue required for the proper
administration of the provisions of this act. All fees shall be deposited
in the state generad fund;

i1 o determining the qualifications, adequacy of performance
and schd peapae i of persons desiving to be lieensed

. . - H ),
vnde: arovd storuee ik installors or contractors. in adopting rules
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aetivities, such as the installation of corrvosion protection devices or
errotnd relining of undercround storase tanks, and e pegrine
persons wishing to engage in such activities to demonstrate additional
o ions o perforn these s

{12) prescribing fees for the issuance of licenses to underground
storage tank installers and contractors. The fees shall not exceed the
amount of revenue determined by the seerctiory to be required i
administration of the provisions of K.S.A. 1989 Supp. 65-3-4,110; and

(13)  adopting schedules requiring the retrofitting of underground
storage tanks in existence on the effective date of this act and for
the retivement from service of underground storage tanks placed in
service prior to the effective date of this act. Such schedules shall
be based on the age and location of the storage tank and the type
of substance stored. Such retrofitting shall include secondary
containment, corrosion protection, linings, leak detection equipment
and spill and overfill equipment.

(b) In adopting rules and regulations under this section, the
secretary shall take notice of rules and regulations pertaining to fire
prevention and safety adopted by the state fire marshal pursuant to
subsection (a)(1) of K.S.A. 31-133, and amendments thereto.

(c) Nothing in this section shall interfere with the right of a city
or countv having authority to adopt a building or fire code from
imposing requirements more stringent than those adopted by the
secretary pursuant to subsections (a)(1), (2), (3), (7) and (13), or affect
the exercise of powers by cities, counties and townships regarding
the location of storage tanks and the visual compatibility of above
around storage tanks with surrounding property.

Sec. 2. K.S.A. 1989 Supp. 65-34,114 is hereby amended to read
as follows: 65-34,114. (a) There is hereby established as a segregated
fund in the state treasury the petroleum storage tank release trust
fund, to be administered by the secretary. Revenue from the
following sources shall be deposited in the state treasury and credited
to the fund:

(1) The proceeds of the environmental assurance fee imposed by
this act;

(2) any moueys recovered by the state under the provisions of

this act, including administrative expenses, civil penalties and
moneys paid under an agreement, stipulation or scttlement;
(3)  interest attributable to investment of moneys in the fund; and
) moneys received by the seerctary in the form ot gifts, grants,
retimbursements or appropriations from any source ntended to be
msed for the purposes of the fund, but excluding federal grants and

coopentive aarcements,
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(Y The fund shall be administered so as to assist owners and
operators of undereround petroleum storage tanks in proviline
evidence of financial responsibility for corrective action required by
4 orelese from oy such tank, Moneys deposited in the fund i
be expended for the purpose of reimbursing owners and operators
for the costs of corrective action and for indemnifying owners and

operaters for dwecasts of compensating third partics for bodily injury

or property damage caused by a release from an underground
storage tank, subject to the conditions and limitations prescribed by
this act; but meneys in the fund shall net be used for
compensating third parties for bodily injury or property damage
caused by a release from an underground petreleum storage
tanks other than property damage ineluded in a correetive action
plan approved by the seeretary. In addition, moneys deposited
in the fund may be expended for the following purposes:

(1) To permit the secretary to take whatever emergency action
is necessary or appropriate to assure that the public health or safety
is not threatened whenever there is a release from an underground
petroleum storage tank;

(2) to permit the secretary to take corrective action where the
release presents an actual or potential threat to human health or the
environment, if the owner or operator has not been identified or is
unable or unwilling to perform corrective action, including but not
limited to, providing for alternative water supplies;

(3) payment of the state’s share of the federal leaking
underground storage tank trust fund cleanup costs, as required by
the resource conservation and recovery act, 42 U.S.C.

6991b(hi(7)(B); and

(4) payment of the administrative, technical and legal costs
incurred by the secretary in carrying out the provisions of sections
15 through 23, including the cost of any additional employees or
increased general operating costs of the department attributable
thercto, which costs shall not be payable from any moneys other
than those credited to the fund.

ey The petrolewn storage tank release trust fund shall be used
for the purposes set forth in this act and for no other governmental
purposes. It is the intent of the legislature that the fund shall remain
intact and inviolate for the purposes set torth in this act, and moncys
in the fund shall not be subject to the provisions of K.S.A. 75-3722,
T5-37250 wnd 7537264, and amendments thereto.

(v Modtner the state of Kansas nor the peteolomm storage tank
release sttt shadl be Hable to an owner or operator for the

v ' . . . Gaobesdd o . .
by or S dhnaees or taking o proporty weosiated with any

any liability to
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corrective or enforcement action taken pursuant to this act,

(e)  The pooled money investment board may invest and reinvest
moneys in the fund established under this section in oblivations of
the United States or obligations the principal and interest of which
are guaranteed by the United States or in interest-bearing time
deposits inany commercial bank or trust company located in Kansas
or, if the board determines that it is impossible to deposit such
moneys in such time deposits, in repurchase agreements of less than
30 days’ duration with a Kansas bank or with a primary government
securities dealer which reports to the market reports division of the
federal reserve bank of New York for direct obligations of, or
obligations that are insured as to principal and interest by, the United
States government or any agency thereof. Any income or interest
earned by such investments shall be credited to the fund.

() All expenditures from the fund shall be made in accordance
with appropriation acts upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the secretary for
the purposes set forth in this section.

Sec. 3. K.S.A. 1989 Supp. 65-34,115 is hereby amended to read
as follows: 65-34,115. Except as otherwise provided in this act, an
owner or operator of an underground petroleum storage tank, or
both, shall be liable for: (@) All costs of corrective action taken in
response to a release from such petroleum storage tank; and (b)

compansatingl third parties for bodily injury or property damage
caused by a release from such petroleum storage tank. Eligibility to
participate in the petroleum storage tank release trust fund may be
submitted as evidence of financial responsibility required of owners
and operators of underground petroleum storage tanks.

Sec. 4. K.S.A. 1989 Supp. 65-34,119 is hereby amended to read
as follows: 65-34,119. (a) An owner or operator of an underground
petroleum storage tank, other than the United States government
or any of its agencies, who is in substantial compliance, as provided
in subsections (d) and (e), and who undertakes corrective action,
either through personnel of the owner or operator or through
response action contractors or subcontractors, is entitled to
reimbursement of reasonable corrective action costs from the fund,
subject to the following provisions:

(1) An owner or operator who is not a petroleum marketer and
who owns or operates not more than four underground petroleum
storage tanks shall be linble for the first $5,000 of costs of corrective
action taken in response to a release from anv such petrolonn storage
tank, provided all petrolenm or petrolewm prodicts wre not stored

For petrraesn o et

any liability to
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2) Except as otherwise provided by subscction (a)(1), the owner
o onerator of not more than 12 underground  petroleum storave
tanks shadl be liable for the first $10,000 of costs of corrective action
tahen in response to a release from any such petroleum storage tank;

{(3) the owner or operator of at least 13 and not more than 99
underground petroleum storage tanks shall be liable for the first
$20,000 of costs of corrective action taken in response to a release
from any such petroleum storage tank;

(1) the owner or operator of more than 99 underground
petroleum storage tanks shall be liable for the first $60,000 of costs
ol corrective action taken in response to a release from any such
petroleum storage tank;

(3) the owner or operator shall be liable for all costs of corrective
action related to a release if the secretary determines that such owner
or operator allowed, failed to report or failed to take corrective action
in response to such release, knowing or having reason to know of
such release;

{(6) the owner or operator must submit to and receive from the
secretary approval of the proposed corrective action plan, together
with projected costs of the corrective action;

{7) the owner or operator or any agents thereof shall keep and
preserve suitable records demonstrating compliance with the
approved corrective action plan and all invoices and financial records
associated with costs for which reimbursement will be requested,;

(8) within 30 davs of receipt of a complete corrective action plan,|
the secretary shall make a determination and provide written notice
as to whether the owner or operator responsible for corrective action
is cligible or incligible for reimbursement of corrective action costs,
and should the secretary determine the owner or operator is
ineligible, the secretary shall include in the written notice an
explanation setting forth in detail the reasons for the determination;

(9) the owner or operator shall submit to the secretary a written
notice that corrective action has been completed within 30 days of
commpleting corrective actions

(10;  no kater than 30 days from the submission of the notice as
required by subsection (a)(9), the owner or operator must submit an
applicetion ior renmbursement of corrective action costs in accordance
with criteria established by the scerctary, and the application for
reimburscient wust include the total ;unount of the corrective action
costs and the wnount of reimbursement sought. In no case shall the
total wmount of reimbursement exceed the lesser of the actual costs
of the corrective action or the amount of the lowest bid submitted
pursuant to K.S.A. 1989 Supp. 65-34,118 less the appropriate

soon as practicable thereafter
3
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deductible wnount;

[ iwtering povments shall be nade to o owner o operator i
accordince with the plan approved by the secretary purstant o
K.S AL TOSY Supp. 63-34,118, except that the scerctary, for good
cause shown, may refuse to make interim payiments or withhold the
final payment until completion of the corrective action;

(12} the owner or operator shall be fullv responsible for removal,
replacement or retrofitting of underground petroleum storage tanks
and the cost thereof shall not be reimbursable fiom the fund;

(13) the owner or operator shall provide evidence satisfactory to
the secretary that corrective action costs equal to the appropriate
deductible amount have been paid by the owner or operator, and
such costs shall not be reimbursed to the owner or operator; and

4} the owner or operator submits to the seeretary proeol;
satisfactory to the seeretary; that such owner or operator is
unable to satisfy the eriteria for selfinsuranece under the federal
aet: and

5} (14) the owner or operator shall be liable for all costs which
are paid by or for which the owner or operator is entitled to
reimbursement from insurance coverage, warranty coverage or any
other source.

(b) For the purpose of determining an owner’s or operator’s
eligibility for reimbursement pursuant to subsection (a) and the
applicable deductible of such owner or operator, the secretary shall
consider all owners and operators owned or controlled by the same
interests to be a single owner or operator.

(c) Notwithstanding the provisions of subsection (c) of K.S.A.
1989 Supp. 65-34,118, should the secretary find that any of the
following situations exist, the owner or operator, or both, may be
liable for 100% of costs associated with corrective action necessary
to protect health or the environment, if:

(1) The release was due to willful or wanton actions by the owner
or operator;

(2) the owner or operator is in arrears for monevs owed, other
than environmental assurance fees, to the petroleum storage tank
release trust fund;

(3)  the release was from a tank not registered with the
departinent;

(8 the owner or operator fails to comply with any provision of
the agrecment specificd in subsection ie) of K.S.A. 1959 Supp. 65-
34,118

(3)  the owner or operator moves in any way to obstruct the efforts
of the department or its contractors to investigate the presence or

/-7
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effects of a release or to effectuate corrective action: or

G the owner or operator is not in substantial compliance with
any provision of this act or rules and regulations promuluated
hereunder.

() Except as otherwise provided in subscclion-(;eh{ an owner or
operator of an underground petroleum storage tank is in substantial
compliance with this act and the rules and regulations adopted
hereunder, if:

(1) On and after January 1, 1990, cach petroleum storage tank
owned or operated by such owner or operator has been registered
with the secretary, in accordance with the applicable laws of this
state and any rules and regulations adopted thereunder;

(2) the owner or operator has entered into an agreement with
the secretary, as provided in subsection (c) of K.S.A. 1989 Supp.
65-3-4,118;

(3) the owner or operator has complied with any applicable
financial responsibility requirements imposed by the Kansas storage
tunk act and the rules and regulations adopted thereunder; and

(4) the owner or operator has otherwise made a good faith effort
to comply with the federal act, this act, any other law of this state
regulating petroleum storage tanks and all applicable rules and
regulations adopted under any of them.

(e) Prior to July 1, 1990, an owner or operator of any of the
following underground petroleum storage tanks shall be deemed to
be in substantial compliance with this act:

(1) Any farm or residential tank of 1,100 gallons or less capacity
used for storing motor fuel for noncommercial purposes; and

(2) any tank used for storing heating oil for consumptive use on
the single family residential premise where stored.

On and after July 1, 1990, an owner or operator of any petroleum
storage tanks specified above shall be deemed to be in substantial
compliance with this act, if each such tank has been registered with
the sccretary in accordance with the applicable laws of this state
and any rules and regulations adopted thereunder.

(B Notwithstanding any—ather_provisicn—of—the Kansas—storage

(e)

tunkeaed any owner of an underground petroleum storage tank who
at no time has placed petroleum in such tank or withdrawn petroleum
from such tank shall be eligible for reimbursement from the fund
of all costs of uny neeessary corrective action and shall not be subject
to the provisions of subscctions (a)(1), (2), (3) and (1) if such owner
1990.

. . Ly . - - -
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Norage tank who at no time on or after April 1, 1989, has place
p&rolewn in such tank or withdrawn petrolewm from such tank shall

to the secyetary prior to July 1, 1990; and /
- nerer or operator shall be subject to thf applicable
provisions of\subsections (a)(1), (2), (3) and ).

(h) Notwithstanding any other provision of the Kansas storage
tank act, an odper or operator of a petroleum sforage tank who
has undertaken , 1990, pursuant

for costs incurred i conjunction with siich corrective action
performed subsequent ty plan approval by/the secretary.

1 storage tank, other than
the United States governmgnt or any of its agencies or the owner
or operator of any above groynd storage tank specified in subsection
(@) or (i) of K.S.A. 1989 Supp\ 65-34103, and amendments thereto,
who is in substantial compliance, ay provided in subsections (c) and
(), shall be indemnified by the find for the costs of compensating
third parties for bodily injury/or\ property damage caused by a
release from such petroleum sforageé\tank, subject to the following
provisions:

(1) An owner or operatgr who is not a petroleum marketer and
underground petroleum
$5,000 of such costs,

or petroleum prodigts are not stored for

storage tanks shall be
provided all petroleun
purposes of resale;

(2) the owner operator of not more thyn 12 underground
petroleum storageftanks shall be liable for the firgt $10,000 of such
costs;

(3) the owylr or operator of at least 13 and noX more than 99
underground/petroleum storage tanks shall be liable\for the first
$20,000 of fuch costs;

(4) thf owner or operator of more than 99 underground
petroleuph storage tanks shall be liable for the first $60,008 of such
Costs;

(5)/ the owner or operator otherwise satisfies the cNteria
estgblished by the Kansas storage tank act for the clicibility of an
oyner or operator to be reimbursed from the fund for costs of duy
gorrective action in response to a release from an undergroun

I~ F
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A} —inerpevent—the fund’s liability for-such-costs-shall not-exesed
the-limitsspecified—in K. S-A—1989 Supp—65-34:-120,and-amendments

(g) An owner or operator of an underground petroleum storage tank who

is in substantial compliance, as provided in subsection (d), shall be
entitled to reimbursement from the fund for the costs of corrective action
taken in response to a release from such tank discovered on or after January

1, 1989, and for which written approval of any corrective action taken prior
3

to April 1, 1990, has been granted by the secretary.

Sec.-8} K.S.A. 1989 Supp. 65-34,120 is hereby amended to read

SEE NEW SECTION 5 ATTACHED.

as follows: 65-34,120. (a) Nothing in this act shall establish or create
any liability or responsibility on the part of the board, the secretary,
the department or its agents or employees, or the state of Kansas
to pay any corrective action costs or:_to_indemnify any owner or

-2 /0
29

operator for thesosisof compensating lthird parties for bodily injury

or property damage from any source other than the fund created

any liability to

by this act. In no event shall thelfund be liebleforthe payrnent-of

sorregtive-action.costenr tho indemnification of.an. o v
+ R - AR-G N 6F-G1

Laraaata
operator
J-Gw- ooils. r\Jf nnm;qanrn{x'ng thied :'y\an'n‘(; in an amount in excess Of
the following, less any applicable deductible amounts of the owner
or operator:

(1) For costs incurred in response to any one release from an
underground petroleum storage tank, $1,000,000;

(2) for an owner or operator of 100 or fewer underground
petroleum storage tanks, an annual aggregate of $1,000,000; and

(3) for an owner or operator of more than 100 underground
petroleum storage tanks, an annual aggregate of $2,000,000.

total payment from the

(b) This act is intended to assist an owner or operator only to
the extent provided for in this act, and it is in no way intended to
relieve the owner or operator of any liability that cannot be satisfied
by the provisions of this act.

(¢) Neither the sceretary nor the state of Kansas shall have any
liability or responsibility to make any payments for corrective action
or to indemmify an owner or operator Jor the costs of compensating
third parties, if the fund created herein is insufficient to do so. In
the event the fond s insufficient to make the payments at the time
the chuim is filed, wueh claims shall bhe paid in the order of filing at

sach e ws e are paid into the fund.
(' No common Lo liability, and no statutory lability which is
provided i statite Cher tam in this act, for damages resulting

from o release fion vy dergronnd petroleum storage tank is

In no event shall an owner or operator be indemnified by the fund for
liability to third parties for bodily injury or property damage until the
entire allowable corrective action costs have been determined and the Ffund

has been encumbered for their payment,
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cteeteas ot wets The .m(lmrl!\'. pronver anied rernedies IR idedd 1
' Ui whdition oy authority L power or retiedy provided
voany etnte other than wosection oF this aet or provided at connne

ter  TEa person conduets a corrective action activity in response
o velease from an nndereround petroleum storage tk, whetler

or not the person files a claim against the fund under this act, the

claim and corrective action activity conducted are not cvidence of

liability or an admission of liabilitv for any potential or actual
civivonmental pollution_or third party claim.

See. #1 K.S.A. 1989 Supp. 63-31,105, 65-34,11.1, 6534115, G3.
345,119 and 65-34,120 are herebv repealed.

See. < This aet shall take effeet and be in force from and after
its publication in the Kansas register.
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New Sec. 5. (a) As used in this section, "compensable claim" means any
liability of an owner or operator to a third party for bodily injury or
property damage caused by a release from an underground petroleum storage
tank, as provided by the Kansas storage tank act. This section shall be a
part of and supplemental to the Kansas storage tank act.

(b) No person shall have any right of action against.the fund. Any
person alleging a compensable claim must seek recovery from the owner or
operator. An owner or operator of an underground petroleum storage tank,
other than the United States govermment or aany of its agencies, who is in
substantial compliance, as provided in subsection (d) or (e) of K.S.A. 1989
Supp. 65-34,119, and amendments thereto, shall be indemnified by the fund for
any compensable claim, subject to the following conditions:

(1) The owner or operator must cause written notice to be mailed to the
secretary within 10 days after receipt of a written demand alleging a
compensable claim or within 10 days after receipt of service of summons and
petition naming the owner or operator as defendant in an action which alleges
a compensable claim. The notice shall be sent to the secretary by restricted
mail, as defined in K.S.A. 60-103, and amendments thereto, and a copy of the
written claim or copies of the summons and petition served on the owner or
operator shall be sent to the secretary with the notice.

(2) Upon receipt of a timely notice, as provided in subsection (b)(1),
the secretary shall defend against the alleged compensable claim or action to
recover damages for an alleged compensable claim, if the amount claimed in
either event exceeds the applicable deductible of the owner or operator, as
prescribed by subsection (b)(5). The owner or operator shall cooperate fully
with the secretary in the defense of the claim or action, and shall attend
hearings and trials, as necessary, and give evidence therein. If the
secretary is not given timely notice, as provided in subsection (b)(1l), the
secretary shall have n; duty to defend the claim or action, and the owner or
operator shall not be eligible for indemnification by the fund for any

liability to the third party making the claim or commencing the action.

Yy
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(3) The secretary shall have the right to enter into negotiations on
behalf of an owner or operator for the settlement of any such claim or
action. Where the secretary and the claimant in any such action agree to
settle the action, the secretary or claimant shall file a motion with the
court for an order approving the settlement. If the secretary and a claimant
agree to settle a compensable claim prior to the commencement of an action,
the secretary and the claimant shall file a jolnt petition and stipulation
with a court of competent jurisdiction and proper venue, seeking an order of
the court approving the proposed settlement.

The court shall set such motion or joint petition for hearing as soom as
the court's calendar permits, and notice of the time, date and place of
hearing shall be given to the claimant, the owner or Operétor and the
secretary. At the hearing, the court shall approve the proposed settlement,
if the court finds it to be valid, just and equitable.

If the court does not approve the settlement of a pending action, the
action shall be conducted in all respects as if the secretary and claimant
had not agreed to a settlement, but the parties shall not be precluded from
submitting subsequent settlement agreements for approval by the court. If
the court does not approve a proposed settlement submitted by joint petition
and stipulation, such fact by itself shall not pre judice the claimant from
commencing an action against the owner or operator to recover damages for the
alleged compensabie claim.

If an owner or operator objects to a settlement approved by the court,
the secretary shall no longer have the duty to defend the claim or actionm,
and the amount by which the owner or operator shall be indemnified by the
fund shall not exceed the amount agreed to in the settlement agreement, less
the appropriate deductible amount specified in subsection (b)(5).

(4) 1In any such action against an owner Or operator, evidence that a
portion of any verdict would be payable from insurance or by the fund shall

be inadmissible. Any costs incurred by the secretary in defending against

3
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any such claim or action shall be paid from the fund. An owner or operator
shall not be indemnified for any sum which is paid by or for which the owner
or operator is entitled to payment from insurance coverage, warranty coverage
or any other source.

(5) An owner or operator may be indemnified for a compensable claim in
an amount not to exceed the limits specified in K.S.A. 1989 Supp. 65-34,120,-
and amendments thereto, less the following deductible amounts:

(A) An owner or operator who is not a petroleum marketer and who owns
or operates not more than 4 underground petroleum storage tanks shall be
liable for the first $5,000 of such costs, provided all petroleum or
petroleum products are not stored for purposes of resale;

(B) The owner or operator of not more than 12 underground petroleum
storage tanks shall be liable for the first $10,000 of such costs;

(C) The owner or operator of at least 13 and not more than 99
underground petroieum storage tanks shall be liable for the first $20,000 of
such costs; and

(D) The owner or operator of more than 99 underground petroleum storage
tanks shall be liable for the first $60,000 of such costs.

(6) TFor the purpose of determining an owner's or operator's eligibility
for indemnification pursuant to this section, including determination of the
applicable deductible of the éwner or bperator, the secretary shall consider

11 owners and operators owned or controlled by the same interests to be a
single owner or operator.

(7) Notwithstanding the foregoing provisions of this section, an owner
or operator, or both, may be liable for 100% of the costs of a compensable
claim upon the same basis as provided in subsection (c) of K.S.A. 1989 Supp.

65-34,119, and amendments thereto.

as
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Amendment 1.

SBE 534 Underground petroleum storage tanks

Amendment: New Section

Establish the following premium schedule to be eligible for 3rd
party liability claims against the fund.

For calendar vear 1990 ------ $50 per tank
For calendar vear 1981-------- $100 per tank
For calendar vear 1992--------- $200 per tank
For calendar year 1983--------—- $400 per tank
From January 1, 1994 to July 1, 19294,---$400 per tank

The fund shall not be liable for anv compensable claim
submitted after July 1, 19¢4.

EFFECT OF AMENDMENT ;

Establishes premiums for third party liability insurance and
sunsets state sponsored third wparty liability insurance July 1,

1984. Logic behind sunsetting third party liability insurance is
that by 1294 all tank owners should be in substantial compliance
with EPA regs. and private insurance should be available at
affordable prices. The entire trust fund also sunsets at that
time. By increasing premiums each year this should provide an
incentive for tank owners to seek ©private insurance as soon as
possible. No premiums or very low premiums discourage owner/

operators from seeking private insurance thus 1increasing and
prolonging the funds liability.

1,
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Amendment 2.

SB 554 VUnderground Petroleum Storage Tanks

Amendment; 2

Pagse 6 Lines 9-12
(4) the owner or operator of more than 99 underground

petroleum stocrage tanks shall be 1liable for the first £$665666
(insert $100,000) of costs of corrective action taken in response
to a release from any such petroleum storage tank;

NEW SECTION 5, paragraph 5, subsection d;

(d) The owner or operator of more than 99 underground
storage tanks shall be 1liable for the first 665666 (insert
$100,000) of such costs.

EFFECT OF THE AMENDMENY;

SE 554 eliminates the exemption for ©participating in the
fund for those who qualify for selfinsurance (810,000,000 in
assets,-Page 7, section 14, lines 14-17)

By eliminating this exemption large companies, who have the
financial resources to be selfinsured, now have access to the
fund. By increasing the owner/operator financial responsibility
on the up front costs (deductible) for both corrective action and
third party liability according to the number of tanks, you stiil
allow the small owner\operators to participate, allow the CoOps
with assetts over 810 million to participate and greatly reduce
the liability of the fund from the large corporations.

C;? 2 «—/)‘1
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amend example

EXAMPLE; A major oil company has a large petroleum release in
1991 which results in claims filed against the fund. If these
amendments are adopted, the ©0il company would have to pay a
$100,000 deductible for corrective action and another $100,000
for third party 1liability coverage from the fund. If the
corrective action costs totaled $900,000 and third party
liability claims totaled 8600,000, the company would be required
to pay $100,000 corrective action deductible with the fund paying
$800,000. For the third party liability claims the company would
pay $100,000 deductible and the fund would pay $£500,000.

O0il company with 100 tanks

Major tank release. (1991)
Premiums paid ($100 per tank) equal $10,000

corrective action costs $900,000
third party liability claims $600,000

Total costs-—-—----------- $1,500,000

corrective action deductible $100,000
Third party liab. deductible €100,000

Total deductible-------—--=--- $200,000

Fund pays $800,000 corrective action costs
$500,000 third party liability claims

(%)



current bill examrle

CURRENT BILL |

O0il company with 100 tanks

Major tank release
-no premiums required

Corrective action costs $900,000
Third party liability claims $£€600,000
Total costs -------- $1,500,000
Corrective action deductible 60,000
Third party liability deductible $60,000
Total deductible---- 120,000
Fund pays $840,000 corrective acticn costs

$540,000 third party liablity costs

Total----—- $1,380,000 (¢2 million annual aggregate)

Company pays------ $120,000

w
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Owners With More Than 100 Tanks

Ownexr Name

Amoco 0il Company

Department of Transportation
Coastal Derby Refining Company
Panhandle Eastern Pipeline Company
Quiktrip Corporation

Coastal Mart Inc. - Coastal Tower
Ft. Riley - U.S. Army

Kwik Shop Inc.

Casey's General Stores, Inc.

Town & Country Markets Inc.
McConnell Air Force Base

Number of Tanks

352
317
224
210
171
170
159

147 -

138
135
120

2 =5
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