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Date
MINUTES OF THE _SENATE _ COMMITTEE ON JUDICIARY
The meeting was called to order by Senator Wint Winter, Jr. at
Chairperson
_10:00 4 m /%% on _ February 19 , 1920in room 314-8  of the Capitol.
All members were present except: Senators Yost, Moran, Gaines and Rock

who were excused.

Committee staff present:

Mike Heim, Legislative Research Department

Jerry Donaldson, Legislative Research Department
Jill Wolters, Office of Revisor of Statutes

Judy Crapser, Secretary to the Committee

Conferees appearing before the committee:

Paul Shelby, Office of Judicial Administration
Ben Coates, Kansas Sentencing Commission Executive Director

The Chairman called the meeting to order with the announcement that Jill Wolters,
Revisor of Statutes office, would be standing in for Gordon Self while he is out-of-
state attending to personal business.

Copies of a letter received by the Chairman from Sandra S. Shire in support of SB
190 was distributed to the Committee. (ATTACHMENT V)

SB 190 - concerning surrogate mothers; rendering void and unenforceable agreements
for services of a surrogate mother for consideration; rendering voidable
agreements for services of surrogate mother without consideration; providing
for penalty for promoting such agreements.

Paul Shelby, Office of Judicial Administration, presented the Committee with a request
for introduction of five bills. (ATTACHMENT I)

Senator Bond moved to introduce the legislation as requested by Mr. Shelby, Senator
Parrish seconded the motion. The motion carried.

The Chairman opened the hearing for HB 2754.
SB 2754 - concerning the Kansas sentencing commission; allowing trhe commission

to receive copies of certain information.

Ben Coates, Kansas Sentencing Commission Executive Director, testified in support
of HB 2754. (ATTACHMENT ITI)

As no other conferees appeared, this concluded the hearing for HB 2754.

Senator Morris moved to recommend HB 2754 favorable for passage and to be placed on
the Consent Calendar, Senator Bond seconded the motion. The motion carried.

The Chairman then turned the Committee's attention to SB 431.

SB 431 - concerning adoption; enacting the Kansas adoption and relinquishment
act; providing that certain health policies and contracts contain coverage
with respect to adopted children.

The committee referred to the MEMORANDUM from Judge Bruner, District Judge and Member
of the Family Law Advisory Committee, and Matt Lynch, Research Associate, Kansas Judicial
Council, as a guide to address SB 431. (ATTACHMENT IIT)

Senator Parrish moved to conceptually amend SB 431 in Sec. 2, adding a new subsection
to address the situation of venue when the child is residing with the father. Senator
Petty seconded the motion. The motion carried.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page Of 2




CONTINUATION SHEET

MINUTES OF THE __SENATE COMMITTEE ON _JUDICIARY

room _914-5  Statehouse, at _10:00  am /pxm. on February 19 199 .

Senator Bond moved to amend section 4(b) from "no sooner than" to "not more than"
for clarification purposes. Senator Parrish seconded the motion. The motion passed.

Senator Kerr moved to conceptually amend SB 431 in section 11 (a)(1l), (2) and (3)
to clarify that "reasonable fees" to be used are those which are customary in the
county of venue. Senator Feleciano seconded the motion. The motion carried.

Senator Feleciano moved to amend SB 431 by adding the suggested language of Austin
K. Vincent to section 11 regarding criminal penalties for violations of the fee restrictions.

Senator Kerr seconded the motion. The motion carried. (ATTACHMENT IV)

Senator Bond moved to conceptually amend SB 431, section 12, to add language that
gives SRS statutory authority to continue the current practice of the Agency regarding
open records and contacts between biological parents and adoptees. Senator Parrish
seconded the motion. The motion carried.

The work session for SB 431 was continued to another meeting. The Chairman announced
that additional meetings would be scheduled in order to hear and work some of the
legislation assigned to the Senate Judiciary Committee. He indicated it would not

be possible, due to time constratints, to hear and work all bills assigned to the
Committee.

The meeting was adjourned.
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BILL NO.

AN ACT concerning marriage licenses and marriage officiants
credentials; amending K.S.A. 23-107 and 23-112 and
repealing the existing sections, also repealing K.S.A.

23-104b, 23-107a, and 23-112.

Be it enacted by the Legislature of the State of Kansas.

Section 1. K.S.A. 23-107 is hereby amended as follows:

23-107. The Forms for licenses shall be furnished by the

secretary of health and environment and shall eontain-a-parE--ir

duplieate-to -be-detached-be photocopied and issued with the
photocopy to the applicant therefor for delivery to the person

who performs the marriage ceremony.

Section 2. K.S.A. 23-112 is hereby amended as follows:
23-112. The judge or clerk of the district court shall keep a
‘correct copy of all marriage licenses by-him-o+r-her--issued-in-a
book-to--bBe-provided-{for-that -purpese,--together-with a-copy-of-
the -return-endorsed returned with the endorsement on sueh the

license by the person performing the marriage ceremony.

Section 3. K.S.A. 23-104b, 23-107, 23-107a, 23-112, and

23-113 are hereby repealed.

Section 4. This act shall take effect and be in force

from and after its publication in the statute book.

ATTACHMENT I 2-19-90
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BILL NO.

AN ACT concerning Domestic Relations; Enforcement of Support;

International Reciprocity.

Be it enacted by the Legislature of the State of Kansas:

Section 1. Proposed addition to follow K.S.A. 23-454;

(a) Declaration of reciprocity; other nations to read as

follows:

(1) If the Attorney General finds that reciprocal
provisions are available in a foreign nation or a state of a
foreign nation for the enforcement of support orders issued in
this state, the Attorney.General may declare the foreign nation
or state of a foreign nation to be a reciprocating state for

the purpose of this chapter.

(2) A declaration made pursuant to this section may be

revoked by the Attorney General.

Section 2. This act shall take effect and be in force from

and after its publication in the statute book.

ATTACHMENT T PAGE 2 oF 6



BILL NO.

AN ACT concerning Civil Procedure; Rules of Civil Procedure;

amending K.S.A. 60-228.

Be it enacted by the Legislature of the State of Kansas

Section 1. K.S.A. 60-228(a)(1l) be amended to read as

follows: K.S.A. 60-228(a)(1l).

(1) Depositions may be taken in this state before any
officer or person authorized to administer oaths and is a

Certified Shorthand Reporter by the laws of this state.

Section 2. This act shall take effect and be in force from

and after its publication in the statute book.
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BILL NO.

AN ACT concerning public health laboratory testing; amending

K.S.A. 1989 Supp. 65-1,108(b).

Be it enacted by the lLegislature of the State of Kansas:

Section 1. K.S.A. 65-1,108(b) is hereby amended to read
as follows: K.S.A. 65-1,108(b).

(b) As used in this section and in K.S.A. 1988 Supp.
65-1,107 and amendments thereto, "laboratory" shall not
include: (1) The office or clinic of a person licensed to
practice medicine and surgery in which laboratory tests are
performed as part of and incidental to the examination or
treatment of a patient of such person; (2) the Kansas bureau of
investigation forensic laboratory; (3) urinalysis tests for
controlled substances performed by the department of
corrections for institutional management purposes on inmates in
the custody of the secretary of correctiéns and incarcerated in
a correctional institutional er facility under the jurisdiction
of the secretary of corrections; or (4) urinalysis tests
approved by the secretary of corrections for controlled
substances performed by the community corrections pregrams and

state parole programs; or (5) urinalysis tests approved by the

Kansas Supreme Court, Office of Judicial Administration, for

controlled substances performed by the court services programs.

Section 2. This act shall take effect and be in force from

and after its publication in the statute book.

ATTACHMENT I PAGE 4 OF 6



BILL NO.

AN ACT concerning Crimes and Punishments; Sentencing Code;
amending K.S.A. 21-4613 and repealing the existing

section.

Be in enacted by the Legislature of the State of Kansas:

K.S.A. 21-4613 - Transfer of supervision of person parole,
on probation assigned to community corrections or under

suspended sentence is amended to read as follows: K.S.A.

21-4613.

Ff-a-defendant-has-been-paroled-by_the-district-court, dis
en-probation,-is-assigned-te-a-community-correctional-services-
p_ograﬂke£—isnunﬂa:_SHs@enéed-sentence_anﬁ,sucikémﬁxxmkun;igL
permitted—ta—ge-ifeqh{hﬁpéudiciai—dist{i@t—dﬁk¢#ﬁ£#k4#&»
defendant_is_being-supervised-to -sneother-Jjudieial-district—
sapefxisiempgweq;%ﬁm+€kﬁknxkgﬁyawq&kmy%aﬁumﬁkunxxL4hxmL£ﬁmy

—<urdH e ad-Hstrdet- Lo another w-th-the-concurrence of--the--
receiving couri.— - Thereupon the court- for-the -distri-ct to-which--
stupervision 4 trensferred shall- have all-power with respect-to
+he- -defendant- -that- wes-previously possessed by -the -cGourt-for
+he di-strict- from which the transfer -5 -made —-except-that the
period of parote probation,-assignment £6- o -Community
—correctional -Services Progan oL suspension of —sertence shatkk

—-not be--changed without & -written -order-of -the sentencing -

ot~

~ ATTACHMENT I PAGE 5 OF 6



Section 1. (1) When a defendant is placed on parole,
probation, under suspended sentence, or is assigned to a
community corrections program by a district court and is
allowed to go from the judicial district of that court,
supervision may be transferred from that judicial district to
another with the concurrence of the receiving Chief Court
Services Officer, or if in a community corrections services
program, by the concurrence of the director of the receiving

program.

(2) The district court from which the defendant is on
parole, probation, community correctional services program, or
suspended sentence shall retain all power with respect to this

defendant.

Section 2. This act shall take effect and be in force from

and after its publication in the statute book.

ATTACHMENT I PAGE 6 OF 6



KANSAS SENTENCING COMMISSION
Jayhawk Tower
700 Jackson Street - Suite 501

Topeka, Kansas 66603
(918) 296-0923

Testimony
HB 2754

The Sentencing Commission must collect data on current and future sentencing decisions. This information
will provide the empirical basis to test questions of racial and geographical bias. It also provides the baseline
information necessary to assess the impact of sentencing guidelines. This is a vital function, minor changes in

sentence length have major resource implications. The availability of current data will allow comparisons against
actual cases.

This data collection effort supports two major Commission goals:

1. To provide state and local correctional authorities with information to assist with population
management options and program coordination;

2. To provide policy makers information that will enhance decisions regarding resource
allocations.

There are two major sources of this information: the court file, and KBI criminal history information. The
presentence report, the Kansas Reception and Diagnostic Center report, state security hospital reports as well as
other diagnostic reports are not public documents. In fact, by statute they are sealed and opened only on order of
the court. Likewise, criminal history information is restricted to criminal justice agencies.

Therefore, the Sentencing Commission requests the statutes controlling the use of this information be
amended to allow us access.

The Sentencing Commission will abide by all federal regulations governing the use of this data. We have
no interest in maintaining a name based file; however, the information must be received in a format that allows us

to identify individuals. Once an individual has been identified we will assign a unique identifier and the name can
be eliminated.

The Sentencing Commission computer is dedicated to this purpose and is not hooked to any external system.
It is both hardware and passcode protected and access is controlled by the Executive Director.

We feel that the changes in K.S.A. 21-4605 found on lines 33-37 will provide access to the court records.
The amendment to K.S.A. 22-4701 found on line 35-36 will provide access to the criminal history files.

Ben Coates
Executive Director

Kansas Sentencing Commission
296-0923

ATTACHMENT IT 2-19-90
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MEMORANDUWM
February 16, 1990

To: Senate Judiciary Committee

From: Sam Bruner, District Judge and Member of the Family Law
Advisory Committee, and Matt Lynch, Research Associate,
Kansas Judicial Council

Re: 1950 SB 431, Kansas Adoption and Relinquishment Act

SB 431 represents in large part the recommendations of the
Judicial Council Family Law Advisory Committee as modified by the
Special Committee on Judiciary. Conferees raised a number of
issues in regard to SB 431 at the February 5 hearing before the
Senate Judiciary Committee. Chairman Winter requested a response
to these issues by representatives of the Family Law Committee.
Due to the shortness of time, neither the Family Law Committee nor
the Judicial Council was in a position to review the issues raised
in regard to SB 431. Consequently, this memorandum does not
necessarily reflect the views of either such group.

A major effect of SB 431 would be the recodification of
Kansas law relating to adoptions and relinquishments. SB 431
preserves the bulk of existing statutory language in these areas.
This was done with the recognition that existing language 1is
familiar to, and generally well-understood by, courts and practi-
tioners and represents prior policy decisions of the legislature.
Some of the issues raised by conferees relate to existing Kansas
law rather than substantive changes which would be made by SB 431.

Sec. 2(e) Judge Mikesic noted that the definition of a child's
residence (page 1, beginning on line 36) does not
contemplate the situation where the birth parents are
not married, but the father has custody of the child.
His point is well-taken, although it would appear such
a situation would rarely arise. The reason for
defining the child's residence is to assure there is a
sufficient contact with Kansas to justify jurisdiction
by a Kansas court where the adoption petitioners are
nonresidents. No obvious reason comes to mind why an
additional subsection could not be added to the
definition to address the situation raised by Judge
Mikesic. A connected issue raised by Judge Mikesic
concerns section 16, page 5, in lines 39, 40, 42, and
43, where slightly different phrases are used than the
ones which are defined in section 2(e) relating to the
child's residence. Perhaps, section 16(a) and (b)
could be amended to refer to "county of residence of
the child"™ and section 2(e) could be amended to refer
to "residence of the child".

ATTACHMENT IIT 2-19-90
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Sec.

Sec.

4

5

In regard to subsection (a), Judge Mikesic would add a
72-hour period to rescind a consent if it is "in the
best interests of the child". Present law contains no
such recision period, although a consent can be revoked
for any reason between the time it is executed and it
is filed. In conjunction with this matter, Judge
Mikesic recommends that the waiting period in section 6
before a mother can give a consent or relinquishment be
changed to 72 hours after the birth of the child.
Currently, such a waiting period is not statutorily
addressed, The Family Law Committee recommended a
minimum 24-hour period which would have applied to both
the mother and father. The Interim Committee reduced
this to 12 hours and applied it only to the mother.
Waiting periods and recision periods are policy issues
for the legislature to consider in 1light of the
interests of the consenting parties, affected children
and prospective adoptive parents.

In regard to section 4(b), it has been suggested the
use of the phrase "no sooner than" is ambiguous. The
intent of the Family Law Committee was to require that
a consent not be more than 6 months old at the time the
petition is filed. This was intended to prevent
potential abuse of "stale" consents by providing some
indication the consenting party had knowledge of the
relevant circumstances at the time adoption was
contemplated and the consent was given. There would be
no objection to clarifying language which achieves the
intended purpose. However, such language should also
allow for the possibility of execution of a consent
after the petition is filed.

This section would add to Kansas Law the requirements
that a minor parent be provided with the advice of
independent legal counsel as to the consequences of a
consent or relinquishment and that such person be
present at the execution of the instrument. In his
written testimony, Mr. Vincent suggested execution of
the instrument by a minor parent before the judge would
be an acceptable alternative to independent legal
counsel since the judge would have the statutory duty
to inform the consenting minor as to the consequences
of the instrument. The Family Law Committee did not
view the role of the judge and of the independent
counsel for a minor to be equivalent. Independent
counsel would likely give the minor parent a larger
understanding of the process, outline and explore
alternatives available to the minor parent and, in the
case of adoption, inform the minor parent of allowable
expenses that could be received under section 1ll. 1In
her testimony, Ms. Bremyer-Archer suggests the indepen-
dent counsel should not have to be present at the time
of execution of the instrument if such counsel has met
with the parent within 30 days preceding the birth of

-2-
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Sec.

Sec.

10

11

the child and advised the minor parent at such time. It
is the position of the Family Law Committee that advice
provided at an earlier time may diminish in value due
to the intervening passage of time and, more important-
ly, the birth of the child.

Judge Mikesic suggested prohibiting nonresidents from
states that are not members of the interstate compact
on placement of children from adopting in Kansas. Judge
Mikesic specifically referred to New Jersey. It is our
understanding that New Jersey has recently become a
member of the compact and, consequently, now all 50
states belong to the compact.

Section 11 is virtually identical to the existing
statute with the exception that in (a)(l) the phrase
". <« . not to exceed customary fees for similar
services by professionals of equivalent experience and
reputation where the services are performed . . ." has
been added. Judge Mikesic suggests that fees for legal
and other professional services be limited to the
"local" customary fees (presumably, this means the
customary fees in the county of venue in Kansas), that
such fees be based on an hourly rate of compensation
and that no attorney fees may be accepted until
approved by the court. These issues were discussed by
the Family Law Committee and arguments for and against
such provisions were raised. If legitimate, valuable
services are performed out-of-state in connection with
an adoption, it does not seem objectionable for the
court to review such fees in terms of what is customary
where the services are performed. To disallow such
fees solely because they are beyond what is customary
in the county of venue in Kansas would certainly
inhibit certain nonresidents from being able to adopt
in Kansas. We suspect that the underlying concern
motivating the recommendation for the limiting provi-
sions relates to the inability of the Kansas court to
enforce its determinations in regard to fees which are
clearly excessive or of questionable legitimacy.
Section 11(b) retains the provisions from the current
law for a detailed accounting, review by the court,
court disapproval of unreasonable or illegal considera-
tion and court-ordered reimbursement of consideration
already given in violation of section 11. Admittedly,
existing enforcement problems are not solved by the
proposal.

As to the suggestion that all fees be based on an
hourly rate, practitioners often charge a flat fee in
connection with an adoption. The amount of time and
work required of the practitioner will vary with the
factors present in individual cases. Consequently, in
some cases, the flat fee will work to the benefit of
the petitioners. Courts should be able to evaluate

-3-
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whether a given fee is reasonable and can require an
itemization to evaluate the reasonableness of any
particular fee.

Ms. Breymer-Archer suggests that section 11 should
explicitely address actual living expenses for the
birth mother of an older child and counseling for birth
parents, although she believes proper expenses shou.d
not be limited to examples set out in the statute and
the court should be the ultimate decision-maker as to
what is proper under the circumstances. We believe
counseling for birth parents is covered by the proposal
(which continues existing law) and that the issue of
living expenses for a parent of an older child is a
policy question for the legislature.

As to problems with enforcement which appear to
underlie Judge Mikesic's concerns, Mr. Vincent suggests
criminal penalties for giving or receiving payment in
violation of section 11 and for a knowing failure to
list all consideration as required by 11 (b). We have
no argument with these recommendations and suggest also
the possibility of a "trafficking" provision in the
criminal code.

Sec. 12 This section follows the present law, except that the
last sentence has been added. At the outset it might be
noted that use of the term "birth parents"™ rather than
"genetic parents" would appear to be consistent with
the determination of the interim committee.

Apparently, there is not uniform treatment across the
state as to whom the ccurts deem "parties in interest”
who have a right of access to court files and records
without an express court order. The new sentence would
codify the practice in many courts that birth parents
are not "parties in interest" once a decree of adoption
is entered and was intended to promote integrity and
security from intrusion for the adoptive family.
However, from the testimony before the Senate Committee
it appears birth parents are deemed "parties in
interest" by at least one court and do have access to
the court records and files. Additionally, local
practices may vary as to whether the adoptee, upon
obtaining adulthood, is deemed a "party in interest”.
This issue is not expressly addressed by section 12.

Who should have access to court records and files in
adoption cases is, of course, a matter for legislative
determination. In determining this issue it might be
helpful to be aware of the policy of SRS in this area.
If a birth parent wishing to exchange information with
an adoptee contacts SRS, SRS will make some efforts to
contact the adoptee, if now an adult, or the adoptive
parents, if the adoptee is a minor, and will follow the

il
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Sec.

Sec.

13

14

instructions of the adoptee or adoptive parents in
regard to exchanging information with the birth parent.
If the birth parent contacts SRS with what is deemed a
compelling reason to exchange information with the
adoptee (such as important medical information), SRS
will go to greater lengths to see the contact is made
with the adoptee or adoéptive parents. However, it
should be noted SRS does not have staff regularly
assigned to carry out this function. On the other
hand, SRS will provide an adult adoptee with whatever

information SRS has concerning the adoption and the
birth parents.

The prohibitions on advertisements in connection with
adoptions contained in section 13 are the same as
current K.S.A. 65-509 with the exception that the
exemption for advertisements relating to surrogate
mothers has been deleted. Life Choice Ministries and
their attorney, Mr. Vincent, suggest an exemption for
charitable, religious or nonprofit organizations. To
the extent the activities of such organizations would

violate section 13, they are in violation of current
law.

Section 14 relates to relinquishments to agencies and
continues the requirement found in current law for
agency acceptance of a relinquishment in wrltlng. The
testimony from SRS noted the Supreme Court opinion in
In re A. W., 241 Kan. 810 (1987) where the court
indicated SRS may not arbitrarily refuse to accept a
relinquishment. SRS is concerned with situations in
which courts have taken relinquishments from parents
desiring to free themselves of responsibility for older
youths and suggested an amendment to strengthen the
requirement for acceptance by the agency before a
relinguishment is effective. The Family Law Committee
agrees with the basic position of SRS that, absent an
arbitrary refusal, acceptance by the agency is required
for a relinquishment to be effective. However, the
Family Law Committee concluded the language in the
present law and that contained in section 1l4(a) of SB
431 achieve this result.

The last sentence of 14(d) indicates that when one
parent relinquishes with the belief the other parent
will also relinquish and the other parent does not, the
parental rights of the relinquishing parent are not
terminated. Judge Mikesic questioned why this same
policy is not applied to consents to adoption. Under
the proposal (and under current K.S.A. 38-128) the
execution and the acceptance of a relinquishment
results in a termination of parental rights. Execution
of a consent to adoption does not terminate parental
rights. Parental rights are terminated upon the decree
of adoption. £Kansas case law recognizes that a consent

L ATTACHMENT III PAGE
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Sec.

Sec.

Sections

16

17

19(a),

21(b)
(£)

Sec.

&

19

is binding only between the consenting parent and the
prospective adoptive parents and is not binding on the
consenting parent in a custody dispute between the
natural parents. Treiber v. Stong, 5 Kan.App.2d 392
(1980).

Section 16(a) and (b) would allow resident petitioners
a choice of venue either where the petitioners reside
or where the child to be adopted resides. Under
current 59-2203, venue is in the county where Kansas
petitioners reside. Judge Mikesic questioned the new
policy and suggested it is more important for the court
to be involved where the child will live instead of
where the child has been. The Family Law Committee saw
no reason to deny Kansas petitioners a choice of venue
and saw no problems with the court reviewing a home
study completed in another county of the state.

As to subsection (b), Kansas Children's Service League
noted that current law allows venue to be in the county
in which the child-placing agency is located if the
petitioners are nonresidents. Under the proposal, in
an agency adoption venue can be in the county in which
the petitioner resides or in the county in which the
child resided prior to receipt of custody by the
agency. Regardless of whether or not an agency was
involved, the Family Law Committee wanted to insure an
appropriate contact with the state. However, as long
as the child resided in Kansas prior to receipt of
custody by the agency, there appears to be no objection
to KCSL's suggestion that venue be allowed where the
agency is located.

Judge Mikesic suggested adding a provision that "The
clerk shall not accept the petition for filing unless
all requirements of section 17 are complied with by
counsel.” It seems questionable to place a duty on the
clerk to review the sufficiency of adoption petitions.

Judge Mikesic suggested amending these subsections to
require petitioners to file two copies of items which
the court must provide to SRS. The provisions in sec-
tion 21 relate to the assessment by the social worker.
Under the proposal, the clerk of the court would no
longer be required to provide SRS with a copy of the
assessment. In any event, many courts find it simpler
and faster to copy material that is sent to SRS than to
obtain another copy from the attorney for the peti-
tioners.

Among other things, section 19 follows the present law
in requiring the filing of a complete written genetic,
medical and social history of the child and the parents
with the petition in an independent or agency adoption.
The section requires that this history be completed on

-6-



Sec.

22

forms provided by the secretary of SRS. Furthermore,
it continues the requirement that the Secretary adopt
rules and regqulations establishing procedures for
updating a child's history if new information becomes
known at a later date. Ms. Breymer-Archer questions
the fact that the language does not provide for
updating the parents' history as well as the child's.
She also suggests that the duty to explain the proce-
dure for updating such information to birth parents be
placed on the attorney for the petitioner rather than
on the social worker who completes the assessment for
the court. 1In this regard it should be noted that the
SRS forms (a copy of which is given to each birth
parent) contain a statement under the genetic, medical
and social history of each parent that if at any time
in the future the pParent becomes aware of any factors
or conditions which might affect the health, develop-
ment or physical condition of the child or the child's
offspring, the parent may notify in writing the office
of Youth Services at the indicated address. By
regulation, (KAR 30-45-4), SRS also requires the person
filing the adoption petition (generally, the attorney
for the petitioners) to provide written notification to
the birth parents of the process for notifying SRS of
any new genetic or medical information which might
affect the child and to advise the adoptive family in
writing that genetic and medical information is
permanently filed with SRS. Apparently, there is a
dual requirement in regard to notifying a birth parent
of the ability to update genetic and medical informa-
tion. The social worker completing the assessment has
such a duty by statute and the attorney for the
petitioners has such a duty by SRS regulation.

Section 22(b) would require notice of the hearing in
independent and stepparent adoptions to the parents or
Presumed parents, unless parental rights have been
previously terminated. Under subsection (c), notice to
parents who have relinquished is not given in an agency
adoption. Under existing law, notice is required to be
given to all interested parties, "but not including
parents whose parental rights have been terminated or
parents who have voluntarily relinquished the child for
the purpose of adoption.” Existing law contemplates
that parents can waive notice of the hearing. Three
persons provided written testimony to the Senate
Committee suggesting there should be a provision
allowing birth parents to waive notice of the hearing
on the petition. The suggestion is prompted by
concerns for confidentiality and the desire of many
birth parents to put the matter behind them. The
Family Law Committee was concerned with a procedure
which would not give notice to a consenting party of
the hearing at which the party could raise any issue as
to the free and voluntary nature of the consent., If
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there is such an issue it should be raised at the
hearing. A waiver of notice contained in the consent
or executed at the same time would seem to be subject
to the same arguments as to whether or not it was
freely and voluntarily given. In regard to the issue
of confidentiality, perhaps consideration should be
given to a provision indicating a copy of the petition
shall not accompany the notice to the parent.

Sec. 25 Section 25 replaces K.S.A. 38-1129 and relates to
proceedings to determine the necessity for a consent to
adoption or relinquishment from a parent (generally the
father). When a father or alleged father appears and
asserts parental rights, subsection (h) sets out seven
grounds for termination of such a father's parental
rights. One of the grounds is "The birth of the child
was the result of rape of the mother." Ms. Breymer-
Archer suggests the term "rape" should be clarified as
to whether it means an allegation of rape, a filed
police report charging rape or an actual conviction of
rape. We would only note that this ground has been in
the law for some time and is virtually always coupled
with some other ground or grounds for termination.

Concerns were also raised in regard to expansion of the
rights of unwed fathers under this section. The
proposal does depart from present K.S.A. 38-1129 in
subsection (h) by providing for the appointment of
counsel for a father who appears and asserts parental
rights but is indigent. Subsection (h) would also
require that termination of parental rights be based on
clear and convincing evidence. The Family Law
Committee believed these provisions are consistent with
Kansas case law reflecting the parental preference rule
and provisions of the code for care of children for
appointment of counsel for indigent parents and
termination of parental rights upon a finding of
unfitness by clear and convincing evidence. We recall
the Family Law Committee was also concerned with
ensuring proceedings under this section are as safe as
possible from subsequent collateral attacks.

Location Judge Mikesic suggests the act be placed in Chapter 38

of Act since it relates mainly to children, rather than
Chapter 59. The Family Law Committee has generally
viewed Chapter 59 as appropriate, mainly for historical
reasons since the primary adoption provisions have
traditionally been located there. If the act is placed
outside Chapter 59, provisions on docket fees (present
K.S.A. 59-104) and appeals (present K.S.A. 59-2401)
should probably be added.
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In addition to the testimony received at the February 5 hearing,
Chairman Winter was provided with an extensive memorandum from
Professor Joan Hollinger, University of Detroit School of Law, on
the provisions of SB 431. Professor Hollinger obviously has
considerable expertise in the area of adoption law and serves as
reporter for the National Conference of Commissioners on Uniform
State Laws Committee which is charged with drafting a uniform
adoption act. Again, much of the Professor's commentary is

directed towards existing law in Kansas which would be continued
by SB 431,

Placement. The Professor suggests it would be helpful to add a
section indicating what "placement" means, and which people or
entities are entitled to place children for adoption. Apparently,
the purpose of such a section would be to provide some regulation
of the manner in which parties find one another and reach some
kind of agreement or understanding prior to the filing of an
adoption petition. For the most part, other than limitations on
advertising and the requirement for court approval of any consid-
eration in connection with an adoption, Kansas law does not
address this prefiling stage. We are not aware of the extent of
any abuses occurring at this stage of the process and, conse-

quently, are uncertain whether regulation is necessary or justi-
fied.

Advertising. In reference to section 13, the Professor asks
whether the intention is to prohibit all advertising in connection
with adoptions except for ads by licensed child-placing agencies.
This is the intention and section 13 continues the policy present-
ly contained in K.S.A. 65-509.

Fees & charges. Section 11 essentially leaves unchanged the types
of fees and charges that are appropriate in connection with an
adoption proceeding. The Professor lists several types of fees
she would include under the statute and also favors spelling out
the kinds of fees adoption agencies can charge. We believe the
specific fees listed by the Professor are covered by existing
language which is retained in §ll(a)(l) and (3). 1In regard to
agency fees, agencies can and do charge for the items mentioned by
the Professor. Courts often require itemization of agency fees in
reviewing their reasonableness. It is our understanding some

agencies use sliding-scale fees and others base fees on average
costs.

Pre-placement procedures or assessments. The Professor asks
whether section 21 is intended to address post-placement assess-
ment. Actually, section 21 addresses the complete assessment,
including the parts that can be done pre-placement and those that
can't be completed until post-placement. Section 21 essentially
continues the requirements in regard to assessments contained in
present K.S.A. 59-2278. However, section 20 adds the general
requirement for a pre-placement assessment before obtaining a

S GE 4/iz
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temporary custody order. (An exception to a pre-placement
assessment is allowed, but only following an evidentiary hearing
which shall include testimony by the petitioners.) SB-431
contemplates that in an independent adoption, "placement" will not
occur until the adoption petition is filed and a temporary custody
order is issued based on a pre-placement assessment. Much of the
assessment could be completed prior to filing of the petition and
placement of the child, however, observation of the child in the
petitioners' home will have to occur subsequently and the pre-
placement assessment could then be supplemented to provide the
completed assessment required to be filed 10 days before the
hearing. The answer to the Professor's question whether temporary
custody orders are made before placement, or after the petition is
filed, is that such orders are made both after the petition is
filed and before placement in an independent adoption.

Consents and relinquishments. The professor suggests consents and
relinquishments should be irrevocable unless it is shown such an
instrument "was obtained by fraud or coercion" as opposed to
showing it was not freely or voluntarily given. SB 431 continues
the "free or voluntary" language of present law which would appear
to be broader than "obtained by fraud or coercion."

The Professor questions allowing a consent or relinquishment to be
executed before a notary and contends the sample consent and
relinquishment forms in section 32 are too skimpy and do not fully
apprise the parent or guardian of what is happening. At the
outset it should be noted current law allows execution of the
instrument before a notary. Requiring that such instruments all
be executed before a judge will work a hardship in many cases
since a judge may not be available for such a purpose for a number
of days and will likely require the person executing the instru-
ment to appear in court rather going to the hospital or wherever
the person is. As to the contents of the forms, the Family Law
Committee was interested in developing understandable and as
uncomplicated forms as possible and avoiding legalese.

The Professor's comment to section 4(b) is evidence of its
ambiguity. The intent of the Family Law Committee was that
consents should not be more than 6 months old at the time of
filing. The language apparently needs to be clarified.

The Professor suggests the waiting period before a consent or
relinquishment can be executed should be 48 to 72 hours after
birth. The Family Law Committee suggested 24 hours, the Interim
Committee shortened it to 12 hours.

Dispensing with need for consent. The Professor suggests a
procedure for dispensing with the need for consent from the
agency where it is withheld arbitrarily or contrary to the best
interests of the child. Such a procedure would be new to Kansas
law. We are not aware of any controversy or litigation in this
area.

-10-
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Effect of consent or relinquishment. The Professor raises
questions concerning when parental rights are terminated in
connection with a relinquishment or adoption and what effect this
has on rights or potential claims of the child. Parental rights
would be terminated upon execution of a relingquishment and
acceptance by the agency. Parental rights of a parent consenting
to adoption are terminated upon the decree of adoption. An
adopted child retains inheritance rights from a birth parent. As
to wrongful death actions, such a child would be an heir at law
but may or may not have suffered a loss which can be compensated

under K.S.A. 60-1901, et. seq. Child support arrears would have
the status of final judgments.

As to placements by an agency where the mother has relingquished
contingent upon the father's rights being terminated, it is our

understanding agencies do make "at risk"™ placements in such
situations.

Jurisdiction. The Family Law Committee recommended that either
the petitioners for adoption or the child be a resident of Kansas
for jurisdiction to exist in this state. Section 17(a)(1) (F)
continues the requirement from present law that the petition

contain the information required by the uniform child custody
jurisdiction act under K.S.A. 38-1309.

Venue, As mentioned in regard to the testimony from Kansas
Children's Service League, there would appear to be no objection
to allowing venue where the agency is located and the petitioners
are nonresidents if the child was a resident of Kansas prior to
receipt of custody by the agency.

Adoption decree. In regard to §23, which follows current
59-2278(f), the Professor questions what standard the court is to
apply in reviewing the evidence and determining whether to grant
an adoption. In In re Adoption of Chance, 4 Kan App. 24 576, 584
(1980), the Court of Appeals stated, "The purpose of our adoption
statutes as applied to minor children is to provide for the

welfare of such children, and the statutes should be liberally
construed to effect that purpose."

Consequences of adoption. The Professor questions whether it was
intended to allow the adopted child to continue to inherit from or

through birth parents. It was so intended and this is a continua-
tion of existing Kansas law.

Termination of parental, and especially of father's rights. The
Professor views section 25(c) as "too solicitous" of the interests
of possible fathers who are unknown or whose whereabouts are
unknown. She does not believe it is constitutionally necessary or
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sensible to give notice by publication to such men. Present
K.S.A. 38-1129, which section 25 replaces, provides, "If no person
has been identified as the father or a possible father, the court
shall order publication notice of the hearing as deemed
appropriate.™ The Professor also gquestions the appointment and
role of an attorney to represent such fathers. The primary role
of such an attorney is to review the affidavits that have been
submitted and try to identify or locate the father, at which they
are sometimes successful.

Adult adoptions. The Professor suggests notifying the spouse or
children of an adult adoptee as well as the adoptee's parents.
Even though the consent of an adult adoptee's parent, spouse or
child is not required and they would have no defenses to assert at
the hearing, the Family Law Committee recommended notice, either
of the hearing or the completed adoption, to a parent since the
parent may have an ongoing child support obligation and the
adoptee could still inherit from such parent absent a contrary
testamentary instrument. Admittedly, even though the legal
relationship of a spouse or child to the adult adoptee is not
changed by the adoption, it may have some bearing on the rela-
tionship.

Adoption of foreign-born children, and of special needs children.
We're not sure what specific provisions the Professor is sug-
gesting, but procedurally such adoptions would appear to be the
same. Perhaps, she is not aware of such provisions as those for
payments in connection with hard-to-place children contained
elsewhere in Kansas law. (K.S.A. 38-319, et. seq.).

Adoption records, In answer to the Professor's question, an
adoptee age 18 or older is entitled to his or her original birth
certificate with the names of the birth parent or parents under
K.S.A. 65-2423. For a further discussion of disclosure of court
records and files, see the earlier commentary in this memorandum
in regard to section 12.
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AUSTIN K. VINCENT
ATTORNEY AT LAW

1108 BANK IV TOWER
TOPEKA, KANSAS 66603

TELEPHONE (213) 233-4122

MANHATTAN / TELEPHONE
TELEFAX (813) 233-4124

(913) 539-0201
SUGGESTED AMENDMENTS TO SB 431
THE KANSAS ADOPTION AND RELINQUISHMENT ACT

I. NEW SEC. 5: As an alternative to the expense of independent
legal counsel, consent or relinguishment of a minor in front of a
district court judge would provide essentially the same safeguards.

SUGGESTED WORDING: Pg 2, Line 34 ADD

“In lieu of the advice and presence of independent legal
counsel, a minor may execute a consent or relinquishment
before a judge of a court of record as provided in New
Section 4."

II. NEW SEC 13: Blanket prohibitions on advertising and certain
offers to assist will inhibit legitimate organizations from
SRR L L .

providing needed services.

SUGGESTED WORDING PG. 4, LINE 41 ADD

"however, 'person' shall not include any charitable,
religious or non-profit organization."

ITII. NEW SEC. 11: While payments outside those listed in the
section may be disapproved by the court if discovered, there

.
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still no criminal penalty for selling a baby in Kansas.

SUGGESTED WORDING: PG. 4, AFTER LINE 15 ADD:

"(c) Any person who gives or receives a payment in
violation of paragraph (a) shall be guilty of a Class
felony."

"(d) The knowing failure to list all consideration as
required by paragraph (b) is a Class misdemeanor."

IV. NEW SEC. 22: Often a natural parent does not wish to be
informed of the legal proceedings and the location and identity of
the adoptive family. Natural parents should always have the option
to waive notice of the proceedings which, in accordance with K.S.A.
59-2209, must include a copy of the adoption petition.

SUGGESTED WORDING: PG. 9, LINE 17 AMEND AS FOLLOWS:

"(b) In independent and stepparent adoptions, unless
waived, notice of the hearing on the petition shall be
giyen...."

ATTACHMENT IV 2-19-90

PAGE 1 OF 1



2-6-90

Senator Wint Winters Jr.
State Capitol, Room 120-8
Topeka, Kansas 66612-1594

Dear Committee Members:

I am writing to let you know why I support Senate Bill 190
in its original form. My name is Sandra S. Shire. I currently
work as a Social Worker in a private mental helath center, in
which a portion of my duties is working with couples adopting
children. From 1978-1986, I worked for the Kansas Department of
Social and REhabilitation Services, being involved in the adoption
process from several different angles. I am a member of the
National Coalition Against Surrogacy.

I believe children are the most innocent victims of surro-
gacy contracts--not only those children who are sold, but those
who are left behind. The State of Kansas makes it clear that
siblings in an adoption arrangement should be placed together.
The Kansas Manual of Youth Services: Children in Need of Care,
section 1530D. states: "Siblings should be placed together
unless there is substantial evidence that such a plan would be
damaging to the children." Because of my experience, I know
that separating children is verv damaging. To do so purnosefully
by contracting for production of children with specific genetics
for profit is appalling.

I believe in the cne's right to have children who are
genetically related. I do not believe that contracting for the
production of children with specific genetics, paying women to
sever their rights to their children, and profiting from broker-
ing human beings falls within this right. One has the right
to be healthy and to obtain medical treatment. The purchasing of
organs is not legal, although there are those who would willingly
sell a kidney or an eve and those '"professionals" who would gladly
profit from the brokering of them.

Lawyers, Doctors and Social Workers have been responsible
for much heart ache and breaking up of family relationships
without regard to the child. These people should not be allowed
to "arrange" or profit from selling babies.

It is essential that SB 190 retain criminal penalties for
brokering.

Sincerely,

(original signed)

Sandra S. Shire
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