Appnﬂ@d January 25, 1990
Date
MINUTES OF THE __ SENATE  COMMITTEE ON LOCAL GOVERNMENT
The meeting was called to order by Sen. Don Montgomery at
Chairperson
9:00 _ am./F%HXon January 24 1920in room _531-N  of the Capitol.

All members were present except:

Senators EBhrlich, Daniels and Steineger - Excused

Committee staff present:

Mike Heim, Legislative Research
Shirley Higgins, Committee Secretary

Conferees appearing before the committee:

Bev Bradley, Kansas Association of Counties
Norm Wilks, Kansas Association of School Boards

The Chairman began the meeting with a discussion of lease-purchase
agreements which was continued from yesterday. He called attention to
a hand out from Barbara Butts dealing with interest rates at 12 or above
which had been requested by Sen. Daniels yesterday (See Attachment I).

Bev Bradley, Kansas Association of Counties, followed with her testimony.
She stated that John Torbert of her organization had given testimony
to a Special Committee on Local Government in 1988, and their opinion
has not changed since that time. (See Attachment II). Basically, the
Association of Counties feels that the arrangement is working currently
and, therefore, there is no need to change the statutes. Since the law
is working now for counties as it is, she requested that if changes are
made, that it be left so it is workable. The Chairman agreed with this
and added that it is felt that all that is needed is some safeguards.

The Chairman called attention to other pass outs-—~a copy of the Interim
Committee Report on lease-purchase agreements (See Attachment III), an
Attorney General's opinion (See Attachment IV), testimony of Ernest G.
Wilson presented at the annual conference of the National Institution
of Law Officers (See Attachment V) and a copy of 10~1116b and 72-8225
which had been discussed a yesterday's meeting (See Attachments VI and
VvIiI).

The Chairman asked Norm Wilks, Kansas Association of School Boards, to
address the problem expressed by Pat Baker yesterday. He said that
problems occur with contracts due to the inexperience of school boards
in dealing with this type of contract. Many school districts do not
have counsel and rely on and trust the persons who are proposing the
deal. The Chairman noted that if counsel is available for a school board,
many times counsel does not come to a school board meeting unless called.
The Chairman asked Mr. Wilks to explain 72-8225 mentioned briefly by
Pat Baker in her testimony yesterday. Mr. Wilks said 72-8225 does not
speak in terms of lease-purchase agreements but is in terms of leases,
and one has to go back to the cash basis law to conclude that it refers
to exemptions of lease-purchases. Staff added that the cash basis law
applies to school districts who have a specific grant of authority for
ten years. Chapter 72 applies only to leases but one does not negate
the other. It is unclear because no opinion has been written on it.

The Chairman recalled the concern of lease-purchase agreements being
used for construction. Mr. Wilks agreed that this is a legitimate concern
but stated that the school boards are seeking changes in regard to long
term building construction and reminded that the maximum time is ten
vears under 72-8225.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
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CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON LOCAL GOVERNMENT

room

_531-N Statehouse, at _.2:00 _ a.m.f5%48. on January 24

1990

Mike Heim reviewed the Attorney General's opinion with attached letter
(Attachment IV) and testimony presented at the Annual Meeting of the
National Institution of Law Officers (Attachment V). With regard to
page 3 of Attachment V, the Chairman began a discussion of bid
requirements for equipment. Sen. Gaines had comments on the 1list
presented by Mrs. Butts, Attachment I, and the committee report on lease
purchase agreements, Attachment III. There being no further time, the
Chairman asked that committee members be prepared to express their ideas
at the next meeting so that a bill can be drafted from recommendations
of a subcommittee appointed by the Chairman.

The minutes of January 23 were approved.

The meeting was adjourned at 10:00 a.m.
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September 7, 1988

Testimony -

To -~ Special Committee on Local Government

From - John T. Torbert, Executive Director
Kansas Association of Counties

Subject - Proposal #33 - Lease Purchase Arrangements

The legislation that precipitated this hearing, as you know,
was SB 612 which was offered by Senator Warren. That
legislation would have prohibited townships and counties from
entering into any sort of installment - purchase agreement.

Let me say right at the outset that KAC is opposed to SB 612.
That legislation limits already existing authority and we
generally oppose legislative limitations. However, I don't
feel that anybody 1is really contemplating an outright
prohibition at this time so let's move on to the issue at
hand.

I have always held it as a principle that legislation should
only be written to answer a specific need or meet a specific
problem or set of facts. In other words, the legislature
responds to specifically voiced concerns and wants - as it
should. If the situation is such that things are functioning
well and properly under existing law, leave it be - you've
done your job.

That is one concern we have with this entire discussion -
what need is being addressed? All units of government have
functioned effectively under the current law. Not one
person has been able to point out specific abuse or misuse of
the system. The private sector has testified as to the
scrutiny they give the lease/purchase system. 1It's their
money at stake too and abuse or misuse would not serve them.
We have a system that polices itself with checks and balances
- in both the public and private sector. No one has come in
as a proponent or suggested specific changes that need to be
made - so again - why are we here? It seems that the
committee is concerned about something bad that might happen
at some unspecified time in the future. 1Is that a basis on

which to make new laws? Senate Loceal C?mlf{
| ~24-90
Ateachment IL



The concern is expressed that lease/purchase allows circumvention
of the cash basis law. I would point out that lease/purchase is
not a circumvention of the law - it is specifically allowed by it.
The legislature has specifically said that lease/purchase is
exempt from the cash basis law as long as a city or county can
provide for the cost in the budget - so please don't accuse us of
doing something illegal or shady. We're only using authority that
we've specifically been given by you.

The lease/purchase system as it now exists is flexible and most
importantly, it works. It allows us to meet needed capital costs
in a prompt fashion without going to the time and added expense of
bonding. No fund warrants are time consuming and don't have the
flexibility of a lease/purchase. There is also some chance that a
no fund warrant might adversely affect a jurisdiction's bond
rating.

Lease/purchase also allows us the ability to keep pace with
technology. If, for example, a local government "buys" a
computer, it is married to that technology until it can afford to
"buy" another one. That may take several years - years in which
technology and the state of the art moves quickly. The purchased
system quickly becomes outmoded and obsolete. A lease/purchase
gives the necessary flexibility to, at the end of a lease term,
buy out the equipment or turn it back and get new equipment.
Taxpayers are better served when their government has the access
to new technology.

I understand that there will be proposals made today as to some
procedural limitations that might be put in place. If the
committee is predisposed to look at this statute and change it -
please keep the statute flexible and easy to use. Don't get it so
cumbersome and paper intensive that it ends up destroying a valid,
time tested financing method that works - and works well. Rather
than looking at substantial change that may restrict governmental
ability to respond to its citizens, congratulate yourselves for
some well written statutes that have allowed flexibility and the
use of common sense when making equipment or physical plant
decisions.

We are willing to accept the responsibility these decisions
impose. We hope that in granting the responsibility, you also
gave us the authority and trusted our judgement to make these
decisions correctly.
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Re: ProprosaL No. 33 -- LEASE-PURCHASE AGREEMENTS

Proposal No. 33 called for the Committee to review the law
regarding lease-purchase agreements by local units of government to see
if there is a need for limitations or safeguards such as requiring public
natice, a public hearing, or some type of debt limit.

Background

The interim study request originated from discussions regarding
1988 S.B. 612 introduced by Senator Joe Warren. The bill would have
amended a section of the cash basis law to prohibit townships and
counties from entering into installment-purchase agreements. A hearing
was held on the bill in the Senate Locai Government Committee, but no
action was taken when a consensus of the Committee was reached to
recommend an interim study of lease-purchase agreements. Senator
Warren’s primary concerns were that there were not enough safeguards
in the current law; that smaller units of local government may not be
getting adequate financial advice before entering into these agreements;
that governing bodies entering into these arrangements are effectively
binding the hands of future governing bodies; and that taxpayers do not
have adequate notice of local government plans to enter into these
arrangements.

Local Expenditure Controls

The Kansas Legislature in 1933 enacted three laws which had as
their-principal object the establishment of control over and the regulation
of the fiscal policies of the various local units and taxing subdivisions of
the state. These laws were the budget law (K.S.A. 79-2925 et seq.), the
cash basis law (K.S.A. 10-1101 et seq.), and the tax-limitation law
{originally Chapter 79; Article 19).

Prior to the Depression, many taxing subdivisions had accumulated
sizable outstanding debts. At that time, many governing bodies did not
know and probably could not readily ascertain their true financial
condition. The 1933 cash basis and budget laws were enacted to
remedy that situation.

Sepate Local @zou!f
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Cash Basis Law

The original cash basis law provided for a period in which claims
or debts could be ascertained and provision was made to pay thé
resulting claims by issuing bonds. Thereafter, all taxing subdivisions
were required to operate on a planned "cash basis,” or, as it is known
in municipal accounting terminology, a "modified pay-as-you-go plan."
The net effect of this law was to prohibit any municipality, defined to
mean a county, township, city, municipal university, school district,
community junior coliege, drainage district, and other similar political or
taxing subdivision, from spending money or creating an indebtedness in
excess of the money it actually has on hand in its treasury.

The law contains several exceptions to the strict cash basis
requirement. These include: cancellable purchase orders for school
supplies and equipment, school buses, books purchased in conjunction
with text book rental programs, and data processing equipment (K.S.A.
10-1113); payments which have been authorized by a vote of the
electors, bonds or no-fund warrants, municipal airport revolving funds,
special recreation facilities reserve funds, enterprise funds, intragovern-
mental service funds, and teacher contracts (see K.S.A. 10-1116);
extraordinary emergencies involving municipal utilities (K.S.A. 10-1116a);
and for electric interconnection or transmission facilities or services, a
lease agreement with or without an option to buy, or an instaliment-
purchase agreement if any of these latter agreements state that the
municipality is obligated to pay only for the current budget year (K.S.A.
10-1116b).

The Kansas Supreme Court in State, ex rel v. Board of Education,
137 Kan. 451 (1933), explained the purpose of the cash basis law as
follows:

The act pertains to the indebtedness of subdivisions of the
state authorized by law to raise money by taxation and to
expend the money so raised in performing their respective
governmental functions. Broadly speaking, it is designed to
have such governmental units operate their respective
- functions on a cash basis -- not to spend money they do not
have or incur obligations they cannot meet promptly. Some
of them, for one reason or another, had not been doing that,
but had conducted their business somewhat on a credit
basis. In some, proper books had not been kept, or suftfi-
cient publicity given, so that its citizens could know its
financial status. It was thought waste, extravagance and an
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undue burden on taxpayers re
doing business, and the le
change such practices and
On a cash basis . . . .

sulted from such method of
gislature deemed it prudent to
put all such governmental units
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Budget Law

R

county, to any money received as a gift or
set up for the oper

facilities reserve or any special recreatio
expenditure of federal aid money.

The Kansas Supreme Court summari
,’_1 cash basis and budget laws in Shouse

v. Cherok

The purpose of the cash basis law and the budget law is to

? prevent a deficit in the funds of the municipality at the end _
of the fiscal year. To effectuate that Purpose the budgset is
to be carefully made, and the estimate of expenditures
therein specified is to be faithfully observed.

_] Bonds, No-Fund Warrants, and
=] Debt Limits
z The primary way that citi

€8, counties, school districts, townships,
and most special districts

may borrow money is by the issuance of
bonds or no-fund warrants. Most bond issues are governed by the

General Bond Law (K.8.A. 10-101 gt $€q.), the Utility Revenue Bond Law
K.S.A. 10-1201 et seq.), and related statutes which establish uniform
- Procedures for the issuanc cribe maximum interest rates

that may be paid and set the maximum length of maturity, establish
Penalties for violations, and establish debt limitations for general

I

zed the purpose of both the
n mmis-
sioners, 151 Kan. 464 (1940), by stating:
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i

obligation bonds normally expressed as an amount not to exceed a :
certain percent of the assessed valuation of the taxing or political :
subdivision. H

St

No-fund warrants are normally required to be paid within several
years and require approval by the State Board of Tax Appeals.

City and County Capital Improvements
and Equipment Reserve Funds

Laws were enacted in 1885 for cities and 1987 for counties
permitting them to establish capital improvements funds and equipment
reserve funds. Specifically, the law permits cities and counties which
have adopted a multi-year capital improvement plan to establish capital
improvements funds. Either entity may provide for the budgeted transfer
of moneys from other funds lawfully available for this purpose, including
federal revenue sharing and general fund moneys. Any property taxes
levied shall be adopted under home rule powers.

Moneys can be used for any public improvement need, including
the repair, restoration, and rehabilitation of existing facilities. Moneys
spent for engineering and other advance plans and studies may be
reimbursed to the fund from bond proceeds, special assessments, or -~
state or federal aid available for the project.

Moneys credited to the fund are not subject to provisions of the .
budget law, but the budget shall show the amount on hand and the
amounts expended from these funds. Procedures also are established
for transferring unneeded moneys out of these funds.

Cities and counties also may establish equipment reserve funds to
finance the acquisition of equipment. Equipment may include machinery, :
vehicles, computer hardware and software, and other personal property.:_
Moneys may be budgeted and transferred to this fund from any source, W
inciuding equipment use charges, which can lawfully be used for this
purpose. Moneys credited to these funds shall not be subject to .
provisions of the budget law, but the budget shall reflect the amounts
credited to them and moneys on hand. Also, procedures are establishedg
for transferring unneeded moneys out of these funds. (See K.S.A...
1,117, 12-1,118; 19-119; and 19-120.) '
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Lease and Lease-Purchase Arrangements

The |ease DQgggmgnx.' Lease and lease-purchase financing have

become increasingly Popular financial tools of local governments for the
purchase of equipment and to g lesser extent, facilities.

The centerpiece of the transaction is the lease agreement itself.
This document embodies a legal arran

between the owner of the item and the

y require the municipal lessee to pay all
maintenance expenses, taxes, and insurance on the leased property.

Because of their governmentai nature, local governments are abie to
exempt the Property itself from property taxes for the period of time it is
Subject to government use pursuant to the lease. Most lease agree-
ments contain provisions for fecovery of possession and use of the
equipment by the lessor in the event of default or nonappropriation by
the city. The lessor usually retains a security interest under Article 9 of
the Uniform Commercial Code., Many agreements contain provisions
which state the City's intent to make the appropriation annually for the
lease rentals, and a Covenant by the city that for the remainder of the
lease term it will not terminate the lease by nonappropriation and then
replace the leased property with purchased Property. These covenants

are not considered legally binding because of the language contained in
K.S.A. 10-1116b.
Federal Tax impli ions.

ax purposes in the same manner as
( v it the local unit is
ement provides for the

A local unit incurs an
obligation pursuant to its borrowing power if the unit receives something

of value, g.qg. equipment or Property, for which it will make payment with

IS
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interest in the future. Consequently, if the transaction is structured as
a conditional sale or instaliment purchase rather than as a true lease, the
interest portion of the rentals will not be includable in the gross income
of the lessor (or owner of a certified participation in the lease) for federal
income tax purposes. For this to be the case, the agreement must
provide that the local unit acquires an equity interest in the leased
property, and is obligated for the purchase price, except for non-
appropriation. As this tax-exempt feature has become better known,
local governments have sought vendors or lessors to lease them the
property they want with rentals having an interest factor generally
comparable to interest rates on the local units’ bonded debt.

Certificates of Participation. The municipal finance industry has
devised a method for syndicating local government leases so that small
interests in the leases themselves can be purchased by individual
investors, in the same manner as they would purchase the local entity’s
bonds. The investment-sized undivided interests in a municipal lease
which are sold to investors are called certificates of participation. This
investment security is not a bond or note per se, but is a certificate
evidencing a proportionate interest in the municipal lease and cor-
responding right to receive rental payments thereunder. Certificates of
participation (COP) may be issued in any denomination, but are typically
issued in denominations corresponding to a similar issue of a iocal
government’s bonds. The structure of a COP issue varies slightly {rom
a bond issue. The local entity enters into a trust indenture with a bank
or trust company acting in its fiduciary capacity, which agrees to issue
and sell the COPs and use the sale proceeds to purchase the property
to be leased to the local unit. The trustee under the indenture then
acquires the property, leases it to the local entity in the customary
municipal lease form, usually with option to purchase, collects the rentals
for the use of the property from the local entity, and distributes them
proportionately to the owners of the COPs. This financing structure
resembles an industrial revenue bond issue in reverse, in that the local
government uses the property acquired with the proceeds of the
certificates and pays for retirement of the certificates out of its tax
revenues. The indenture and COP format permits features to be added
to the financing which are typical of other types of municipai bond
issues, including reserve accounts, early redemption features, and
provisions for issuance of additional certificates to provide for additions,
enlargements, modifications, or improvements to the leased property.
Certificate of participation financing documents significantly resemble
those of an ordinary municipal bond issue, substituting for bonds the
lease-purchase agreement, which includes non-appropriation provisions

I
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and provisions for restoration

of possession of the propenty in the event
ot nonappropriation.

Municipal Leasing of Real Property Improvements. Almost any
property which can be used or occupied by a local unit has been the
subject of a municipal lease or lease-purchase agreement. These
properties include real property and improvements, such as city halls,
jails, police and fire stations, and convention centers. More innovative
uses include the financing of university classroom buildings, dormitories
and parking garages, state prison facilities, and racetrack facilities. In
many of these arrangements, the site for the facility to be leased is
already owned by the prospective lessee, being a part of a campus or
complex, and title to it is transferred to the trustee under the indenture,
or leased to the trustee under the indenture as a site for the facility for
a term at least as long as it takes to retire the COPs. This is done to
give the COP owners some ability to recover their investment if the local
entity terminates the lease by non-appropriation. When the certificates
are all paid and the local government exercises its purchase option, title
to all the property goes to the local government unencumbered.

Testimony of Conferees

The Committee heard from representatives of the League of
Kansas Municipalities; the Kansas Association of Counties; the cities of
Wichita, McPherson, and Stockton; Douglas, Johnson, and Sedgwick
counties; the Kansas Development Finance Authority; the Municipal
Accounting Section of the Division of Accounts and Reports; the Division
of Purchases; Martin Tractor Company; Berry Tractor and Equipment

Company; Columbia Securities Corporation; and the Wichita law firm of
Gilmore and Bell.

The representative of the State Division of Purchases explained the
four guidelines the state uses regarding equipment acquisition by state
agencies through lease-purchase arrangements. These include that the
installment purchase be restricted to capital equipment and services
directly related to the procurement; that the term of the agreement not
exceed the useful life of the equipment; that a dollar threshold of
$15,000 or more be established; and, that each agency must certify with
their budget equipment procurements for the coming year noting outright
purchases and instaliment purchases. It was noted that state agencies

m -7
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had incurred about $72 million in installment obligations for 1988 and g

1989.

The representative of the Kansas Development Finance Authority
noted that its first financing project in 1987 was issuing $16,280,000 in
certifications of participation to finance or refinance equipment purchases
of several state agencies and universities.

The representative of tha Municipal Accounting Section stated that
the state does not currently require any reporting or identification of
lease-purchase arrangements of local units of government in the budget
documents filed with that state agency. It was noted that a requirement
could be instituted to provide that local governments list outstanding
lease-purchase agreements, amounts of these agreements, and interest

rates as a part of a statement of annual bonded indebtedness that is
filed with their budgets.

The representatives of the two tractor and equipment firms noted
lease-purchase arrangements with municipalities constitute a major share
of their business with these entities. Berry Tractor noted 41 percent of
its new and used motor grader sales to municipalities in 1987 were sold
on a lease-purchase agreement basis. Martin Tractor Company said
lease-purchase agreements constitute 50 percent of their total business.
Both equipment firms opposed any efforts at the state level to restrict
the ability of local units of government to enter into lease-purchase
arrangements. They noted the current law permits needed flexibility for

equipment purchases particularly in emergency situations when there has
been an equipment breakdown.

A representative of Colunbian Securities Corporation explained that
two types of lease-purchase arrangements exist, i.e., those in which the
lessor finances the arrangement and those in which certificates of par-

ticipation are issued. He noted the lease-purchase financing tool is
growing in use.

Local government representatives explained the various uses of
lease-purchase agreements and the extent of their use. The city of
Wichita reported lease-purchase agreements in that city totaled $2.7
million in principal amount and $614,812 in interest costs with annual
payments of $677,200 during a five-year payoff period. The city has
used lease-purchase agreements for purchases of computers, telecom-
munications equipment, fire apparatus, and copying machines. Interest
rates run from 6.5 to 7 percent at the present time.
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The city of Stockton reported in a letier to the Committee that it
has entered into a lease-purchase arrangement for wastewater treatment
equipment installed at its treatment plant.

Johnson County reported using lease-purchase agreements for
heavy equipment, copiers, weather radar, computer equipment, vehicles,
and real property. Outstanding leases totaled $5.58 million as of
December 31, 1987, Sedgwick County reported a lease-purchase
arrangement was utilized to purchase a $450,000 radio system for its
Emergency Medical Services operation. Douglas County reported three
active lease-purchase agreements each for copying machines with

interest rates of 8.88 percent on two contracts and 14.14 percent on the
third contract. ' : :

The consensus of the representatives of local units of government
listed above the Kansas Association of Counties and the League of
Kansas Municipalities was that the current law was working well and that
there was no need for any restrictions on this authority. Several
conferees noted that lease-purchase arrangements are not a circumven-
tion of the cash basis law since this is one of a number of specific
exceptions from that law. They said the lease-purchase system is
flexible, allows a response to a need in prompt manner with a minimum
of procedural requirements, permits local units to keep pace with new
technologies, and permits cancellation of agreements on an annual
review basis. : g ’
The League of Kansas Municipalities offered an amendment to the
cash basis law for Committee consideration only if the consensus of the
Committee was that changes in the law were necessary. The League
did not advocate the amendment nor believe that it was needed or
warranted. The amendment would require a majority vote of members
of the governing body on all lease-purchase arrangements (rather than
a majority of a quorum) and would require notice and a public hearing
on all proposed lease-purchase agreements for agreements longer than

three years and involving amounts greater than 5 percent of the local
unit's annual budget. - ‘ ‘ '
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Committee Conclusions and Recommendations

The Committee believes that lease-purchase agreements provide
local units of government with a needed tool in financing equipment
purchases and in some circumstances the acquisition of facilities.

The Committee is mindful of the concerns of some persons that
there are not adequate controls or safeguards in the law to prevent local
governments from binding future governing bodies with unwanted or ill-

advised agreements. The Committee believes, however, that the
current requirement that these agreements be made subject to annual
appropriation does provide a safeguard. Further, the political process
itself which requires local officials to stand for election as well as the
existing open meetings and open records laws provide general safe-
guards against ill-advised decisions. Finally, the Committee notes that
no one appeared at the Committee hearings to present information about
examples of specific abuse.

The Committee therefore concludes that no change is needed in
the current law on lease-purchase arrangements at this time. The
Committee is aware of the growing popularity in the use of this financing
tool, however, and believes, that the information should be gathered
about the extent of the use of these agreements and their financing
terms. For this reason the Committee recommends that the Municipal
Accounting Section of the Division of Accounts and Reports begin
requiring local governments to include a statement reflecting the amount
of lease-purchase obligations, and the basic terms of these agreements
in addition to their annual statement of bonded indebtedness. The
Committee is mindful that the Municipal Accounting Section felt they
currently had authority to require this information and that they would
begin to do so if requested by the Committee. The Committee believes
this requirement will provide a data base for future decision makers to
more clearly evaluate the extent of the use of these agreements and the
key terms of these agreements. Further, the information will provide a
basis for comparison of this financing tool with others available and help
future decision makers determine if abuses are present or if further
legislative controls are needed.
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ATTORNEY GENERAL OPINION NO. 89-16

Mr. Frank E. White, Jr.
Chautagua County Attorney
121 N. Chautaqua

P.O. Box 6

Sedan, Kansas 67361

Re: Bonds and Warrants -- Cash-Basis Law -- Lease or
Installment-Purchase Agreements; Contracts for
Services

Synopsis: Based upon commonly accepted and statutory

definitions of the terms installment-contract and
purchase, and mindful of the intent of the
legislature to provide additional authority to
acquire equipment, it is our opinion that K.S.A.
10-1116b does not authorize installment-purchase
contracts for services. Cited herein: K.S.A.
10-1101; 10-1116b; 84-1-201(32); 84-2-612(1).

* % *
Dear Mr. White:

As Chautaqua County Attorney you request our opinion
concerning K.S.A. 10-1116b. Specifically, you ask whether the
authority contained therein pertains only to the installment
purchase of tangible property or if it also allows installment

purchase of services, with the contract extending over several
years., K.S.A. 10~1116b provides:

Senare Local Govi
|- 24-40
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"Nothing in the provisions of K.S.A.
10-1101 et seq. shall prohibit a
municipality from entering into (1) an
agreement to pay for electric
interconnection or transmission facilities
or services, (2) a lease agreement, with
or without an option to buy, or (3) an
installment-purchase agreement, if any of
such agreements specifically state that
the municipality is obligated only to pay
periodic payments or monthly installments
under the agreement as may lawfully be
made from (a) funds budgeted and
appropriated for that purpose during such
municipality's current budget year or (b)
funds made available from any lawfully
operated revenue producing source."
(Emphasis added).

Thus, provided the agreement specifically states the required
language concerning the extent of obligation undertaken by a
municipality, K.S.A. 10-1116b allows a municipality to enter
into an installment-purchase agreement. The issue therefore
becomes what types of agreements can be defined as
installment-purchase agreements.

K.S.A. 10-1101 et seq. does not define installment-

purchase agreement. Installment is generally defined as
"partial payment of a debt or collection of a receivable.
Different portions of this same debt payable at different
successive periods as agreed. Partial payments on account of
a debt due." Blacks Law Dictionary 717 (5th ed. 1979).
Purchase is defined as the "transmission of property from

one person to another by voluntary act and agreement, founded

on valuable consideration . . . the term 'purchase' includes
any contract to purchase or otherwise acquire." 1Id. at
1110. (Emphasis added). A purchase agreement is "an

agreement between a buver and seller of property, setting
forth, in general, the price and terms of the sale. A sales
agreement or contract." Id. at 1110. (Emphasis added).

Enterprise v. Smith, 62 Kan. 815 (1900), discussed whether
the word "purchase" or "purchasing" could include property
acquired pursuant to condemnation proceedings. In holding

that it did not, the court discussed the meaning of the term
purchase:
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"The word 'purchase' has two
significations - a popular but restricted
one, and a legal but enlarged one. The
definition of the word in its legal and
general sense is given as follows: 'A
term including every mode of acquisition
of estate known to the law, except that by
which an heir on the death of his ancestor
becomes substituted in his place as owner
by operation of law.' (Bouvier.)
Blackstone defines the word in its legal
and enlarged sense in the same way, but,
after doing so, says: 'Purchase, indeed,
in its vulgar and confined acceptation,

is applied only to such acquisitions of
land as are obtained by way of bargain and
sale for money, or some other valuable
consideration.' (2 Bla. Com., 241).

'A purchase, in the ordinary and popular
acceptation of the term, is the
transmission of propertv from one person
to another, by their voluntary act and
agreement, founded on a valuable
consideration. But, in judgment of law,
i1t is the acquisition of land by any
Jawful act of the party, in
contradistinction to acquisition by
operation of law; and it includes title by
deed, title by matter or record, and title
by devise.' (4 Kent, Com., 1l4th

ed., 441.). 'The word 'purchase,’' in
common sense, means no more than when a
man gives money for anything, but in a
legal sense every man 1s a purchaser of an
estate who does not take it by descent."
(Martin v. Strachan et al., 1 Wils.

72.) Id. at 818-819. (Emphasis added).

K.S.A. 84-1-201(32) contains a statutory definition of
purchase: "taking by sale, discount, negotiation, mortgage,
pledge, lien, issue or reissue, gift, or any voluntary
transaction creating an interest in property." (Emphasis
added). K.S.A. 84-2-612(1) defines an installment contract as
"one which requires or authorizes the delivery of goods in
separate lots to be separately accepted." While Enterprise

V. Smith contemplates purchase meaning "no more than when a
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man gives money for anything," other definitions and statutory
law appear to define installment contract and purchase as the
transfer of property rights in some legal interest. While
statutory definitions contained in the Kansas Commercial Code
are not necessarily applicable to K.S.A. 10-1110 et seq.,
unless a contrary interpretation appears, statutory words are
presumed to be used in their ordinary and usual sense and with
the meaning commonly attributed to them. Atchison, Topeka

and Santa Fe Ry. Co, v. U.S., 628 F. Supp. 1431 (Kan.

1986); Appeal of Armed Forces Co-op Insuring Ass'n, 5

Kan. App. 24 787 (1981).

K.S.A. 10-1116b contains no clear statutory intent concerning
contracts for services, nor does it define
installment-purchase contract. When the plain language of a
statute does not clearly express legislative intent, other
sources may be utilized in determining such intent. Maxl
Sales Co. v. Critigques, Inc., 796 F. 2d 1293 (10th Cir.
1986); State v. Phifer, 241 Kan. 233 (1987). February

11, 1980 minutes of the house committee on local government
indicate that the sponsor of House Bill No. 2955 explained
that the bill "adds an exception to the cash-basis law for any
county which enters into an optional lease-purchase agreement
for the acquisition of equipment." It appears that this bill
wis introduced in response to letters and opinions by the
wifice of the Attorney General concerning lease or purchase
jreements in violation of the cash-basis law. (See
~nclosed; Attorney General Opinion No. 77-279, and letters
iated November 14, 1979 and August 24, 1971.) Subsequent
.mendment to the language of the bill added the provision
concerning installment-purchase agreements, however, minutes
from future committee meetings do not reflect further
discussion concerning what type of "property" the legislature
intended to permit counties to acquire by these means. Thus,
the only discussion of these agreements by the legislative
committee indicates an intent to permit the acquisition of
tangible property. Thus, legislative history does not
indicate a prohibition forbidding the purchase of services by
installment. However, there appears to be no clear intent to
permit installment-purchase agreements {(extending beyond a
year) for services. ‘

Commonly accepted and statutory definitions of the terms
installment-contract and purchase indicate that the
acquisition of tangible property is contemplated. The intent
expressed by the legislature in enacting K.S.A, 10-1116Db
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evidences the desire to provide an exception to the cash-basis

law in order to permit acquisition of equipment.
therefore our opinion that K.S.A.

It is

installment-purchase contracts for services that would
otherwise violate the cash-basis law.

RTS:JLM:TMN:bas

Very truly yours,

p AT P i

ROBERT T. STEPHAN
ATTORNEY GENERAL OF KANSAS

/’; =
///ch, _ M vatilly
Theresa Marcel Nuckolls
Assistant Attorney General

10-1116b does not authorize
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Bonds and Warrants
Chapter 10
LeTrer, January 28, 1971, to Hon. Fred Rosenau, Representative, Topeka
Re: Same—Bonds, Proceeds, School Facilities

Question: May unused proceeds from a bond issue, authorized for the
purpose of constructing and equipping certain designated schools facilities
and “for the remodeling and renovating of existing elementary buildings and
grounds, be used to remodel, renovate or build additions to existing elementary
school facilities in the district”?

Answer: No as to additions. Yes as to remodeling and renovating.

The proposition stated at the bond election, the substance of
which is restated in the question above, clearly authorizes the ex-
penditure of funds for remodeling and renovating existing elemen-
tary school facilities. The question of whether building additions
falls within this authorization turns on the meaning to be given to
the words remodeling and renovating, Do either of these words
contemplate “to build additions”?

Words and Phrases, “remodeling” states:

“Remodel means to model, shape, form, fashion afresh, or to recast, and
is also defined as meaning to model anew; to reconstruct. It is a word of
broad meaning. Among other definitions it means to reform, reshape, recon-
struct, to make over in a somewhat different way. Remodeling of a building
in more than ‘repairing’ it or making minor changes therein. The ordinary
significance of the term imports a change in the remodeled building practically
equivalent to a new one. In common understanding the ‘building’ of a house
means the ‘erection’ or ‘construction’ of a new house and not the ‘repair’ or
‘remodeling’ of an old one.”

Words and Phrases, “renovate” states:

“Renovale means to renew, make over, or repair, or to restore to freshness,
purity, a sound state, or newness of appearance.”

It would appear that even under the broadest interpretation of
the words used in the proposition that “additions” were not contem-
plated nor authorized by the voters.

SRM

LETTER, August 24, 1971, to Lawrence E. Christenson, Winfield
i)

Re: Same—Cash Basis Law, Installment Payment Agreement
between IBM and Kansas Municipalities

You inquire regarding the legality under the Kansas cash basis
law, K. S, A. 10-1101 et seq., of an installment payment agreement

Bonps ann
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proposed by International Business Machines Corporation for use
with Kansas municipalities.

The contract initially provides that the Purchaser agrees to pay
a total cash payment, consisting of the cash down payment and
state and local taxes, if applicable, (1) upon the date of installation
of the machines involved, or (2) with respect to installed machines,
upon the date of purchase thereof, and to pay the contract time
balance according to either of two payment plans. Payment Plan
I provides for annual or biennial periodic payments, the first due,
with respect to new machines, on the first business day of the
month following the month of installation, and with respect to in-
stalled machines, on the first business day of the month following
the month of effective purchase. Successive periodic payments
are due on the first business day of each succeeding fiscal period.
Each periodic payment includes the interest due for the fiscal period
then current. Under Payment Plan II, payments are made in equal
monthly consecutive installments, with the total interest in the fiscal
period included in the payments.  The pertinent provisions regard-
ing the obligations created under the contract are thus:

“Notwithstanding the foregoing, the Purchaser is obligated to pay only
such Periodic Payments or monthly installments thereof as may lawfully be
made from funds budgeted and appropriated for the puwrpose.  The Purchaser
agrees to notify IBM at the earliest possible time of the non-availability of
funds from which to make any Periodic Payment or monthly installment
thereof by a letter. . . .

] o o

“In the event the Purchaser may not lawfully make further Periodic Pay-
ments or any monthly installment thereof under this contract, IBM will, within
a reasonable time after the end of the current Fiscal Period for which the
Periodic Payment has been made, or within a reasonable time alter a monthly
installment is due and unpaid, enter and take the machines from the |
premises and will retain all sums previously paid. . .

“The Purchaser acknowledges and represents to IBM that at the time of
execution of this Agreement funds are available, encumbered for the purpose
of this contract, and will remain available from which the Purchaser lawfully
will pay in full the Total Cash Payment and all Periodic Payments including
monthly installments thereof to be made within the Purchaser’s current budget
year. Purchaser further agrees to use his best efforts to budget, appropriate,
encumber and have available for the purpose sufficient funds from which to

make the Periodic Payments including monthly installments thereof, to be made
in each succeeding budget year.”

K. S. A. 10-1102 provides thus, in pertinent part:

“All municipalities are required to pay. . . their valid indebtedness as
in this act provided, in the manner and at the times herein set forth, and to
contract no indebtedness after May 1, 1933, cxcept as herein provided, It is
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hereby declared that the purpose of this act is to provide for the funding and
payment of all legal debts and obligations except present bonded indebtedness
of all municipalities and for the future conduct of the financial affairs of such
municipality upon a cash basis.”

The cash basis law prohibits a municipality from incurring a
contractual indebtedness, the amount of which exceeds that actually
on hand in the treasury at the time for that purpose. Under the
contract in question, the municipality represents to IBM that, at
the time of execution, funds are available and encumbered, and
will remain available “from which the Purchaser lawtully will pay
in full the Total Cash Payment and all Periodic Payments includ-
ing monthly installments thereof to be made within the Purchaser’s
current budget year.” The obligation of the municipality extends
only to “pay such Periodic Payments or monthly installments thereof
as may lawfully be made from funds budgeted and appropriated
for the purpose.” Accordingly, the indebtedness contractually
undertaken by the city does not exceed the amount available and
encumbered for the purpose, and necessary to complete all pay-
ments due including the initial Total Cash Payment, and all periodic
and installment payments due, together with stated interest thereon,
during the city’s current budget year.

In our opinion, this contract respects the prohibitions of the cash
basis law, and is not unlawful thereunder.

JRM

LerTER, February 10, 1972, to Hon, Lawrence D. Slocombe, Representative,
Topeka

Re: Same—Highway Bonds to Finance Construction

You inquire as follows:

“Since our State opefates on a cash basis, . . . [is] the proposed
Senate bill No. 137, which gives the State authority to issue highway bonds
for financing the construction, improvement, and reconstruction of highways

unconstitutional.”

The cash-basis law at K. S. A. 10-1101 et seq., is not, of course, a
part of the constitution, and is, at any rate, inapplicable to the in-
debtedness or financial affairs of the state. State ex rel. Beck v.
Barton County Comm’rs., 142 Kan. 624, 51 P. 2d 33 (1935).

We assume your inquiry is addressed to Article 11, § 6 of the
constitution, which provides thus in part:

“For the purpose of defraying extraordinary expenses and making public

improvements, the state may contract public debts; but such debts shall never,
in the aggregate, excced one million dollars, except as hereinafter provided.”

v-g
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RECENT TRENDS
IN MUNICIPAL LEASING

ERNEST G. WILSON

I. Definitions and Basics.
What is '"leasing" and in what situations might a
municipality consider a leasing transaction.

a. Faced with the need to raise funds to acquire a facility
for which the municipality does not wish to pay presently, the
municipality can either borrow or lease. Leasing in simplest terms
is a method of financing the acquisition of needed assets as an
alternative to the issuance of bonds.

b. A municipality may consider leasing in almost any circum-

stance that it would also consider borrowing. Since 1975 when tax-

exempt leasing was done with a dollar value of $200 million per
year, the value grew to $7 billion in 1987. As municipal attorneys
know, they are 1likely to encounter a leasing transaction as a
financing vehicle for any facility, including realty and improve-
ments, although the earlier and more "traditional" 1leasing
transactions focused on personal property such as phone systems,
computer equipment and vehicles because of the residual value of

such assets as security under the lease.
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c. The term "lease" is a misnomer in the sense that
municipal leasing includes installment sale agreements, installment
purchase contracts, conditional purchase agreements, lease-purchase
agreements and even purchase orders. What is common to all is the
payment of money over time for use of an asset currently. Gener-
ally, like so much in the arcane world of financing, when financial
people talk about municipal "leasing" they really aren't talking
about a "true lease" at all, one in which the municipality is
paying a fair market rent to a true owner of the property, recog-
nized as such for federal income tax purposes. Instead, "municipal
leasing" typically involves (1) a rent that is determined by
reference to the cost of financing (with a stated principal and
interest component to the rental or purchase price to be paid), (2)
an option to purchase by the municipality for a minimal price or
a price less than fair market value, and (3) a "non-appropriation
clause" that makes payment of rent contingent upon appropriation
(or budgetary approval) by the municipality. Each of these items
are discussed more fully below.

d. Invariably, the obligation to pay rent or purchase price
installments is not considered "debt" in any constitutional or
statutory sense. This is really the key legal conclusion and
provides the basis for every financing lease transaction. 1In fact,
most leasing transactions are entered precisely because of this

local/state law factor. Because leasing is not debt (and the

V=
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objective of raising capital in this manner is to avoid characteri-
zation of the lease obligation as the issuance of bonds or debt),
the lease transaction is designed to avoid the constitutional

and/or statutory procedures and limitations relating to bonds, such

as:
i. debt limits;
ii. referendunms;
iii. statutory limits on maturity and repayment terms;
iv. competitive bidding requirements for the sale of
bonds;

v. other procedural delays relating to debt;

vi. other limits on debt provisions, e.g., floating or

variable rate debt.

II. Federal Tax Matters.

Even though the lease typically may not constitute "debt"
or "bonds" under state law, it must be a "debt" for purposes of
federal income taxes in order to bear tax-exempt interest.

a. To qualify as a "tax-exempt obligation" of a state or
local subdivision, under Section 103 of the Internal Revenue Code
of 1986, payments by a municipality under a lease or conditional
purchase contract must have several key features:

i. Perhaps the most important feature is that rental

or purchase price payments by the municipality lessee/purchaser

7-2
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must include a specified interest component. In other words, to
qualify as interest exempt from federal income taxes, there must
be "interest" either specifically stated or otherwise readily

recognizable as such. Marsh Monument Co. v. Unjited States, 301

F.Supp. 1316 (E.D.Mich. 1969); Newlin Machinery Corp. V.

Commissioner of Internal Revenue, 28 T.C. 837 (1957); Kurtz Bros.

v. Commissioner of Internal Revenue, 42 B.T.A. 561 (1940). The

tension between state and local law considerations on the one hand
in which a municipality is endeavoring to avoid classification of
its lease as "debt" and the federal tax law requirement on the
other hand that there must be an obligation bearing interest is
apparent, The seminal ruling from which this entire concept
derives is Rev. Rul. 55-540, 1955-2 C.B. 39. The key feature of
this ruling is that the lessee/purchaser under a contract will be
treated for federal tax purposes as the tax "owner" of the asset
sold or leased under the contract, and as a "debtor" for the
purchase price plus interest even though the contract designates
payments as "rent" or as '"purchase price" installments.

ii. the lease or conditional purchase agreement must not
be a "true lease", but must be a conditional purchase agreement
under Rev. Rul. 55-540. The factors cited in that ruling as
indicative of the status as a conditional purchase agreement are

as follows:

Y-y
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(a) The lessee will acquire title to the property
for an inadequate consideration or nominal consideration other than
"rental payments";

(b) The total amount that the lessee is required
to pay for a relatively short period of use constitutes an inordin-
ately large proportion of the total sum required to be paid to
secure the transfer of the legal title to the property to the
lessee;

(c) The rental payments materially exceed the
current fair market rental value of the property; and

(d) Some portion of the rental payments is
specifically denominated as interest or is otherwise readily
recognizable as the equivalent of interest.

iii. The lessee/purchaser must be a state or a political
subdivision thereof or an entity entitled to act on behalf of the
state or its political subdivisions (see Rev. Rul. 57-187, 1957-1
C.B. 65), and the obligation under the lease must represent a

"borrowing" for federal income tax purposes. Fox v. United States,

397 F.2d 119 (8th Cir. 1968); Holley v. United States, 124 F.2d 909
(6th Cir. 1942), cert. denied 316 U.S. 685 (1942); Kings County

Development Co. v. Commissioner of Internal Revenue, 93 F.2d 33

(9th cCir. 1937), cert. denied 304 U.S. 559 (1938); King v.

Commissioner of Internal Revenue, 77 T.C. 1113 (1981); Newman V.

Commissioner of Internal Revenue, 68 T.C. 433 (1977) .

AV
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a. Once it is determined that the leasing transaction meets
the foregoing criteria it will constitute a "state . . . [or] local
bond" within the meaning of Section 103 of the Internal Revenue
Code of 1986. In order for the "lease" to bear tax-exempt interest
it must meet all of the same tests relating to tax exemption as any
other "bond". For example, if the proceeds are used in a manner
that causes the financing to constitute a "private activity bond"
under Section 141 of the Code, it will bear tax-exempt interest
only if it is a qualified bond meeting one of the exceptions
available to private activity bonds. Similarly, the arbitrage bond
rules apply, and failure to comply with those rules will cause the
lease financing to become taxable from the date it is entered. The
"proceeds" of a lease-purchase financing are often disbursed
immediately on the effective date of the lease if a specific item
or items of equipment are involved. 1In this circumstance, arbi-
trage restrictions will not apply unless "proceeds" are later
realized through a sale of the equipment. However, where a con-
tract is funded in advance of delivery of equipment or construction
of a building, the usual arbitrage considerations, including rebate
requirements, will apply to the proceeds pending disbursement. In
addition, reserve funds are sometimes included in lease financings,
and arbitrage restrictions must be observed. Note also that lease

financings do count against the $10 million limit for "qualified

V-¢
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tax-exempt obligations" (eligible as "bank qualified tax-exempt
bonds") to the same extent as any other tax-exempt bond.

b. It has been held that, to qualify for tax exemption,
bonds (and therefore lease purchase contracts) must be validly

issued by the municipality under state and local law. See Power

Equipment Company v. U.S., 784 F2d 1130 (1984). Predictably, the
Internal Revenue Service has followed this position in Rev. Rul.

87-116, I.R.B. 1987-46, 7.

III. Structural Considerations.

a. The basic document in the leasing transaction is a lease-
purchase agreement running from a financial institution, vendor or
"stake-holder" lessor to the municipality as lessee or purchaser.
The most important feature from an investor's point of view is that
it contain a stream of rental or purchase price payments from the
municipality.

b. In cases where the original vendor is not serving as
lessor, it will assign the contract to a third party who funds the
acquisition of the property. The vendor assigns and relinquishes
all right and interest in and to the lease and the leased property,
in favor of the assignee, subject to its obligations as vendor or
service provider.

c. Where the assignee of the lease/purchase contract is a

single investor or several investors (usually a financial institu-
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tion), the assignee provides the funds to build or acquire the
asset and is assigned the stream of income/rental payments under
the contract. Where the interests in the lease are to be widely
distributed, the lease and the payments are assigned to a trustee
who executes and delivers "certificates of participation" to
multiple investors. Each certificate represents a proportionate
interest of the owner of the certificates in the lease payments to
be made by the governmental lessee. Thus, where the payments
represent the underlying payments of principal and interest, the
trustee is authorized to act on behalf of all of the certificate
holders under the lease-purchase agreement. In most respects, the
certificates of participation are structured to have exactly the
same rights and features as bonds.

d. The legal ramifications of "non-appropriation" and "non-
substitution" clauses are mentioned later. However, for purposes
of structuring a transaction, it is important to realize the effect
of inserting a provision that states, in effect, the municipality
can get "off the book" any year it determines not to "renew" or not
to appropriate funds to make rental or lease payments. Lenders and
underwriters have struggled gamely with this problem and have
devised several methods of assuring, to the extent possible, that
the municipality won't simply walk away. These include:

i. "Best Efforts" clauses to require the 1lessee's

officers to use their best efforts to obtain funding for the rent
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payments. Such provisions usually include an obligation on the
executive to include the item in the budget submitted to the
legislative branch;

ii. Non-substitution clauses, in which the governmental
lessee agrees not to use property performing a similar function for
a specified period if the contract is terminated for non-appropria-
tion. The validity of such clauses, as mentioned below, is
unclear;

iii. Representations (and factual determinations) that
the facility to be lease-purchased is "essential" to the munici-
pality make the investor more confident that payments will be made
because the municipality "needs" the facility. Such considerations
apparently did not deter, for example, the State of Oklahoma from
cancelling its lease of IBM computer equipment that is now the
subject of litigation in Oklahoma. The Indiana National Bank v.
State of Oklahoma Department of Human Services, CJ 86-5982 (D.C.

Oklahoma County). Nor did such concerns deter the Minnesota State

Zoo Board and the State of Minnesota from disavowing its install-
ment sale obligation with respect to a ride facility at the Dakota
County Zoo. U.S. Fire Insurance v. Minn, State Zoological Board,
307 N.W.2d 490 (1981). Perhaps the most succinct listing of the
considerations of the investor in a certificate of participation
transaction is set out in the Standard & Poor's criteria for rating

structured lease transactions attached as Exhibit A.
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IV. Legal Authorization.

Legal authority for entry of lease or purchase trans-
actions is generally found under general language of statutes or
charters permitting leasing, purchase or the acquisition of real
or personal property. For a helpful survey of the general laws
relating to governmental leases in each of the 50 states see G.
Markikes, P. Cone & J. Horn, Governmental Leasing: A Fifty State
Survey of lLegislation and Case Law, 18 URB. LAW 1 (1986).

a. Lease v. Installment Sale.

Whether a lease as opposed to installment purchase is
entered is sometimes dependent on counsel's view of the answers to
the following questions:

i. Does a statute permitting "purchases" also permit
purchase in installments? If not, then a lease is indicated.

ii. Is the location of legal title important? For
example, title in the 1lessor in a lease transaction may cause
lessor to incur ad valorem taxes. To avoid this, an installment
sale agreement with title passing immediately may solve the
problem. May title pass to the municipality immediately in an
installment sale situation? May it pass immediately in the lease
situation and still have the transaction characterized as a lease?
In some states, title must remain with the lessor in order to avoid
an invalid mortgage or other encumbrance of public property or

challenge of the contract as invalid debt.
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iii. In the case of the acquisition of a facility to be
constructed, is the municipality legally empowered to 1lease
equipment or assets that have not been built or delivered? Wwill
an installment purchase agreement be more consistent with the
acquisition of an asset to be built but for which purchase price
installments must be made prior to completion of construction?

b. Procurement Laws; Minority Business Enterprise.

Although the provisions of law relating to the sale of
bonds at competitive sale can usually be avoided in a 1leasing
transaction, the lease or purchase of property is often the subject
of procurement laws. If such laws are not observed, the lease can
be invalidated and the municipality/lessee relieved of any obliga-
tion to pay rent. See McBirney & Associates v. State (alas. S.Ct.,
April 15, 1988) 753 P.2d 1132. Included among the "procurement"

rules that may require compliance are minority business enterprise

quotas and "set asides". The possibility of lengthy and risky
challenges to a leasing transaction after closing based on factual
issues are one of the features of such transactions that are often
avoided by mechanical procedural compliance in bond issues.
c. Lease v. Debt.

i. As previously noted, the key issue in the validity
of a municipal lease or conditional purchase agreement is the
characterization of the agreement for state and local law purposes

as something other than debt. The most usual method by which this
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is achieved is the insertion of a so~called "non-appropriation
clause" or "fiscal funding clause". See examples at Exhibit B.
This clause provides that the obligation of the governmental unit
to continue making payments under the contract is subject to annual
or biennial appropriation of the funds necessary to make the rental
payments for the subsequent fiscal year or biennium.

ii. In some states, a lease-purchase contract may not
be automatically renewed from year to year. The governmental unit
must take specific action to renew the contract. The point is that
the governmental unit must not be under any compulsion to renew the
lease, and different lawyers view differently the level of "compul-
sion" that the jurisdiction may be under before invalidating the
lease. For example, most leases contain a covenant to use best
efforts to budget and appropriate funds to make the rental payments
required by the lease-purchase contraot. Some lawyers worry, how-
ever, whether this "obligation" results in a compulsion sufficient
to cause the agreement to constitute debt. See further discussion
under "Recent Developments".

iii. Typically, the governmental lessee bears full risk
of loss after delivery and acceptance of the property. In the
event of total damage or destruction to the property, the govern-
mental lessee must pay the then stipulated purchase price for the
property, normally covered by the proceeds of insurance required

to be obtained by the lessee. Some attorneys question whether such
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provisions will push the contract over the line and cause them to
constitute debt.

iv. "Non-substitution clauses", pursuant to which the
governmental lessee agrees not to use property performing a similar
function for a specified period if the contract is terminated
because of non-appropriation, is also often included. However, the
validity of such clauses has not been tested. Once again the
tension between the rating agencies/purchasers on the one hand and
the need to avoid the characterization of the transaction as "debt"
is intense. 1If the property financed is truly "essential" to the
municipality, there is always a question as to the legal ability
of the municipality to contract away its sovereign power to acquire
essential facilities. Once again, the argument will probably be
that what is "essential" for purposes of satisfying a rating agency

may not be '"essential" to the operation of the affairs of

government.

V. Recent Developments.

a. While the general history of municipal leasing has been
one of great expansion, not all of the recent cases have been
positive. Challenges in New Mexico, Oklahoma and South Carolina
have all generally focused on the distinction between leasing and
debt. Unfortunately, sometimes bad cases make for bad law. The

cases focusing on the validity of leasing as debt are Caddell v.
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Lexington County School District No. 1, 88-CP-32-190 (Court of

Common Pleas) (presently on appeal to the South Carolina Supreme
Court), Montano v. Gabaldon, VA 88-94-CV (presently on appeal to
New Mexico Supreme Court), Board of State Commissioners of San

Miguel cCounty v. GELCO Municipal Services Company, 87-0149-SC

(District Court of New Mexico), and The Indiana National Bank v.

State of Oklahoma Department of Human Services, CJ 86-5982 (D.C.
Oklahoma County) which all involve challenges to municipal leasing.

b. In the Caddell case in South Carolina, the School Board
in question had proposed and lost three referendums to issue bonds,
and therefore chose to do a lease mechanism using non-appropriation
language. The lower court held that the non-appropriation language
did not insulate the lease in question from constituting debt. 1In
the New Mexico case, the Attorney General of the State of New
Mexico reversed long-standing opinions of the Attorney General's
office and suggested that leases, particularly for essential
projects, could not avoid the characterization of impermissible and
invalidly issued debt. The lower court in the Montano case in New
Mexico has upheld the validity of the lease and the matter is now
on appeal. The challenge in Oklahoma involves the State of
Oklahoma's repudiation of a non-substitution clause in the lease.
This is another egregious case in which the state leased earlier
generation IBM equipment and immediately replaced it with later
model equipment in contravention of a non-substitution provision

V=-/vy
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in a lease. It is possible that the Oklahoma courts may avoid
reaching the gquestion of the validity of the non-substitution
clause and the validity of a non-appropriation clause in this
matter because the non-substitution clause was added to the lease
after the competitive bidding process for the equipment was
completed and the non-substitution clause was not part of the
competitive bid process. Accordingly, the clause may be held to
have been improperly included in the contract. Happily, at least
one case hus recently upheld leasing. In a case recently decided
in the North Dakota Supreme Court, Haugland v. City of Bismarck,
the Court recently upheld a municipal lease against a challenge
that it created constitutional "debt".

c. Another court decision of some interest is Pollard v.
City of Bozeman (Montana Supreme Court, August 20, 1987) 741 P.2d
776, in which the Montana Supreme Court held that title of the
facility in the lessor resulted in the imposition of ad valorem
taxes despite the fact that the facility was leased to a govern-
mental entity. This case may be an aberration, but it shows the
potential importance of the location of title to the equipment.

d. Another recent trend, which is probably a direct result
of the Tax Reform Act of 1986, is that municipal leasing and the
sale of certificates of participation are likely to become much
more commonplace in transactions in which interest is not exempt

from federal income taxation. For the same reasons that many
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issuers are finding it necessary or desirable to issue taxable debt
and taxable bonds, it is also desirable to issue taxable certifi-
cates of participation. Many of the same state and local issues
will arise in connection with taxable transactions, but to some
extent the tension between having to characterize the leasehold
interest as debt for purposes of federal income taxes, as opposed
to "non debt" for purposes of state law, will disappear. This is
an emerging phenomenon, but issuers will be anxious to issue
taxable certificates of participation for the same reasons that
they have sought to engage in municipal leasing transactions,
namely, to avoid the various limitations and restrictions incident
to the creation of debt.

e. Another recent phenomenon that is becoming an important
issue in leasing transactions involving the acquisition of real
property is the application of the so-called Superfund (CERCLA &
SARA), 42 U.S.C. Sections 9601, et seq. and parallel state
legislation, since in the typical transaction the lessor is an
"owner" and therefore strictly 1liable for hazardous materials
clean-up and damages costs. Lessors and therefore investors in
certificates of participation will become increasingly hesitant to
become involved in municipal leases of realty without adequate
assurances that appropriate due diligence has been undertaken,
including, at the least, testing the property for the presence of

hazardous materials or substances. Even if lessors and their
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assignees do not worry about being charged with a clean-up, this
law will certainly affect the approach of municipal leasing
companies when they are dealing with real estate leases. Since the
existence of hazardous waste on the property may result in a non-
appropriation of additional rentals, proper on-going management and
supervision of the operator's activities are essential.

£. The final case that must be mentioned in any discussion
of municipal 1leasing is the celebrated case of United States

Leasing Corp. v. City of Chicopee (Mass. S.J. Ct., April 19, 1988)
521 N.E.2d 741. In this case, the City of Chicopee entered a

leasing transaction for a term of five years with the usual non-
appropriation provisions and actually made the payments for the
first two years. Unfortunately, the City Charter contained a
provision requiring that the Mayor of the City sign any such
contract as a pre-condition to its validity, and the Mayor had not
signed it. The lease was declared invalid despite the fact that
two years' payments had been made and, more importantly, the fact
that the City Solicitor signed an opinion to the effect that the
lease was binding and enforceable. While the facts in the case do
not so state, it is doubtful that the United States Leasing
Corporation can find much comfort in the fact that it had an
opinion of counsel for the City under the circumstances. The
"trend" occasioned by such cases would clearly be the continued and

increased involvement of outside bond counsel and special tax
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counsel in municipal leasing transactions which, depending on your

point of view, is not an entirely undesirable result.
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STANDARD & POOR'S DEBT RATINGS CRITERIA

EXHIBIT A

LEASE OBLIGATIONS

Lease obligation criteria

This policy statement updates and expands SEP's
tar-erempt lease obliyation criteria. Over the years,
S&P has rated numerous lease transactions both of
the instalment-sales and leveraged-lease types, for
both real and personal property. Although the basic
rating approach remains unchanged, some new inno-
vations in the field, such as “master " leases and lease
pools, have required some additional criteria imple-
mentation.

Lease-secured ratings differ depending on the
lease provisions and the strength of the repayment
source. Because constitutional and statutory laws
regarding leases vary, few generalizations can be
made about them. However, lease obligations gener-
ally fall into two categories:

(1) Leases resembling long-term debt.

(2) Higher risk obligations requiring annual ap-
propriations and having limited legal reme-
dies.

Ratings for the first category emphasize the long-
term and binding nature of certain leases regardless
of whether they are considered debt for other pur-
poses such as debt limits or voting requirements. In
cases where the lease is long-term, where the lessee
covenants to budget and appropriate, where failure
to appropriate constitutes an event of default, and
where the legal recourse of a holder is similar to
that of a long-term debt holder, ratings may be as
high as the lessee’s senior debt rating, depending on
the capacity to make lease payments.

The second category involves leases which depend
on budgetary appropriations (fiscal funding) by the
lessee, and where legal remedies are limited in the
event of nonappropriation. Owing to the risk that
lease payments may be terminated before the obli-
gation is repaid, ratings on these transactions are
lower than the lessee’s full faith and credit rating.
Typically the lease rating is one full category below.

To rate a lease transaction requiring an annual
appropriation, S&P evaluates the following:

—General creditworthiness of the lessee.

—Essentiality of the leased property.

—Security features in the lease agreement.

In addition, an opinion from a recognized bond
counsel is necessary stating that the agreement is a
net lease without the right of offset. A second opin-
ion from lessee’s counsel is also required stating
that the lease transaction is valid, legal, binding,
and enforceable.

Rating approach

S&P will rate a lease upon receipt of a formal ap-
plication. If the entity appropriating the lease pay-
ments is rated, a meeting with S&P may be optional.
However, the nature of the leased property or lessee
may make a meeting advisable. All documentation is
due at least two weeks before the rating date. If ad-
ditional information is needed, the process may take
longer.

Lease ratings reflect the credit qualities of the les-
see and, therefore, the analysis begins with a review
of the lessee’s long-term creditworthiness. Since the
lease payments are generally not a direct and con-
tinuing obligation, the lease rating is lower than the
lessee’s senior debt rating unless additional credit
strengths are present.

After assessing the lessee's general credit
strengths, the analysis focuses on the potential for
an event of nonappropriation. Since leases must gen-
erally be renewed annually or biannually, nonappro-
priation is a major risk for the lessor and, by assign-
ment, the certificate holder. Whether or not funds
will be appropriated often depends on the impor-
tance of the leased property in providing essential
services such as police and fire protection, general
government or courthouse facilities or utility ser-
vices. In addition, personal property leases for tele-
communication systems, fleet purchases of rolling
stock (such as police and fire vehicles), and central-
ized computer equipment are usually considered es-
sential. The use of the property is more important
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than its potential for technological obsolescence.
However, the lease term should be matched to the
property's useful life. S&P, therefore, gives greater
weight to leased properties fulfilling essential roles.
Leases for less than essential, real or personal prop-
erty are viewed as weaker credits unless the lessee
demonstrates—usually via a certificate of essential
use—the need for the leased property. In all cases,
the risk of nonappropriation may be reduced by the
presence of a non-substitution provision which pre-
cludes the lessee from using the same or function-
ally similar property for at least 30 days in the event
of nonappropriation. For property such as seasonal
equipment, a longer period may be more suitable.

The history of legislative-authorizations for lease
financings, prior leasing experience, and the “in-
tent” of the lessee (indicated, for example, by an ey-
uity interest in the leased property) are all impor-
tant in determining lease ratings. These factors,
however, are not substitutes for adequate legal pro-
tections. In some states, owing to constitutional or
political limitations, lease debt is the only financing
option. This tends to enhance these financings. For
those leases where the effective date depends on suc-
cessful completion or acceptance of the property, the
rating is “provisional.” For a master lease, when the
lessee uses one agreement for multiple leased prop-
erty, S&P requests that acceptance and the effective
date of lease payments be tied to the receipt of the
major lease component. The lessee can also substi-
tute other leased property to assure timely pay-
ments. Particularly for state level master-leases
where numerous operating departments may be in-
volved, a simplified appropriation process helps as-
sure the timely payment of obligations. A debt-ser-
vice reserve can provide additional strength.

A rating is assigned for each issue accepted for re-
view, whether or not it is of investment grade qua_li-
ty. Applications which do not meet S&P's basic cri-
teria may not be accepted. ) )

The following structural elements are viewed posi-
tively. Their absence or significant variation may
adversely affect the rating:

—The term of the lease matches the term of the
issue. This avoids exposure on renegotiation; if
state law prohibits long-term leases, renewal
should be automatic.

—The lessee unconditionally agrees to make
rental or purchase-option payments as agree_d.
Such payments are not subject to counterclaim
or offset pending the outcome of possible litiga-
tion over the leased property, the lease agree-
ment, or any other aspect of the transaction.

—The lessee agrees to request appropriations for
lease payments in its annual budget.

—The lease has a nonsubstitution provision 'of at
least 30 days in the event of a nonappropriation.

—1In the event of a nonappropriation, the lessee
agrees to make the specified purchase-option
payment or to return the leased property to the
lessor at its own expense.

—The lessee agrees to maintain the leased prop-

ii

erty in good repair and to insure it against loss
or damage in an amount at least equal to the
purchase-option value or replacement costs, if
repair and replacement are mandated by the
lease agreement. If applicable, the lessee main-
tains business interruption insurance and a spe-
cial hazard policy. Self-insurance for these risks
is permitted, so long as adequate reserve levels
are maintained.

—For corporate lessors, there must be a sale and
absolute assignment of lease rental payments to
the trustee. This assures timely payment to the
certificate holders if the lessor becomes insol-
vent. Other methods of “insolvency-proofing”
the lessor must be provided for leveraged lease
transactions.

—A security interest in the leased property is pro-
vided.

—Potential taxability exposure to the certificate
holders should be addressed.

—Permitted investments for “trusteed funds”
should meet applicable guidelines.

Documentation requirements

The following documentation is required:

-— A completed rating application.

— A bond ordinance or trust agreement.

—An official statement or private place-
ment memorandum.

~ Authorizing resolution of the governing
body.

—The lease agreements.

— An assignment agreement.

—The lease payment schedule with princi-
ple and interest components and the end
payment in each year.

— A description of the lessee, its functions,
services, management, and budgeting
process, particularly as it concerns the
lease payments.

— A general description of the leased prop-
erty.

—A certificate of essential use describing
the purpose and function of the leased
property, focusing on its importance to
the performance of the lessee's services
for the duration of the lease term.

—I|f applicable, a delivery and instailation
schedule and a copy of the acceptance
certificate.

—The opinion of a recognized bond coun-
sel that the lease agreement is a net
lease without the right of offset, and an
opinion from lessee’'s counsel that it is
valid, legal, binding, and enforceable in
accordance with its terms.

Additional documentation may be requested if

needed.
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EXHIBIT B

Section . Nonappropriation.

In the event sufficient funds shall not be appropriated
for the payment of the Purchase Installments required to be paid
under Exhibit to continue the acquisition of the Facility,
Purchaser may terminate this Agreement at the end of the last
fiscal year or earlier date for which an appropriation is available
and Purchaser shall not be obligated to make payment of the
Purchase Installments provided for in this Agreement beyond the
last date for which an appropriation is available. Notwithstanding
any provision of this Agreement to the contrary, if a request for
an appropriation to pay a Purchase Installment has been made by the
Governor to the General Assembly and the General Assembly fails to
make the appropriation requested, the Purchaser shall have the
right to terminate this Agreement as set forth in this Section _
. Purchaser shall deliver notice to Seller of such termination
no later than 30 days after the Purchaser has knowledge that an
appropriation will not be available. The failure to give such
notice shall not extend the term beyond such fiscal year. Upon
termination of this Agreement for nonappropriation, the obligations
of the Purchaser requiring the expenditure of money will cease so
long as all payments previously approved or appropriated have been
made, and all title and interest of the Purchaser in the Facility
will terminate and, subject to the Mortgage, be conveyed to Seller,
who may thereupon take possession of the Facility and may take such
other actions as are permitted to be taken upon an Event of Default

as provided in Section hereof.
Section . Ccurrent Expense.

The obligations of the State under this Lease, including
its obligation to pay the Rental Payments due with respect to the
Project in any Fiscal Year for which this Lease is in effect, shall
constitute a current expense of the State for such Fiscal Year and
shall not constitute an indebtedness of the State within the mean-
ing of the Constitution and laws of the State. Nothing herein
shall constitute a pledge by the State of any taxes or other
moneys, other then moneys lawfully appropriated from time to time
by or for the benefit of the State in the State of 's
annual budget and the proceeds or Net Proceeds of the Project, to
the payment of any Rental Payment or other amount coming due
hereunder.
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Section . Termination of Lease.

The State shall have the right to cancel and terminate
this Lease, in whole but not in part, at the end of any Fiscal Year
of the State, in the manner and subject to the terms specified in
this Section and Sections and , 1f the State of _
's legislature does not appropriate moneys suffi-
cient to pay the Rental Payments coming due in the next Fiscal
Year. Lack of a sufficient appropriation shall be evidenced by a
specific provision in a State of 's law
appropriating moneys to or for expenditure by or on behalf of the
State, which prohibits the expenditure of State funds for this
purpose. The State may effect such termination by giving

a written notice of termination and by paying to
any Rental Payments which are due and have not been paid at
or before the end of its then current Fiscal Year. The State shall
endeavor to give notice of termination not less than sixty (60)
days prior to the end of such Fiscal Year, and shall notify
of any anticipated termination. 1In the event of
termination of this Lease as provided in this Section, the State
shall deliver possession of the Project to in
accordance with Section , and release its interest in the
Improvements and the Equipment granted under this Lease within ten
(10) days after the termination of this Lease; it being understood
and agreed that in no event shall the State be obligated to deed
its fee title in the Land to .
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BONDS AND WARRANTS

percent (25%) of the revenues from sales ot
service of such utility for the preceding year.
Such warrants shall be redeemed within
three (3) years from date of issuance and
shall bear interest at a rate of not to exceed
the maximum rate of interest prescribed by
K.S.A. 10-1009.

History: L. 1941, ch. 98, § 2; L. 1970, ch.
64, § 7; March 21. :

Research and Practice Aids:

Municipal Corporationse=904(1).
C.J.S. Muncicipal Corporations § 1900.

10-11168b. Lease or installment-
purchase agreements; agreements for elec-
tric interconnection or transmission facili-
ties; when allowed under cash-basis law.
Noti'xing in the provisions of K.S.A. 10-1101
et seq. shall -prohibit a municipality from
entering into (1) an agreement to pay for
electric interconnection or transmission fa-
cilities or services, (2) a lease agreement,
with or without an option to buy, or (3) an
installment-purchase agreement, if any of
such agreements specifically state that the
municipality is obligated only to pay peri-
odic payments or monthly installments
under the agreement as may lawfully be
made from (a) funds budgeted and appro-
priated for that purpose during such munic-
ipality’s current budget year or (b) funds
made available from any lawfully operated
revenue producing source.

History: L. 1980, ch. 51, § 1; April 12.

10-1117. Clerk or secretary; record of
moneys; contracts and indebte:{ness of mu-
nicipality; records of orders, warrant
checks; exhibition of records upon request;
notice. The clerk or secretary of every mu-
nicipality shall keep a record of the amount
of money in the treasury and each particular
fund and shall keep a record of all indebt-
edness and contracts creating a liability
against the municipality. In such records
there shall be shown the date of the making
of the contract or the creation of the debt, the
amount of the contract or debt, the time
payable, and the particular fund from which
payment is to be made. Such clerk or secre-
tary shall also keep a record of each order,
warrant check or check, drawn on the trea-
sury and paid, giving the date of payment.
Such clerE or secretary shall, upon. the re-
quest of any person, exhibit such records to
such person and any person contracting
with the municipality shall be chargeable

616

with' knowledge of what such records con-
tain. -

History: L. 1933, ch. 319, § 17; L. 1973,
ch. 54, § 1; L. 1974, ch. 48, § L; July 1.
Law Review and Bar Journal References:

Budget law provisions discussed, Fred E. Gulick, 14
J.B.AK. 100, 103 (1945).

CASE ANNOTATIONS
1. Purpose of act discussed; applies to statutory

claims. Shouse v. Cherokee County Comm’rs, 151 K.
458, 461, 462, 99 P.2d 779. Affirmed: 152 K. 41, 102

- P.2d 1043.

10-1118. Treasurer; record of moneys
on hand and in each fund; exhibition of
record or statement in writing. The treasurer
of every municipality shall keep a record of
the amount of money on hand in the trea-
sury, which record shall show at all times
the amount of money in each particular
fund. Such treasurer shall, upon the request
of any person, exhibit such record to such
person or give such person a statement in
writing, showing the balances on hand in
each of the funds of the municipality.

History: L. 1933, ch. 319, § 18; L. 1973,
ch. 54, § 2; July 1.

CASE ANNOTATIONS

1. Purpose of act discussed; applies to statutory
claims. SYxouse v. Cherokee County Comm’rs, 151 K.
458, 461, 462, 99 P.2d 779. Affirmed: 152 K. 41, 102
P.2d 1043.

10-1119. Void contracts and orders.
Any contract entered into between the gov-
erning body of any municipality and any
person, which violates the provisions of this
act, shall be void, and any order, warrant,
check or other evidence of indebtedness
drawn on the treasurer of any municipalit
in violation of the provisions of this act shall
be void.

History: L. 1933, ch. 319, § 19; March
31.

Law Review and Bar Journal References:

Negotiated agreements would be invalid if they vio-
lated the cash basis school financing laws, Larry L.
Deemer and Robert J. Fowks, 7 W.L.J. 291, 297 (1968).

CASE ANNOTATIONS

L. Teacher’s contract creating indebtedness in excess
of funds held void. Patterson v. Montgomery County
Comm’rs, 145 K. 559, 563, 66 P.2d 400.

2. Purpose of act discussed; applies to statutory
claims. S?xouse v. Cherokee County Comm’rs, 151 K.
458, 461, 462, 99 p.2d 779. Affirmed: 152 K. 41, 102

P.2d 1043.
3. Township’s lease purchase contract for road ma-

chinery held invalid hereunder. J. D. Adams Co. v. Dor
Township, 153 K. 623, 624, 625, 626, 627, 628, 631, 632,

113 P.2d 138.
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72-8223

SCHOOLS

ior college may employ school security of-
ficers to aid and supplement law enforce-
ment agencies of this state and of the
community in which such school district or
community junior college is located. The
protective function of such school security
officers shall extend to all school district
property and the protection of students,
teachers and other employees together with
the property of such persons on or in any
school property or areas adjacent thereto, or
while attending or located at the site of any
school or community junior college-spon-
sored function. While engaged in such pro-
tective function, as hereinbefore provided,
each school security officer so employed
shall possess and exercise all general law
enforcement powers and privileges in every
county in which there is located any part of
the territory of such school district or com-
munity junior college.

History: L. 1969, ch. 363, § 1; L. 1976,
ch. 321, § 1; July 1.

CASE ANNOTATIONS
1. Individual engaging in unofficial narcotics inves-
tigation is not exempted from weapons violation be-

cause he is a school security guard. State v. Hargis, 5
K.A.2d 608, 610, 620 P.2d 1181.

72-8223. Payment of student tuition by
board of social welfare in certain cases. The
state board of social welfare shall pay tu-
ition to the board of education of any school
district for children in any institution under
the jurisdiction of the state board of social
welfare who attend any of the schools of
such school district. The amount of tuition
shall be determined on the basis of the
average operating cost per pupil of said
school district, less the proportionate
amount of state aid received by such school
district as determined by the state board of
education.

History: L. 1969, ch. 313, § 1; July.l.

72-8224.

History: L. 1970, ch. 297, § 1; L. 1971, ch.
243, § 1; Repealed, L. 1974, ch. 309, § 7;
July 1.

72:8225. Lease of real and personal
property; exception; terms and conditions;
cash basis and budget laws not applicable.
The board of education.-of any school dis-
trict, as lessee or lessor, may enter into
written contracts for the use of real or per-
sonal property, except that no board of edu-
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cation shall enter into any contract under
authority of this section as lessor of any
school bus, as defined in K.S.A. 72-8301.
The term of any such lease may be for not to
exceed 10 years. Such lease may provide for
annual or other payment of rent or rental
fees and may obligate the school district to
payment of maintenance or other expenses.
Any contract made under authority of this
section shall be subject to change or termi-
nation at any time by the legislature. Any
assignment of rights in any contract made
under this section shall contain a citation of
this section and a recitation that the contract
and assignment thereof are subject to
change or termination by the legislature.
The provisions of the cash basis and budget
laws shall not apply to any lease n:ade
under authority of this section in such a
manner as to prevent the intention of this
section from being made effective.
History: L. 1970, ch. 298, § 1; L. 1977,
ch. 258, § 1; L. 1981, ch. 269, § 2; July 1.

72:8226. Budget and certification of
tax levies to pay certain bond issues; option
of boards of education. Notwithstanding any
of the provisions of K.S.A. 72-67,106, the
board of education of any unified school
district may elect to budget and certify tax
levies for the retirement of bonded indebt-

edness of any disorganized school district if-

the building or facility for which such
bonded indebtedness was created is located
within such unified school district. Any
such board of education so electing shall
notify the county clerk of any county in
which any of the former territory of such
disorganized school district is located on or
before August 25 of the year preceding the
year in which the next installment of such
bonds and the interest thereon shall be-
come due and payable. Tax levies under
this section shall be made on the territory of
the disorganized school district unless oth-
erwise provided by special act of the legis-
lature. Funds collected from such levies by
any county treasurer shall be distributed to
the school district in the same manner as
other school funds are distributed, and the
school district shall forward such bond and
interest installments to the state treasurer in.
the manner prescribed by law. No bonded
indebtedness levy shall be made by. any
county clerk pursuant to K.S.A. 72-67,106
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