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MINUTES OF THE __HOUSE  COMMITTEE ON AGRICULTURE

The meeting was called to order by Representative Lee Hamm
Chairperson

9:05 am/pmxon Thursday, March 7 19.91in room _423-=8 of the Capitol.

All members were present excentx

Committee staff present: Raney Gilliland, Legislative Research
Jill Wolters, Revisor of Statutes Office
Pat Brunton, Committee Secretary

Conferees appearing before the committee: Jack Selzer, Counsel for Western Retail

Implement and Hardware Association,
Kansas City, Missouri

Donald H. Defoe, Manager, State Governmental
Affairs, Caterpillar Inc., Springfield,
Illinois

Jerry Parkin, Director, State Government
Affairs, Deere & Company, Des Moines, Iowa

Dick Dilsaver, representing Kansas Lawn
Mower Manufacturers

Chairman Hamm opened hearings on HB 2379 - an act concerning certain
contracts to maintain stocks of outdoor power equipment and requlating
the business relations between independent retailers and outdoor power
equipment suppliers.

Jack Selzer, Attorney, representing Western Retail Implement and Hardware
Association testified in support of HB 2379. Mr. Selzer presented the
committee with a revision to HB 2379 which reflects compromises made
at pre-negotiations between the dealers association and two major
manufacturers, Caterpillar and John Deere. He stated the outdoor power
equipment dealers of Kansas seek the same protection which has already
been given to the Kansas farm implement dealers, 1in similar Kansas
statutes that prevents, among other things, cancellation, termination
or non renewal of a dealership agreement unless there 1is reasonable
justification. (Attachment 1).

Donald Defoe, Caterpillar Inc., testified in favor of HB 2379. He stated
the legislation is a fair and balanced bill which provides a regulatory
framework for supplier/dealer agreements. Further, the framework will,
they believe, provide necessary protections for dealers and, at the same
time, maintain the right of a manufacturer to determine who can best
represent its product in the marketplace. (Attachment 2).

Jerry Parkin, Deere & Company, testified on HB 2379 informing the
committee his company had no objections to a favorable action on HB 2379,
with the amendment. (Attachment 3).

Dick Dilsaver, representing Kansas Lawn Mower Manufacturers, testified
before the committee in opposition to HB 2379. He stated the bill is
unnecessary, is unfair and does not deserve the committee's approval.
(Attachment 4).

K. O. Dixon, President, Dixon Industries, Inc. furnished the committee
with a copy of written testimony in opposition to HB 2379. (Attachment
5).

Chairman Hamm requested that Mr. Dilsaver and Mr. Selzer try to reach
an agreement on the proposed legislation and the committee will take

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of




CONTINUATION SHEET

MINUTES OF THE __HOUSE COMMITTEE ON AGRICULTURE

room __423-8 Statehouse, at _9:05 __ am./B%X on Thursday, March 7 1991

some kind of action at the next committee meeting. The two parties agreed
they would try to reach an agreement.

The meeting adjourned at 9:50 a.m. The next meeting of the House
Agriculture Committee will be Friday, March 8, 1991 at 9:00 a.m. in room
423-5, State Capitol.
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KANSAS OUTDOOR POWER EQUIPMENT
FAIR DEALERSHIP STATUTE

This explanation of House Bill No. 2379 was prepared by aftorney Jack Selzer,
counsel for the Western Retail Implement and Hardware Association, with headquarters in

Kansas City, Missouri.

The membership of the Association passed a resolution directing sponsorship of this
Bill which would balance the rights and duties of outdoor power equipment dealers and
manufacturers in Kansas.

The Association represents the interest of over 600 equipment dealers in the states
of Kansas and Missouri and 900 hardware dealers located in the midwest. In Kansas there
are approximately 200 equipment dealers who are members of the association. Every county
in Kansas has either a hardware dealer or equipment dealer who is a member of Western
Retail Implement and Hardware Association.

This legislation is not unique. Quite the contrary--it is very common. Attached to
this explanation is a summary of state legislation showing that most states have similar
legislation. Furthermore, the outdoor power equipment dealers of Kansas seek the same
protection which you have already given to the Kansas farm implement dealers, in similar
a similar Kansas statutes that prevents, among other things, cancellation, termination or non
renewal of a dealership agreement unless there is reasonable justification.

Furthermore, many midwestern states have statutes protecting equipment dealers.
In particular, Hllinois, Missouri, Indiana, Michigan, Minnesota, Wisconsin all have broad
statutes affecting the manufacturer/dealer relationship.

The outdoor power equipment dealers of Kansas would like to avoid any legislation
if the dealers could accomplish their goals of basic fairness through contracts with the
manufacturers. Unfortunately, manufacturers have a bargaining position far superior to that
of the dealers and they use it. The dealership contracts are drafted by skilled attorneys for
the manufacturers and are one-sided and unfair. You are not being realistic if you think
that a dealer can sit across the table from a manufacturer and negotiate fair and equal
terms in the dealership agreement, reflecting give and take. Instead, the manufacturers
make the agreement a "take it or leave it" proposition.

With these general comments in mind, we turn to the specifics of House Bill No.
2379. The statute governs the relationship between businesses that sell and repair outdoor
power equipment and the manufacturers and distributors of such equipment.

The bill provides that upon termination of a dealership, the manufacturer has the
obligation of repurchasing the equipment and repair parts on hand at the date of
ermination. Under the bill the manufacturer would pay ninety percent of the current net
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cost of all new equipment and ninety percent of the current net price on repair parts at the
price listed in the current price list. This repurchase obligation gives the dealer a market
for the equipment and repair parts upon termination. In general, the dealer would be paid
the amount it had previously paid the manufacturer for the equipment and the repair parts,
less 10%. The manufacturer then can sell this new equipment and parts for a profit and put
these items back in the stream of commerce through its other dealerships. The buyback
provision is balanced and fair. There are eleven listed, reasonable exceptions on what the
manufacturer must buy back. If the manufacturer does not comply with these buy back
obligations, it is liable for the attorneys fees and one hundred percent of the net cost of such
machinery and repair parts. ' «

The most important protection for the dealer is that the bill makes it unlawful for
a manufacturer to terminate, cancel, or faii to renew a dealer without good cause. A real
problem in the industry is that a manufacturer under their contract can cancel a dealer at
any time for no good reason. There are situations where a dealer has been in business for
20 years or more with several generations in the business. The dealer has done a good job
and established the line in the community. One day, he gets up in the morning and is
canceled for no good reason. This is wrong and the statute prevents this.

This part of the statute is also balanced. A manufacturer can cancel a dealer after
notice and a failure to cure for good cause. Good cause means the failure by the dealer to
substantially comply with the essential and reasonable requirements imposed upon the
dealer by the contract so long as the requirements of the contract are not different from
those requirements imposed upon similarly situated dealers. As you can see, Section 6 of
the Bill provides eight listed conditions allowing cancellation by the manufacturer. If a
manufacturer violates this section, it is liable for all damages sustained by the dealer
including attorneys fees.
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Laws for Farm, Utility, and Industrial Eguipment

Laws governing manufacturer-dealer relationships cover two
major areas. First, the repurchase by a manufacturer of new
inventory of a dealer upon termination. Second, fair dealership
statutes require good cause for termination and fair treatment of
dealerships. Each state and the federal government enforce laws
governing the relationship of motor vehicle manufacturers and
dealers. Those laws are "specific" to the motor vehicle industry.
The following chart, compiled in 1990, identifies industry-specific
laws (and several laws of general application) which govern the
relationship of power equipment manufacturers and dealers: farm
equipment ("F") includes tractors, combines, tillage and other
agricultural equipment, accessories, attachments and parts.
Utility equipment ("U") includes lawn & garden, outdoor power, and
landscape maintenance equipment, accessories, attachments and
parts. Industrial equipment ("I") includes heavy equipment,
accessories, attachments, and parts used for industrial,
maintenance, and construction applications.

State Statute Repurchase Good Cau
F U I F U I

Alabama 8-22-1 to -14 (1975) F FU I F FU I
Arkansas 4-72-301 to -309 (1979) F FU I

4-72-201 to -210 (1977)2?
California

20000-20043 Bus/Prof Code?
Colorado 35-38-101 to -110(1984) F
Connecticut 42-133e to -133g (1985) Retailers Retaile
Delaware 6-2720 to 2727 (1987) F U I F U
Florida 686.201 to -.418 (1987) F F
Georgia 13-8-11 to -25 (1982) F ' F

13-8-31 to -45 (1982) ¥ ' F

10-1-730 to ~-740 (1989)
Idaho 28-23-101 to -111 (19 ) F
Illinois 83 Laws 83-410 (1983) F I

89 Laws 86-259 (1989) U
Indiana 15-7-7-1 to -18 (1989) F I,
Iowa XIII 322D.1 to —-.6 (1984) F
Kansas 16-1001 to -1006 (1976) F

16-1201 to -1208 (1986) F
Kentucky XXIX 365.800 to -.840 F U I

(1986)
Louisiana 51-1A-2-481 to -488 F U I
(1975)

Maine 89 Laws 387 (1989) F U I Notice
Maryland 87 Laws 752-3 (1987) . F I Notice
Michigan 84 Laws 341 (1984) F U

89 Laws 296 (1990) U I
Minnesota 325E.05 (1985;1988) F
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State

Mississippi

Missouri

Montana
Nebraska
New Mexico

New York

North Carolina

North Dakota

Ohio
Oklahoma

Oregon

Pennsylvania

S. Carolina
S. Dakota

Tennessee

Texas
Utah

Virginia

Washington
W. Virginia
Wisconsin

Wyoming

Statute

75-77-1 to -19
407.400
407.850 to —.885

(1982; 1987)
407.890 to —.898
30-11-701 to =713 (1985)
69-1501 to -1504 (19 )
57-23-1 to -8 (1978)
88 Laws 688 (1988)

66-180 to -188 (1985)

51-07-01 to -01.1 (1975)

51-20.1 to -20.1-03 (1987)

87 Laws S/B 157 (1988)
15-5-241 to -251 (1982)

50 646.415 to -.415
(1987)

87 Laws 86 (1987)
39-59-10 to -130 (19_ )
37-5-1 to -9 (1977)

47-19-101 to -110 (1977)

86 Laws 573 added obsolete parts

83 Laws 337 (1983)
89 Laws S/B 70 (1989)

59.1-344 to -352 (19 )
59.1-353 to -363 (1988)

19.98.010 to -.910 (1976)
47-11F-2 to -8 (1989)
135.01 to —.07 (1983)

40-18-101 to -107 (1987)
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F §) I
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F
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F I
F
F I
F
F U I
F

I
F I
¥ I
F
F U
F U I
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F FU I
F I
F U I
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F I
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Good Cause

¥ U I
Notice
F
U
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Notice
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F I
Notice
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Notice

Good Cause
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HOUSE BILL No. 2379
By Committes on Agriculture

2-18

8§ AN ACT concerning certain contracts to meintain stocks of outdoor
9 power equipment and reguleting the business relations between
10 independent retailers and outdoor power equipment suppliers.

12 Be it enacted by the Legislature of the State of Kansas:

13 Section 1. The purpose of this act is to prevent erbitrary or

14  abusive conduct and to preserve and enhance the reasonable ex-

15 pectations for success in the business of distributing outdoor power

16 equipment. The retail distribution of outdoor power equipment, as

17 defined in this act, utilizing independent retail businesses operating

18 under agreements with suppliers, vitally affects the general economy

18  of the state, public interest, and public welfare, and it is necessary

20  to regulate the business relations betwsen the independent retailers

( 21  and the outdoor power equipment suppliers.

22 Sec. 2. As used in this act:

23 {a) “Outdoor power equipment” means and includes machinery,

24 equipment , attachments or repair parts therefor, used for industrial,
s 25 construction, maintenance, utility, lawn, garden, golf course, land-

26  sceping or grounds maintenance.

27 (b) “Retailer” means any person, partnership, firm, corporation,

28  associstion, or other form of business enterprise engaged in the

28  business of:

30 (1) Selling or leasing outdoor power equipment to the ultimate

31  consumer thereof; and

32 (2) repairing or servicing outdoor power equipment.

33 (€) “Contract” means either a written or parol agreement or ar-

34  rangement for a definite or indefinite period between a retailer and i

( 35 & supplier which provides for the rights and obligations of the parties
36  with respect to the purchase or sale of outdoor power equipment,

37 and which agreement, regardless of the retajler's territorial scope,
38 enntemplates the ostablishment ur waimtenance by the retailer of a

38 location within the state of Kansas at which outdoor power equipment
40  and services for the same are displayed, and offered or demonstrated
41  for sale.

( 42 (d) “Net cost” means the amount of money actually paid by a
43 retailer to the supplier.
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() “Cuvrrent net price” means the price listed in a supplier’s
price list or catalogue in effect on the date of termination of a
contract, less any applicable trade and cash discounts.

() "Supplier” means any person, partnership, corporation, as-
sociation, or any and all other forms of business enterprise engaged
in the business of manufacturing, assembly or wholesale distribution
of autdoor power equipment. The term “supplier” and the provisions
of this act shall be interpreted liberally, with regard to the equities
of the retailer, and in a manner not limited to traditional doctrines
of corporate successor liability, and the obligations of a supplier
hereunder shall consequently apply to any actual sucoessor in interest
to a supplier, including but not limited to, a purchaser of substantial
assets or substantial stock, any receiver, lrustee or assignee, or any
surviving corporation resulting from a merger, liquidation or reor-
ganization of the original or any intermediate suocessor supplier.

(@)—"Louse~ arrengement”’ -means-on arvengoment-whereby oo

agrees to purshase-euwidoor-pewer equipment-from any-eupplies
oloutdoorpower-equipment, te-lease suoh equipment-te<theultimate
wior—thoroef, to-vegisicr-the warranty tosuweh ultimete user-and-te
frnmer the~purchwse of sueh outdoor power-cquipment feom sueh
swppiier from the -retailer's—proceede of leases or by-floor plan axe
suagenmonts with—the supplier or-affiliates~or designees of-such
-

Sce. 3. (a) Whenever any retailer enters into a contract with a
supplier and such supplier or retailer terminates, cancels, fails to
renew, or in fact substantially discontinues such contract, such sup-
plicr shall pay to such retailer, or credit to such retailer’s account,
if and only to the extent that the retailer has outstanding sums owing
the supplier, unless the retailer should desire to keep all or part of
such merchandise, a sum equal to 90% of the net cost of all new,
unused, undamaged and complete outdoor power equipment, in-
cluding transportation charges which have been paid by such retailer,
and 90% of the current net prices of new, unused and undamaged
repair parts which had previously been purchased from such supplicr
preceding the date of notification of the termination, and held by
such rctailer on the date of the cancellation of such contrac(.@ah
supplicr shall repurshase-the retailess’s inventory ef-eutdoerpowes
equipinent- in anyp-leaso-ugrecment on-the date-of caneellatien fos
“e~amanal of the-sutstending balence due—for sueh—inventomy bo-

oon supplier and-retailer,umleys the-retailer-should desire to-kacp-
aay partox all or-gueh-inventery. Sueh-supplier-shall-also-repurchase
wt~fir market valuo-er-assume -future-lease—responsibilities fer—any

data-processimg-or telesemmunisation equipment andsoftwarewhich ./
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such supplier reguived retailen to obiein to—satisfy—the minimuwm
—equipmeatand_software_zequired-and- approve by the eupplierto,
esmmumicate «ith ﬂzo—supphegUpon the payment of such sum,
the title and right of possession of such outdoor power equipment
and repair parts and other equipment shall then pass to the supplier
making such payment, and such supplier shall then be entitled to
the possession of such outdoor power equipment and repair parts.
The retailer-shall-bave-a-continuing security_interest-in the-inventory
until such payment-by the supplier is reocived: All payments re-
quired to be made under the provisions of this section must be made
within 90 days after the return of the outdoor power equipment,
repair parts or other equipment. ARer 80 days, all payments or
allowances shall include interest calculated from the date of return
at the rate prescribed in K.S.A. 16-204, and amendments thereto.

(b) The provisions of this section shall not be construed to affect
in any way any security interest which the supplier may have in the
inventory of the retailer, except that any repurchase hereunder shall
not be subject to the pravisions of the bulk sales law or to the claims
of any secured or unsecured creditors of the supplier or any assignee
or the supplier until such time the retailer has received payment in
full, subject to any offset the retailer may owe to the supplier.

Sec. 4. @eep&—w&lh vespect lo—the provisien regarding repus-
ohase ofavetailers-inventory of eutdeor power equipmaent in-a loase
arvanpement, [The provisions of section 3 shall not require the re-
purchase from™a retailer of any:

(a) Repair part which is in a broken or damaged package;

(b) single repair part which is priced as a set of two or more
items;

(c) repair part which, because of its condition, is not resalable
as a new part;

(d) inventory for which the retailer is unable to furnish evidence,
satisfactory to the supplier, of title, frec and clear of all claims, liens
and encumbrances;

(¢) inventory which the retailer desires to keep, and for which
the retailer has a contractual right to do so;

() machines, equipment, and attachments which are not in new,
unused, undamaged, or complete condition;

(g) repair parts which are not in new, unused, or undamaged
condition;

(h) machines, equipment or attachments which were purchased
24 months or more prior to notice of termination of the contract;

(i) inventory which was ordered by the retailer on or after the
date of notification of termination of the contract;
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(i) invertory which was acquired by the retailer from any source
other than ‘he supplier or transferee of such supplier; or

(k) part that has been removed from an engine or short block or
piece of equipment or any part purchased separately that has been
mounted or installed by the retailer on an engine or on equipment.

Sec. 5. -a) In the event that any supplier, after such supplier or
the retailer :erminates, cancels, fails to renew, or in fact substantially
discontinues such contrac, fails or refuses to make payment to such
retailer as required by the provisions of section 3, such supplier
shall be liale in a civil action to the retailer for the actual costs of
the action, including attorney, paralegal and expert witness fees; for
interest as provided in section 3; for 100% of the net cost of such
machinery, plus transportation charges which have been paid by the
retailer; for 100% of the current net price of the repair parls;Er-
the-balance, outstending -between—the rotiler and- supplicr Gn-in—~
vonlory in-elease-arrangement; and-for the fair marketvalue-of suehe
othor equipment and- systoms. Fhe—vetailer—atso may—be granlods
epproprimtesdeclasatory on-injunclive-telieﬂln any such action, it
shell be the burden of the supplier 10 establish that the terms of
section 4 may apply to except any particular item of outdoor power
equipment fom the terms of section 3.

Sec. 6. Mo supplier, directly or throu
employee, may terminate, canceldffail to rencw, Jor substont
ohange —the competilivg cisoums a retailer without good
cause. Good cause means failure by a retailer to substantially comply
with essential and reasonable requirements imposed upon the retailer
by the contmct if such requirements are not different from those
requirement: imposed on similarly situated dealers either by their
terms or in the manner of their enforcement. In addition, gaod cause
shall exist whenever:

(a) The retailer has transferred a controlling interest in the re-
tailer business without the supplier’s consent;

(b) the retailer has filed o voluntary petition in bankruptey or
has had an isvoluntary petition in bankruptey filed against it which
has not been discharged within 30 days after the date of filing, or
there has been a closcout or sale of a substantial part of the retailer’s
assets related to the retailer's business or there has been a ‘com-
mencement or dissolution or liquidation of the retailer’s business;

{c) there has been a change, without the prior writlen approval

i the supplier, in the location of retailer’s principal place of business
if such approval is required under the retailer’s agreement with the
supplier;

(d) the retailer has defaulted under any reasonable and essential

any officer, agent or
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term of a chattel mortgage or other security agreement between the
retailer and supplier, or there has been a revocation or discontin-
uance of any guarantee of the vetailer's present or future obligations
to the supplier;

(e) the retiler has failed to operate in the normal course of
business for seven consecutive days or has otherwise abandoned such
vetailer's business, except for reasonable and customary closures of
business;

() the retailer has pleaded guilty to or has been convicted of a
felony affecting the relationship between the retailer and supplier;

(2) the retailer has engaged in conduct which is injurious or
detrimental to the retailer's customers or the public welfare; or

(h) following receipt of written notices of the supplier’s require-
ments and of written notices of the supplier's determination of the
retailer’s initial and persisting failures to meet the supplier's re-
quirements, the retailer has consistently failed to meet the supplier’s
requirements for reasonable market penetration based on the sup-
plier's experience in other identified and comparable market areas.

Sce. 7. Except as otherwise provided in this section, a supplier
shall provide a retailer at least 80 days’ prior notice of termination,
cancellation, or nonrenewal of the contract. The notice shal) state
al) reasons constituting good cause for terminalion, cancellation or
nonrenewal and shall provide that the dealer has 60 days in which
to cure any claimed deficiency. If the deficiency is rectified within
60 days, the notice shall be void. The notice and right to cure
provisions under this section shall not apply if the reason for ter-
mination, cancellation or nonrenewal is for any reason set forth in
subsections (a) through (h) of section 6.

Sce. 8. Uf any supplier violates any provisions of section 6 or 7,
a retailer may bring an action in any court of competent jurisdiction
for damages sustained by the retailer as a consequence of the sup-
plier's violation. The court may also award court costs and reasonable
attorney fees to the prevailing party. The remedies set forth in this
section shall not be deemed exclusive and shall be in addition to
any other remedies permitted by law including proceedings under
the Kansas consumer protection act.

Sec. 9. The provisions of this act shall apply to all continuing
and noorenewable contracts, and all other conteacts entered into,
venewed, amended, assigned or transferred by a supplier to a trans-
ferec on or after July 1, 1991, and shall apply only to outdoor power
equipment and repair parts purchased after the effective date of this
act. Any contract in force and effect on July 1, 1991, which by its
own terms will terminate on a date certain subsequent thereto shall

-7
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be governed by the law as it existed prior to this act unless renewed,
amended, assigned or transferred as described above.

Sec. 10. The provisions of this act shall be supplemental to any
agreement between the retailer and the supplier. The retailer may
elect to pursue either the contract remedy, the_remedy provided
herein, or any other remedies permitted by la Endldhg-pnceeé-
ings under theeHansss-consumer preiection and an election by
the retatler to pursue such retailer contract or other remedies shall
not bar such retailer's right to any remedy provided herein as to
the outdoor power equipment and repair parts not sffected by the
contract or other remedies.

E?- 3. ==Any temn of edenlcrshipeagresment onother agrecmanly
cudh 25 sseairity egsemenirguarani-or finaneing agreemenimuhiok
sastmicts he- procedesa] or substantive-sights ale-sctailerer seulde
soliove anysupplier Ssem-compliance ediebility-imposed-by thic-acim
withrer expaessed oudmpliedyand whieh-is inconsictentawith thetersnée
obthis asimincludingy bub-net limited tomeny weiwer of-dwmages,
poleaseasaignmentmnovation, OF Gppely-foreizn ehoice oilaw o5
o~fereignderum seleetion clamse, shal<be void-and unesforcesble-

amdecholl-mes waive-sny rigitss whicheers presided ¢o-any retule!-( ”

By—shisech]
Sec.

[BJ |1t any section of this act, or any part of any section
thereof, or the applicetion of such provision to any person or cir-
cumstance shall be declared invalid or unconstitutional, such dec-
laration of invalidity shall not affect the remaining portions thereof
and the epplication of such provision to other persons or
circumstances.

Sec. [This act may be cited as the Kansas outdoor power
equipment dealership act.

Sec. |ide Te act shall take effect and be in force from and after
its publication in the statute book.
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STATEMENT ON HOUSE BILL 2379
Presented by
DONALD H. DEFOE

Manager - State Governmental Affairs

CATERPILLAR INC.

before the

AGRICULTURE COMMITTEE
of the
HOUSE OF REPRESENTATIVES

OF THE

STATE OF KANSAS

Topeka, Kansas

March 7, 1991
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Mr. Chairman and Members of the Committee:

My name is Donald Defce, and I'm Manager of State Governmental
Affairs for Caterpillar Inc. I appreciate the opportunity to
present Caterpillar's views on House Bill 2379, which would
govern agreements between suppliers and dealers of construction

equipment.

Caterpillar Inc. manufactures construction egquipment, engines,
and material handling equipment. These products are sold through

a network of over 200 independent dealers.

Caterpillar considers it its right to select and determine
dealers to be the cornerstone of our product distribution system.
As the producer, we have an obligation to current and potential
owners of Caterpillar products to make sure they receive the best

possible service.

Caterpillar has always preferred independent dealers. Generally,
we find these dealers bring an entrepreneurial approach to doing
business, a personal responsibility for the success or failure of
the dealership, and a strong personal commitment to customer

satisfaction.

Caterpillar's dealer agreements, like those typically found in
dealer relationships, are personal service agreements with

individual owners of closely held corporations. 1In selecting a



dealer for the marketing and distribution of its products,
Caterpillar entrusts that dealer with the company's good name and
reputation. Accordingly, we believe the choice of who represents
our product in the marketplace should be left to the business

discretion of Caterpillar.

with this as background, we understand that an amendment will be
offered to House Bill 2379. Coupled with this amendment are
changes negotiated earlier with Western Association. The product
is a fair and balanced bill which provides a regulatory framework
for supplier/dealer agreements. The framework will, we believe,
provide necessary protections for dealers and, at the same time,
maintain the right of a manufacturer to determine who can best

represent its product in the marketplace.

Because House Bill 2379 is a reasonable compromise between the
interests of manufacturers and dealers, and in appreciation for
the cooperation evidenced by the Western Association, we're
pleased to express our support for this Dbill. We wurge the

Committee to report it out favorably.

Thank you for your time. 1I'd be happy to answer any questions

you might have.
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My name is Jerry Parkin, and I am Director of State Government Affairs for
Deere & Company. I want to thank the Committee for this opportunity to
present our views on House Bill 2379, legislation that would regulate

agreements between manufacturers and dealers of outdoor power equipment.

Deere & Company manufactures a full line of agricultural equipment, industrial
equipment, and lawn and garden equipment under the John Deere name. We have a
factory in Coffeyville which manufactures power transmission equipment. Our
agricultural and lawn and garden equipment dealers in Kansas are serviced out
of our Kansas City Branch, while our industrial equipment dealers here are

served from our Western Industrial Region office in Denver.

Legislation affecting the relationship between John Deere and our dealers is
something that always concerns us. Given a perfect situation, we naturally
prefer that these relationships be governed only by dealership agreements,
which are written agreements between John Deere and our dealers. We
recognize, however, that perfect situations don’t always exist, and that other

factors can come into play.

For the past few years we have on many occasions met with representatives of
dealer associations and attempted to reach reasonable compromises on this type
of legislation. I believe that an amendment is to be offered to House Bill
2379 that reflects a negotiated agreement reached with the Western
Association, the organization representing equipment dealers in Kansas. We
believe this amendment will result in a bill that is fair to both the dealer

and the manufacturer, and that the bill will not create an unnecessary



adversarial situation between a manufacturer and its dealers. The amended
bill will provide those protections felt necessary by some dealers, and will,

at the same time, maintain the rights of a manufacturer.

We sincerely appreciate the willingness of the Western Association to work
with us on this issue, and of the members of this committee to hear our views.
I want to let the members of the committee that we have no objections to a

favorable action on House Bill 2379, with the amendment.

Again, I thank you for this opportunity, and would be willing to answer any

questions that you might have.



KANSAS LAWN MOWER MANUFACTURERS

March 7, 1991

Testimony Prepared for the Kansas House of Representatives Committee
on Agriculture, Chaired by Rep. Lee Hamm.

Concerning House Bill 2379 and Regulating the Outdoor Power Equipment
Business in Kansas. '

Thank you for this opportunity to urge you to vote against House Bill
2379. | am Dick Dilsaver, and | speak on behalf of Kansas Lawn Mower
Manufacturers. Many folks are surprised when told that Kansas has at
least nine companies that make mowers. They provide Kansans with about
600 jobs that are vital in their rural communities and small cities --
Maple Hill, Cedar Point, Council Grove, Harper, Hesston, Moundridge,
Ransom and Quinter, with Coffeyville the metropolis of the group. Our
point is that Kansas has been good for the lawn mower business without
this type of legislation, and we think the state will be best served

without HB 2379.

Another basic point is that this bill is not needed. The last thing
these small manufacturers need is more government regulation where
normal business practices are working fairly. We contend that is why you
have not been deluged with dealers who can show you they were abused.
So you do not need to pass a bill that would protect non-performing
dealers at the expense of manufacturers.

| commend to you the letter of K.O. Dixon, the founder and president
of Dixon Industries, who has asked me to extend his regrets that previous
commitments prevent him from speaking to you personally today. He
emphasizes that this bill would be unfair. In his long experience, he
states, cancelling dealers has always occurred for one or more of these
reasons: failure to pay for the merchandise, failure to market the product
responsibly and failure to provide proper service after the sale. If HB
2379 were straight forward in recognizing those sound business practices
as reasons for dealer termination, perhaps we could see it as having some
merit. Instead, it is simply one-sided in protecting dealers who could
leave manufacturers holding the bag.

Again, this bill is unnecessary, is unfair and does not deserve your
approval.

He. Be,.
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DIXON INDUSTRIES, INC.

March 7, 1991

TO: House Committee on Agriculture
Rep. Lee Hamm, Chairperson 2

RE: HB 2379, which would place regulations on the outdoor power
equipment industry in Kansas

I greatly regret that business commitments prevent me from being
with you today. Certainly I would rather tell you in person why
I feel House Bill 2379 would be poor legislation and is not
worthy of your approval.

First, a 1little background about our company. I established
Dixon Industries, which manufactures Dixon ZTR Riding Mowers, at
Coffeyville, Kansas in 1973. At the end of the first year there
were about twenty-five employees. Today, we have about 150
workers and have recently completed an $800,000 expansion program
to enable further growth.

The ‘'suceess of - Dixonr Industries - is ‘based on making quality
products that are desired and valued by dealers and customers
alike and then standing behind those products. We are proud of
what we make, of the people who make our mowers and the dealers
who sell the mowers for us.

Dealers are very important to us and we value the excellent
relationship we have with our dealer organization. Our dealers
provide an important link in a strong and balanced marketing
chain.

This proposed 1legislation, HB 2379, is completely unnecessary.
We have seen nothing in our 18 years in this business to warrant
this type of intrusive regulation. Business between dealers and
manufacturers or distributors will be far better if 1left to the
parties involved without government regulation.

The second thing that is wrong with HB 2379 is that it is one-
sided and terribly unfair. It attempts to re-write agreements
between dealers and manufacturers or distributors from only the
dealers' perspective. That would be extremely inequitable.
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Our experience is that cancelling dealers always occurs because
of -one or more of these three reasons:

1. The dealer does not pay the account when due, or sells the
merchandise out of trust -- meaning that the proceeds are
used for something other than paying the manufacturer or
distributor.

2. Sales activity is inadequate because the dealer does not
fulfill responsibility for marketing the product.

3. The dealer fails to provide proper after-sale service to the
customer.

It is simply sound business practice to cancel a dealer for those
reasons. HB 2379 would intrude on this process. A manufacturer
or distributor should not be penalized for cancelling a dealer
for these reasons.

In 'each of the instances «cited, manufacturers have already
suffered economic 1loss or. damage to our reputations. We have
gone to considerable expense with dealers support such as
advertising, point-of-purchase materials, visits by territory
managers and conducting service clinics. For a state law to add
and impose arbitrary obligation on wus would be completely
unjustified and, again, most unfair.

In reality, it usually is the manufacturer instead of the dealer
who takes it on the chin in dealer cancellations. HB 2379 would
make it easier for dealers to take advantage of manufacturers in
such situations.

For example, the bill would require the manufacturer to pay the
retailer regardless of the nature of termination of the
relationship. A retailer could even voluntarily terminate for
virtually any reason, or no reason at all, and impose these
obligations on the manufacturer. That's unfair!

‘Please do not pass such unfair and unnecéssary legislation.
Sincerely,

DIXPON INDUSTRIES, INC.

KOD/jc



