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MINUTES OF THE __HOUSE  cOMMITTEE ON ___ ENERGY & NATURAL RESOURCES

Representative Ken Grotewiel
Chairperson

at

The meeting was called to order by

_éilé___gmmanon March 27 1921 in room 326=5  of the Capitol.
All members were present except:

Representative Charlton, excused Representative Patrick, excused
Representative Hendrix, excused Representative Rezac, excused
Representative Krehbiel, excused Representative Stevens, excused

Committee staff present:

Raney Gilliland, Principal Analyst, Legislative Research
Mary Torrence, Revisor of Statutes' Office

Pat Mah, Legislative Research

Lenore Olson, Committee Secretary

Conferees appearing before the committee:

Bill Fuller, Assistant Director, Public Affairs Division, Kansas Farm Bureau
John George, Mill Creek, Marmaton, Deer Creek, and Turkey Creek Watersheds
Chuck Shelton, Uniontown, Kansas

Richard Jones,Executive Director, Kansas Association of Conservation Districts
Howard Tice, Kansas Association of Wheat Growers

Ron Fox, Director, Bureau of Environmental Quality, Division of Environment
Ed King, past president, See-Kan Resource Conservation & Development Board
Jack Lacey, Secretary, Wildlife and Parks

Ken Brunson, Kansas Association of American Fisheries Society

Dwight Platt, Professor of Biology, Bethel College, North Newton

Shaun McGrath, Kansas Natural Resource Council

Scott Andrews, Sierra Club - Kansas Chapter

Tom Swan, The Wildlife Society - Kansas Chapter .

Dr. Ed Martinko, State Biologist and Director, Kansas Biological Society
Representative Tom Thompson

Ron Fehr,Assistant Director of Parks & Recreation, City of Manhattan
Darrell Montei, Department of Wildlife and Parks

Dick Dilsaver, Coleman Company

Priscilla Lindsey, North American Trail Ride Conference

Larry Ross, Bicycle Kansas

Kathryn Plummer, Kansas Pinto Horse Association

Chairperson Grotewiel called the meeting to order and opened the hearing
on SB 341.

Bill Fuller, Kansas Farm Bureau, testified in support of SB 341, stating
that it provides a broader and more structured method for input to the
Secretary of Wildlife and Parks on an advisory basis. He also stated
that it will result in more public input, improve citizen understanding
and reduce conflict. (Attachment 1)

John George testified in support of SB 341. He stated that they have
experienced over the last few years some dramatic improprieties in the
ways in which the Kansas Threatened and Endangered Species Act is inter-
preted and administered by the Kansas Department of Wildlife and Parks.
(Attachment 2)

Chuck Shelton testified in support of SB 341, but believes that the bill
needs to be strengthened to the point of alleviating some injustices
that have already been propagated by the Kansas Department of Wildlife
and Parks. (Attachment 3)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
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Richard Jones testified in support of 8B 341. He stated that the
Conservation Districts of Kansas believe that an independent committee
should be established to review the requirements made of local people

by the Department of Wildlife and Parks in permitting construction of
works of improvement to assure that they are logical and reasonable from
both an environmental and economical standpoint. (Attachment 4)

Howard Tice testified in support of SB 341, stating that there is a
definite need for the advisory committee which would be created by this
bill. He said that major watershed projects have been delayed and have
been threatened with excessive cost increases because of concerns by the
Department of Wildlife and Parks about some creature on the state's
Endangered Species List. (Attachment 5)

Ron Fox, Division of Environment, testified in support of SB 341, stating
that it would allow KDHE to have some input on the endangered and threatened
species listing in the state. (Attachment 6)

Ed King testified in support of SB 341, stating that Kansas needs a review
procedure with an independent board when communications break down

between a project sponsor and the Kansas Department of Wildlife and Parks.
Kansas also needs to review the list of endangered species and determine
if all of them really need to be on that list. (Attachment 7)

Jack Lacey, Secretary of Wildlife and Parks, testified in opposition to

SB 341. He stated that the Department cannot support this bill as drafted
because of increased costs and the increased special permit processing
time which will delay project clearance for the various sponsors.
(Attachment 8)

Ken Brunson testified in opposition to SB 341, stating that the Kansas
Chapter of the American Fisheries Society passed a resolution opposing
SB 341.

Dwight Platt testified in opposition to SB 341, stating that it is move
in the wrong direction and would increase the bureaucratic complications
in the way of an effective nongame and endangered species program.
(Attachment 9)

Shawn McGrath testified in opposition to SB 341. He stated that the
committee proposed in this bill is unnecessary, would cost the state a
lot of money to implement, and would be unqualified to make decisions
about the conservation of wildlife. (Attachment 10)

Scott Andrews testified in opposition to SB 341, stating that it opens

the door for special interests that oppose protection of endangered species
to gain control of their management and press for the de-listing of species
which get in the way of their projects and actions. (Attachment 11)

Tom Swan testified in opposition to SB 341, stating that it is an attempt
to weaken the state Non-game and Endangered Species Conservation Act.
(Attachment 12)

Dr. Ed Martinko testified in opposition to SB 341, stating that the Kansas
Biological Survey supports the concept of this bill but believes that

the additional level of bureaucracy that it creates i1s unnecessary.
(Attachment 13)
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Written testimony on SB 341 was submitted by:
Jerry Hazlett, Kansas Wildlife Federation, Inc. (Attachment 14)
Nancy Kantola, Committee of Kansas Farm Organizations (Attachment
15)
Joyce Wolf, Kansas Audubon Council (Attachment 16)

The Chair closed the hearing on SB 341 and directed the Committee to
turn to SB 79.

A motion was made by Representative Holmes, seconded by Representative
Freeman, to amend SB 79 to include the 1990 and 1991 season, and to pass
SB 79 as amended. The motion carried.

The Chair opened the hearing on HR 6027.

Representative Tom Thompson testified in support of HR 6027, stating
that this plan would identify trail routes, prioritize them, and propose
financing. (Attachment 17)

Ron Fehr testified in support of HR 6027, stating what Kansas desparately
needs is to link our parks, lakes, waterways and communities through

a systematic, comprehensive state trail and greenway network.

(Attachment 18)

Darrell Montei testified in support of HR 6027, stating that the
Department recognizes the importance of these historic trails to the
state and is currently reviewing various trails for possible recreational
values. (Attachment 19)

Dick Dilsaver testified in support of HR 6027. He described the "America
Discovery Trail," which crosses the country, east to west, going through
Nebraska and bypassing Kansas.

Priscilla Lindsey testified in support of HR 6027. She stated that a
comprehensive trails system is a wonderful way to give public exposure
to Kansas' unique geography, historical trails, and landmarks.
(Attachment 20)

Larry Ross testified in support of HR 6027, stating that it would high-
light Kansas' natural heritage and its historical heritage and recreational
potential. (Attachment 21)

Kathryn Plummer testified in support of HR 6027, stating that this bill
- is needed in particular for our children, who can learn to appreciate
the beauty of Kansas trails.

Written testimony on HR 6027 was provided by:
Mike Beam, Kansas Livestock Association (Attachment 22)
Kaaren Jones, Tecumseh (Attachment 23)
Jerry Morgan, Jerry's Bike Shop (Attachment 24)
Bill Maasen, Johnson County Park and Recreation District
(Attachment 25)

The Chair closed the hearing on HR 6027.

A motion was made by Representative Freeman, seconded by Representative
Corbin, to approve the minutes of March 25, 1991. The motion carried.

The meeting adjourned at 7:15 p.m.
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.Asas Farm Bureau

rs. PUBLIC POLICY STATEMENT

HOUSE ENERGY and NATURAL RESOURCES COMMITTEE

Re: S.B. 341 - Supplementing the Nongame and
Endangered Species Conservation Act

March 27, 1991
Topeka, Kansas
Presented by:

Bill Fuller, Assistant Director

Public Affairs Division
Kansas Farm Bureau

Chairman Grotewiel and members of the Committee:

My name is Bill Fuller. I am the Assistant Director of the
Public Affairs Division for Kansas Farm Bureau. We certainly
appreciate the opportunity to Jjoin with the State Association of
Watershed Districts and the Kansas Association of Conservation
Districts in requesting the introduction of this bill. We are
testifying in support of S.B. 341. Our remarks are based upon policy
developed by the farm and ranch members of the 105 County Farm Bureaus
in Kansas. The Threatened and Endangered Species resolution is
included as "attachment A" for your review.

Representatives from the Marmaton and Mill Creek Watershed
Districts outlined their concerns about the Threatened and Endangered
Species Act and its enforcement to the KFB Board of Directors at their
September 1990 meeting. In fact, the concerned members took the KFB

Board on a tour of several construction sites to illustrate the



. -Oblems. They were concerned about and pointed out examples
increased costs, unreasonable habitat mitigation requirements and

construction delays.

Since that time KFB leadership and staff has assisted the Bourbon
County Farm Bureau in researching the issue. In the process, we met
with Ken Kern, Executive Director of the State Conservation Commission
and Bob Meinen, then Secretary and Steve Adams, Aquatic Ecologist with
the Kansas Department of Wildlife and Parks. More recently, we
discussed the issue with Jack Lacey, the current Secretary of RKW&P and
his staff. We are not suggesting these agencies support or oppose
this proposed legislation ... they may speak for themselves. I have
also toured the sites both by air and on the ground. We point out
these activities to illustrate the extensive effort and deliberation
that has gone into developing the recommendations in S.B. 341. We
have attached the "Threatened and Endangered Species ... a time for
review!" issue paper we prepared at the request of our membership.

This will give you background on the issue.

S.B. 341 provides a broader and more structured method for input

to the Secretary of KW&P on an advisory basis. The "Endangered and
Threatened Wildlife Species and Habitat Advisory Committee" to be
created would not have "veto" power over the Secretary ... only

advisory. Also, the bill would put into statute a practice sometimes

followed by the Department in reviewing the list of protected species

at least every 5 years.

The Department of Wildlife and Parks testified in the Senate

hearing they reviewed 1,575 projects during 1989 and 1990. Of these,

only 50 (3.1%) required a "special permit". This averages only 25
"special permits" per year. These are the only projects we believe



ould be reviewed by the "Advisory Committee". Therefore, we belie
there should be 1little, if any, delay in issuing these "special
permits".

S.B. 341 does not propose compensation for members of the
"Advisory Committee'. Therefore, little if any expense would result
from passage of this bill.

We believe the membership of the "Advisory Committee" 1is
appropriate. The Secretary may continue to use as many professionals
as he desires in reviewing the species 1list and determining the
requirements in issuing the "special permits". While the "Advisory
Committee" does include wildlife and habitat professionals, several of
the members represent the interests that will be affected by the
Secretary’s decisions. All groups represented have an appreciation
for and a stake 1in preserving our natural resources and the
environment. We believe S.B. 341 will result in more public input,

improve citizen understanding and reduce conflict.

To give you a real-life feel for the frustrations and problems,
John George and Elwin Ermel from Bourbon County will share their

experiences with the Committee. We believe they will establish the

need for the proposed legislation.

Mr. Chairman, we would respond to questions now or after others

have testified. Thank you!



Attachment ''A"

KANSAS FARM BUREAU
1991 POLICY

Threatened and Endangered Species CNR~16

Listing a species as threatened or endangered shall be on that
basis alone and not on the basis of "rarity." Documentation shall be
required to demonstrate conclusively that any species proposed to be
protected under K.S.A. 32-957, et. seq., shall actually be present in
a clearly defined geographic area, and be dependent for survival on
habitat in that location.

The law should not permit encroachment upon economic agricultural
practices.

Scientific data supporting the inclusion of a species shall
receive wide dissemination to landowners and private organizations
representing the rights of these landowners.

Any agency, organization or person requesting a rare, threatened
or endangered classification to be placed on any species, or
requesting critical habitat designation, should be required to provide
and fund an environmental impact report with emphasis on the economic
impact of the action.

We believe KDWP should initiate review of the Kansas Threatened
and Endangered Species list in 1991, and a complete review should be
conducted at 1least every five years thereafter. A Species Review
Committee should be created. It should consist of one representative
from each of the following entities:

1. Kansas Department of Wildlife and Parks,

2. Kansas Conservation Commission,

3. Association of Kansas Watershed Districts,

4. Kansas Department of Health and Environment,

5. Kansas Biological Survey,

6. Kansas Association of Counties,

7. Kansas Department of Transportation,

8. League of Kansas Municipalities, and

9. State Board of Agriculture.

In addition to representatives from the above named agencies and
associations, we believe there should be not less than three private
agricultural landowners named to the Species Review Committee.

We believe mitigation or acreage replacement measures should take
into account cost/benefit ratios, and the economic impact of any
proposal for mitigation or acreage replacement. We believe KDWP
should not require mitigation or replacement of habitat in areas where
conversion of the habitat is insignificant in relationship to the
total amount of habitat available in the area. Mitigation proposals
should be subject to review by the Species Review Committee, and that
committee must have authority to modify or eliminate mitigation

requirements.

this resolution was adopted by the Voting Delegates Representing
105 County Farm Bureaus at the 72nd Annual Meeting of Kansas Farm

Bureau in Wichita, December 8, 1990.



SSUE ANALYSIS....
NFORMATION on PUBLIC POLICY

Prepared as a Service to Members by the
Public Affairs Division, Kansas Farm Bureau

Fs.

THREATENED AND ENDANGERED SPECIES...a time for review!

JANUARY, 1991

THE ISSUE

Major concern about the Threa-
tened and Endangered Species Act
and its enforcement is being ex-
pressed. Landowners and public offi-
cials in Southeast Kansas planning
Watershed Dams and Multi-purpose
Small Lakes charge actions by the
Kansas Department of Wildlife and
Parks (KDWP) are responsible for
increased costs, unreasonable habitat
mitigation requirements and construc-
tion delays.

As an example, landowners in
Bourbon County building a water-
shed project that created a 14 acre
lake, were forced to give easements
on 100 acres. Most all economic
activity on this woodland will be
banned for the next 50 years. Land-
owners receive no compensation for
the easements, however property
taxes and any land payments will
continue. This mitigation require-
ment is to preserve woodland habitat
for the “Northern Red Belly Snake™
and “Broadhead Skink” that might
reside in the area.

BACKGROUND

Threatened and Endangered Spe-
cies are protected by both federal and
state laws. The Kansas Nongame and
Endangered Species Conservation
Act of 1975 places the responsibility
upon the KDWP. Input was pro-
vided by 153 people...government
agencies, universities, consultants
and individuals...in selecting species
for the Threatened and Endangered
list. The list for Kansas includes fed-
erally designated and state selected
species. In 1978, 137 species were
submitted for consideration...26 were

approved. By 1980, the list declined
to 24 species. In 1990, the list included
46 species. The Secretary of the
KDWP shall determine whether any
species of wildlife indigenous to the
state is a threatened species or an
endangered species in this state be-
cause of any of the following factors:

(1) The present or threatened de-
struction, modification or curtail-
ment of its habitat or range;

(2) The over utilization of such spe-
cies for commercial, sporting,
scientific, education or other
purposes;

(3) Disease or predation;

(4) The inadequacy of existing regu-
latory mechanisms; or

(5) The presence of other natural or
manmade factors affecting its con-
tinued existence within this state.

Persons undertaking projects that
alter or disturb habitat of protected
species shall obtain a permit from the
Secretary of KDWP. Projects should
be reviewed which impact streams,
wetlands, native woodland or native
prairie.

Species of wildlife which occur in
this state and which have been deter-
mined to be threatened or endan-
gered by federal law shall receive full
consideration by the Secretary of
KDWP.

- The Secretary may not add a spe-
cies or remove a species from the list
unless the secretary has first:

(A) Published a public notice of such
proposed action;

(B) Notified the governor of any state
which shares a common border
with this state and in which the
species is known to occur; and

(C) Allowed at least 30 days for
comment from the public and

other interested parties, except
where an emergency situation
exists, the secretary may add spe-
cies to such lists provided the
secretary has published a public
notice.

The Northern Red Belly Snake and
Broadhead Skink are not on the fed-
eral list, rather they have been desig-
nated to be protected by the State of
Kansas.

The Northern Red Belly Snake is
8-10 inches long. On its dorsal side,
its color may be slate gray or reddish
brown. Two thin darker stripes are
on each side. The snake’s belly may
be bright orange-red or jet black.
Any combination of dorsal and belly
colors can occur. There are three
light spots on the neck.

This snake requires woodlands with
dense leaf litter or areas where rocks,
logs, or other debris are abundant. Its
probable range is limited to the east-
ern tier of counties in Kansas where
native upland woodlands occur.

RED-BELLIED
SNAKES
Storeria occipliomuculalo

[X] NORTHERN FLORIDA

The Broadhead Skink is a lizard
that has flat, smooth scales. It has




yellow stripes on its back and
s:ues and two yellow stripes on the
head. This species exhibits different
colors at various stages of adult life.
Young adults are black with yellow
strips and have a bright blue tail.
Older females are brownish, the yel-
low strips may fade to brown or gray,
and the blue tail becomes gray. Older
males are uniform olive or tan, and
lack stripes. Male Broadhead Skinks
are larger than females and develop
an orange-red head during breeding.
Broadhead and Five-lined Skinks are
extremely difficult to tell apart.
Broadhead Skinks require mature
woodlands having dead and decaying
timber. It spends much of its time in
tree cavities, especially in standing
dead trees. Itis intolerant of intensive
lumbering and woodland grazing. In
Kansas, this skink is limited to south-
east counties.

. BROAD-HEADED SKINK
> Eumeces lolicsps

A major concern is whether the
species are actually present in the
area where the habitat is being pro-
tected. A second concern is the
amount of habitat to be converted in
relationship to the total amount of
habitat available for the species. The
amount of habitat affected by these
flood control and water supply dams
is extremely small compared to the
total habitat that exists.

FARM BUREAU POLICY

A letter to Governor Hayden in
January, 1990 was critical of KFB
Policy and asked him to reject any
attempts to change the law. The cor-
respondence by a wildlife author in-
cluded a petition signed by 22 indi-
viduals. The first paragraph stated:

“The enclosed petition is in response
to unfortunate resolutions by various
state organizations (i.e. Kansas Farm

Bureau, Kansas Association of Con-
servation Districts, Southeast Kansas
Association of Conservation Districts)
promoting a change in the current mit-
igation requirements required by the
Kansas Endangered Species Act, a
change which would bring about the
destruction of the natural habitat of a
number of southeastern Kansas ani-
mals currently on the state threatened
species list. The resolutions by those
three organizations (KFB, KACD,
SKACD) again demonstrates their
long-established disregard for Kansas
wildlife and our natural environment,
and illustrates anew theirignorance of
our environment and how it is
polluted.”

Representatives from the Mar-
maton and Mill Creek Watershed
Districts outlined their concerns to
the KFB Board of Directors at their
September meeting. KFB leadership
and staff assisted the Bourbon
County Farm Bureau in researching
the issue and proposing amendments
to strengthen KFB Policy. Delegates
representing the 105 County Farm
Bureaus adopted this KFB Resolu-
tion for 1991:

“Listing a species as threatened or
endangered shall be on that basis alone
and not on the basis of “‘rarity.” Docu-
mentation shall be required to demon-
strate conclusively thar any species
proposed to be protected under K.S.A.
32-957, er. seq., shall actually be pre-
sent in a clearly defined geographic
area, and be dependent for survival on
habirat in that location.

The law should not permit encroach-
ment upon economic agricultural
practices.

Scientific data supporting the inclu-
sion of a species shall receive wide dis-
semination to landowners and private
organizations representing the rights of
these landowners.

Any agency, organization or person
requesting critical habitat designation,
should be required to provide and fund
an environmental impact report with
emphasis on the economic impact of the
action.

We believe KDWP should initiate
review of the Kansas Threatened and
Endangered Species list in 1991, and a
complete review should be conducted at
least every five years thereafter. A Spe-
cies Review Committee should be
created. It should consist of one repre-
sentative from each of the following
entiries:

1. Kansas Departmen: of Wildlife an.
Parks,

2. Kansas Conservation Commission,

3. Association of Kansas Watershed
Districts,

4. Kansas Department of Health and
Environment,

o 5. Kansas Biological Survey,

6. Kansas Association of Counties,

7. Kansas Department of Transporia-
tion,

8. League of Kansas Municipalities, and

9. State Board of Agriculture.

In addition 10 representatives from
the above named agencies and associa-
tions, we believe there should be not less
than three private agricultural land-
owners named to the Species Review
Committee.

We believe mitigation or acreagereplace-
ment measures should take into account
cost/benefit ratios, and the economic
impact of any proposal for mitigation or
acreage replacement. We believe
KDWP should not require mitigation or
replacemenr of habitat in areas where
conversion of the habitat is insignificant
in relationship 1o the total amount of
habitat available in the area. Mitigation
proposals should be subject to review by
the Species Review Committee, and
that committee must have authority 1o
modify or eliminate mitigation re-
quirements.

THE CHALLENGE

This is a statewide issue and will
require a statewide effort. Threatened
and Endangered Species occur in
every county in Kansas. A few years
ago, the concern was with the threat
by EPA to ban certain pesticides in
southcentral Kansas. This plan pro-
posed to protect two birds...Least
Tern and Piping Plover. The plan was
modified. Implementation was de-
layed.

If Farm Bureau policy is to be
approved by the Legislature, every
member must explain the problem
and seek the support of his or her
State Representative and Senator.

Prepared by: Bill Fuller
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TESTIMONY OF THE MILL CREEK, MARMATON, DEER CREEK, AND TURKEY CREEK
WATERSHEDS BEFORE THE HOUSE ENERGY AND NATURAL RESOURCES COMMITTEE
MARCH 27, 1991

Ladies and Gentlemen:

We thank you for this opportunity to appear before this
committee in support of a cause that has been a dramatic concern
to any and all Kansans who care about their environment, wildlife,
and people. We are not here because we are insensitive to concerns
for threatened or endangered species of wildlife. We are here
because we do care about the environment and are involved in
conservation, resource development, and management efforts that
serve all appropriate uses in our region of influence. Our patrons
support an investment in over 340,000 acres of wildlife habitat
having a value in excess of $100,000,000 upon which they pay an
estimated $4,000,000 in property taxes annually.

We have experienced, however, over the last few years some
dramatic improprieties in the ways in which the Kansas Threatened
and Endangered Species Act is interpreted and administered by the
Kansas Department of Wildlife and Parks. There appears glaringly
evident within the Kansas Department of Wildlife and Parks an anti-
landowner and anti-water resources conservation and development
bias that taken in concert with their total lack of accountability
in interpreting and administering the T&E Act raises many questions
as to the propriety with which-<the agency develops and imposes
requirements upon many projects throughout various sectors of
government and the private sector. In the case of watershed

projects, we have experienced demands for habitat mitigation that
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Testimony of Watersheds House Energy and
March 27, 1991 Nat. Resources Comm.

appear to be totally beyond any semblance of reason and
justification. Several examples of these will be heard by you
today. In view of the wide latitude and impunity with which KDWP
believes they are mandated to operate under the T&E Act, it would
appear that watershed programs and, in fact, many areas of economic
and resource development at least in Southeast Kansas, if not
throughout the State of Kansas, are dead issues. We certainly
cannot project the successful procurement of easements for water
supply development and flood protection if we have to give KDWP a
seven acre snake and lizard preserve for every acre of flood pool
created as was recently required on one of our watershed 1lakes.
Neither can we expect to justify a 50% increase in the cost of
every project just to meet their supposed habitat mitigation
requirements as happened on the Bone Creek Reservoir project.

As a result of extensive experience with KDWP and a study of
their actions, laws, and regulations, we believe the T&E Act and/or
its administration is severely flawed in at least the following
ways:

1. NO TEST OF REASONABILITY REQUIRED. Several species are
on the T & E list on the basis of one unsubstantiated
recommendation. The Broadheaded Skink and The Northern
Redbellied Snake are both indigenous to the entire
southeastern United States but appear to have been put
on the T & E list in Kansas solely because they don't
reside in the Western two-thirds of the State.

KDWP would like for us to believe that the recommendation
of one so-called expert out of 153 queried constitutes
an adequate scientific basis for conscripting private

property rights. We find it more than a 1little
incredulous that an opinion survey is the extent of
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Testimorty of Watersheds . House Energy and
March 27, 1991 Nat. Resources Comm.

scientific basis utilized to justify a program that has
unlimited economic impact on the State of Kansas and
nobody outside of KDWP has any authority to modify,
direct, or even review the program. If KDWP cared about
people (they don't) using the criteria they have used in
listing the Broadhead Skink and the Red Bellied Snake,
they would list Missourians as threatened in Kansas.

2. NO SYSTEM OF CHECKS AND BALANCES. 1In developing their
supposed mitigation requirements, KDWP appears to have
a blank check. They do not have to report to anyone or
justify to anyone the «costs of their program
requirements. They are somewhat fond of telling us that
we have no choice but to do things their way.

3. NO REVIEW AUTHORITY. Unlike many of the actions of other
State Agencies, there is no provision for review of KDWP
requirements by other State Agencies or a higher State
authority. In this country, no other person or
government entity is afforded that degree of autonomy.
Even the President of the United States is subject to
review, re-direction, and possible removal from office.

4. NO APPEAL AUTHORITY. Similarly, there does not appear
to be any appeal authority. Watershed Districts
constitute a natural resource protection and conservation
entity provided for under state law and voted into
existence by the entire populous of the District. They
are working to resolve real world problems with real
world constraints. Surely the 1legislature does not
intend for KDWP to run roughshod over all of their
efforts while conscripting private property rights and
public funds; and in service only to phantom issues.
KDWP has stated often that if it was up to them, there
wouldn't be any watershed lakes built.

5. NO OVERSIGHT AUTHORITY. There does not appear to have
been provided any oversight authority wherein the
regulations promulgated by KDWP and the supposed
mitigation requirements conjured up by KDWP have to be
substantiated to anyone else in State government or the
private sector.

6. NO FISCAL ACCOUNTABILITY. Every major publicly funded
project from which KDWP so willingly conscripts funds or
property rights have had to justify their existence upon
some reasonable economic basis. KDWP now has free rein
under the T & E Act to loot the coffers of those
programs. Add lack of fiscal accountability to the long
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Testimony of Watersheds House Energy and
March 27, 1991 Nat. Resources Comm.

list of items wherein they have 1likewise escaped
accountability.

We have a lot invested in the wildlife habitat that we
manage and pay taxes upon. Many of our detractors have
invested in a few square feet of concrete suburbia and
a donation to the Tuesday Evening Environmental
Discussion Group. We beseech you to ask each of these
self-appointed environmentalists how much of their
personal assets are really invested in wildlife habitat.

7. IRRATIONAL VALUE SYSTEM. KDWP uses no system of relative
values in making decisions on mitigation. As far as KDWP
is concerned, there is no level of direct or indirect
project benefit to human or other species that justifies
any balancing or reduction of KDWP T & E requirements by
rational criteria or by input from project sponsors or
other State agencies.

In the case of watershed projects, they consider the
benefits to flood damage reduction, improved water
quantity and quality, reduced sediment, increased aquatic
environment, and increased wildlife habitat all
irrelevant to any of their mitigation requirements.
Norman Borlaug, the father of the green revolution, has
observed that many of these self- appointed
environmentalists are displaying a reduced gene frequency
for common sense.

As a result of having observed and having been subjected to
the dramatic improprieties resulting from the above, we have sought
to work with Kansas Farm Bureau, State Association of Kansas
Watersheds, Kansas Association of Conservation Districts, and any
other entity who is concerned about the environment in the State
of Kansas, wildlife in the State of Kansas, and the economy in the
State of Kansas to seek to have the legislature rectify these
obvious improprieties. We applaud the existence of Senate Bill

#341 and have suggested through the resolution process and the

various agencies that the following parameters be embodied in such
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Testimony of Watersheds House Energy and
March 27, 1991 Nat. Resources Comm.

a legislative modification of the T&E Act. For your review, the
points of concern to us are delineated below as items a through j.

a. We believe that KDWP should be responsible enough to
document by scientifically valid means (not just an opinion
survey) that a specie is, in fact, threatened or endangered
before it can be listed as such and habitat mitigation is

required on its behalf.

b. We believe that the Kansas Department of Wildlife and
parks should have to document that locally existing
populations of threatened or endangered species will suffer
significant adverse impact from a proposed project before
habitat mitigation permits or measures can be required.

c. We believe that the KDWP should have to document the
economic and social impact of retaining or adding any specie
to the T & E List and justify same in light of past, current,
and projected future populations of said specie in Kansas.

d. We believe that KDWP should have to document the social
and economic impact of any proposed habitat mitigation
requirements in view of past, current and projected future
populations of the specific specie in the presumed range of
the specie in Kansas as well as in the vicinity of a
particular project. KDWP should have to document beyond any
reasonable doubt the criticality of converted habitat to a
listed specie before considering the imposition of habitat
mitigation requirements on any project.

e. KDWP should have to take cognizance of the positive
social, economic and environmental impacts of a project in
defining any mitigation requirements and allow a 1:1
compensation for said positive aspects against mitigation
requirements.

f. We believe that KDWP should have to initiate the review
of the Kansas Threatened and Endangered Species list within
two years of the adoption of this resolution and at least
every five years thereafter. The retention or addition of any
specie on the threatened or endangered list should require a
consensus of a Threatened and Endangered Specie Review

Committee.

g. We believe that public notice of the intent to retain or
add any specie to the list of threatened or endangered species
as well as environmental impact studies, economic impact
studies, and any scientific data supporting said inclusion

5




Testimony of Watersheds House Energy and
March 27, 1991 Nat. Resources Comm.

should receive wide dissemination to landowners and private
organizations representing the rights of these landowners with
adequate time for analysis, review and appropriate comment.

h. We believe that the benefits of required mitigation
measures must more than offset any and all costs of said
mitigation requirements. The law should not permit

encroachment upon normal agricultural practices, serve as the
vehicle for adverse condemnation of private property or
property rights, nor provide for T & E habitat mitigation to
make unfeasible an otherwise justified and feasible project.

We believe that all economic costs of the T & E Act must be
born by the State of Kansas as opposed to transferring those
costs to unaware private project cooperators and that KDWP
should be the primary financial sponsor of their required
habitat mitigation requirements. Making KDWP fiscally
responsible for their requirements is the surest way to
interject common sense and some semblance of judgement into
their requirements.

i. We believe that the T & E Act should not require
mitigation of habitat in areas where conversion of habitat by
a specific project is insignificant in relationship to the
total amount of habitat available in the area.

J. We believe that questionable or unjustified mitigation
requirements should be subject to appeal and review by the T
& E Species Review Committee. The T & E Species Review
Committee should have authority to modify or negate mitigation
requirements.

k. We believe that KDWP should be forced to return property
rights that have been wrongfully confiscated via adverse
condemnation under currently existing statutes and
implementing regulations and that private landowners should
be compensated for income 1lost and tax burdens unfairly
carried since the inception of KDWP impositions on their
property.

We recognize that it is difficult, if not impossible, to write
statutes that cannot be abused by the unscrupulous. However, KDWP
has documented beyond any shadow of a doubt that they cannot be
trusted with the wide latitude that they enjoy under the Threatened

and Endangered Species Act. For that reason we are concerned that
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all of the above points be clearly and specifically covered in
proposed legislation. As Senate Bill #341 ndw exists, we are not
sure that the above points have all been adequately covered.
Special attention should be paid in amending Senate Bill #341 to
cover the concerns delineated in a, b, 4, e, h, i, j, and k above.

In summary, we strongly urge the development of rational and
justified legislation for threatened and endangered species that
deserves and can be supported by all Kansans. We believe that
Senate Bill #341 could be that vehicle with adequate amendments.
We applaud and stand ready to assist your efforts in that direction

in any way we can.
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ATTACHMENT 1

MARMATON AND MILL CREEK WATERSHED DISTRICTS TESTIMONY
BEFORE SENATE ENERGY AND NATURAL RESOURCES COMMITTEE

Senator Ross Doyen
State capitol
Topeka, KS 66612

Dear Sir:

The Kansas Threatened and Endangered Species Act of 1975 is
affecting economic and social development in Kansas in ways never
envisioned or intended when the act was past. Southeast Kansas is
feeling the brunt of these impacts because the majority of the T&E

species are located in SEK.

The T&E Act as administered by the Department of Wildlife and
Parks is now and will even more so in the future place onerous
barriers to economic and social development in SEK. Southeast
Kansas has to overcome problems such as not having enough quality
water for domestic and industrial use, boor transportation systems
and the threat of devastating floods like Fort Scott experienced
in 1986 and more... The Mill Creek and Marmaton River flood
control projects created by the citizens of these areas by popular
vote can see already that they will not achieve their flood control
goals because of the manner in which KDWP is interpreting and
enforcing the Kansas Administrative Regulations created with the
T&E Act. The Bone Creek Reservoir Project which is essential to

the people of Crawford and Cherokee counties was nearly destroyed

by KDWP's obstructionist attitude. The Bone Creek Project is




viable today not because KDWP compromised on the amount of T&E
habitat mitigation required but rather the project sponsors were
bullied into many hundreds of thousands of dollars worth of habitat
mitigation prescribed and demanded by KDWP.

KDOT is aware and will become more acutely aware of the costs
associated with the T&E Act and KDWP obstinance as they design and
construct a much needed highway in SEK.

KDWP will not compromise on the mitigation of T&E habitat no
matter how worthy or needed a project might be to local citizens.
KDWP regulations can destroy badly needed improvements before they
can even begin by adding hundreds of thousands of dollars to the
cost of the project for T&E mitigation. KDWP will not compromise
no matter what the cost of mitigation. There is no monetary cost
too high or public project worthy enough to convince KDWP to
sacrifice one acre of T&E habitat. The only currency that the KDWP
values is habitat units. The welfare of the citizens of Kansas be
damned they will not compromise on habitat units. If a project
destroys X number of habitat units, X number of habitat units have
to be replaced. Unfortunately, this is not a one for one
replacement. We in SEK have seen as many as 8 acres of land
required as mitigation for each acre of habitat disturbed. KDWP
uses the T&E permit system as a form of blackmail. If you want to
do a project that affects T&E habitat you have to meet their
demands before you can get a permit to construct. In the process

they are indirectly requiring that restrictive easements be placed

on private property that usurp the landowner's use of his own land



without due process of law or fair compensation. This they do in

the name of the Kansas Threatened and Endangered Species Act. We
do not believe that these types of activities were the intention
of the legislature when they passed the act!

At some point and time the people of Kansas must say that a
particular project is too important to the well-being of her
citizens to allow KDWP to run roughshod over it. KDWP will claim
that they are only doing their job according to the act. This is
rubbish, don't listen to it. The act in and of itself is good
legislation. It is the Kansas Administrative Regulations
promulgated by KDWP and their contemptuous and arrogant application
of these regulations that are the problem. Any bureaucracy that
has the audacity to label its new secretary as incompetent to hold

office has the ability to misuse the very rules and regulations

that itself creates.

We, common citizens of the state of Kansas, are here today
seeking relief from the KDWP regulations relating to the T&E Act
because we have no other recourse. The T&E Act, and most certainly
the administrative regulations drawn-up by KDWP, do not allow for
any legislative or public oversight that we are aware of. The act
has no realistic appeal process for individuals or entities who
feel they have been mistreated to seek justice. KDWP wrote the
law (administrative regulations), they are the judge, the
prosecutor, the jury, the hangman, and the undertaker!

KDWP is using the T&E Act as a means to obstruct any kind of

development that impacts any type of habitat that they wish to



protect. Through shrewd selection of species using methods that
are questionable, they are using the T&E Act to further their own
selfish interests rather than the interests of the people of
Kansas. Left unchecked they can carefully select and place species
on the T&E list to obstruct almost any type of development they
wish. This cannot be allowed. KDWP must be accountable to the
wishes of the people of Kansas and the legislature. If the inner
workings and procedures used by KDWP in administering the T&E Act
were fully exposed, we are sure there would be changes made quickly
by the legislature. We are but a small group working with few
funds and limited expertise. They are a large government agency
with a very vocal and pernicious lobby supporting them. Senator
Doyen, we assure you there is a rotten apple in the barrel but you
will have to dig to find it and KDWP will do everything they can
to hide it from you.

We do fully support Senate Bill #341 that would create an
advisory committee to the Secretary of KDWP in matters related to
the T&E Act. In truth we believe the whole act needs to be
overhauled with careful attention given by the legislature to any
administrative regulations drawn up by KDWP. The Advisory
Committee may be adequate to interject the needs and values of the
people of Kansas and perhaps balance the overzealous and self-
serving manner in which KDWP has administered the T&E Act in the
past.

MARMATON WATERSHED DISTRICT

MILL CREEK WATERSHED DISTRICT
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Em ATTACHMENT II

102 E. Second, Box 4,

Uniontown, Kansas 66779
Phone: 316-756-4845 March 19, 1991

Mr Ken Grotewiel
Representative
Kansas State House of Representatives

Topeka, Kansas 66612
Re: Senate Bill 341
Dear Representative Grotewiel:

This letter is sent to alert you to the improprieties that
have been generated by the Kansas Department of wildlife and Parks
under the auspices of the Kansas Threatened and Endangered Species
Act of 1975 and the importance of passing through the house a

strengthened version of Senate Bill 341.

It is enlightening to recognize that KDWP did 1little or
nothing under the T & E Act for ten years but in the last five
years they developed and have been administering regulations that
have the effect of conscripting private property rights and public
funds and diverting them to KDWP's own private agenda totally
without substantiation by the T & E Act. 1In so doing, they have
departed from any semblance of rationality or accountability to the
people or the State of Kansas. None of the normal checks and
palances that we all count on to preserve and protect the assets
and rights of the people and the State from autocratic and
tyrannical rule currently apply to KDWP and their administration
of the T & E Act. They have already taken extreme and dramatic
advantage of same and show every proclivity to expand their domain
at the expense of the land-owners of the State as well as the

budgets of other State programs.

Several landowners and water resource conservation and
development projects in Southeast Kansas have been especially hard
hit by the insanity and extremity of their demands, but no one is
exempt from their sword as they have demonstrated the total
autonomy and the willingness to conscript property rights and
plunder the coffers of other State programs until the legislature
provides some means of injecting oversight and accountability

provisions into their agenda.

We strongly urge you to move quickly to sponsor hearings on
the subject bill and pass out of committee a strengthened version
of same. I am enclosing herewith a copy of a letter from Senator
Walker that characterizes the shallow thinking of many opponents
to the bill as well as a response to same from the chairmen of the

Planning, design, construction supervision and management of agricultural production facllities, and polfution control systems.



Mill Creek and Marmaton Watersheds. We all want to preserve and
conserve our wildlife and natural resources but insane zeal should
never have been allowed to replace and preclude technically and
socially sound policy and actions as has happened in KDWP under
the claimed title of threatened and endangered specie protection.
We greatly appreciate your leadership in moving this effort for
responsible environmental and resource management for all Kansans
forward in the legislative process.

Sincerely,

A

John A. Georde, P.E.
enc.
cc: Rep. Carl Dean Holmes
Rep. Betty Jo Charleton
Rep. John McClure
Rep. Gill Gregory



ATTACHMENT 111
March 19, 1991

Mill Creek Watershed
c/o0 Paul Pavey

Rt. 3
Fort Scott, KS 66701

Marmaton Watershed
c/o Dwayne Neil

102 East 2nd
Uniontown, KS 66779

Mr. Doug Walker, Senator
12th District

State Capitol Building
Topeka, KS 66612

Re: Senate Bill #341

Dear Mr. Walker:

We are in receipt of your letter of March 14th explaining your

position relative to Senate Bill 341. Upon review of same, it is
obvious why those of us in the private sector become very
frustrated and disillusioned with our political representatives.

You have indicated that it is your feeling that supporters of

this bill are unaware of the existing review process and the
ecretary of Wildlife and Farks

opportunity for public input to the S

on these matters. From our experience it is obvious that you and
presumably many of the other legislators are unaware how
ineffective those existing review processes are and how insensitive
Wildlife and Parks is to any societal concerns. We have studied
the law and looked for every opportunity to rectify the ridiculous
decisions that the Kansas Department of Wildlife and Parks have
been forcing upon us. The Department of Wildlife and Parks and its
supporters are fond of giving 1lip service encouraging earlier
participation with the agency with the assertion this would solve
all problems. We assure you that we have consulted extensively
with Wildlife and Parks for many years relative to these issues.

We routinely get responses from them such as:

"We don't have to consider any economic, social or common
sense parameters in defining mitigation requirements.”

"This is the way it is--you can't do anything about it."

"If it was up to me, there would be no public monies spent on
private lands."

"If it was up to me, there would be no public monies spent on
watershed projects."

"Tf it was up to me, there wouldn't be any watershed dams
huitt."
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The Department of Wildlife and Parks currently has carte
blanche in defining and implementing the Kansas T&E Act. They have
made it perfectly clear that they aren't interested in and don't
have to take heed of our concerns nor anyone else's.

In addition to Wildlife and Parks, we have consulted routinely
with the Kansas Division of Water Resources, the State Conservation
Commission, and the Kansas Department of Health & Environment: the
other agencies that you allude to as being on the currently
established environmental coordination act review committee. They
continuously tell us that they are unable to influence the thinking
of the Division of Wildlife and Parks.

We fully recognize that the committee provided for in Senate
Bill 341 is advisory only in nature and that the Secretary of
Wildlife and Parks might very well totally ignore all of their
advice and counsel. We would very much like to see a mechanism
implemented that provides for more accountability on the part of
the Department of Wildlife and Parks than is called for in Senate

Bill 341. However, with the weak representation provided to these
issues by legislators such as yourself, we have been advised that
we will be lucky if we can get this provision in place. We

certainly haven't seen any sign that you are willing to assist even
this effort, let alone a more appropriate stronger one.

There are many people in Southeastern Kansas that; when they
become aware of how superficial your knowledge, understanding, and
support of this issue is and has been; will share our extreme
disappointment with your representation of this area.

Sincerely,
) o N
,ALQL“Uéfomg/ 4??@&41 ’\tﬁxiu,<-/f \\k"LQ[" )
Dwdyne Neil Chairman Paul Pavéy , Chairman
Marmaton Watershed Dist. 102 Mi1l Creek Watershed
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Testimony of Chuck Shelton

March 28, 1991

I am Chuck Shelton, and I live north of Uniontown, Kansas. Part of our
land falls within the boundaries of the Marmaton Watershed District.
Approximately three years ago the district approached me for an easement
to build one of several needed floodwater detention reservoirs which have
the side benefits of enhancing water supply, water quality, wildlife
habitat, ect. | gladly gave the easement recognizing that there are
dramatic and significant flood damages down stream as well as the need
- for better water quality and more water supply .in the areas below me.

As things transpired, the Department of Wildlife and Parks are back
requiring an easement for the Broadhead Skink and the Redbellied Snake.
At this point they are wanting 100 acres for a couple of small animals
that may exist or may not exist in this area of Bourbon County Kansas. In
return for a public project to benefit the entire area, they required this
easement for 100 acres of mine and my neighbors land with the
stipulation that it can never be cleared for the life of the project, and
only limited grazing. Actually the flocdwater detention structure took
approximately 13 acres of timber land which Wildlife and Parks said was
critical habitat for these two little reptiles, which may, or may not exist
in this area. In so requesting, they did not take into consideration that
there is an estimated 13,000 acres of like land within a ten mile radius of
this site. Likewise, they take no cognizance of the fact that this is a
publicly funded project that has been justified on the basis of cost benefit
ratios. Neither do they provide any compensation for the easement and the
land rights that it represents. _

At this time my neighbor and | are now faced with a 50 year easement
which substantially precludes significant economic activity on this 100
acres for the life of the project, but we receive nothing in return. The land
wiii continue to taxed at its normal tax rate. There was no payment for
the easement nor any other benefits accrued during this process. ! believe
that this is a case of taking private property rights without compensation
sometimes known as adverse condemnation. | also believe it is absolutely
unjustified in the sense that these two species are indigenous to the

saes

entire Eastern and Southern United States and simply have not been wide
spread throughout Kansas because most of Kansas does not provide habitat
for them. | believe it is probable that the are listed as threatened species
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in Kansas totally without justification since KDWP has to justify tc nc
one the listing of these species or any other as threatened or endangered. |
believe that our property rights have been usurped totaily without proper
justification. "

Yes, | am here in support of the proposed Senate Bill 341. However, |
believe that the Bill needs to be strengthened to the point of alleviating
some injustices that have already been propagated by the Kansas
Department of Wildlife and Parks

Thank you for your time and consideraton.



HOUSE ENERGY AND NATURAL RESOURCE COMMITTEE

MARCH 27, 1831

Testimony on Senate Bill No. 341 - ﬂN.ﬂCT amending the nongame and
endangered species conservation act; establishing the endangered and
threatened species and habitat advisory committee.

1 am Richard G. Jones, Executive Director of the Kansas Association
of Conservation Districts.

The Association represents the 105 County Conservation Districts in
Kansas. Conservation Districts provide assistance to landouwners and
operators for the protection and improvement of their soil, water, plant,
and animal resources. Conservation Districts are governed by a five

member board of supervisors made up of local landowners who serve without

compensation.

On November 20, 138390, at our Associations 45th Annual Meeting, the
members passed a resolution requesting that the Kansas Legislature create
an independent group or committee to hear appeals on projects when the
sponsor and Kansas Department of Wildlife.and Parks have a disagreement on
the issuing of a permit to install works of improvement. A copy of the
resolution is-attached.

Senate Bill 341 establishes such a committee, with the responsibility
of reviewing and being advisory to the Secretary of the Department of
Wildlife and Parks in granting of permits along with other duties dealing
with the State’s endangered and threatened wildlife species.

The Conservation Districts of Kansas have‘continuallg implemented
local conservation programs to the benefit of our State’s natural

resources, including our wildlife. They have accomplished this by being
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aware that all natural resources are important and have a place in our
environment. This includes consideration for the safety and health of
humans along with the needs for other resources. UWe cannot forget that
we all have a place in our limited environment and that the safety and
health of our Fellow man must have some priority as we are the only ones

that can initiate changes.

Information from the Kansas Department of Wildlife and Parks indicate
that there were some 1,575 projects that went through the Department and
the State’s environmental review process in 1830. OF this total, only 1B
required any special mitigation. I do not believe the intent of Senate
Bill 341 is for the propesed advisory commiftee to review all projects
(that is the total 1,575), but to review and give advice on those that the
Department considers needing special mitigation, and to review the current
Kansas list of endangered and threatened species and proposed additions to
it. If properly informed and managed, the proposed committee should not
add to the already enormous delays in implementing works of improvement
that have occurred because of special mitigation requirements. In fact it
could have the opposite affect through more logical negotiations between
the Department and the local citizens.

You may hear testimony from some environmental groups that this
committeé has no expertise in the wildlife area and therefore are not
qualified to review the permitting activities of the Kansas Department of
Wildlife and Parks. Senate Bill 341 does not call for a committee made
~up of environmental experts, but calls for an advisory committee that is
concerned for all species that exist in our environment and that can
advise the Secretary of Wildlife and Parks on his decisions when they

have a major impact on works of improvement proposed by local people.
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The Conservation Districts of Kansas believe that an Independent
Committee should be established to review the requirements made of local
people by the Department of Wildlife and Parks in permitting construction
of works of improvement to assure that they are logical and reasonable
From both an environmental and economical standpoint. The Caommittee
should also review the listing of endangered and threatened species,
including the current list and any proposed additions to the list.

Thank you for the opportunity to testify on this issue and we urge

the passage of Senate Bill No. 341.



CONSTRUCTION PERMITS

WHEREAS, watershed districts, rural water districts, towns and other entities
building dams or other works of improvement in Kansas must obtain approval of
the plans For the Kansas Department of Wildlife and Parks before construction
can take place; and

WHEREAS, these entities have invested considerable sums of mcney in
developing Feasibility studies or long-range plans which depend on these
construction projects to meet their goals; and :

WHEREAS, Kansas Department of Wildlife and Parks has made determinations
which have either stopped construction projects or added considerable costs
or mitigation based on a decision within their department that certain
environmental conditions exist that must either be protected or mitigated by
the spansor; and

WHEREAS, the safety and health of humans should carry a higher priority than

plants and animals considered by the Kansas Department of Wildlife and Parks

to be threatened or endangered, when in Fact they may not exist in this area,
or they are in abundance in adjoining states where they are nat threatened or
endangered,

THEREFORE, BE IT RESOLUED, that an independent group or committee te created
by the legislature to hear appeals on projects when the sponsor and Kansas
Depacrtment of Wildlife and Parks have a disagreement on the issuing of a
permit to construct a dam or other works of improvement.
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KA Kansas Association of Wheat Growers

W P.O. Box 2349 . Hutchinson, KS 67504-2349 . (316) 662-2367
G ONE STRONG VOICE FOR WHEAT
TESTIMONY

House Committee on Energy ¥ Natural Resources
Representative Ken Grotewiel, Chairman

SB-341

Mr. Chairman and members of the committee, I am Howard Tice, Executive Director
of the Kansas Association of Wheat Growers. On their behalf, I thank you for the
opportunity to appear today in support of SB-341.

We feel there is a definite need for the advisory committee which would be
created by this bill. Major watershed projects have been delayed and have been
threatened with excessive cost increases because of concerns by the Department of
Wildlife and Parks about some creature on the state's Endangered Species List.
Our Association has also been advised that farmers have been refused permits to
build structures necessary for conservation plans which are requived in order for
them to qualify for federal farm programs, for the same reasons.

We are not saying that endangered species should not be protected. What we are
saying is that someone needs to inject some common sense into the handling of the
problems that arise. The project that caught the attention of the Wichita Eagle
this past weekend, and was probably most responsible for the introduction of this
bill, is a good example.

The Bone Creek Project involves a reservoir that will provide flood protection to
local  communities; farm homes and fields; and roads and  bridges in southeast
Kansas. The project also includes a treatment plant and distribution system to
supply good guality water to people in Crawford and Cherokee counties, who now
have poor quality water. Unfortunately, this project has experienced major
delays and excessive increases in costs because of a mitigation process  that
doesn’t use common sense, and therefore, isn’t working.

The Department of Wildlife and Parks is requiring the project to purchase nearly
300 acres of cropland to plant hardwood trees, to replace lost habitat. However,
according to reports we have received, they don’t even know if any of the
creatures they say they are protecting are found in the area. At least, there is
nx documentation of actual species population in the area in gquestion. They have
simply declared that the trees which they want replaced are “suitsble” habitat
for the so-called endangered species.

For a project in the Mill Creek/Marmaton Watershed District, according to  the
Wichita Eagle, the Department has required 75 acres of hardwood trees to replace
15 acres destroyed. We have been told of another project, with a 13 acre pocol,
that reguired 100 acres for mitigation. The Eagle refers to a complicated
formula that is used to determine how much habitat needs to be replaced to
mitigate the loss of current “suitebls=" habitat. However, it is difficult at
best to understand how such lopsided numbers, and the associated costs can be

Jjustified by any formula, complex or simple. g e e
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In the case of the Broadheaded Skink, the Northern Redbelly Snake, the Central
Newt and the Eastern Spotted Skink, and the southeastern Kansas water projects,
the lack of sense becomes more pronounced because these species are found in
abundance in Missouri and other states to the east of Kansas. The only habitat
in Kansas that is considered “suitable” for these species is in the eastern half
of three or four counties that border Missouri. The reguirements and related
costs to protect habitat that probably isn’t even being used, by species that are
abundant in neighboring states, are simply not justifiable.

The aim of SB-341 is to inject reality into the mitigation process. It would not
affect projects that require no mitigation. Where mitigation is required, it is
obvious from the examples cited, that the Department of Wildlife and Parks needs
help.

The committee recommended in the bill includes the expertise of the state
biologist and the state forester, people skilled in conservation needs and
techniques, a person experienced in watershed development, plus the Kansas
Secretaries of Health & Environment, Transportation and Agriculture and a person
“knowledgeable in and representative of wildlife and epvironmental interests of
citizens.”

Another factor that should be considered in this debate is the impact of
regulation on private property rights. Congress is considering legislation to
address the impact of federal agency regulations on private property rights.
While Senate Bill 50, the Private Property Rights Act of 1991 may not affect the
larger projects, it could well be applied to private conservation projects that
have been delayed or stopped, or where regulations have greatly increased project
costs.

The advisory committee created by SB-341, is designed to prevent costly delays
and excessive added expenses to worthwhile projects, as well as more realistic
mitigation plans. At the same time, it could prevent unnecessary court battles
and expensive state settlements in the future, if Senate Bill 50 becomes law at
the federal level, and courts apply it to state cases.

I have attached copies of information sent to me from Representative Pat Roberts’
office, concerning the Private Property Rights Act of 1991. While the bill
specifically refers to the “taking” of private property, the courts have
determined that regulations that “go too far” amount to a “taking of property.”

{Hhere the gquality of the faxed copies was too poor to be readable, I have
retyped them for you.?

Wy
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To envure thar agencies establish the appropriste proceduwres fov assessmg
whether or not regulation may result in the takmg of privaze property, so ai
to avuoid such where possible. '

IN THE SENATE OF THE UNITED STATES

Jaxvagy 14 (legislstive day, JaNvazy 8), 1991

Mr. Syaug (for himself, Mr. BoREN, Mr. GeassLyy, Mr, Herumy, Mr. TEUB-
xoND, Mr. Parop, Mr. NicxrEs, Mr. CraiG, Mr. Harcw, Mr. BusNs, Mr,
Herwms, and Me. Warrop) imrodoced the following bill; which was read
twice and referred to the Committee on Governmental Affairs

A BILL

To ensure that agencies establish the appropriste procedures for
asseseing whether or not regulation may result in the taking
of private property, 5o at to avoid such where possible.

1 Bg it enacted by the Senats and Houss of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1 SHORT TITLE. | . .
4 This Act mey be cited as the “Private Property Rights
5 Actof 1981”.

6 SEC 2 DEFINTTTONS.

7 As used in this Aot:

2
(1) The term “agency” means all executive
branch 'agencies which engage in sctivity with the po-
tential for teking private property, including-any mili-
tary department of the United States Government, any
United States Government corporation, United States

St e ® o

Government controlled corporation, or other establish-

-~3

ment in the Executive Branch of the United States

8 Government. D,

R
e



9
10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25

(2) The term “iaking of private property” mesans
an sotivity wherein private property is taken such that
compensation to the owner of that property is required
by the Fifth Amendment to the Constitution of the
United States.

SEC, 3. PROTECTION OF PRIVATE PROPERTY.

No regulation promulgated after the date of enacrment
of this Act by any agency shall become effective until the
issuing agency ie certified by the Attorngy Geners! to be in
complisnce with Executive Order 12680 or smnla.r proce-
dures to assess the potential for the taking of private proper-
ty n the course of Federal regulatory activity, with the goal
of minimizing such where possible.

SEC. & JUDICIAL REVIEW, .

(a) Judicial review of actions taken pursuant to this Act

ghall be limited to whether the Attorpey General has certified

the issuing egency as in compliance with Executive Order

3

1 12630 or similar procedures, such review to be permitted in

2
8
4

the same forum and at the same time as the issued regula-
tions are otherwise subject to judicial review. Only persons
adversely affected or grieved by agency action shall have
standing to challenge that action as coutrary to this Act. In
uo event shall such review include any issue for which the
United States Claims Court has jurisdietion |

(b) Nothing in this section shall affect any otherwise
available judicial review of agency aotion.

o)
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THE PRIVATE PROPERTY RIGHTS ACT OF 1990 (1991)
INTRODUCTION

PRIVATE PROPERTY AT RISK

Many constitutional scholars believe it was inevitable: as American
industry expands, natural resources are developed and population grows,
government will attempt to control this growth with increasing levels of
regulation. Almost every day, the federal government issues a new ream of
regulations that place more demands on individuals and businesses, in hopes of
addressing scociety’s problems. Congress’ budget crisis only speeds this trend,
since it far less expensive to simply mandate public benefits (open spaces, low-
income housing, medical care, etc.) rather than budget taxpayer dollars to
achieve those same goals. The mounting burden of this regulation may conflict
with basic property rights gquaranteed by the Constitution.

The Constitution provides that "private property I[shall notl be taken for

public use without just compensation.” The courts have determined that
requlations which "go too far" [i.e. deny economic use of one’s property without
provocation or causel, amounts to a “taking of property” and requires

compensation be paid to the owner. The U.5. Government is currently facing well
over a BILLION dollars in "takings" claims of this type. Just in 1930, several
of the largest "takings" Jjudgements in the history of the United Gtates were
handed down by the U.S5. Claims Court. And in California, property owners who can
afford legal costs are winning about 50X of their “takings" claims before the
intermediate appeals courts.

NEEDED: REGULATION WHICH RESPECTS PRIVATE PROPERTY

The need for the federal government toc be more careful in how it regulates
has been recognized since 1967, when a series of landmark Supreme Court cases
clarified the rights of property cwners against excessive regulation. A year
later, President Reagan signed an Executive Order [E.O0. . 126301 which required
agencies to "look before they leap” at what the private property impact of their
regulations might be. At the current time; however, there is no statutory
requirement that agencies even consider the impact on private property when
issuing regulations.

That is why a bipartisan groups of Senators, supported by small business,
farm and «civil rights groups, as well as free-market environmentalists have
proposed the Private Property Rights Act of 1990. (1991) This Act requires that
federal agencies adopt administrative procedures to "assess the potential for
taking private property in the course of regulatory activity, with the goal of

minimizing such where possible.” These procedures may be similar to  those
required by E.O0. 12630, but must reflect the Court’s current interpretation of
what canstitutes a "taking of private property.” This assessment will allow

agencies te draft regulations that impose on property rights as little as
possible, while still achieving their regulatory goals. As a result, the public
interest is served, individual property rights are protected without costly court
battles and taxpayers need not pay compensation for "takings" that could have

been avoided.



Testimony presented to

Committee on Energy and Natural Resources

by
The Kansas Department of Health and Environment

Senate Bill 341

The Kansas Department of Health and Environment supports SB 341. It would
allow KDHE to have some input on the endangered and threatened species
listing in the state. The issue of those species often comes up in permitting
actions. KDHE could have some insight and input on the formulation of this
list.

Testimony presented by: Ron Fox
Director
Bureau of Environmental Quality
Division of Environment
March 27, 19°1
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March 27, 1991

Honorable Representatives and Guests:

My name is Ed King. I am past president of the See-Kan
Resource Conservation and Development Board. QOur 27 person
board is appointed by elected officials in our nine county
area of southeastern Kansas. I live in Woodson County. I
wish to speak in support of Senate Bill 341.

Over the past 22 years our See—-Kan RC&D Board has
helped local people carry out needed projects. Today, I
want to address the Bone Creek Project and the difficulties
local people have had in satisfying the demands of the
Kansas Department of Wildlife and Parks for mitigation.
This multipurpose reservoir is a high priority with our
board due to the critical need to provide a new source of
high quality water to the people in Crawford and Cherokee
Counties.

There is not time enough for me to fully explain their
need but let me state that the eleven communities involved
with Public Wholesale Water Supply District # 11 have severe
water quality problems. All have high levels of hardness,
causing pipes and fixtures to have very short lives. But
the real concern is for the health of the 14,000 people
living in these small communities and drinking the water
from their deep wells. These people are faced daily with
using water that is high in sodium, chlorides, and
magnesium. Some of the communities have radium 226, radium
228 and Gross Alpha in their water which exceeds safe
drinking water standards. These communities must notify
their people every month that their water does not meet safe
drinking water standard. For these small communities,
Joining together to construct a new reservoir for safe
drinking water is the most economical and permanent cure to
their problems. The Bone Creek Reservoir was selected as
the best alternative after a detailed feasibility study.

You have two attachments to my report. The first
provides details of the Bone Creek Reservoir, treatment
plant, and distribution system. One page provides water
quality data for several southeastern Kansas communities.
The second attachment is a letter from the Kansas Department
of Wildlife and Parks, dated May 31, 1890 explaining how the

PWWSD #11 will be required to plant and maintain 286.4
acres of cropland to trees. This area will be to mitigate
the loss of 222.3 acres of trees within the Bone Creek
Reservoir project. The new reservoir will cover 540 surface

acres with water.

Our board is very much aware of the problems and delays
that the Public Wholesale Water Supply District #11 has had

— 7
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because of critters on the state threatened and endangered
species list. I will address this specific problem since it
has been on going for three years and is still not resolved.
Please be aware that the four species the Kansas Department
of Wildliife and Parks has |isted as threatened are all on
the Kansas T & E species list, not the national list. The
four are the Broadheaded Skink, the Northern Redbelly Snake,
the Central Newt, and the Eastern Spotted Skunk. All of
these species live in timber areas in states to our east.
Our counties in southeastern Kansas are at the western edge
of their habitat. These species are abundant in Missouri and
states to the east, according to Robert Hiland, a retired
Kansas Fish and Game Biologist living in Crawford County.
The timbered area where the Bone Creek Reservoir is to be
located has been labeled as suitabie habitat for the above
species. To label these species as threatened is
misleading. Just because Kansas has only a few counties
suitable for these critters to |live, does not make them
threatened.

Requiring mitigation for a species that is not
threatened is an injustice to cur people. It is causing
delays in getting a much needed project on the ground and it
increases costs. With the Bone Creek site, the PWWSD board
estimates cost increases of about $300,000 for land and tree
planting. This does not include the cost of maintaining
this hardwood forest forever. It also takes some of our
best farm land out of production to plant more trees in an
area where we already have a great abundance of trees.

Bone Creek Reservoir has been delayed a year or more
because of demands by the Kansas Department of Wildlife and
Parks to carry our extensive mitigation. The initial site
for the reservoir was in a heavily wooded area. The Kansas
Department of Wildlife and Parks demanded the PWWSD #11
purchase over B00 acres of cropland and plant it to hardwood
trees to mitigate this first site. Three years later and
after four revisions in the Bone Creek Reservoir plans, the
mitigation needs has not been agreed to. The PWWSD board
moved the location of the dam downstream nearly a mile and
lowered the water level 15 feet to protect more timber and

wildlife habitat.

The current demands of the Kansas Wildlife and Parks
Department is for the PWWSD board to purchase 296.4 acres of
cropland and plant this to hardwood trees. This will require
the purchase of several additional farms near the reservoir
to acquire the needed cropland that is suitable for growing
trees that produce nuts. We believe this is an unnecessary
expense.

After the land has been purchased and planted to trees,
the PWWSD board will be required to maintain this land in
timber forever. Not Jjust as long as the lake is full of



water, but FOREVER. The local people will be required to
pick up the full cost of this mitigation. There are no
federal or state grants that cover any of the cost of
mitigation, so the extra $300,000 will be added to the
overall cost of the project. People using the water will
pay higher water rates over the life of the project to pay
for this mitigation. Every one of the eight towns have
median household incomes below the poverty level, according
to Dennis Stafford, Farmers Home Administration, Chanute
District Office. Income levels for the three rural water
district areas have not been calculated as yet.

Kansas needs a review procedure with an independent
board when communications break down between a project
sponsor and the Kansas Department of Wildlife and Parks.
This review board needs to have the authority to provide
advice and rescive problems.

Kansas needs to review the list of endangered species
and determine if all of them really need to be on that list.
This decision needs to be based on a multi-state
determination and not only on what may be happening in a few
counties of the state.

If mitigation is an issue this House Committee wants
to support and believes it is in the best interests of our
state, then there is another issue. The state should be
covering the mitigation costs for the Bone Creek Reservoir
and similar projects from the general fund.

I thank you for taking the time to hear me concerning
Senate Bill 341. I do hope this will be the beginning of a
better working relationship between loccal project sponsors
and the state. Our local people are trying to provide much
needed services for our people and trying to satisfy the
need to protect our natural! resources.

Ed King
Past President
See-Kan RC&D Board



Treatme'bt and Distribtuion System

Preliminary Date
on
Selected Option for a
Multipurpose Reservoir

by
Public Wholesale Water Supply District #11
Crawford and Cherckee Counties
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BONE CREEK RESERVOIR

A feasibility Study has been completed on the Bone Creek
Reservoir. The study covered two different locations and
several different size dams at each location. The Public
Wholesale Water Supply District # 11 has selected a site for
the multipurpose reservoir in Section 12, Township 283, Range
24E, Crawford County. The dam will be located approximately 7
miles north and 5 1/2 miles east of Girard. Bone Creek flows
into the Marmaton River after it enters Missouri.

The Bone Creek Reservoir will create a 540 surface acre .
fake when built and it fills. It will have over 8,000 acre
feet of water (more than 3 BILLION gallons) for water supply.
It can yield 2.95 million gallons of water daily. These are
average figures and daily production can vary. This is
considerably more water than is currently being used (1.7
mgd) by the eleven entities who have indicated interest in the

PWIWSD.

The projected yield of 2.85 mgd take into account
rainfall, runoff, evaporation and seepage. The water stored
in the reservoir would yield the stated amount 98 percent of
the time for a period equal to the worst drought of record.
There is a two percent chance the reservoir would not be able
to yield the full 2.95 mgd.  This reflects the odds that the
area could experience a drought worse than the record one of
the 1850's two years out of each one hundred. '

Much higher yields can be obtained from this reservoir if
a combination of ground water from existing wells and the Bone
Creek Reservoir are both used. This is what is proposed:
cities with a good source of water from wells and adequate
treatment could blend their own well water to be supplied from
Bone Creek. This will reduce the cost of water somewhat and
provide backup water in case of a water shortage. This will
let each entity meet the requirements of the Kansas Department
of Health and Environment that an alternate source of water be

available.

The Site of Bone Creek Reservoir is in a rugged part of
Crawford County. The stream is of good quality, draining 12.5
square miles. The site is wooded and has rock osutcrops around
the shore line. The PWWSD has included some recreational
facilities in their proposal to make recreational access to
this lake possible. The State of Kansas has been requested to
study the lake area as a potential location for a state park.
The See-Kan RC&D Board conducted a study in 1877 with
assistance from the Soi! Conservation Service. The report
identified a potential development that could serve 50,000
visitors annually if installed. A copy of this study has been
made a part of this report. By increasing the recreational
facilities, many more visitors can be served.



An obstacle that was difficult to overcome was the
presence of threatened species and the loss of habitat that
several declared threatened species use. After nearly three
years of work with the Kansas Department of Wildlife and
Parksy -2 plan has been developed that should be acceptable to
meet their requirements. The PWWSD #11 board has agreed to
purchase 296.4 acres of farmland and plant it to hardwood

trees. This — area will be established and maintained
forever by the district. The added cost of several hundred
thousand doliars will be paid for by increased water rates by

users, and grant funds from federal and state taxes.

A second obstacle that has not been overcome is the
reluctance of small towns and rural water districts +to enter
into contracts to purchase treated water from the PWWSD.
Contracts have been offered to all eleven entities who became
a part of the steering committee to finance the feasibility
study. Water will cost these entities $2.80 per 1,000
gallons. Not a high cost but two to three times what most
small entities in Cherokee and Crawford Counties now charge
for water. Several are reluctant to raise their water rates
to cover the increased cost, even though water quality is poor
to plain bad.

Two things are needed to make this project feasible: 1.
A revision of state law permitting the State of Kansas to
participate in the purchase of storage capacity in Type 3
reservoirs under the Small Lakes Program, and 2. A state
appropriation to cover a portion of the cost of this to allow
the five entities who have signed contracts to proceed with
construction. This "loan" from the state will be repaid as
other entities are brought on line in years ahead. The Kansas
Water Office is ready to certify that a need exists in the
Cherokee and Crawford County area within the next twenty years
for the full storage planned for Bone Creek Reservoir. The
PWWSD board estimates a state appropriation of about $2.5
million is needed to move the project forward.

The PWWSD board has considered development of the ground
water with a water softening type treatment piant to clean up
the water. Radium 226 and hydrogen sulfide can be removed
from the water but sodium cannot be removed. The board has
rejected this option due to the uncertainties of the ground
water resources, the high cost of building and operating =«
water softening treatment pliant, and if they used wells for
their water source, there would be no alternate source of
supply for the area.

The Bone Creek Reservoir will also provide fiood
protection downstream including U.S. Highway 83 north of Arma.

Jim Gaskel |
RC&D Coordinator, Chanute
January 9, 1991
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PUBLIC WHOLESALE WATER SUPPLY DISTRICT NO. 11
REYISED PRELIMINARY FINANCING ANALYSIS -
e

In accordance with the revised engincering feasibilit /study including Arma,
Chicopec RWD, Girard, Mulberry and (Crawford Co. RWD No. %) as compiled by Larkin
Associates, 1 have outlined the financing alternative that is currently available to
the District and am including the plan of financing for your review. I have also

taken into consideration some conservative assumptions as follows: ¢4, of dreadia added 1-9-9/, }Q )

(a) The project cost is $9,800,000. £ .50
\_,/

(b)) Kansas Small Lakes Program Grant and other Grants could b/ obtained \
in the total amount of $4;511,010. d201),019 \((Med adted #&,{
3 801,010 Wz H Séide purchase waler Storage
btained

(c) Dingle-Johnson Grant funds could be in the total amount of

$120,000.

(d) Farmers Home Administration Grant could be obtained in the total amount of
$1,895,240. «+ 750,002 ?ru.f‘;"{a/b%bjdl,fa :

(¢) Farmers Home Administration would commit to an intermediate interest rate

of6.125% 0 LSBTV, { fogn Yt 250,000 = 113 750 — ToA! Pt P 4l 0

(D ‘The District would issue $1,750,000 in general obligation bonds.
() The amount to be financed is $3273756. 3, 5.3 /52

(h) The Farmers Home Administration revenue bond issuc is' a 40 year term with a
debt service coverage requirement of 110%.

() The General Obligation Bonds would be for a 20 year tcrm with no debt
service coverage requirement.

() The estimated annual minimum allocation for which the water rate has been
established is 118,8G3,000 galloas per year.

(k) 25% increase in water sales by the third year.

The following summarizes the cost per 1000 gallons:

General FmHA
Obligation Rcvenue
Bonds Bonds Total
Annual Principal and Interest Payment $168,400.00 $103,41000 (- , 44 voll (é,(,, el
(3rd Year) Lalfltean
Coverage Requircment 0.00 10,340.00
Annual Debt Service Requirement 168,400.00 113,750.00 $282,150.00
New Water Plant O & M () /.‘%aw q o - _148,500,00 p
Total ' $430,650.00 cpcelin
Cost per 1000 gallons 290 = chee .
LT
C e 7/ :
W/ an”
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ESTIMATED PROJECT COSTS -
WATER SUPPLY FROM BONE CREEK RESERVOIR

ltem - Cost Estimate
1. Distribution System _
a. Piping ' $ 2,628,600.00
b. Valves & Fittings 30,000.00
¢. Pump Station & Phase Converters ' 80,000.00
d. Radio Telemetry 120,000.00
Subtotal Distribution System $ 2,858,600.00
2. Water Treatment Plant $ 1,900,000.00
3. Elevated Storage Tank $ 815000.00
Total Construction $ 5,073,600.00
Engineering, Legal, Administration, Land, -
Financing, Contingencies (25%) $ 1,268,400.00
Subtotal $ 6,342,000.00
4. Reservoir Construction with project costs &
Contingencles 5.841,465.00
Total Estimated Project Costs - $12,183,465.00 <

Source: Oct 89 ‘

|

LARKIN ASSOCIATES '
CONSULTING ENGINEERS, INC.

< L lh foss Chanth
X Note: wi/h less Gmnthre 9233 Ward Parkway, Suite 300

eleven en titres _um/er contret, Kansas City, Missourl 64114
Cosfs will be revised down . ?"v . Telephone - 816/361,0440
/-9-41 FAX - 816/361-0045

LA No. 89031-00
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BONE CREEK RESERVOIR
CRAWFORD COUNTY

PROPCOSED

November 3, 1889

PRELIMINARY STRUCTURAL DATA

Item

Elevations:

Capacities:

Surface Areas:!

Votume of Fill

With Crest Road (40")

Unit Totai
Total Drainage Area Sq. Miles 12.5
Ft.
Top of Dam MmeSels 812.0
Emergency Spillway MeSele 300.90
Principal Spillway mes.!. 8985.90
Water Intake Elevations Ft.
Low intake MeSela 878.90
Middle intake MeSels 836.90
High intake meS.l. 8S3.0
Maxiﬁum Héighf of Dam Ft. 58.0
Sediment Submerged Ac. Ft. 666.0
Water Supply & Recreation Ac. F*. 9234.0
Flood Water Retarding " Ac. Ft. 2700.0
Total Capacity Ac. Ft. 12,650.0
Permanent Water Acres’ 540.0
Flood Water Retarding Acres 610.0
Top of Dam Acres 845.0
“Capacity Equivalents: .
Sediment Volume Inches 1.0
Flood Water Retarding Vol. Inches 4.0
Water Supply and Rec. Inches 13.9
Without Crest Roadway{20°') C.Y. 815,000
c.v. 1,008,000
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Cons. R.W.D. No. | Craw.
Clrard

Mubberry
RW.D, #2
West Mineral

Wiee — -

*Estimated
**1587 Information

Meters
Current Source Served
Wells 250
Wells -2 724
Pittsburg 182
Wells 332
Wells 1,660
Viells 600
Wells 1,260
Wells 292
Cons.RWD #1 1500
Well 114
5,564

CRAWFORD - CHEROKEE
PUBLIC WHOLESALE WATER SUPPLY DISTRICT NO. I}

September 25, 1989
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Comparison of Minerals Detected in Domestic Water Supplies
Compared with

Untreated Water from Bone Creek
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s e RR 2, Box 54A
. /i Pratt, Kansas 67124 MIKE HAY. ;- Sovern'
I ™ 16-672- ROBERT L. MEINEN S~---
. A 316-672-5811 W. ALAN WENTZ .
E\E £ qual Opportunity Employer . , Assistant Secretary
1'..—_- \\ y ! .
| WILDLIFE|
i(©OPARKS
May 31, 1990
Maurice Harley Ref:D1.0900
Chairman, PWWSD #11 Bone Creek

P.0. Box 308
Girard, KS 66743

Dear Mr. Harley:

In January, 1989, a habitat evaluation of the Bone Creek site was conducted
utilizing a subjective procedure currently used by Kansas Department of Wildlife
and Parks (KDWP) for determining probable impacts of proposed development
projects on wildlife habitats. The SCS uses a similar procedure on proposed
structural measures. In addition, KDWP assessed the site as probable habitat
for threatened and endangered species. The site was documented as critical
habitat for the threatened Broadhead Skink, Eumeces laticeps; a woodland dwelling
reptile. The subjective evaluation conducted found the woodland to be destroyed
to be of optimum quality for wildlife dependent thereon, including the Broadhead
Skink. Subsequent to the above, the initial evaluation was challenged by Public
Wholesale Water Supply District #11 (PWWSD). In October, 1989, KDWP Secretary
Meinen requested that a second evaluation, utilizing more objective procedures
be conducted and assigned Robert Wood as the field coordinator. The initial
attempt to conduct the field work in December was postponed due to severe
weather. Field work for the second evaluation was conducted over the period
March 20-22, 1990. A total of 15 people representing three agencies were
involved in collecting the field data. Agencies represented were the U.S. Soil
Conservation Service (SCS), U.S. Fish and Wildlife Service (USFWS), and KDWP.
This letter will serve to transmit, in part, our report on the evaluation.

Due to time and personnel constraints, the terrestrial evaluation was limited
to woodlands within the proposed project acquisition area. A total of 12
randomly selected sample plots of approximately 0.3 ac. each were used for
woodland habitat measurements. Six of the sample plots were within the project
impact area, below design permanent pool elevation, and six were located outside
of the impact area. One additional measured sample plot was classified as an
osage-orange invaded pasture and was not included in any overall woodland quality
calculations. Data collected from the six impact area plots have been used to
calculate quality value of the woodlands to be destroyed (222.3 ac.) by the
dam/spillway construction and inundation by the permanent pool.

KANSAS OUTDOORS  ‘America’s Best Kept Secret’



Maurice Harley . Page 2 May 31, 1990

Evaluation of the aquatic habitat (Bone Creek mainstem) will be based on data
collected at three sample stations of 100 meters length each. Two of the
stations were located upstream of the dam within the permanent pool area and the
third downstream of the dam near the small cemetery. We have not completed final
analysis of the aquatic data, but there were no rare or unique aquatic organisms
or communities documented. We will provide a more complete aquatic report at
a later date. All maps and field data forms generated by this evaluation, for
both terrestrial and aquatic sampling, will be placed on permanent file at this
office and are available for review if you so desire.

This objective evaluation was based on procedures developed by the USFWS whereby
specific habitat variables for given wildlife species are measured quantitatively
then applied to qualitative curves which result in assigning values ranging from
0 to 1.0, with 1.0 representing optimum quality habitat for the species in
question. )

Terrestrially, the project will have significant adverse impact on a wide variety
of woodland and woodland edge dwelling wildlife. Specific habitat variables were
measured for the Hairy Woodpecker, Fox Squirrel, Mink, Eastern Cottontail, and
Broadhead Skink. Published habitat models are on file for the first four species
while best professional biological knowledge was used to identify habitat
variables for the Broadhead Skink. Rather than go into detail in this letter,
I have enclosed a copy of Bob Wood's report on the specific procedures and data
collected.

Based on the field data collected, we have documented the woodland habitat to
be destroyed by the proposed Bone Creek Reservoir site to be optimum for
Broadhead Skink having a quality value of 1.0. Based on previously documented
measurements, a total of 222.3 ac. of woodland will be destroyed which currently
yield 222.3 Habitat Units (HU) annually for Broadhead Skink. As we have
explained in previous correspondence, mitigation measures must be implemented
to replace the lost HU value which will occur over the life of the project.
Although the project's impact will be in perpetuity, for purposes of calculation,
the life of the project is presumed to be 100 years which results in a loss of
22,230 HU (222.3 x 1.0 x 100). The mitigation measures can take the form of
woodland plantings and/or improvement of existing woodland habitats. -To:totally
zmitigate”the 227230 HU-that will be lost over the life of the project by tree
plant1 gs,a ‘minimum of 296.4 acres! ‘of new woodland comprised of an adapted mix
of native: trees~that .will result in a mature woodland with 50% or more of the
¢anopy in hard.mast species (oaks,s hickory, "pecan) must be established. The
current Crawford County Soil Survey indicates there are sufficient areas suitable
for woodland plantings within the proposed acquisition area to meet the
mitigation requirements for the project. The parcels outlined in orange on the
enclosed map are likely candidates for woodland plantings. As project plans are
further developed, our personnel can assist in developing more specific measures.

R e s s



Maurice Harley Page 3 May 31, 1990

Upon completion, the project mitigation measures must yield sufficient HUs to
completely offset the projected losses.

Results of this most recent habitat evaluation have not changed our determination
that an Action Permit can be issued for the Bone Creek project as long as
sufficient mitigation measures are included to assure that no net loss of habitat
unit value for Broadhead Skinks will occur over the life of the project's impact.
We still consider the project's impact life to be in perpetuity. All mitigation
measures associated with the project must also be maintained in perpetuity. Such
maintenance will be the responsibility of the permittee.

If you have any questions, feel free to contact me.

Gmir

Joe V. Kramer, Chief
Fisheries and Wildlife Division

Sincerely,

JDK/rdw/bk

Enc.

xc: W/Enclosure
KDWP, Secy. Meinen
KDWP, Reg. 5 F/W Supv.
USFWS, Haley
SCS, Ruiper
BEE-KAN-RC&D;-.Jim Gaskell?
Assist. Secy. - Alan Wentz



S.B. 341
Testimony Provided to: House Energy and
Natural Resources Committee
Provided by: Department of Wildlife and Parks

March 27, 1991

S.B. 341 would establish an Endangered and Threatened Species

and Habitat Advisory Committee to consult with and be advisory to

the Secretary of Wildlife and Parks in matters pertaining to

threatened and endangered species. Such consultations would be

required prior to any of the following actions:

Listing or delisting of any threatened or endangered
species or any species considered in need of
conservation.

A review at least every five years of all threatened,
endangered and species in need of conservation lists.
Adoption of any regulations designed to protect or
conserve threatened or endangered species.

Issuance of épecial permits.

Establishment of programs for the conservation of
threatened, endangered and nongame species. This may

include studies of these species.

During 1989 and 1990, the Department reviewed 1,575 projects

through the states' environmental review process. Of these, only

50 (3.1%) required a special permit and 34 of the 50 projects were

able to avoid any mitigation requirements by adjustments to their



plans. Sixteen projects (2.1%) did require special mitigation to
compensate for losses to threatened or endangered species. The
average response time to review a project and provide a report was
22 days.

Mandatory review of special permits by the "review committee"
will add 4 to 6 weeks to the review time provided that timely
meetings can be arranged. Substantial increases in communication
and staff time will occur.

The Department cannot support S.B. 341 as drafted because of
increased costs and the increased special permit processing time
which will delay project clearance for the various sponsors.
Increased review and input into the threatened and endangered
species program and activities under that program is always
beneficial, but a mandated review step is not necessary. Input is
actively solicited during the various program activities including
regulatory and species listing efforts. Creation of another review
committee duplicates Department efforts.

A problem rests with several projects that have or will have
a major impact on threatened or endangered species and our
mitigation requirements for those several projects. Had the
Department been invited to participate in project planning at an
earlier date by the sponsors, many adverse impacts on threatened
and endangered species could have been avoided thus reducing
mitigation needs.

The addition of a mandatory permit review step which will add

to the costs and delay project approval is not in the best interest



of the state, the resource or those project sponsors who desire
expedient permit processing. The Department has initiated several
actions in response to the concerns expressed by others and
proposes to continue and to increase those efforts. Those actions
include:

- Meetings with the various entities to explain listing
procedures and to receive input for Department
consideration.

~ Circulation of proposed regulations to a wider range of
interested parties.

- Methods for becoming involved in project planning at an
earlier date.

- Working with other agencies to determine project impacts
and possible mitigation needs.

- Reviews of project reports by the Department with
sponsors and explanations of rationale involved.

- Development and implementation of threatened and
endangered and nongame programs with public involvement.

The Department is quite willing to work with the various

entities to better explain and to improve the threatened and
endangered program in our state. Such involvement would not
necessarily be limited to only those areas specified in S.B. 341.
The Department welcomes input and advice on any aspect of the
threatened and endangered effort, but does not believe a mandated

approach is desireable.
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Issue:

Response:
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SB 341
ISSUES AND RESPONSES

Public involvement in threatened and endangered species

Tisting.

The public may petition to list or delist any species.
KDWP biologists review petitions and make recommendations
to public representatives on Wildlife and Parks
Commission for action. Proposed listings are published
in the Kansas Register for comment and are also sent to
those having an interest. Adjacent state Governors also

are notified for comment.

Criteria for 1listing or delisting threatened or

endangered species.

Numeric criteria are used to rate species based on 1.
species status (population trend, rarity, taxonomic
status and breeding status), 2. habitat status (reduction
in distribution and loss of habitat), 3. vulnerability
(degree of specialization, sensitivity to environmental
hazards, exploitation, recovery capacity and
manageability, and 4. other significant factors not

listed above.

Listing of species in Kansas that are not threatened or

endangered elsewhere.

The Kansas Nongame and Endangered Species Conservation
Act protects all species that are endemic to Kansas.
Some species are more common outside of Kansas. If only

species that were threatened or endangered throughout the
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Response:

Issue:

Response:

Issue:

Response:
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United States were listed by KDWP there would be no need
for state protection--they would be protected under the
federal Endangered Species Act. Listing of species which
are threatened or endangered in Kansas also protects
unigue habitats of species 1important to the state.
Endangered species can serve as barometers to

environmental health of ecosystems.

Criteria for designating critical habitat for threatened

or endangered species.

Designated critical habitat areas must be within the
1isted species current probable range and possess habitat
features known to be essential to the species population.
Other criteria considered by KDWP are current and
historical occurrence records and the species migrant,

seasonal or other behavioral patterns.

When threatened or endangered species permits are

required.

A threatened or endangered species permit issued by KDWP
is required whenever a publicly funded project or a
project requiring another state or federal permit will
impact a threatened or endangered species or its

designated critical habitat.

Public involvement in threatened or endangered species

permit decisions.
KDWP attempts to work with project sponsors whenever

possible to develop mutually acceptable permit

conditions. Public meetings also have been held in the



Issue:

Response:

Issue:

Response:

Issue:

Response:

past.

Consideration of economic 1impacts 1in threatened or

endangered species permit decisions.

KDWP is sensitive to economic impact on project sponsors
and works to develop mutually acceptable permit
conditions. However, adverse effects on threatened or

endangered species must be avoided or fully mitigated.

Mitigation requirements associated with threatened or

endangered species permits.

Only 1 in 3 threatened or endangered species permits
require special mitigation to offset or compensate
impacts to a species habitat. Mitigation involves
replacement of lost habitat values. Habitat values are
calculated using established scientific procedure.
Habitat values reflect both habitat quantity and quality.
Therefore, mitigation acreage requirements may be larger
or smaller than impacted acreage depending on differences

in habitat quality.
Mitigation responsibility.

Projects must be considered in their entirity and all
costs and reguirements associated with a project are a
part of the project. A project must assume
responsibility for the impacts of the project which
would include any adverse affects on the environment or
on threatened or endangered species. Because the adverse
impacts are due to the project, costs associated with
mitigation must be included as a project cost. It is not

.....
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somebody elses’ responsibility to satisfy mitigation
needs. This is the procedure used with federal projects
and also applies to other publicly funded projects at a

state or local Tlevel.
Marmaton Watershed Project

One of three watershed structure sites would impact 15
acres of high quality habitat for the threatened
broadhead skink. Originally, 108 acres of mitigation was
planned. Alternative mitigation plans requiring 71 acres
were developed with landowners and project sponsors.
Larger amount of mitigation acreages was due to

differences in habitat quality.
Bone Creek Reservoir Project

Original project site would have destroyed 316 acres of
high quality broadhead skink habitat. This site would
have required 520 acres of mitigation. An alternative
project site was selected that impacted only 223 acres
of habitat and required 296 acres of mitigation. This
alternative site, in addition to having less impact on
the broadhead skink, also produced .8 million more

gallons of water per day than the previous proposal.
Gravel dredging in the Neosho and Cottonwood River.

The Neosho and Cottonwood River are designated as
critical habitat for the Neosho madtom. This small
catfish is listed on both federal and state threatened
and endangered species lists. It burrows into gravel bar

habitats during the day and feeds at night. Gravel



5

dredging activities both destroy Neosho madtom habitat
and harass, harm or kill individual specimens. A
moratorium has been placed on gravel dredging in these

mainstream rivers until studies can evaluate impact on

species.



KANSAS DEPARTMENT OF WILDLIFE AND PARKS

Threatened and Endangered Species Permit Summary

During 1989 ‘and ‘1990, 1575 projects were reviewed
by ‘the Kansas Department of Wildlife and Parks: for
their ‘potential impact on threatened or endangered
(T&E) “species: Only 50 (3.1%) were found to
require a T&E permit. Of that number, 34 (2.1%)
projects were ‘able to avoid any’ adverse impact
while” 16 {1.0%) = required  special  mitigation
measlres. If sich special conditions can be devised
to protect T&E species, no project is ever denied a
T&E ‘permit.

1981.-1990

NO. OF PERMITS

10

1982 1984 1088 1986 1987 1988 1989 . 1990

YEAR
R XA

SPECIAL GONDITIONS

TRE permits remain on vactive file until final
construction is completed or work on the permitted
project is terminated by the sponsor. - Active T&E
permits ‘are reviewed periodically for compliance.
Since 1981, 149 T&E permits have been issued with
94 ‘projects having been successfully completed or
terminated.

1989-1990

21%
1.0%

96.9%

BB PERMITS WMITIGATION
IX] “PERMITS W/O MITIGAT
[ PHOJECTS REVEWED

The = workload - associated = with ~T&E: -permit
administration has increased 'significantly -over
time. The addition of 21 species in 1987 to the
previous state: list of 24 species nearly doubled
the ‘number of ~permits  issued. Similarly, the
passage” of - ‘the  ‘Water - Project Environmental
Coordination Act ‘saw a vast increase in the number
of ‘projects reviewed for T&E considerations after

1987.

1981-19€0

CUMULATIVE NO. OF PERMITS
200

TOTAL INACTIVE

£-

o £
9




A variety of projects have been developed under T&E 128% ] CHANNELBANK STABIL

permits. While road and bridge construction ROADS & BRI
represent the vast majority, any public funded A - DGES
project or one requiring another federal or state & s" "

permit must be reviewed. Permits may even be | %0 %% % OIL DRILLING

required to do habitat restoration work to benefit
a T&E species.

‘/‘ [J eirELNES
.
8.

[ waTeRsHEDS
[/] DREDGINGMINING
[N omHeR

1%

4.0%

The geographic distribution of T&E permits generally coincides with where species habitats and development
growth overlap.

16 + 10-15 5-9

Source: Environmental Services Section, KS. Dept. Wildl. & Parks, 12/18/90
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T&E PROTECTION

To most people, the broad-
head skink, sicklefin chub, grotto
salamander and eastern hognose
snake aren’t very glamorous ani-
mals. However, these species,
along with a consertium of other
fish, amphibians, reptiles, birds,
mammals and even insects, are
unique. They are among 46 ani-
mal species thathave been named
by ihe Kansas Department of
Wildlife and Parks as threatened
or endangered in Kansas.

Such species are listed be-
cause of theirrarity or vulnerabil-
ity, or because of disturbing trends
in their population or habitat.
Without protective efforts by the
Department, extinction of these
species becomes a real possibil-
ity.

Authority to protect threat-
ened and endangered animals in
Kansas came with the passage of
the Nongame and Endangered
Species Conservation Actin 1975.
That legislation gave the Depart-
ment of Wildlife and Parks not
only the authority to list such
animals, but also to develop a
permit program to protect their
habitatagainstdevelopment proj-

NG

ects and other adverse human
activities. The Environmental
Services Section is responsible
for administering that permit
program for the Department.

The addition of 21 species in
1987 to the previous state list of
24 species has nearly doubled the
number of permits issued each
year. Similarly, the passage of the
Water Project Environmental
Coordination Act saw a vast in-
crease in the number of projects
reviewed for threatened and en-
dangered species considerations
in 1988 and thereafter.

During 1989 and 1990, the
Environmental Services Section
reviewed approximately 1,575
development projects for threat-
ened and endangered species
concerns. Only 50 (3.1%) of these
projects were found to require a
threatened or endangered species
permit. Of thatnumber, 34 (2.1 %)
projects were able to avoid any
adverseimpact while 16 (1.0 %)
required special mitigation.

Threatened and endangered
species permits remain on active
file until final constructionis com-
pleted or work on the permitted
projectis terminated by the spon-

sor. Active threatened and endan-
gered species permits are re-
viewed periodically for comp!i-
ance. Since 1981, 149 permits
have been successfully completed
or terminated.

A variety of projects have
been developed under threatened
and endangered species permits.
While road and bridge construc-
tion, channel and bank stabiliza-
tion, and pipelines represent the
majority, any publicly funded
project or one requiring another
federal or state permit must be
reviewed. Permits may even be
required to do habitat restoration
work to benefit the threatened or
endangered species themselves.

The Kansas Department of
Wildlife and Park’s threatened
and endangered species protec-
tion efforts have done more than
help prevent the extinction of 46
animals. The critical habitats for
these animals are also home for
hundreds of other wildlife spe-
cies. Protection of these unique
areas helps guarantee a lasting
legacy of Kansas’ diverse natural
heritage.

Eric Schenck

F-/



Bone Creek

The first habitat evaluation of the Bone Creek Reservoir site
was performed by field personnel of KDWP. Project sponsors did
not agree with the evaluation and disputed the mitigation plan.
Secretary Bob Meinen met with the sponsors and agreed to conduct
a second habitat evaluation.

The second evaluation was performed by Environmental Service
personnel of the KDWP's Pratt office. Personnel from the U. §S.
Fish and Wildlife Service and the Soil Conservation Service
participated in the second evaluation. A member of SEKAN also
accompanied the review team. Results were quite similar between
the two evaluations. In fact, the second evaluation actually
determined a slightly greater habitat loss.

Habitat is evaluated using a habitat evaluation procedure
(HEP) which is a proven and acceptable method to determine habitat

quality and quantity.

b,
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March 27, 1991

Testimony
presented with regard to Senate Bill No., 341

by
Dwight R. Platt
Professor of Biology
Bethel College
North Newton, Kansas
My name is Dwight Platt, I am a Professor of Biology at Bethel College
where T have been on the faculty since 1957, I am also President-elect of
the Kansas Herpetological Society and Secretary of the Kansas Ornithological
Society, I have had a long-time interest in threatened and endangered species
of animals and plants in Kansas, From 1971 to 1975 I was Chair of the
Conservation Committee of the Kansas Academy of Science when this committee
campiled one of the first scientific 1ists of rare, endangered and extirpated
species of vertebrate animals in Kansas. These lists were published in the

Transactions of the Kansas Academy of Science in 1974, From 1980 to 1986

1 served on the Xansas Nongame Wildlife Advisory Council and was the second
Chair of the Council, serving in that capacity from 1982 to 1984,

E. O. Wilson, the Harvard Biologist, said ten years ago, "The one process
ongoing in the 1980s that will take millions of years to correct is the loss
of genetic and species diversity by the destruction of natural habitats, This
is the folly our descendants are least likely to forgive us.," It is a
consensus among many scientists that biological impoverishment of our planet
by species decline and extinction is one of the most critical problems we
face today and in the immediate future, This is a problem that is being
addressed by the Kansas Nongame and Endangered Species Conservation Act.

T am concerned that Senate Bill No. 341 amending and supplementing this

act is not only unnecessary but will complicate the accomplishment of the

. N = 7
objectives of the act, EFN ,\/
= S S TS
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Since the initiation of the nongame wildlife program, the Kansas
Nongame Wildlife Advisory Council has provided consultation to the state
wildlife agency in the implementation of this program, This Council has
represented the interests of those Kansans who have contributed to the
Chickadee Checkoff, a primary source of funding for this program. This
Council has been able to operate in a professional manner because of the
representation on the Council and its committees, It has been able to
provide information and advice from those scientists in the state most
knowledgeable about these nongame wildlife species,

Senate Bill No. 341 establishes another advisory cormittee with
overlapping responsibilities to the Kansas Nongame wildlife Advisory Council,
This cormittee does not have the potential to provide the professional.
advice and information that has been provided by the Council, This is an
important concern if the act is to be effective because decisions with regard
to the listing and delisting of species must be made on the basis of biological
information and biological criteria, Most of the members of the rroposed
Endangered and Threatened Wildlife Species and Habitat Advisory Committee
represent state agencies or organizations that might have projects that would
impact the survival of endangered species, Provisions are made in the
present legislation for the‘input of such special interests, The present law
mandates that the Secretary will make determinations on the status of species
after appropriate consultations with federal agencies, other interested state
agencies and interested persons and organizations, It also mandates public
notice and opportunity for public corment on such determinations, This
provides the opportunity for public input from a wide range of groups, not
the very limited groups to be represented on the proposed advisory committee,

The agency has operated in a responsible and thorough manner in developing

the present list of endangered and threatened species. In the last review of



the 1list, the Nongame Task Force reviewed 183 species and solicited and received
information from 102 knowledgeable individuals in order to compile the list

of 45 threatened or endangered species. I understand that the agency is
begiming a new five year review of the 1list and will again be soliciting
information from knowledgeable persons throughout the state,

i The regulations used by the agency in controlling those actions likely
to destroy endangered or threatened species or their habitat are very reasonable,
The requirement of mitigating and compensating measures for the damage caused
by such actions is a useful way to allow for development projects without
unacceptable damage to species and their habitat and is typical of endangered
species programs,

This last summer I spent a few weeks in the Amazon region of Brazil. The
diversity and beauty of the tropical rain forest captivates most of us and
raises our concern sbout the protection of the diversity of life, However
Brazilians wondered why we were concerned about their Amazonian forest when
more than 85% of it is still there, They wondered whether we were equally
concerned about the diversity of natural communities and habitats in our own
country where much smaller percentages are left under natural conditions. I
think all of us here would agree that it is important to protect our natural
heritage in Xansas, There are many reasons for doing so -- ecological
reasons, esthetic reasons, historical reasons, ethical reasons, religious
reasons and economic reasons. I hope that we can continue to develop better
state programs for protection of our native biological resources, However
T believe that the proposal in Senate Bill No. 341 is a move in the wrong
direction and would increase the bureaucratic complications in the way of

an effective nongame and endangered species progran.



Kansas Natural Resource Council

//V March 27, 1991

 Testimony before the House Energy and Natural Rescurces Committee
Re: SB341 Concerning the Endangered & Threatened Species Act
From: Shaun McGrath, Program Director

My name is Shaun McGrath, and I represent the Kansas Natural
Resource Council, a private, non-profit, organization which
advocates sustainable resource policies for the state. our
membership is over 850 statewide.

SB341 would establish the ’Threatened and Endangered Species and
Habitat Committee”’. The committee would be advisory to the
Secretary of Wildlife and Parks, and would be charged with the
responsibility of reviewing most all decisions made by the
Secretary regarding T&E species and non-game wildlife, including:

- listing or delisting species on the T&E list;

- listing or delisting species on the non-game wildlife list:;

- reviewing conservation measures to protect listed species;

- reviewing special permits; and _

- reviewing all rules and regulations which the Secretary wishes
to adopt regarding T&E species and non-game wildlife.

The Farm Bureau requested SB341, in order to create a means to
influence the listing and delisting of threatened and endangered
species, and to influence mitigation decisions due to development
projects in T&E habitat.

KNRC believes that such public access 1is provided by existing
statutes making this bill unnecessary. '

* K.S.A. 32-960 states “The secretary shall make the
determinations [of whether any species of wildlife indigenous
to the state is a threatened species or an endangered species]
...after consultation, as appropriate, with federal agencies,
other interested state agencies and interested persons and
organizations."

K.S.A. 32-960 also mandates that "the secretary may not
add a species to nor remove a species from any such list
unless the secretary has first published a public notice
of such proposed action, and has allowed at least 30 days

following publication of such public notice for
y comment from the public and other interested
/ 4/ parties." '

% Printed on Recycled Paper /_.7/747‘*7":;_ /}277,,1# s /J

1516 Topeka Avenue * Topeka, Kansas 66612 ® (913) 233-6707




* K.S.A. 32-960 also requires that "upon the petition of an
interested person, the secretary shall conduct a review of any
listed or unlisted species proposed to be removed from or
added to the threatened or endangered lists."

* The "Non-Game Wildlife Advisory Committee™ already exists, and
Farm Bureau is a member. '

* Under The Environmental Coordination Act a review of water
development projects is already required from six of the seven
state agencies listed in SB341.

Not only is the committee proposed in this bill redundant, it is
unqualified to make decisions about wildlife. With the exception
of the State Biologist and the State Forester, the Committee does
not have the scientific expertise to make decisions about
conservation measures necessary for nongame, threatened and
endangered species to successfully sustain themselves - the intent
of the Nongame and Endangered Species Conservation Act.

SB341 could also cost the state a lot of money to implement. The
Secretary of KDWP reported that the Department reviewed 1575
proposals between 1989-1990. The average review response time was
22 days. If the Secretary must convene the Advisory Committee for
every proposal, the Secretary estimated that the response time will
increase by four weeks. The costs of convening this redundant
committee for every decision regarding nongame and threatened
species, as well as the costs resulting from delays make the fiscal
impact of SB341 very great.

KNRC opposes SB341 on the grounds that the committee proposed in
the bill is unnecessary, and, moreover, because it is unqualified
to make decisions about the conservation of wildlife. Decisions
about the needs of threatened and endangered species should
continue to be made based on scientific.reasoning.

*




SIERRA CLUB

Kansas Chapter

S.B. 341 - Threatened and Endangered Species Advisory Committee

I am Scott Andrews representing the Kansas Chapter of the
Sierra Club. - We adamantly oppose S.B. 341.

Concerns S.B. 341 opens the door for special interests that
oppose protection of endangered species to gain control of their
management and press for the de-listing of species which get in
the way of their projects and actions.

The bill would hamstring wildlife management by requiring
consultation and review with this committee on all actions, rules
and regulations of Threatened and Endangered and non-game
species.

Unnecessary and Redundant - Public comment and review by
interested agencies is already in statute. '

K.S.A. 32-960 (threatened and endangered species)

- determination of endangered status " after consultation
with other interested state agencies and interested persons and
organizations".

- "Secretary may not add a species or remove a species™ from
the list "unless first" publishing a notice and allowing 30 days
for comment from the public and interested persons.

A - "uypon petition of an interested person the Secretary shall
conduct a review"... "if substantial evidence warrants".

Environmental Coordination Act (X.S.A. 82a-325 through 82a-327).

- Review of water development projects (including endangered
species aspects) by state agencies.

Wildlife and Parks Commission

"= The Commission reviews all rules and regulations dealing
with threatened and endangered, and non-game species.

The Sierra Club urges the members of this committee to kill
S.B. 341 before it leads to the extirpation of species fror

Kansas. “251414/7€
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s.B.' 341 - Eact-Sheet 9utlve

Creates Endangered and Threatened Species and Habitat

Advisory Committee composed of representatives from:

- State Biologist

- State Forester

- Conservation commission

- Assoc. of Conservation Districts
- Kansas Natural Resource Council
- Assoc. of Watershed Districts

- Dept. Health & Environment.

- Dept. of Transportation

- Board of Agriculture

Committee shall conduct a review of all species on the state
Threatened and Endangered (T&E) List at least once every 5
years.

Review and Advise the Secretary of Wildlife and Parks on:

- Adding or removing of species from the state protected
list. ' :

- Granting of special permits for projects effecting T&E

- Establishment of Conservation programs for T&E.

Before taking any of the following actions the Secretary of
Wildlife and Parks must first consult with the Committee:

- adopting any rules or regulations on non-game species in
need of conservation. -

- determining if a species is threatened or endangered.

- adopting rules and regulations on the export, sale,
possession, delivery, transport (etc.) of T&E including
for scientific purposes or actions to enhance propagation
or survival of the species.

- establishing any programs for conservation of non-game or
T&E species including the acquisition of land or aquatic
habitat. ‘



Kansas Chapter

THE WILDLIFE SOCIETY

Testimony to House Energy & Natural
Resources Committee, Mar. 27, 1991
Reference SB 341

~

MR. CHAIRMAN, COMMITTEE MEMBERS:

I am Tom Swan, President—Elect of the Kansas Chapter of The Wildlife Society.
We are the society for professional wildlife biologists. Our state chapter
has over 100 members who represent a cross section of wildlifers working

in the state. These include university professors, U.S. Fish & Wildlife
Service refuge managers and ecological services personnel, research and
management biologists from Kansas Department of Wildlife & Parks, 200 bio—
logists, private wildlife consultants, teachers, employees of the Soil Con-
servation Service, Kansas State University Extension Forestry, Quail Unlimited,

and Ducks Unlimited.

Our Society opposes Senate Bill 341. We recognize it purely as an attempt
to weaken the state Non-game and Endangered Species Conservation Act. This
act has served well since its passage in 1975. Many true conservation or-
ganizations worked hard drafting that legislation and their labors have been
rewarded with a new emphasis on the importance of non-game species throughout
the state. We have seen the effects on educational efforts in the schools,
and research efforts by universities and Department of Wildlife & Parks to

gain more knowledge about lesser known species and their habitat requirements.

Administration of the state's non—-game and endangered species laws and
regulations by the Department of Wildlife & Parks has been fair and equitable.
I have personal experience working withing the framework of those regulations.
A Non-game Advisory Council already exists for making recommendations on
programs and policies. Procedures already exist in the present law for
petition by interested groups and individuals who wish to recommend a species
be added to or deleted from the state list of threatened, endangered or
species in need of conservation. Provisions include public notice and the
need for the petitioner to present substantial evidence supporting a review.
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KS CHAPTER OF THE WILDLIFE SOCIETY
Testimony to House E & NR Committee, SB 341, Mar. 27, 1991
Page 2

The proposed new section establishing another advisory committee to oversee
the Secretary of Kansas Department of Wildlife & Parks is redundant at best
and at worst is an attempt by some organizations to sidestep the environ-
mental consequences of their actions. The proposed habitat advisory com—
mittee membership reveals very few who would be qualified or have staff
qualified to make a review of a specie's habitat requirements. It appears
they have instead been recommended because past activities of their organi-
zations have been in conflict with the Non-game and Endangered Species Con-
servation Act. Apparently they see an opportunity to push through regulations

more favorable to their special interests.

We have a law, in place, which serves wildlife well and serves the present
and future generations of Kansans to whom that wildlife heritage belongs.
Weakening the law as proposed by Senate Bill 341 jeopardizes the wild re-
sources of our state. The Kansas Chapter of The Wildlife Society stands
ready to provide you with professional input to wildlife issues around

the state. Thank you.



KANSAS
BIOLOGICAL
S‘.IRVEY Testimony Provided by

Edward A. Martinko, State Biologist and Director
Kansas Biological Survey
to the
House Energy and Natural Resources Committee
regarding
Senate Bill 341

March 27, 1991
Chairman Gotewiel and members of the Committee:

The Kansas Biological Survey is a natural resources research agency
that endorses the conservation of native species and their habitats for
the benefit of all Kansans. The survey supports the concept of an
advisory committee to consult with the Secretary of Wildlife and Parks
on matters related to nongame species. Such committees can provide
additional expertise and a sounding board for the Department in the
administration of the nongame and endangered species act.

The existing Nongame Wildlife Advisory Council, however, could
perform the consultation and advisory functions outlined in S.B. 341 if
the council was routinely consulted on matters directly related to the
Department’s administration of the nongame and endangered species act.
The utilization of this existing council, perhaps with a modification to
the Council membership, would address the objectives of S.B. 341 while
avoiding the creation of another level of bureaucracy and the associated
cost.

Because the Biological Survey is a small unit that responded to
more than 450 data requests requiring more than 550 hours of staff time
in 1990, the passage of S.B. 341 would further increase our workload
under the auspices of an additional bureaucracy and the directive "The
staffs of all member of the committee shall provide such technical
expertise to the committee deemed necessary to properly perform its
duties pursuant to this act." It is our belief that a modified Nongame
Advisory Council could provide the necessary input.

I would also like to call attention to the amendment made to the
Bill by the Senate on Final Action (Section 1, lines 24-26) which
replaces the Kansas Natural Resources Council with a person
"knowledgeable in and representative of wildlife and environmental
interests of citizens." Although we concur with this amendment, there
is no provision for selecting this person.

In summary the Biological Survey supports the concept of S.B.341
but believes that the additional level of bureaucracy that it creates is
unnecessary. Thank you for the opportunity to comment on this intent of

this Bill. 2 i)
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Hensas %&M Federation, Fnc.
P.O. Box 5715 Affiliate of National Wildlife Federation o 200 S.W. 30th

Topeka, Ks. 66605 913/266-6185 - o - Suite 106
' Topeka, Ks. 66611

TESTIMONY SB 341 AMENDING THE NONGAME & ENDANGERED SPECIES ACT

HOUSE ENERGY AND NATURAL RESOURCES COMMITTEE March 27, 1991

I am Jerry Hazlett, Executive Manager of the Kansas Wildlife Federation.
The Federation is a non-profit wildlife and natural resources conservation
and education organization. Our volunteer membership joins with the
nembers of our national affiliate, the National Wildlife Federation, to
support the wise use and sustained management of our vital air, water,
soil, forest and wildlife resources.

The membership of the Federation in its Annual Meeting of March 2, 1991,
adopted a resolution opposing Senate Bill 341. Attached is a copy of that
resolution.

The Kansas Nongame and Endangered Species Act passed in 1975 and has been
considered by other states as leading legislation because of its balance as
for protecting these important resources with opportunities for public and
varied interests input and involvement.

This Act novw allows ample opportunity for any and all public involvement at
the KDWP Staff, Commission and Nongame Advisory Committee levels, through
the permit application review process, the KDWP rules and regulatory
hearing processes and through other public meetings.

Many State Agencies and public interests work with KDWP in permit
application review. Many use those opportunities to work with, and provide
input into theNongame and Endangered Species management program in Kansas.
We urge those special interests who support SB 341, to also take advantage
of the ample opportunities for involvement provided.

The Kansas Wildlife Federation requests this Committee to not pass this

bill forward. It is not in the best interests of wildlife or associated
natural resources, nor is it in the best interests of Kansas.

LA NVK
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KANSAS WILDLIFE FEDERATION

RESOLUTION 1991-3
SUPPCRT OF THE KANSAS NONGAME AND ENDANGERED SPECIES ACT

WHEREAS, the passage of the 1875 Kansas Nongame and Endangered Species
Act created a threatened and endangered species list along with measures to
protect their habitats; and

WHEREAS, there are important biological, sociological and natural
heritage reasons for protecting ihese species and their habitals; and

WHEREAS, threatened and endangered species habitats are also important
to other wildlife; and

WHEREAS, the Kansas Department of Wildlife and Parks works in earnest
with affected interests in the administration of this act to avoid negative
impacts to these species; and

WHEREAS, only 1 percent of all applicable projects reviewed by the
Kansas Department of Wildlife and Parks require special conditions; and

WHEREAS , ho pernit can be denied if such special conditions can be
developed to protect these species; and

WHEREAS, the Kansas Department of Wildlife and Parks receives guidance
from its own Commission and the Kansas Nongame Wildlife Advisory Council,
which reviews nongame and threatened and endangered species programs of the
Department; and

WHEREAS, Senate Bill 341 seeks to create yet another advisory board to
review threatened and endangered species programs of the Department,
therefore potentially delaying the Department’s expeditious issuance of
permits under authority of this act;

NOW, THEREFORE, BE IT RESOLVED, that the Xansas Wildlife Federation,
Inc., in annual meeting assembled on March 2, 1991, in Emporia, Kansas,
urges Governor Joan Finney and the Kansas Legislature to reject Senate Bill
341 and any other attempts to weaken the 1975 Kansas Nongame and Endangered
Species Act and the regulations which implement its provisions; and

BE IT FURTHER RESOLVED, that the Kansas Wildlife Federation, Inc.
supports legislation to strengthen the 1975 Kansas Nongame and Endange;ed
Species Act so that it will continue to be a positive force in protecting
threatened and endéngered species, associated wildlife and their habitats

in the State of Kansas.
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Committee of
Kansas Farm Organizations
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Nancy E. Kantola
Legislative Agent
3604 Skyline Parkway
Topeka, KS 66614
(913) 273-5340

Committee of Kansas
Farm Organization Members

Associated Milk Producers, Inc.
Kansas Agri-Women Association

Kansas Association of Soil
Conservation Districts

Kansas Association of
Wheat Growers

Kansas Cooperative Council
Kansas Corn Growers Association
Kansas Electric Cooperatives
Kansas Ethanol Association
Kansas Farm Bureau

Kansas Fertilizer and
Chemical Association

Kansas Grain and Feed
Dealers Association

Kansas Livestock Association

Kansas Meat Processors
Association

Kansas Pork Producers Council

Kansas Rural Water
Districts Association

Kansas Seed Industry Association
Kansas Soybean Association
Kansas State Grange

Kansas Veterinary Medical
Association

Kansas Water Well Association

Mid America Dairymen, Inc.

STATEMENT OF POSITION OF THE
COMMITTEE OF KANSAS FARM ORGANIZATIONS

RE: S.B. 341

House Committee on Energy and Natural Resources

March 27, 1991

Mister Chairman, Members of the Committee: I am Nancy
Kantola, Legislative Agent for the Committee of Kansas Farm
Organizations. Our group is comprised of twenty-one member
organizations. We require a unanimous vote to take a
position on an issue.

We urge you to support the establishment of an advisory
committee as provided in S.B. 341. Having the input of
people with diverse experience and interests can help
predict potential problems with new regulations and
designations of endangered species.

Anticipating problems and conflicts can help avoid lawsuits
and delays by working out successful compromises in advance.

While a committee which is advisory will not have the
authority to over rule the secretary of wildlife and parks
on matters of conservation and endangered species, members
can be a knowledgeable source of information to improve
communication between the public and the department.

Thank you for your consideration.

Respectfully submitted,

-
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EB Z41
March 27, 1921
House Commitiess on Ensrgy and Natural Resources

My name is Joyce Wolf; I am here on behalf of the S000 Eansas
memhers of tha National Audubon Society who support the wise
uses and protection of our natural resources.

Thez Eansasz Audubon Council opposes SB 341 for several
rezzscons: we would like to offer the following comments:

1} Euxcept +for ths state biologist and the state forester, the
advisory committee sstaklished by EE 341 consists in general
of Drganlzaijn: which do not possess the technical swpertise
to make scientific decisicns on habitat and threatened or
endangerad species. While we realize that the commitie= is

fa
solely advisory, the number of times that the secretary of
EDWF is reguired to consult with commitiss members seems
averly burdensome. In that regard. we wonder what the cost
of freqguently convening the committee will be. It also raises
the guestions of wheo is responsible to pay for the technical
sxperts for sach agency and organization listed as an
advisory committee member.

2) Section 2 deals with nongamese wildlife. Under thi
provision, the secrestary conducts investigations, form”’ates
rules and regulations, and develops conservation programs for
nongames species. The Hansas Farm Bureau is already a member
of the kKansas Nongame Wildlife Advisory Council and
participates with other Council members in reviewing projects
funded by the Chickadee Checkoff Frogram like:

¥ Reintroductions of various species like Eastern
Chipmunks and Golden Eagles

Establishment of Blusbird trails

Enhancement of shorebird nesting areas, nursing home
bird—-feeder programs, and schoolyard wildlife
habitat programs.

e

Do the advocates of SE 241 really want the State Conservation
Commission, the Kansas Association of Conservation Districts,
the Kansas Association of Watershed Districts, the Kansas
Department of Health and Environment, the Eansas Department
of Transportation, and the State Board of Agriculture to help
decide where to put Blusbird trails? Which nursing homes
should have bird—feeder programs? Where and how to promots
shorebird nesting?

recycled paper
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nd urge the committse to vote against SE 341,




TESTIMONY
before
Energy and Natural Resources
by Conferee:
Representative Tom Thompson
Comprehensive-State Heritage Trails Plan
Proponent for HR 6027 {

As people drive west on Interstate 70 from the east coast they pass through
cities like Columbus, Ohio and Indianapolis, Indiana. As they do so, they are
taking a route that millions of people took as they moved west during the 1800's.
When they reach St. Louis they see a large arch pointing skyward that is supposed
to symbolize the gateway to the west. Many in Kansas City have said that the
Arch should have been built in Kansas City.

Why? Because Kansas City is where wagon trains formed and people decided
whether to take the northern route to Oregon or the southern route éﬁrough
Santa Fe to California. Often they sold their horses and got oxen to pull their
wagons because of the rough journey ahead. Today, of course, these trails are
known as the Santa Fe Trail and Oregon Trail and run much of their length through
Kansas. As Kansas history developed, these trails were joined by cattle trails
like the Chisholm Trail plus railroads taking passengers west and wheat and
cattle east.

Today I want to introduce you to House Resolution 6027, the Comprehensive
State Heritage Trails Plan. This resolution urges the Kansas Department of
Wildlife and Parks, State Historical Society, and Department of Transportation
to deveiop a plan that will utilize this great heritage. It urges them to plan
interconnecting historic and recreatioﬁal trails that will allow Kansans and
Kansas visitors to experience Kansas trails first hand. This plan would iden-
tify trail routes, prioritize them, and propose financing. I urge you to pass
this resolution out favorable for passage so we can all become more enriched by

the great heritage found in Kansas. : ;55:0{44/7€j
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KANSAS

Mr. Chairman, Members of the Committee: I am Ron Fehr, Assistant
Director of Parks and Recreation, City of Manhattan. I thank you
for this opportunity to voice my wholehearted support of

HR 6027.

Kansas is justifiably proud of its major historic trails. These
trails provide a visible link to the vital role Kansas played in
the western settlement of our country.

Kansas has in place numerous state parks scattered all across the
state that are rich in recreation potential.

Kansas has rail corridors on line for abandonment that, if
railbanked and properly managed, are ideal for recreational use.

Kansas has an adequate highway and roads network to access these
areas.

What Kansas desperately needs is to 1link our parks, lakes,
wvaterwvays and communities through a systematic, comprehensive
state trail and greenvay network to provide access for Kansans
and visitors who want to explore our heritage and our natural
wvonders on foot, bicycle, wagon or wheelchair.

Local communities have taken the lead in establishing networks of
bikeways and walking trails. Lawrence, Kansas has developed 10
miles of wmultiuse trails along its Riverfront Park providing
access from downtown to scenic nature trails. 8.4 miles of bike
lanes and jogging trails lead users from Lawrence to Clinton
Lake. @n Mareh 2 ‘of this year, Lawrence opened the first
operational rails to trails project in Kansas on an abandoned
Santa Fe Railroad.

In my own city of Manhattan, voters approved a bond issue
generating $500, 000 to construct a linear park and trail system.
Five miles of this linear park system follow the Blue and Kansas
Rivers, skirt downtown and link several neighborhoods and parks.
The second phase will include nearly 2 wmiles of abandoned
railroad right of way. The ultimate master plan calls for
encircling the city with our linear park system linking schools,
parks and neighborhoods as well as Tuttle Creek State Park.

This +type of networking can and should go beyond the local
community level. It is time for the State of Kansas to take the
same approach to establshing a statewide of trails plan.

I urge the Energy and Natural Resourrces Committee to vote for

House Resolution 6027.
Z AR

CITY COMMISSION  Richard B Hayter, Mayor  Kent Glasscock E A Klingler, MD  Roger Maughmer  Rich Seidler
CITY MANAGER: Michael A Conduff Ilth & Poyntz PO Box 748 Manhattan, Kansas 66502  Telephone (913) 537-0056
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H.R. 6027
Testimony Presented to: House Energy and Natural Resources Committee
Provided By: Kansas Department of Wildlife and Parks

Date: March 27, 1991

H.R. 6027 requests our Department in cooperation with the
Historical Society and KDOT to review historic trails in Kansas.
Objectives 1include identification of trails suitable for a
statewide system, a priority ranking of those trails and financing
proposals for a heritage trails system. Although not mentioned,
preparation of a heritage trails system plan of development and
.management would also be required to better determine a financing
or funding plan.

The Department recognizes the importance of these historic
trails to the state and is currently reviewing various trails for
possible recreational values. The Department is supportive of
increasing that effort as outlined in H.R. 6027. The requirement
for completion of a plan by January 1, 1992 does not provide
adequate time. It is recommended the date be postponed until

January 1, 1993.
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HOUSE COMMITTEE ON ENERGY AND NATURAL RESOQURCES
HOUSE RESOLUTION e@=7

I am Friscilla Lindsey of Fontana, Miami County, Hansas,
speaking on behalf of equestrians supporting the Kansas Heritange
Trails Resolution. I represent HKansas members of the Nowvth

American Trail Ride Conference, & national organization that
sanctions competitive trail events in United States, Mexice and
Canada. I also speak for equestrians who ride for recreation,
such as the 2@2@ families belonging to the South Central HKansas
Trail Riders organization and the thousands of other equestrians
who belong to saddle clubs and trail clubs across Hansas, some of
whom are in attendence today.

We support House Resolution #6QE7 and in doing so express our
concern for the futwe availability of trails for recreational
use. We support multi-use trails; horseback riding, hiking,
hicycling, and oress country skiing, for example, are all
compatible uses for the same trail. These recreational pursuits
are continually growing in popularity.

A comprehensive trails system is also a wonderful way to give
public exposure to ow state’s unique geography, historical
trails, and landmarks. It will attract people away from the
interstate highways and show that HKansas is not flat and barren.

Attracting out-of-state users is a certainty, especially if the
trails are available for organized events, such as competitive
rides sanctioned by the North American Trail Ride Conference,

endurance rides sanctioned by the American Endurance Ride
Conference, and pleasure rides sponsered by saddle and trail
riding clubs. Such  events are already being held in Kansas on

limited available space and have attracted riders from states
coast to coast as well as all the swwounding states.

Equestrian organizations and individuals can offer expertise and
labor in designing, planning, and maintaining trails. For
example, my husband, Steve Lindsey, and I designed, mapped, marked
and measured the eguestrian trails at Kanopolis State Fark and
Linn County Fark. Dozens of other riders helped with clearing and
annual maintenance of these trails. South Central HKansas Trail
Riders have & Trails Committee that is working with the Rails to
Trails Conservancy and spends some time each year cleaning and
maintaining trails in State Farks on a volunteer basis.

Some additional information I would like to share: Wisconsin has
developed extensive multi~use trails and publishes a detailed
Trails Directory. Information is available from Wisconsin State
Horse Council, Inc., Room &87, Animal Seiences Building, 1673
Observatory Drive, Madison, WI S3726.

Horses in HKansas are a multi-million dellar industry, and the

majority of horses are used for recreational purposes. Anything
that supports and encourages that recreational- use generates
increased cirvculation of money in our state. Therefore, we

encourage you to support the Kansas Heritage Trails Resolution.




Larry Ross, President
PO. Box 2585
Wichita, Ransas 67201
[316]-687-1475

GROWING APPRECIATION OF TRAILS - KANSAS & NATIONWIDE

NEED FOR A STATEWIDE COMPREHENSIVE TRAILS PLAN

*
*

rural and urban trails
linear, loop and linkage trails

BENEFITS AND ADVANTAGES OF STATEWIDE HERITAGE TRAILS PLAN

*
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outdoor awareness and education (outdoor classroom)
recreation and health benefits for all Kansans
historic understanding and appreciation of Kansas
economic development - rural and urban

tourism and promotion of Kansas heritage

wildlife habitat

preservation of existing transportation corridors

COOPERATIVE EFFORT BETWEEN STATE GOVERNMENTAL DEPARTMENTS

KHS - role of historic trails during past 150 years

of Kansas development and its inhabitants.

KDWP - understanding and appreciation of the natural

beauty and natural resources of our state.

KDOT - role of transportation corridors, both non-

motorized and motorized, in the development
of the transportation network of our state.

remarks by: Larry Ross

DO YOURSELF

A GOOD

member, Bd. of Park Commissioners
City of Wichita

member, Wichita-Sedgwick County
Greenway Commission

chair, Wichita Bicycle Plan Task

Force
e For Transportation e For Health
TURN ( ) e For Sport ® For Recreation
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THE EOONCMIC IMPACT CF TRAVEL ON EANSAS

by THE U.S. TRAVEL DATA CENTER.- WASHINGTON, D.C.

THE STATE OF EKANSAS

Travel expenditures total $1.9 billion

42,000 people employed

Visitor spending generated $63.5 million in state tax revenues
Visitor spend\ing generated $23.2 million in local tax revenues
Visitor expenditures averaged $18 million per county in Kansas

THE VISITOR INDUSTRY BENEFITS ALL 105 COUNTIES IN THE STATE

Ly



THE VISITOR INDUSTRY IMPORTS NEW DOLLARS

THE VISITOR INDUSTRY CREATES JOBS

EXPANDS THE TAX BASE

ECONOMIC DIVERSIFICATION

CREATES AN IDENTITY AND IMAGE

THE VISITOR INDUSTRY ADDS QUALITY OF LIFE

Distribution of the Tourist Dollar

$ ToumIs TS $
[ T [ | |
Service Slation Hote! Motel Restaurants Al}g‘é"zﬁns Retail Stores Entertainment
L ] | E | ]
o I r I ]
H: ir & Main-
m.:::,:::; Groceries Insurance Advertising ?:::':::e Svc':s
Laundry Real Estate Legal Services rFuel Electricily

100 New Manuflacturing Jobs
n Increase in population of 360

a 100 new houscholds

n Y1 more school children

m $4 10,000 increase in personal

income

n $229,000 increase in bank deposits ® $144,000 increasc in bank deposits

m $331,000 in retail sales
m 3 more retail outlets

m (5 industry-related jobs

100 New Tourists Per Day
» Increase in population ol 459

= {40 new households

r $78,000 in lax reccipls or enough (o

support 156 school children

n $777,000 increase in personal income

‘n $1,120,000 in retail sales

n 7 moic retail outlets

n |11 new industry-related jobs

The impact of twutists v a conmmity Ie olion mekaestimated. e abuve clint tetlevts the Impatance of 8 visitor on 3 community.
Information compiled by U.S. Department of Commerce
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Livestock

A ssociation

6031 S.W. 37th Street <+ Topeka, Kansas 66614-5128 ¢  Telephone: (913) 273-5115

FAX: (913) 273-3399
Owns and Publishes The Kansas STOCKMAN magazine and KLA News & Market Report newsletter.

March 27, 19917

TO: House Energy and Natural Resources Committee
Representative Ken Grotewiel, Chairman

FROM: Mike Beam, Executive Secretary, Cow-Calf/Stocker Division
RE: HR 6027

The Kansas Livestock Association has serious concerns about a
possible State Heritage Trails plan that's advocated in House Resolution
6027. Our primary concern is the potential impact on the private property

rights of Kansas landowners.

Last fall, the Kansas Livestock Association's Cow-Calf/Stocker Council
Executive Committee met with one of the corporate sponsors of the American

Discovery Trail Scouting Expedition. Our members who attended this
briefing were impressed with the private sponsors commitment and
intentions. There's no doubt certain trails could provide economic

development to the state and just as importantly give hikers, bikers and
other outdoor enthusiasts more opportunity to view and appreciate our
Kansas natural resources.

The one point made clear in our briefing is that it was certainly not
the sponsors intentions to use any type of eminent domain for the
development of such a trail.

| assume the supporters of HR 6027 and the Wildlife and Parks will
want to incorporate part or all of the American Discovery Trail Expedition
work in any Kansas trail plan.

We are also keenly aware that groups such as the Rails to Trails
Conservancy have advocated the use of abandoned railroad right of ways
(ROW) for uses as new trails. In Shawnee County, there has been quite a
controversy on the use of abandoned railroad ROW from Topeka to
Overbrook. Landowners along this ROW feel/ the land should revert back to
adjoining property owners and they are very much concerned with
increased traffic and potential trespass if the trail is eventually put in
place.

| believe we have only seen the beginning of such controversies.
Earlier in this session, John Jay Rosacker with the Kansas Department of
Transportation, presented information to the House Transportation
Committee on the future of railroad abandonments. He noted in this state
there are 1,125 miles of railroad in category 1. Category 1 is defined as

LR
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a railroad line that can have an abandonment application filed within the
next three years.

Many states, including Kansas, have looked at the revisionary laws
once a railroad is abandoned. [t's my understanding most court cases have
ruled the land is deeded back to existing abutting property owners. [In
fact, the Kansas legislature passed HB 2998 in 1986 to clarify such
practice. Unfortunately, a recent U.S. Supreme Court ruling indicated the
federal law superseded all state laws and private groups could petition and
take over the ROW once a line has been abandoned. Apparently, any
group can come forward and say they want the ROW if they can prove they
will pay the taxes and assume any liability.

As | mentioned earfier, we are very concerned about a "loss" of
private property rights with any statewide trail system. Once a trail has
been established, it can have a negative impact on the landowners property
valuation. A few years ago there was a study in Seattle, Washington on
500 properties along a trail. The study showed these properties had a 37%
increase in land values in the 8 years the trail had been in existence.
These 500 properties border a 20 mile long urban lake in Seattle and the
average property land value is $198,000. [n the same 8 years, inflation
had gone up 67%, the average land value in the local county had gone up
146%, the average land value of other properties on the same urban lake
had gone 206% and the average land value of the next row of properties
immediately above and behind, but not abutting, the trail had gone up
126%. Landowners in that area certainly feel the trail had diminished the
property value of their land. '

In summary, we feel there are some dangers and legitimate concerns to
consider if the state is going to embark on a major trail system. Perhaps
this committee and the full House would like to add language to HR 6027 to
ensure that landowners property rights are considered in the plan. 'd
suggest the committee add another "be it further resolved” urging Wildlife
and Parks to work with landowner groups to minimize property rights
problems and be prohibited from using eminent domain for acquiring lands
for trails.
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TESTIMONY IN FAVOR OF HOUSE RESOLUTION NO. 6027

I support the resolution because I believe that such a trail system would both
benefit the state and meet some recreational needs.

My particular interest is in equine trails or in trails which would be open to
horseback riders in addition to hikers. As a 25 year horse owner and having
been involved in a distance riding sport for 15 years, I have seen first hand
the increasing unavailability of appropriate areas to enjoy pleasure riding.
Urbanization has eliminated the quiet country road. Private Tland owners are
reluctant to grant permission to use their land, either because the fear damage
or Tawsuits.

Various county and saddle club arenas meet most of the needs of that segment of
the horse-owning public interested in arena type events. An equally large number
of horse owners are interested in pleasure trail riding or in the distance riding
sports. Those people are now looking toward the governmental recreation areas
and are unfortunately finding that relatively few offer trails open to horses.

I am aware of publice horse trails at Perry, Clinton and Kanopolis reservoirs and

at Linn County Park. The Perry & Linn County trails as well as trails at Tuttle
Creek and Hillsdale Reservoirs were developed by individuals who are members of

the North American Trail Ride Conference. Sadly, the latter two trails are not

open to the public at this time. These NATRC members supplied both the coordina-
tion skills and the physical labor to develop at least 25 miles of trail at each
site in order to have sufficient trail mileage on which to hold nationally sanctioned
competitions attracting riders from every area of the united States. In the case of
the Perry trails local saddle clubs donated labor & funds to install signs and a
water source at the trail head. Each park benefited by .gaining a new recreational
facility which increased park usage at minimal cost. .If the state were to move
forward with a system of heritage trails this same group of people and others like
them in other parts of the state would be eager to develop even more trails.

I would also like to express my desire to see more trails for joint use of hikers
and riders. A well established horse trail such as the trail at Perry State Park
is an excellent hiking trail, needing no adaptation, other than to make hikers
aware of its existence. Proper planning of:.future trails.would allow:use by both
interest groups. As a taxpayer I am much in favor of getting the maximum return
for my tax dollars.

Meeting the recreational needs of two groups of people while preserving and utilizing
historical trails and rail routes seems an excellent way to do that.

'M &Qg_)’l\%
Kaaren E. Jones

7343 SE 45th
Tecumseh, KS 66542
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RESOLUTION &027
THE STATE HERITAGE 3

OCIATION —( BICYCLE SHOF OWNERS
SN, HUTCHINSON, WICHITA, SALINA,

EORT THE ENDORSEMENT OF THIS
ESTAELISHES & NET WORE OF HISTORIC AND
THE STATE OF HANSAS
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KANSAS BICYCLE DEALER
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ASFECTS FOR TRAILS WITHIN
AVATLAELE FOR DEVELOFMENT.

TO STEF FORWARD WITH THE LEADERSH.
FLAN OUTLINES FOR THE FEOFLE OF KAK
OF TRAIL SYSTEMS AND ITS DEVELOPMENT

LINKE FROM FLACE TO FLACE, AND
NATION THAT IS REQUIRED FOR A SUCCESSFUL
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KANSAS RECREATION AND PARK ASSOCIATION

700 JACKSON, SUITE 705 (913) 235-6533
TOPEKA, KANSAS 66603 Laura J. Kelly, Executive Director

Kansas House of Representatives
Energy and Natural Resources Committee
Public Hearing Statement
B

Kansas Recreation and Park Associat%on
Hpuse}Resolution Number 6027

On behalf of the Kansas Recreation and Park Association (KRPA), I thank you for the
opportunity to speak on House Resolution 6027 regarding the coordination of the State
Departments of Wildlife and Parks, The Historical Society and The Department of Trans-
portation to develop a state heritage trails plan. .

As the resolution states, Kansas was a gateway to the settlement of the  western
states over the Santa Fe Trail, the California Trail and the Oregon Trails. This
past December and January, Kansas was visited by a three hearty soles scouting a
proposed route of the American Discovery Trail - a trail that will hopefully become
the only east-west transcontinental trail in the U. S. The trail will begin in
California and extend to the State of Delaware bisecting the State of Kansas., While
determining the route for this ambitions expedition, Kansas was chosen because of the
significance of the historical routes in Kansas. ‘ '

At present, our neighboring states of Iowa, Nebraska, Colorado and Missouri are all
doing statewide trail planning and "have extensive trail systems along abandoned rail
lines and other scenic corridors. It is the feeling of KRPA that there are substan-
tial recreational trail opportunities being lost because of a lack of statewide plan-
ning and coordination, .

The 1987 President's Commission .on Americans Outdoors reported that Americans are
increasingly pursuing recreation opportunities closer to home, A key recommendation.
of the President's Commission was the creation of greenways, linear parks and trails
utilizing stream corridors, abandoned rail lines and other utility corridors to satis-
fy this growing need. In Johnson County, along Park District operated trail facili-

ties, visitations in 1990 were 155,000,

In the state of lowa, small towns along the. Hidden Valley Nature Trail, a 52 mile
abandoned rail line, cities are seeing economic growth due to public use along the
trail when it once appeared these cities would face extinction due to the loss of
rail service. Similar success stories can be found throughout the United States -
where state organizations are turning what appears to be Tiabilities into community

assets.

Some of thé same people in these small communities, who feared an influx of visitors
and the vandalism and theft associated with them, have become some of the biggest
supporters. A Chief of Police in a small Iowa community has been quoted, "I was very
skeptical of the trail, but it proved us wrong, These people out there aren't van-
dals or thieves, they are out for the scenery, a good time."  The same can be said
for all of our pedestrian trail users in Johnson County,

KRPA endorses House -Resolution 6027 with the hope that it will lead to an increase in
the awareness of the State Legislature of the need for Tegislation and statewide -

trail planning. s o
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, Presenter on behalf of KRPAﬁ

William R. Maasen, Land Acquisition Specialist
Johnson County Park and Recreation District

6501 Antioch Road
Shawnee Mission, KS 66202

President of KRPA:

Steve Snyder, Director

Salina Parks and Recreation Department
300 West Ash, Room 110 -

Salina, KS 67401

(913) 823-9141

KRPA Executive Director:

Laura Kelly, CTRS

Kansas Recreation and Park Associat1on.

700 Jackson, Suite 705
Topeka, KS 66603
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