February 14,1991
Date

Approved

MINUTES OF THE HOUSE  COMMITTEE ON __FEDERAL AND STATE AFFAIRS

The meeting was called to order by Representative Kathleen Sebelius at
Chairperson

1:30 &¥X/p.m. on __Wednesday, January 30 1997in room 526-S  of the Capitol.

All members were present except:
Representative Arthur Douville - Excused
Representative Joan Wagnon - Excused
Representative Dale Sprague - Excused

Committee staff present:
Lynne Holt - Kansas Legislative Research Department
Mary Galligan - Kansas Legislative Research Department
Mary Torrence - Office of the Revisor
Connie Craig - Secretary to the Committee

Conferees appearing before the committee:

Chair Sebelius called the meeting to order.

Chair Sebelius requested a motion to introduce the Governor’s proposal to initiate statutes, the
proposal to initiate constitutional amendments, and the proposal for a referendum. Representative
Sam Roper so moved, Representative Sherman Jones seconded the motion, and the motion carried
on a voice vote.

Chair Sebelius had the committee refer to the Background Information on Initiatives and Referenda
Study compiled by Kansas Legislative Research Department that was handed out at the January
29, 1991, cormmittee meeting, which will be Attachment #1 of these minutes.

Committee Discussion:
1. Out of the 23 states with Initiative, 8 states have indirect initiative, not including Wyorning.

2. Oklahoma spent approximately $675,000 for a special election under initiative and referendum,
which is high compared to some states. One explanation given was that this could be because
of the number of propositions on the ballot.

3. The decision of whether to have indirect or direct intiatives was discussed in regards to what
role the Legislature should have in the Initiatives and Referenda process. Information from
Attachment #71, page 18, was discussed to help clarify the matter.

4. Inregards to limiting proposals that go on the ballot, it was suggested that a provision could
be in the resolution to provide for limitations. It was also pointed out that any limitations
and restrictions put into the initiative resolution could be altered by another initiative.

5. The table for voter approval rates for intiatives and legislative propositions for all states found
on page 43, Attachment #1, was discussed.

6. Inregards to whether or not specific language is used, Lynne Holt, Kansas Legislative Research
Dept., directed the committee’s attention to Attachment #71, page 30, which compares different
states and their choices on this matter.

7. Lynne Holt stated that of all the states that have initiative and referendumn, none have done
away with it.

8. There is a high number of litigations regarding intiatives and referenda due to signature questions,
and terminology or language used in the proposition. The state defends by involving either
the Supreme Court or the Attorney General.

9. Inregards to voter participation, page 9 and 10 of Attachment #71 gave the proponent and
opponent argument, which was discussed.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
editing or corrections.
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CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON FEDERAL AND STATE AFEAIRS

room _526-5S  Statehouse, at — 1:30 __ 4%./p.m. on Wednesday, January 30 19021,

10. The U.S. Supreme Court has overturned restrictions on financing professional signature gatherers
and campaign finance limitations for initiative and referenda laws. The point was made that
campaign finance regulations could be imposed and signature purchases could be prohibited
until challenged. See page 45 and 46, Attachment #71.

11. Concerning the argument that initiatives and referenda discriminates against the poor and
uneducated, and that voter turnout is directly related to education and income level, the
committee referred to page 12, Attachment #1. This also brought up the issue that some
legislation could be punitive. Geographic and organization/agency discrimination was also
discussed.

12. Reviewing the language of measures prior to their placement on the ballot, page 26 of
Attachment #71 was used as a source of information for discussion.

13. On page 19 of Attachment #71, the restrictions on subject matterr would be an issue the
legislature would need to decide on. Discussion centered around initiatives and referenda
being used to tamper with the judicial system or in regards to bill that would need
appropriations.

Chair Sebelius stated that hearings would be scheduled next week for the Governor’s proposals
and then it would be the Chair’s intention to ask a subcommittee of this committee to work on
drafting a recornmendation to bring back to the full committee.

Chair Sebelius asked if there were any requests for bill introductions; seeing none, the meeting
was adjourned at 2:53.
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BACKGROUND INFORMATION ON INITIATIVES
AND REFERENDA

Kansas Legislative Research Department
Room 545-N -- Statehouse
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(913) 296-3181
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INTRODUCTION

This memorandum has five parts. First, it defines the most frequently used terms
related to the initiatives and referenda. Second, it provides some background information on the use
of these mechanisms in other states. Third, it presents arguments for and against the use of
initiatives and referenda. Fourth, it sets forth policy issues to be considered by lawmakers in their
deliberations on these mechanisms. The implications of each policy issue also are explained. Finally,
this memorandum examines some of the costs incurred by state agencies of five states in
implementing these mechanisms.
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. 3.
- I SBCT.[ONI:; DEFINITIONS!
The predommant feature of government: in the United States at all levels -- federal,

state and local -- is representative democracy.. . By contrast, initiative and referendum processes are
examples of dxrect or partlcxpatory democracy et s

Imt:atlve. The"mrtlanve process enables voters to propose or: uutxate, a law or a
const1tut10na1 amendment by ﬁhng a petmon 31gned by a spec1ﬁed number of voters There are three
types of mmatrves

-1

2 ;d:rect initiative permrts electors to propose laws or constitutional amendments
by petition and enact.them by majonty vote.in a subsequent election®. This
prooedure bypasses ihe leglslamre and is not subject to executrve veto.

-In.an. mdxrect mmattve electors propose by petmon that a legslature pass a
. desired law._ If the. leglslature amends or enacts legislation which is acceptable-
s+ 410" SPONSOLS: of. the-initiative, the. proposed.initiative would not be placed on the-

ballot. However, if the legislature. fails to act within a specified period of time

or rejects the proposed measure, the measure would then appear on the election
‘ballot for the voters to decide. Usually this is automatic if no action from the

legislature is forthcoming. In some states and localities, sponsors of a proposed

~ law must repeat the petition process to qualify the measure for an election ballot.

In another variant of the indirect initiative, the leglslature is authorized to suggest
changes to the proposal or pass an amended version of the proposed law. If the
citizen sponsors of the original initiative object to the changes, however, they may

petition to have the original version of the proposal placed on an election ballot.

3. An advisory initiative is one in which the outcome is a nonbinding expression of
public opinion.

Referendum. A referendum relates to the referring of legislation enacted by the
legislature for electorate approval or rejection. There are three categories of referenda:

1. A citizen petitions referendum may be called a "petition," "protest,” or "popular”
referendum. For purposes of this memorandum, this type of referendum will be
referred to as "petition referendum.” This referendum enables electors, once a
specified minimum number of petition signatures is gathered, to require a
popular vote on whether or not a law already passed by the legislature shall
remain in effect or take effect. In essence, voters exercise a form of veto power
over the actions of their legislators. In the states and localities where this type

Most of Section I is derived from an explanation of definitions included in the State of Wisconsin
Legislative Reference Bureau (hitherto referred to as Wisconsin LRB), pages 1-2.

?As will be discussed in Section IV, some states specify conditions for approval that are in
addition to a majority vote.
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a4 .

of referendum exists, if 2 majority of those voting reject a law in question, it is
repealed or does not become effective.

The obligatory or compulsory referendum requires by state constitutions or state
. statutes that a legislature submit an enacted measure on a specific subject, such
as ratification of amendments. to . the state constitution, approval of - the -
contracting of certain types or amounts of government debt, or tax issues, to a

- vote.of the electorate.. Measures; particularly constitutional amendments, which

are referred. by legislatures, are the most common ballot proposmons The
outcomes of such referenda are binding. s e

.+Contingent and advisory referenda are called-at thew111 of the leglslature ‘With

- - respect:to.a:contingent: referendum, . the legislature decides:that a law it has

- passed:will - only take effect: ‘upon: ratification by the voters. ~ An advisory
referendum is called to seek the opinion of the electorate. With respect to this
- .. type of referendum, the voters indicate their-preference-for general policy and
- the:legislature . can handle: the statutory: and ' constitutional steps needed to

---implement:-and-administer that: policy. -However; the results of ‘the advisory
referendum are not bmdmg on the leglslature

HOUSE FEDERAL AND STATE AFFAIRS
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SECTION II: BACKGROUND

What is Permlssible in Kansas

The Kansas Leglslature has self-executing powers and, therefore, cannot currently
delegate its decision-making authority to voters. There are, however, two exceptions.

1. The Legislature is required to hold referenda on issues involving amendments to
~+' the Kansas Constitution. Examples include referenda held in 1986 on liquor by
the drink, the lottery, and parimutuel betting.

2. The Kansas Legislature is authorized pursuant to K.S.A. 25-3601 et seg. to
delegate its decision-making authority to local units of government on certain
local issues (bonds for local purposes, local tax increases etc.).

“With those two exceptions, no other type of referendum- is authorized. The Kansas
Constitution provides no authority for voters to initiate either a law or-a constitutional amendment,
even if the initiated proposition would be subject to legislative- modification and action (indirect
initiative). Nor does the Kansas Constitution provide authority for the voters to initiate referenda
to change or repeal statutes enacted by the Kansas Legislature or for the Legislature to refer
legislation on statewide issues to the voters for their approval or disapproval. -

A Survey of States Us&s of Imtlatlvw and Referenda

The dlstributlon and unplementatlon of initiatives and referenda is hlghly heterogeneous
throughout the country. This memorandum will focus solely on initiatives and referenda for state,
and not local, issues. Twenty-six states currently provide some form of initiative or’petition
referendum. Twenty-three states and the District of Columbia authorize some type of initiative. Of
that number, 15 states and the District of Columbia make provisions only for the direct form of
initiative. Five states allow for the use of either the direct or indirect form of initiatives. Only three
states -- Maine, Massachusetts, and Wyoming -- authorize the exclusive use of indirect initiatives.?
With respect to the 23 states and District of Columbia that permit initiatives, all but Illinois and
Florida provide for initiatives, called "statutory initiatives," which allow voters to propose laws and

3The Wyoming Legislature is required to convene and adjourn after a petition has been submitted
on an initiative but prior to an election at which the proposed measure would be voted upon. This
would afford the Legislature an opportunity to take action on all issues subject to the
initiative /referendum process. Some political scientists consider this type of initiative to be direct
because there is no express requirement that the Legislature take action on the issue prior to its
appearance on the ballot. Others consider it to be indirect because of the timing and specific
reference to legislative session. In this memorandum it is considered indirect. Massachusetts is a
less ambiguous example of a state which authorizes indirect initiatives. In that state, for example,
a voter-initiated constitutional amendment can only appear on a ballot if the proposed amendment
first receives an affirmative vote of one-fourth of the Legislature for two consecutive sessions prior
~ to its submittal to the voters. (Magleby, page 44)
HOUSE F&SA
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-6-

circulate petitioné to get proposals on the ballot.- Seventeen states (including Illinois and Florida)
allow initiatives to amend their constitutions.*

All states which authorize initiatives, with the exception of Florida, authorize petition
referenda. Twenty-five states and the District of Columbia authorize petition referenda. Eleven
states which authorize petition referenda also authorize referenda generated by the Legislature. The
states of Wisconsin, Connecticut, and New Jersey authorize legislatively-generated referenda, but not
petition referenda. With the exception of Delaware, all states, including Kansas, authorize referenda
for amendments to their respective constitutions. (See Attachment I for a map of the 50 states,
indicating their use or nonuse of initiatives, referenda, and recall mechanisms. Attachment II lists
mechanisms by state.) - : : :

Historical Background

Much has been written about the origins of initiatives and referenda. These mechanisms
were first adopted in states where turn-of-the-century populist and progressive reformers viewed state
and local lawmakers as politically and financially corrupt, controlled by political machines or beholden
to special interests like railroads, banks, timber and mining interests, and private utility companies
(Jost, page 466). For example, in California, initiatives were championed by reformers in 1911 as
a means of breaking the hold of the Southern Pacific Railroad and other special interest groups over
the state Legislature. - :

Attachment TII lists all the states in which the initiative aﬁci-"l'éfefendum ﬁave been
adopted. The first state to adopt the initiative was South Dakota in 1898. Through 1918, legislation

~ or constitutional amendments to establish the initiative and referendum process had been approved

by voters in 22 states. The states which added proposition mechanisms since World War I include:
Alaska (1959), Florida (1968), Wyoming (1968), and Illinois (1970). The District of Columbia also
adopted the initiative in 1977. Since 1970, no other states have adopted initiative or referendum
mechanisms. In two states (Minnesota in 1980 and Rhode Island in 1986), voters defeated proposed
constitutional amendments to authorize the use of initiatives and referenda. In no state with
initiative and referendum authority has that authority ever been retracted once it has been granted.

Disposition of Measures in States and Subject Matters

What is the disposition of measures which have been included on ballots throughout the
country? Since the inception of direct legislation in 1898 there have been more than 17,000 statewide
propositions (Magleby, page 70). Of hundreds of initiative petitions which have been circulated in
recent years, only about 20 percent have qualified for inclusion on the ballot (Cronin, page 205).

Propositions to appear most frequently on the ballot are legislatively-generated
referenda to amend the constitution, followed in order of prevalence by: statutory initiatives;
initiatives to amend the constitution; petition referenda; and legislatively-generated referenda to
amend statutes (conversation with John Keast, Institute for Government and Politics, January 21,
1991). Between 1968 and 1978, 2,315 statewide propositions were placed on the ballot. About one-

“Illinois allows for the use of referenda for constitutional amendments but only for structural and
procedural subjects contained in Article IV of the Illinois Constitution.
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third of all statutory and constitutional initiatives placed on the ballot from 1898 through 1979 period
were approved by voters. Of those states with initiative authority, Nebraska has the lowest approval
rate -- 7 percent. In only six states have 50 percent or more initiatives been approved. Oregon
voters have decided more statewide initiatives than voters in any other state which authorize
initiatives. The other five states with the heaviest usage are California, North Dakota, Colorado,
Arizona, and Washington (Magleby, page 70). Nevada has perhaps one of the most restrictive
provisions concerning constitutional initiatives; voters have to approve constitutional initiatives twice
in successive elections before they can take effect (Schmidt, page 251).

Several thousand legislatively-generated measures have been placed on the ballot, and
at least 60 percent of these have won voter approval. Attachment IV illustrates the voter approval
rates for referenda generated by Legislatures (first three columns) and voter initiatives (last three
columns) (Magleby, page 73). As this table indicates, voters are more likely to approve a statute or
constitutional amendment proposed by a Legislature than one proposed through the initiative process
(Magleby, page 72).

What types of subject matter most frequently appear on proposition ballots? A study
of the topics of statutory initiatives and referenda in 12 states (1976-1980) disclosed that procedural
questions (legislative arrangements, executive commissions, financial disclosure, and others),
environmental questions and tax questions surfaced most often. These were followed by questions
related to parimutuel betting, lottery, and gambling; vice regulation (e.g., drinking, obscenity);
financing other than taxes; and education (Zisk, pages 16-17). With respect to constitutional
amendments initiated by voters in 23 states from 1976-1980, voters in every state considered
amendments related to procedural topics and tax and revenue issues. Regulatory issues and
environmental issues were likewise important, followed in order of prevalence by criminal justice
issues; lottery, bingo, and gambling; and school issues (Zisk, pages 17-19).

HOUSE F&SA
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| .- -stimulatin pui)hc debate about 1Sst1es and grvmg the pubhc adn'ect role in decrdmg them (I ost, page
463) Although its. findmgs are sub]ect to debate, one study dxsclosed that in each of ﬁve election

, In'1982, the peak 3 year for mmatrvec in the penod 1934 to
was one-srxth hxgher in-states with in tiatrves on the ballot (Schmrdt, page 27) 3

1987, turnout

SA researcher from Sanga.mon Umvers1ty, DaV1d Everson, dlsputed this claim after he had
compared election cycles over a 20-year period and focused on voter turnout in northern initiative
states, as opposed to noninitiative states. Mr. Everson concluded that the differences in turnout were

s small as'to be msrgmﬁmnt (League of Women Voters hrtherto referred to as LWV pages 55-
';"56)’. ‘ ' ' ‘

#2 -
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: ,oil’. ,eﬁneryﬁ
: and a measure. toregulate electnc utili

~and newspaper ‘mtemews mdrcat’ avery low degree of voter sophlstlcatmn (except among a very
*small group-of voters) ‘about complex economic issues, such as tax caps, as well as about "styl 1$ues,
such as smoking regulatxon and gun.control (Zisk, page 246) A survey of 508 registered voters in
California (October 4-6, 1990) also disclosed that only 4 percent of those voters considered statewide
 ballot initiatives to be understandable. Another 17 percent said that most were understandable. The
e ) dered some or only a few of the propositions to be understandableto most
}kvoters (The Field Institute, October 24, 1990

.7 . Lesseducated individuals from a*dxsadvantaged socio-economic background expeuence
dxfﬁculnes in comprehendmgthe issues underlymg propositions on ballots (Benenson; page 787): As
. David Magleby, a polmml science professo at Brigham Young University, observed: "Thepohtlcs
of the initiative process is largely emotive rather than rational." According to Professor Magleb
- conducted a study on voter profiles, "people who are less educated or from lower i income; more
disadvantaged backgrounds are gomg to be much less likely to comprehend the proceés and
: effectwely translate thexr policy v1ews into therr votes : (Benenson,- age 787).

: In ac dlthl‘l, voter information- pamphlets’ whlch‘are issued. 4m mne staJ:es, . whﬂe
b sometlmes ‘praised, have also been criticized for "impenetrable prose," class bias, and for not being
\mdely read (Cromn, pages 80-82) A study conaucted on: the readabihty" of voters pamphlets

HOUSE FEDERAL AND STATE AFFAIRS
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- those who voted recewed then' information from televrsron advertrsmg. This percentage exceeded
- thatof newspapers‘(31 percent of voters) and voters pamphlets 13 percent) (Magleby, age 132)

This is apparently true of advertlsmg assocxated 'with both one-srded and two-sided hrgh spendmg
, wmpalgns (Cromn, page 119). In addmon, television and radio, unlike many newspapers, devote
- little time to news or editorial coverage of issues except for colorful and highly controversial events
(Zisk, page 247).. Fmally,»voters pamphlets, which are touted by many advocates of direct democracy
to be an ob]ectrve ‘means of educatmg voters on ballot issues, did not, at least in Michigan; create a
markedly different kind of campaign or set of outcomes than would have been expected w1th) ut the
availability of such pamphlets (lek, page 246) T v :

l‘ 3 -

- 6 There seems to be consensus about the drfﬁculty for most voters to understand state voters
pamphlets See Betty erk, page 153 and Dav1d Magleby, pages 166-167
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hat consumer and reform groups are forced into the initiative process,
becaus -frequent defeats of bills they support which:oppose a
try. or. threaten legislators’ personal political interests (Jost,.page 464).  Moreover,
e some-issues that defy compromise and that are very controversial and are unlikely to be
resolved by Legislatures (Jost, page 465).. Examples include the following: women’s suffrage; which
, - was approved in several western states via the initiative process; abolition of poll taxes; and in more
recent times, nuclear power and tax reduction issues (Cronin, page 199). Legislatures also make

- faulty decisions that result in further amendments to enacted legislation. Indeed, one third of each
- new legislative session is spent amending legislation passed during previous sessions; courts also have
thrown out as unconstitutional hundreds of measures passed by state and local Legislatures (Jost,

-~ Opponents take the position that lawmakers can . construct compromises between
competing pieces of proposed legislation, whereas voters can only choose between "yes" or "no"
when confronted with initiatives on the ballot. They further point out that institutions that require
compromise make better laws (Jost, page 465).. With respect to controversial legislation, the
availability of direct legislation might ‘actually encourage legislative inertia in that legislators know
they can leave decisions on controversial issues to voters (Benenson, page 786). Alternatively and
perhaps ironically, legislators may even resort to initiatives and referenda to bypass the legislative
 process, particularly if Legislatures have refused to act on their pet policies (Cronin, page 203).

-~ HOUSE FEDERAL AND STATE AFFAIRS
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= : , certainly . | Initiative campaigns;
but other factors - like: the: strength of 1mtlal pubhc"support for the- Initiative;. thi

Q credibihty of opponent and proponent groups, and advertising. strategy — are: usually

- more.decisive:than money alone (Schmidt, pages 35-36).

o only way to overcome. entrenched business lobbies. As. examples, proponents pomt to thevsuccess of
- the tobacco tax measure on the: Cahforma Jballot in-1986; the passage of Proposmon 103;.the

- insurance rate rollback, in:1988 (J ost, page 464), and the failure of efforts to repeal and modify rent
o ;,control laws in 1980 (Cromn, page: 109) Other. examples mclude Mlclngan S mandatory rbottle

; "' One example, that of the 1980 ‘proposal to limit local ent control in- Cahforma, is dxscussed in
: deta11 in Betty Zisk’s book (pages 117-118). This issue involved a one-sided campaign on-behalf of
a.proposition’ favonng business interests. = As Professor lek noted, supporters espousing:business
interests: outspent opponents’ by 37:1, but the: supporters lost decisively, m part because their
campalgn strategies backfired.
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nount media campaigns that mn defeat popular
nding! which resuted in defeat
ig Oil"

] rporate. spendmg:fo eampaxgns
ve been struck dowrr the'U ,, S sreme Court, as have state prohibmons

f ure an hve4®me adept at quahfymga]most
: LRB ApageZO) 2 ;While they acknowledge that there has been

. given: : proposmons have in' reachmg the reqmr\ed minimum
threshold for mgnatures in California and other populous states, professional firms have become more
instrumental in gathering signatures, thus dxsplacmgvolunteer efforts.;" Moreover, the growth of these
- businesses has occurred simultaneously with a dramatic increase in the average cost of quahfymg an
_. initiative from $8 1,668 in the 1976 general election to between $780,000 and $1.1 million per initiative
- in all four’ eIectlons (two primary and two general) in-1984 and 1986 (Berg and Holman, page 456).

- Well-ﬁnanced“?‘ sponsors can afford to use direct mailings | to collect signatures. Prior to the 1978

P genera.l electlo . in California, not’ more than 4 peroent of all’ funds spent-on quahfymg ballot

- and 91 percent in 1989 (Berg and Holman,’ page '459)9 ‘However;. one might argue, ‘with some
plausibthty, that the expenses incurred in California to qualify measures would most likely not apply
to Kansas. In a panel discussion on this and other issues, David Schmidt speculated: "The initiative
mdustry has reached its full extent in California, but will probably be seen occasmnally in some other
* states as well in the-coming- years.: 'Still, I predmt the grass roots initiatives will continue to be the
-norm except in'states with the very highest petition requirements (Ohio and California)" (McGuigan,

- pages 109-110) This. observation was  echoed by the Secretary of State in Nebraska, Allen J.
Beermann ina telephone conversatxon W1th staff on January 7,199 :
' I e HOUSE FEDERAL AND STATE AFFAIRS
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’A recent poll,;taken of 614 Cahforma‘ adults (August, 1990) revealed that 66“ percent of
Californians feel that initiative elections are a good idea. While still a majority of Californians
express this sentlmeut, itis defimtely a dechne from the earher po]l (The Fleld Instltute, September
13 1990) i

HOUSE F&SA
S 1/20/91
S #2-76




Arucle ‘ QﬂSthé Constitution, this

he C nstitution. In addmon to the proposed

. e§14gathe¢concurrentfresolutton must: contam a
inte .

\,hqxand;,‘authonze the I.eglslature to
"}'the reso}unongcould be very specific in

Leg:slature:»has chosen: to adopt
rth pohcy guidelines.. In ensuing

ress.specific, provisions. | Although there have
ave 1 esolutions on: this is er~adopted in‘Kansas, no resoluuon has ever

.  issue. (below) is perhaps-the most
(use it can affect the ensumg pohcy decxsmn issues which deal with the process of
_measures and . settnng,\,up&a‘ :mechanism: for. oterxresponse. Before these< issues are raised,

: pr s. Eropo ents of a measure (initiative or
petmon referendum 'ﬁle a copy of. the. proposal with. t _e secretary of state or some other state

can be held, as ‘well as the procedure to be used for contestmg results. The list of decision points
below is not exhaustrve but it does attempt to highlight the major policy issues that will have to be
addressed in drafting a resolution on initiatives or referenda, or subsequent legislation for the
administration. of the direct democracy process,. if needed.. Much of the information about states’
practices : and reqmrements in this section is derived from The Book of the States 1990-1991 Edition.
The sources:of the information complled in The Book of the States are the various state election
admlmstratxon ofﬁces, which are most commonly part of secretary of state’s offices. The information
presented in. this section is-based on reports. by states and, therefore, may not be a complete
compilatxon of all state unplementatxon actrvmes w1th respect to 1mt1at1ves and referenda.

1"H.C R 2, Wthh was adopted in 1909 by the House and dxed in Senate Commxttee would have
authonzed dlrect initiatives and referenda.. .-
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. imeamesntwrshestoallnwontheha]lot.t Doesltwanttoauthorizeiniﬁatives?w
Ifrtdoee,shouldthoseiniﬁaﬁve&pertamto d!ange&mtheKanm Const "

Vstatuta,orboth"wSﬁonldiniﬁaﬁfesbe*drreeﬁp@_ direct or:

‘ ¢ ‘by a‘majority of each
body; oféthe Legxslatureﬁfmthxﬁ | Spemfied‘*penod of time: during the following
: : ‘ 90'S.C.R:! 1635, which' was adopted* by!

; | ’voters to initiate proposals for: amendinents ‘to'the Kansas Constitution (only'the>*
E Legrslature can initiate such amendments at present) Unlike H.C.R. 5022, this
- resolution-did not address' statutory chariges, nor did it grant the: Legxslature any

uthority to-override voters’ dwmma thepe
o

. ! ‘any, a Le ]
“should have in th'e’ initi'anve@ and’ referendum process. ' Advomtes ‘of ‘indirect" -

initiatives or legxslatxvely-generated referenda, Wthh by definition are subjectto
- some sort of legislative action, ‘contend'that the me ms allow an opportumty,
for hearings, leglslanve input, and ‘possible- elimination of drafting problems'and ™
resultmg ‘confusion. " Five states ‘authorize. another procedure’ for leglslatxve*-i :
“ifivolvement. :In: the states: of”Mame, Massachusetts, Michigan, Nevada; and”"
‘Washington; the Legislatures are authorized to Place a substitute proposition‘on:
1+ ‘the-referendum ballot whenever an‘initiative proposrtron appears on the-ballot’
(meerman, page 22). Moréover, in the case of i mmatlves, if‘the Legislature- -
- decides to adopt a proposal, the cost of an expensive ballot campaign would be-
avoided.” Opponents argue- ‘that Ieglslatlve involvement often results in’ delays
~ ‘whrch ‘can reduce support for- an initiative. Moreover, there is a concem that-
legrslatrve act1v1ty could subvert the ongmal mtent of a measure R :

Another decxsmn needs to be made on whether the ‘outcome of electlons on-
“ initiative or referendum measures should be- advisory or ‘binding. For exampleé;-
«Illinois allows petmons for advisory questions of public policy to be submitted to'-
* voters of the entire state These petitions must be signed by at least 10 pereent
of the registered voters in the state.  Such public policy petitions are advisory to’
- the Legxslature. Massachusetts authorizes the Legislature to place "advice -
seeking” questions on the ballot for an opinion vote of the people. Such
questions are nonbinding and require further action for implementation. An
example of a measure of this type which appeared on the 1990 ballot was'a
questlon referred by the Legislature asking whether the people favor or oppose
requmng radio and televrslon broadcast outlets to grve free and equal time to all

HOUSE FEDERAL AND STATE AFFAIRS
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%&examples area%1982 refer;ndunrregardmg a reductmnﬁ '

‘oratnrmm on"‘&*nucteaﬁweapm ,
¥ ,.\?Infsupportf-ofﬁadmsosyﬁ measures is Davxd

;who natesw "The. advantage of this approach is: that the public. can:
referencei-and the> Legislature’ can #ha; ‘the statutory- or."

Iy forgthe mplementatmnﬁand dmxmstratmn of the

o _’appropnahonwﬁ’“om@refaenda. Ine addltmn;" shghﬂy& less: thanéha]f the states
- which permit-initiatives:restrict-the subject matter:to:be voted upon.. The most-
oommon »fcxan}ples of such restnctxons are that m1t1at1ves must cover only one:

petmoners wn&hav&great:laﬁtude i deterxmmng the: typee oﬁ issues to bring to
e ballot.: By:restricting issues that may. appear on the ballot; the Legislature:
preserves more-control over. th&pohcy-mahngprocesw With respect to hmltmg
ballot measures to-one 'subject; voters would be placed less often inthe position:
ofdeciding for: orzagainst certain’ measures, including some they may oppose
along with some they support:  (Admittedly, this problem-also could occur even
if‘a:proposition:is limited ‘toone subject.) * However; as Daniel H. Lowenstein,
- author:of a:legal'journal article on'ballot propositions, wrote ‘about the single
subject limitation, "it is impossible to conceive of a measure that could not be
Tbroken: down:in parts wh1ch could in tum be regarded as. separate subjects”
(LWV page 63)

Ciriteria for Signatures: To initiate legislation through the initiative or petition
referendum process; citizens: must demonstrate that the proposal has a certain
- minimal level of support among the electorate. Evidence of support must assume
the form of signatures- given by eligible voters.!! ' The basis used by states for
* calculating the required number of signatures could be a prescribed percentage

of: the state’s total resident population; the total number of eligible voters; the

- §ome-states with indirect initiatives have a two-phase petition drive.  The first phase involves
gathering signatures to submit the proposal to the legislature. 'The second phase involves placing it
on the ballot if the legislature fails to take action.  In Massachusetts, Ohio, and Utah, additional
signatures must be collected (part of the second phase) prior to placing a proposition on the ballot -

(Zimmerman, page 20).
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mnnbencf votes cast\m the lmmedxately prewdmg general.electton, :the number 7
. Lofm.':tes;scust in-a-designated:election;:either-for gavernorror-secretary of state;
on-the‘total. number of:votes:cast:forithesoffice recexvmgﬂte hlghest number- ofiﬁ
1ol 55 R votesmthe mmedtately prwedmggeneral electlon.rv & ¥ moba
: 1‘1 ol 8 b dedncige 2hl jo smernsds mll": wy ordar
'lhelcg;slaturenwdsto detctmme:the.basmfor tzk:ﬂanngrequmdsxgnatutesz,
andthemnnnmnnpetcentageofsxgnatnretreqmedto qualify a:measure for the -
iyballot: The most.common:requirement for/proposed:constitutional-initiatives is
141 »1& percentof;the,votea cast in theimost recent: gubematonal electlon; but it is 5-8
. percentsfor; statutory, initiatives. ; However;: the-percentage! requirement varies:
constderably among;states.w:th;.aﬁone end of thespectnnn,only Zpercent of the:
- voting-age resident population required for proposed statutory initiatives in North -
_ ~ Dakota, and, at the:other end of the spectrum, 15 percent of the number of total :
. o valnvotesycast: mmmhstepnml!demmfm :
; ,rWyommg,{‘ml S B m,,w Soniion Y- \“‘-q'
16 S adey 5:{, EA) 5, Joe - asb ol s uels a4 ﬁ»f P -.1.3‘ o3 3 k" :
; The:most common requlrement for the petttlon' referend isS percent. As w1th :
! -initiatives; states;vary-instheir range:of ; signature:requirements:with respectto =
.+ i+ referenda from2 percent of the total population- (NortlxDakota) to 15 percent
L ®r '1 - ofithe total votes;castiin the last: general electton (Wyommg). ,
‘W r'?}&i i wavireinalands ous SROSSIEy A 1o aslogmuiny o ‘»'" W)
Inaddmnnto deteunnnngthepementageofaccqmbleslgnamreeand thetype
ofelechnnuponwhwhsnﬂperwntageahased, the Legislature might consider - -
neqmnng;s:gnaturestobe.tledtogeogqﬂmdlsuibunommtcua. ‘At leastnine -
» states permitting the-initiative and referendum:require some-form-of geographic
dxstribuncn for petition:signatures:; Massachusetts;: for‘example; stipulates that
: nowmore: than: 25 percent of the: signatures. may: come-fromr:any: one county.
. “Arizona: requires that§ percent of signatures come: from: 15: different counties:
NeEATh .»-;,-,In ‘Montana, for: statutory. initiative: measures: to: qualify, : signatures must be
+.~ucollected. from five percent: of: the voters-in -atleast- a:third of the state’s
~<wo legislative-districts.. «Nebraska. requires: that:a: minimum of - 5: percent of the
i electorate -come: from each of two-fifths of the countles in the state

: Implx:atmns. A s1gnature threshold lugher than 8 percent may restrict ballot
access, particularly to grass-roots organizations without large funding sources. It
is assumed that high signature thresholds serve to keep off the ballot those
initiatives that are frivolous and lackmg in wide appeal. In states with high

+«sthresholds:those. measures: that. make it onto:the ballot -are. more likely.to be

.acceptable to. voters.. However; in:states: where measures are allowed easier

.....access- to the ballot, voters have htstoncally rejected a higher percentage of
.21z ‘initiatives. . The number of propositions-submitted to:voters-can be expected to
e -mu'ease when a low 31gnature threshold is adopted (Magleby pages 42-44).

The type of electlon upon Whlch to base the percentage threshold for signatures
can likewise affect the number of measures which qualify for ballots.- For
example,.an 8 percent threshold requirement based upon the last gubernatorial
-race might translate into a far larger numbser of required signatures than -would.
“the same threshold if it were based on the last secretary of state’srace.. - .., -
_ HOUSE FEDERAL AND STA?I’E‘AFFAIRS

January 30, 1991
Attachment #2 - Page 20



SR ki [

L mlght be subxmtted too”late to appear on the
ballot and could be sub]ect to a delay of one or two years. From

.Grass roots" orgarxzzétrons, which are not well financed, mrght be &
limited.in their- access:.tothe. process: betzuse better financed

might want to consider a reqmrementforr:rrldomsample surveys of

collected signatures as-a:means: of ensuring authentication:of such’ signatures.
:For example, California; Oregon; Missouri,:and North Dakota are authorized to
= conduct random sample surveys of signatures for verification: purposes Oregon
will do a random: check:of :10.percent of the signatures on a: petmon, followed
by a second random check of 25 percent of signatures if there is a possibxhty that
1;the number of valid s1gnatures on-a petmon are: msufﬁmentﬂ

e o W’th the exceptlon of Northk Dakota, Wthh do&s not"reglster ‘voters'and wh1ch
.. permits all citizens to sign initiative petitions, all states which authorize initiatives,
referenda, or both stlpulate that only registered voters may sign petitions to place
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ich measures:or ,s«the ballot.* To,be counte¢asvah¢sxgnatm:esmust be attested
' byﬂdwgnatedv public:officials: Im:most:states:the:responsibility: of signature
rification:falls. toilocal officials; ;-suchias county:clerks:or county;registrars who

arry.outitheir tasks under the. general oversight-of the:secretary:of state’s office.

owever;.inisome states this: responsibilityiscassigned:to the secretary of state,
metxmee xmconjuncnon with anether agency. :Some:states require a time frame
- ‘ ;must ‘be:validated: by:the: demgnated; party: and within
whlch an mcompIete or unacceptable petition may be completed after it has been
ﬁIed.. Moreover, most states designate. some entlty, usua]ly the secretary of state,
V etitio; ,fw;ballotﬁCertlﬁm ion occursy the l:eqmred numberof

Reqmrementsﬁomvahdatmmpmwdm ensure’,t ,the greatest'
o extentfeasible,gthat thns&mdmdnalswho%xgn ‘petitions are registered to vote in
the state in which the issue will appear on the ballot. However, validation
procedures: cost:money-and: thexmore: elaborate: the procedure; the higher the
2. Thes timet periodiallowed: fors validationrisr also: a consideration. - For
example;-a:staff contact:at the: Secretaryrof :State’s office:in'Colorado reported
that;21; days: for : smﬁmmvenﬁmhonfplaces :great:pressure: on-the office to
comply; /In states with'time, limitations; such:limitations‘range from 2 weeks in
- Tllinois and Massachusetts to as many as:105: days-in> California.: (Cahforma
. t:eports range of 25 to 105 days allowable for venﬁmtton.) B

es- ':Leg:xlature neeck to determme
whethmnt.should reqmmwtxﬂe andsummary for petitions on initiatives and
- referenda and, ﬁmdldetermmahonxsaﬂirmauve,theenMyorenunestobe
demgnatedtowntetlﬂeeandsmnmmes. T
YT ditw NERCE IR i
some states the- petition initiators.are allnwed to title and describe their own
.- proposals. However; most statesrequire the organizers of the petition to file the
complete text of the proposal with:the: secretary: of state: or:other designated
official. After that submittal, the proposal is referred to the attorney general,
secretary of state, or other state officer who gives it an official title and writes a
_+» summary. “Nineteen states report requirements for the imposition of titles for
:vinitiatives.. In-at least nine:states the title is determined solely by the attorney
general; the remaining ten. states authorize the proponents. of the. initiatives,
- other: agencies, -or;morethan-one "agency: (sometimes: in-conjunction with the
. attorney general) to. determine titles for-the petition. Eighteen states report
designating an entity orentities to write the summary of the initiative proposition
.7 for the petition. In‘at least ten states, the summary is the exclusive responsibility
of the.attorney general; in:the. remaining states; this responsibility is delegated
tor others or to the attorney general in con]unctlon W1th othets

T’tle and summary reqmrements for petmons on referenda are s1m11ar to those
for initiatives, although the secretary of state’s office appears to play a much
.. greater role with respect to referenda. Both the offices of the secretary of state
: and attorney general are most frequently responsible for t1tles and summaries.
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sulti Anvex title g ‘“en&by’C"ahfornm s Attorneyﬁg
miﬁahve related to pollution wh:ch resulted in mlsleadmg '

, , hei wiely
ditior ;handboo canbe»‘very expensive.” In Oregon, the
. costfofprmtmg and‘ n: 'tmg the most reoent*batch of handbooks excwded -

determmemnmexequnanentsﬁshonld«be xmpwed on'sponsors for gathermg
sigmatures:: If it is determined that such requirements be needed, should the nme
ftam&varythh tespect»to the kind ofmeasurw adopted" ‘

Fifteen states report requiring a maximum time penod within which petmons on.
2 initiatives may be circulated for signatures prior to being filed with the secretary
rof:state-or; in the:case: of two 'states; the:lieutenant governor. The petition
+ circulation period begins when petition forms have been approved and provided
¢ torsponsors-(those-individuals- granted permission ' to" circulate -a ‘petition and
-assume responsibility for the.validity of‘each signatureon a given petition). In
. two states (Nevada and Washington) that limitation varies according to the type
«-of initiative. For the most part; states authorize sponsors one year or up to two
- years to: gather the requisite number of signatures. . The shortest period of time

is 90 days (Oklahoma), followedby six months (Colorado and Washmgton, with

ZQther states, such as Mame 1ssue voters handbooks but only a hm1ted number are printed and
distributed 1 upon Tequest. - ,
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“PF“@ }du‘ect; mmatlv&s%pnly), &N
; tions... The shortest period.of time is 90' days
1,;Massachusetts, and. South»Dakota) and, in-

Arizona, and Washington) the: time. frame must. N

. -period of time (ie., for initiatives; 90 days or six months) issues might be more"
timely to voters. However; a longer petition circulation period m1ght ass1st grass- ’
ltootsgefforts :which-are!n “isog@wem financed  in: gathering '

rt.authorizing :the removaliof :signatures. from petitions; one-(Oklahoma)

of slgoamres from petitions;three states (Oklahoma; Oregon; and.South Dakota)
:do.not have: such .authorization. ;In all states with this authorization, individuals

_in wntmg to the official w1th whom the petmon is filed.

1th respect;to- referenda;xlz states reportfif

: - who wish to remove their names from petition would need to:make that request:

Imphmtmns. ‘On:the one hand; authorization for removal of ; s1gnatures from

etitions permits voters-who did not understand a proposition when they signed
o'remove their signaturesif they-later realize that the proposition does not -

xeflect their views.. On the-other hand, such a provision-could make the process.
f sxgnature countmg and vahdatlon more cumbersome and oostly -

10. j[me Period Rg_qglr__;_od between Filing of Petition and Election. The Kansas
: = Legislature needs: to determine: if a:requirement. should. be: imposed for the -

- minimum period of time a:completed petition for initiative:should be filed prior-
. to election. . With respect to.referenda, a:determination needs to be made which-
woulduesubmﬂtalofapeuhontoaspeaﬁednumbetofdaysafteraleglslauve
sensmnhasendedortoaspeuﬁednumberofdayspnortoagenetalelecnon.

At least 18 states spemfy how many days are allowed for the filmg ofa completed
+;petition for an initiative prior to-an election on that proposition: In most states,
- the requirement is three to four months, with the shortest period bemg 60 days
(Wyommg) and the longest period being one year (South Dakota, initiatives
- related to amending the Constitution). Requirements for referenda are different;
- most states (15) reporting authority to hold referenda require petitions to be filed
- within 90 days after their respective leglslanve sessions have ended. Three states
condmon filmg upon a set penod of tnne pnor to the next general election.

Imphmtlons. A longer tlme penod pnor to an electlon rmght facﬂltate matters
for state agencies charged with implementation of the validation and review
- processes.. Accordmg to a staff person at the Secretary of State’s Office in

Colorado the requirement to have a completed petition filed three months prior -

HOUSE FEDERAL AND STATE AFFAIRS
January 3@, 1991
Attachment #2 - Page 24

| By ]Jmmng/the number of kdays for petmon mrculatmn toa short n

4 al of Sig 1 Pe 'IheKansasLeglslatnreneeds toij‘
determmelfltwantstotakeaposﬂmnonamhormngorcouversdyprohibmng;
j the@removalof&gnaturesfrompeutmns. . With respect:to-initiatives, 11 states -

ot With respect.to. tefetendzn eight states report-authorizing the removal —



. FT A

bins Ftcitol the electron is. msufﬁment. However, a‘shorter time penod serves to expedite
; the process and ensure the tlmelmess of the proposmon under consrderatlon.

3 B s L ) 3 B a.nvs};;'-"\b.’*'f o  $70i i o] el

. i Penalty fo ¢ Petitions: 'I‘heKansasIeglslatnreneetktodeudewhether
“to nnposepma]t:es for petition falsification.’ Eleven'states report the imposition
«; of penalities with- respect*to initiatives' for petmon falsification.” These penalties
s varyconslderab“ly. ‘Theyare. considered misdemeanors' mthree states, a class IV
i= arfelony in‘one’state, and fines‘coupled: with'jail terms‘in‘seven states.” The degree
2243 of severity-of. penalues ranges from, on the'one hand,’$500°and a'six months jail
‘f,f' ‘term! it ‘Montana' to} ‘on* ‘the other’ hand, $’10 000" 'and? one ‘to’ ten years
nnpnsonment in'Nevada: ‘At least’ 12 states’ 1mpose pena]tles with respect to
Ji’referendafor: petmon falsification. * In"most states; the same penaltres apply to

- falsification of petmons for referenda as they do to falsificationof | petmons for

' 1mt1at1ves 0

v4‘

‘prevent sponsors: 'of petitions' from“misrepresenting. ormhng false statements
:i“about-their- petrtlons and for-filing petmons known to contam false s1gnatures

B

S At Mts for Circulating Eetrtlons. The Kansas Leglslatnre might consider the

o sz ’reqmre depos1tsafter permission'to circulate apetmon has been granted Alaska
“and Wyoming reqmre a'$100 fee for petmons on ‘both referenda and initiatives
and Cahforma reqmres a 3200 fee for mmatrves The ﬁlmg fee s refunded when

1532 Imphmtlons. A filmg fee mlght dlscourage fnvolous or pubhc1ty-seekmg
petmons However, a counterargument is that it makes 1t ‘more costly for
'petmon uutlators to get an 1ssue on the ballot SRS BT AL5T

241350 VRQo_rt_s on Financial COntributions. The Kansas Legislature should make a
.27t i determination as to the need for disclosure requirements. In doing so,
:2200i% consideration might be given to requirements which address the timing for such
“nui disclosures “ (ie.; a“sufficient fixed ‘time period prior to-the election; final
725 disclosures after the election; and immediate disclosures for large contributions).
~=>The Legislature might decide to extend the Kansas Campaign Finance Laws

¢ :(K.S.A.25-4180etseq)tommpalgnsonthesemeasur& bW

2 In the vast ma]onty of states, a hst of ﬁnanmal contributors and the amount of
“their contributions must be submitted to the specified state officer with whom the

¢ "petition for an initiative or a referendum is filed." With respect to initiatives, 20
“states report that they require disclosure of financial contributions; two states
+:(Arkansas and Utah) do not have reportmg requirements. Nevada requires
"“reports only on-expenditures made in excess of $500 for the purpose of
~-advocating the passage or defeat of a measure. In North Dakota, reports are
only required if the amount is over $100 in aggregate for a calendar year. With

% Implmtlons« Assummg ‘thatc suchpenaltles fanction as-a: deterreiit, they might

-;:_;fzneed forand dmabihty of reqmrmg fee deposlta. ‘Three'states report that they-
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. Implx:atmns. In support of dxsclosure, arguments can be made that the pubh&
has the.right to:know whois:supporting and who;is‘opposing a ballot measure.
he public has the right to know the size and source. of income for a:measure so-
that excess:vewmﬂnencew ‘of, money; on: elecuon, .outcomes can: be: prevented :
onin, pages. 238-239)t éThe eounterargmnent dxsdosure reqmrements isthat.

mthm plaoementvon the ballot. T!ns oonld;be exthen.a«abmdmg or
nonbmdmgformofasmstance. s :

Some states, such as Colorado, prov1de a review board to examine draft language
and eliminate language which could prove:misleading; confusmg, or.potentially- - - - —-
unconstxtuuonal.  The; attorney. general’s: oifice ‘or: a: legislative: counsel or

: support of t mdm or non, inding: arrangements for assxstance
is the argument that poor draftmg mlght be avoided. This could reduce the level

..z ..~ of confusion voters might experience at the polls and the number of contestations
- of measures, as well as prevent litigation and court intervention after the election

(Cronin, pages 234-235)... A survey of 614 California adults, conducted by the
Field Institute in August, 1990, disclosed that by a 69 percent to 23 percent ratio,
the public favored the idea of requmng sponsors to first submit their initiative

- .. to.the Secretary of State for review and comment.. The Secretary would ‘check
-, conformity with present state law and evaluate the clarity of the initiative’s

" . language before a petition for that measure could be:circulated for. signatures
- (The Field Institute, September 13, 1990).. The. opposing position, particularly if

- ......-a.drafting .arrangement is binding, is.that. it-could be construed as advance
o oensorsh1p (Zisk, page 259).. Moreover, it.is argued that a potential conflict of

interest exists, particularly if the attorney general assumes this responsibility.
Apparently even more objectionable to some opponents is Massachusetts’
pracnce of giving its attorney general the power to seek judicial review of an-

e initiative ' before a: vote: (Jost,: page 471). -- Opponents of: drafting advice

.requirements also argue that initiatives are generally not that poorly written
‘because . sponsors have an incentive to draft them well so that the opposmon
-does not use minor language flaws in the proposmon as campaign ammunition.

- As one writer reported, of 40 state-level initiatives passed by voters in 1980-1982,

only two were ruled wholly unconstltutlonal, and only one was ruled

N .unconstitutional in part (Schmidt, page 34).
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& owpereent“ oﬁ the.:w vote! ﬁsﬁ”th

1 . im majonty oﬁithose« votmg om a.
roposition: | In*’Massachusetts; Nebraska, and: Washington, not‘only must there:
bemoteafﬁ:matxve'votes*tﬁan*negatwe votes bu1: ‘the aﬂirma evotes cannot‘be

O ‘lurahty is needed to win an electxon. Elected officxals may wm w1th less than‘?‘j S

In addition, in-a few states, parties involved in making determinations on ballot
titles:and summaries:will differ from those assigned to such responsibilities for

..o assigned: to the Secretary of State and Attorney General for- purposes of the
~ballot.” As with petitions, responsibilities for ballot titles and summaries seem to
be the domain of the secretary of state and attorney general in the majonty of

Implmuons. Estabhshmgrequlrements for ntles and summaries on ballots have
= .the same implications as those o£ estabhshmg reqmrements for petmons (Also
- see Sectlon IV No. 6 ) :

17. Timing of Elections. The Kansas Legislature might wish to make a
. determination on when elections on initiative and referendum measures should
---be held. - Most states report-having requirements for when elections are to be

" held on initiative and referendum measures. Eighteen states report requirements

for initiatives to be voted upon at general elections (in two states general-

. elections are one optlon of two or more permissible types of elections). In four
of those states, certain conditions govern that requirement. The other states with

a .Infsome states the. hallot ntles and summaries wxll dxffer from those on pentlons.‘ ‘

petitions. An example-is Nevada; where the proponent is responsible for the title
and:summary for' the petition: on- an initiative but those:responsibilities are-
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statewrde election yat éast%lZﬂ days;mfter aéleglslatwe sessmn**—«Aiaska) or a]low;.
fox: elections other: than general elections. The: majority of states- report
) “ﬂﬂ,ementsr for referenda:tosbeivoted on: at'general elections: Fifteen states.

ir Vi tg@takeplaceonreferendaacluswely%angenembelecnons. In.
eferendum propositions appear only omthe general election

Zir ermaw page 20) Thef@soptrp:sfor specralaelectrons exrsts n ﬁve,

qhaqpolu:y;slfgany,nt ‘mshw to%adopt conwmmg thesdnsposiﬁon of approved
- initiatives, the refiling of rejected initiatives, and the number-of days which' are

‘reqtmedtoelapse(lfany) beforeameasurecantakeeffectaftervoterapproval.

conditions. In% Nortln Dakota the. amendment:mustbe madewrthm seven years
of approval and in Washmgton, measures cannot be amended for at least two
i years:after voter approval. - At least 18 states expressly prohibit: a:gubernatorial
veto: of an approved. initiative.-: Only-Massachusetts-reports authorization for
etoes:- At.least-‘11: states expressly authorize: repeal by: the: Legislature of an
..approved initiative although four of those:states impose: time. constraints. Four
. states-expressly prohibit repeal by the Legrslature“ofvoter-mmatedlaws Finally,
.17 states report that refiling of defeated initiatives:is permrssible, although four
~of those states oondrtlon that reﬁhng upon some type of time hmltatlon

s ;rm,g:fsg e

é« § et

States also vary with respect to the effectlve dates of approved mrtlatrve or
referendum measures. For example, in Arizona and Oklahoma, initiative and
' -referendum measures: are:. reported- to: take. effect immediately after voter
approval. Other states require that a certain number of days elapse between the
election and the date an approved measure takes effect.” This ranges from only
one day in South Dakota to as many as 90 days for initiative measures in

Wyommg.

Imphmtnons. On the one hand, restnctlons for and prohibmons agamst
legrslatwe amendments and authonzatlon for gubematonal vetoes and repeals by

13Certam states, such as Cahfomra, wh1ch report authonzatton for legmlatrve amendments to
initiatives restrict such- amendments to statutory initiatives. -
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chaﬁges, hwevermnor,r to statutes: adopte&bymmtxatnvaears earlier (LWV

(3 .y

T contested., Fourteengstatemepomthemnmbermf c wedrfor:ﬁiamduals to
contestation after a: glven electron*varyﬁ:om -as:few: as two.days (Michigan) to as-
ks many, as 60, (days (Ar ). Ofithe. states'which=set time limits, seven reqmre :

saned

 that the election be contested within ten or fewer-days:and the-other half require:

N Mdaw (two. states), and 60 days:(one staxe).m In:Alaska; an individual has five-
days tu*request reoountwrth “appeal to 1he =courththm five: days after reoount:

kImplmtlons. Electoral results should not be contested after too much time has
;r elapsei and a measure has been mplementedbecause 1£there isa change in

20. . W 'lheKansasIeslﬂamre mlghtmnmderrequmg
i legislative; hearings;on:direct initiative proposals: :Indirect-initiatives involve
leglslauve input but if the Kansas Legislature opts for direct initiatives, it might
require legislative hearings on all ballot measures once petitions for them get the
necessary number of valid signatures. In California, for example, efforts have
i been;made. in recent years to hold hearings (in:fact, the California Elections
Code requires that such hearings be held), but these efforts, according to some
observers, have not hved up to expectanons (Cromn, page 237 LWV page 37).

Imp‘hmtron&‘ An argument m support of requn'ements for hearmgs is that the
Legislature could explore the arguments in support of or against the measure

under consideration, the fiscal implications of the measure, and its potential
impact on policies and laws already in effect. Hearings could also play a useful

e contest the results of a referendum vote.. The: nurrlber of days permitted for:

{The argument ?agmnst@xﬂ:mlted;ablhtwwiremtxate defeated proposals -
: Y, imverecently erjected‘% mposxtmn*andﬁth*ere rs no reasonto.

_ election results to be contested within 15 days (one state), 30 days (three states), .. .

educational role, assuming that they are reported in the media. A~

. counterargument .is that . leglslatrve hearmgs on. a, measure . may delay ‘the

- especra.lly if the Leglslature is not. authonzed to approve, amend, or reject the
‘ fffmmatrve . s e e g L r
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;”*“‘30-

ational ,. ; - T K
needs;tozdeudwwhethmmnsnmnmal ‘provisions: for: theeemasnres should
» : ar bare:: framework:-or whether: they: ‘should’ be selfiexecuting: and
g%sufﬁéxently detailed to mlnwfornnplanentahon "mthouti““addmonal statutory

rev;ewed; Alaska, Anzona, Arkansas “California, Colorado,
{Handa; Mame; :Nel a,. Oklahoma; 'and’ ‘Oregon. - Of -those; states, three
¥ ;:Nebraskay: andl Oklahoma) have constitutions which contain only the
mnst. basmpmv:smnsioniniﬁativemnd referenM However, all ten'states have
10 to *initiattveﬁvand ‘referendum.

our: of the:: - (Ariz \rkansas;.* Colorado; ‘and Nebraska) have
consntutxonal prom1omshﬁngﬁaﬁ&ey are self-executing.': ‘Al states but one
(Anzona) authonze supplementing legislation. In addition, three other states
‘ ) which are not self-executmg, authonze

Oklahoma) contain’ exceptlons or” lnmts as to:subject matter, or
speclfy that there are none; and

wﬁve states. (Anzona, Arkansas, Cahforma, Mame, and: Nebraska)
" spectfy the method-of resolving conﬂtcnng provmons adopted by
.mmatlve or refemndm"

Implmtmns. On the one hand, 1f state constltutmnal prov:smns contain only a
}bare framework, time would be allowed for interim review by the Legislature
prior: to:: enactment of - statutory - provisions governing: most’ aspects of
implementation. On the other hand, self-executing constitutional provisions may

B expedxte mplementatlon of the. mmatlve and referendum procecses

¥The term: self-executmg" means that the constxtutlonal amendment authonzmg initiative or
referendum mechanisms would take effect, if approved by voters, even if the Legislature fails to pass
implementirig legislation. Apparently, the Leglslature did not pass mplementmgleglslatxon in Idaho.
Because there was no self-executing provision in that state’s constitution, no initiatives were placed
on the ballot for 25 years (Schmidt?, page 13).
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SECTION V: FISCAL IMPACTS OF IMPLEMENTATION IN OTHER STATES

This section briefly summarizes the implementation procedures for initiatives and
referenda in the states of Oklahoma, Nebraska, Oregon, Colorado, and Maine. The fiscal impacts
of implementation of these mechanisms also are addressed. Fiscal impacts can vary considerably
within a state from one fiscal year to another depending upon the number of ballot measures, the
length of a proposition’s text, the number of challenges regarding a ballot measure, and other factors.
The states were selected because they present different implementation schemes and because three
of the states are contiguous to Kansas. These states also were chosen because, unlike more notorious
examples as California and Massachusetts, they have smaller populations and some significant rural
populations.

1. Oklahoma

In Oklahoma, both laws and constitutional amendments can be initiated by voters. In
addition, laws can be referred to the voters either by petition or by the Legislature. The basis used
for signatures for initiatives and petition referenda is the total votes for office receiving the greatest
number of votes cast in the last general election. Percentage thresholds are: for constitutional
initiatives, 15 percent; for statutory initiatives, 8 percent; and for petition referenda, S percent.

All signatures necessary for an initiative petition must be gathered within 90 days from
the date of filing an approved and accepted ballot title with the Secretary of State. A petition
referring legislation to the voters must be filed with the Secretary of State within 90 days after
adjournment of the Legislature. The Secretary of State conducts a preliminary review of the
signatures to "weed out" nonsignatures or signatures from other states. There is no signature
validation procedure unless the validity of signatures is called into question. In that case, the
validation procedure would be undertaken by the Oklahoma Supreme Court. The Supreme Court
counts the signatures to ensure that the number of signatures meets the required percentage
threshold. The Supreme Court directs the Secretary of State to publish, within at least one
newspaper of general circulation in the state, a notice of filing and instructions for the procedures
to be followed in cases of protest.

Before a measure can appear on the ballot, a ballot title must be submitted to the
Attorney General for final review. (The sponsors of a measure suggest the ballot titles.) This title
is subject to appeal to the Supreme Court. Once a decision has been made on the title, the Secretary
of State notifies the Governor who, in turn, issues a proclamation which describes the measure and
the date on which the vote is to take place (this can be at a special election). The Secretary of State
must publish once in two newspapers of opposite political persuasion issued in each county (if there
are two such newspapers in each county) a copy of all ballot measures and an explanation of how to
vote for or against ballot measures.

The Governor notifies the State Election Board which is responsible for arranging the
election (general or special). The Board also is required to keep a record of all election returns.
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In the past ten years, six or seven special elections were held on ballot issues. The cost
of holding a special election in Oklahoma is approximately $675,000.”* Other identifiable costs are
those incurred by the Secretary of State in determining the sufficiency of signatures on a petition and
in publishing notices about the propositions, as required by law. In particular, the requirement to
publish notices in two papers with opposing political persuasions in each county (there are 77
counties) has resulted in expenditures of $40,000 related to four initiatives for the first half of FY
1991. (This is apparently an atypical year; ballot activity is usually less hectic. Moreover, the
Legislature appropriated only $10,000 for this purpose.) Costs incurred by the Secretary of State for
counting signatures for "weeding" purposes have totaled in FY 1991 over $3,000 to date. The
Supreme Court and Attorney General also incur costs but these are not easily identifiable. The
Supreme Court uses existing staff to count or, if needed, validate signatures, hear protests against
the measures, challenge petitions, and other matters. The Attorney General reviews ballot titles and
sometimes evaluates the wording of questions on propositions. (Contact: Kathy Jekel, Secretary of
State; Lans Ward, State Election Board; Howard Conyers, Courts) .

2. Nebraska

Authorized measures include direct constitutional and statutory initiatives and petition
referenda. The basis used for signatures for the referendum is total votes cast for governor at the
last election. For initiatives it is eligible voters. Percentage thresholds are: for constitutional
initiatives, 10 percent; for statutory initiatives, 7 percent; and for referenda, 5 percent. There also
is a geographical restriction that 5 percent of votes must be received for each measure from two-fifth
or 38 of all 93 counties.

Petitioners are required to file copies of signed petition forms with the Secretary of
State. Validation of signatures is primarily the responsibility of county clerks and election
commissioners who must compare all the signatures on the petition with voter registration records
and certify them. The Secretary of State totals the valid signatures and determines if they are
sufficient to satisfy the signature threshold requirements. If the requirements have been met, the
Secretary of State certifies the petition. The Attorney General establishes the ballot title, which is
subject to appeal, and also prepares a summary for each measure. The Secretary of State places the
measure on the general election ballot. (Initiative and referendum measures can be voted on only
at general elections.) Initiative petitions are filed with the Secretary of State not less than four
months prior to a general election. Petitions invoking referenda are filed with the Secretary of State
within 90 days after adjournment of the Legislature, which had acted upon the referred measure.

Immediately preceding any general election at which a ballot measure is to be submitted
to voters, the Secretary of State publishes in all legal newspapers in the state once each week for
three weeks a copy of a title and complete text for each measure.

In contrast to Oklahoma, Nebraska delegates counting and validation of signatures on
petitions to counties. In addition, counties print their own ballots. These costs are not readily

5 In Kansas, the Secretary of State estimates that it would cost $120,000- $170,000 to add to the
ballot a proposal to amend the Kansas Constitution, authorizing initiative and referendum measures
in the state, if that proposal is voted upon at the presidential primary election in April, 1992 and if
the proposed constitutional amendment can be written on the same ballot as the other measures.
If a special election is held for this purpose, however, it would be much more expensive.
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identifiable but are covered by the counties. For its administrative activities, the Secretary of State
expends approximately $5,000 to $7,000 in preparation for an election. In addition, the Secretary of
State expends approximately $200,000 every other year to publish titles and texts of ballot measures
in 220 legal newspapers throughout the state over a period of three weeks. According to the
Secretary of State, FY 1990 was unusual because there were seven measures (including a very lengthy
one) on the ballot' and newspaper expenditures totaled approximately $600,000.

The Attorney General also expends several hundred dollars to determine titles and
prepare summaries. (Contact: Allen J. Beermann, Secretary of State)

3. Oregon

In Oregon, both laws and constitutional amendments can be initiated by the voters.
Laws can be referred to the voters either by petition or by the Legislature. The basis for signatures
used for initiatives and referenda is the total votes cast in the last election for governor. The
percentage thresholds for signatures are: for constitutional initiatives, 8 percent; for statutory
initiatives, 6 percent; and for petition referenda, 4 percent.

Oregon requires petitioners to file a prospective petition for a state measure with the
Secretary of State, including a statement declaring whether the signature gatherers are to be paid for
their services. Once the prospective petition has been filed with the Secretary of State, the Secretary
authorizes the circulation of another petition for signatures. An initiative petition must be filed with
the Secretary of State not less than four months before an election on the proposed measure. A
referendum petition must be filed with the Secretary of State not more than 90 days after the end
of the session during which the act is passed. The Secretary of State also sends two copies of the
approved prospective petition to the Attorney General who provides a draft title for the measure.
(With respect to referred measures, the Legislature may prepare ballot titles.) Ballot titles are
subject to appeal to the Oregon Supreme Court.

Once the Secretary of State receives a copy of the ballot title, the Secretary provides a
statewide notice of the measure and requests written comments. County clerks are responsible for
verifying signatures with voter registration records and notifying the Secretary of State of the results.
The Secretary of State then processes petitions using a statistical sampling technique and determines
whether the required number of signatures have been submitted to meet the threshold requirements.
Another responsibility of the Secretary is that of preparing voters’ pamphlets. As a means of
informing the public about a measure, the Secretary is authorized to supplement the use of these
pamphlets with radio and television.

All ballot measures are voted upon at a regular biennial election unless the Legislative
Assembly orders another date.

The cost of implementing the process, at least with respect to signature verification and
providing information, is higher in Oregon than in many other states. This is in large part due to the

16The Secretary of State’s observation appears to be confirmed by the historic use of these
measures in Nebraska. According to David Schmidt, "Nebraskans have been infrequent Initiatives
users, placing 27 such measures on state ballots in 70 years - an average of less than one per
election.” (page 250)
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high level of ballot activity in the state. Historically, Oregon has held records for the greatest
aggregate number of statewide initiatives (244 from 1902 to 1990, 92 of which have been adopted).
Since 1902, voters in Oregon have challenged laws adopted by the Legislature 50 times through
petition referenda. Seventeen of the referred measures have been adopted. In 1990, 11 initiatives
and two referenda appeared on the ballot.

The Secretary of State has expenditures for: developing forms for ballots; writing
manuals for prospective petitioners on formulating initiatives; drafting ballot titles (this is the
responsibility of the Attorney General but the Secretary of State pays that office $100 per hour for
the service); making public announcements and issuing news releases about measures; payments to
courts and for attorney fees if a measure is challenged, and preparing the voters’ handbook. It is
estimated that manuals on how the process works and forms each cost $3 for printing alone.
Processing costs associated with prospective and completed petitions are estimated at $1,000 for the
biennium, FY 1990 and FY 1991.”7 The cost of printing and disseminating the most recent batch
of voters’ handbooks was $813,160. They were disseminated to 1,402,000 households at a cost to the
state of $.58 each. The state recouped slightly more than 10 percent of total expenditures from
candidates and individuals who submitted arguments in favor of or in opposition to a measure, for
inclusion in the voters’ handbook. Three existing staff positions (one manager, one public service
representative, and one clerical support staff) devote a portion of their time to responsibilities
associated with initiatives and referenda. (Contact: Dorothy Pick, Secretary of State’s Office)

4. Colorado

Colorado authorizes direct statutory and constitutional initiatives, petition referenda,
and legislatively-generated referenda. The basis for signatures for initiatives and referenda is the
total number of votes cast for the Secretary of State. The percentage threshold is 5 percent for both
types of initiatives and petition referenda.

Initiative petitions are filed with the Secretary of State at least three months prior to
the next biennial election. Petitions for referenda are filed with the Secretary of State not more than
90 days after the adjournment of the Session during which the bill was enacted. Petition sponsors
are required to file with the Secretary of State the names and addresses of all circulators who are
paid to circulate any section of the petition. An original draft of the text of the proposed
constitutional amendment or law is submitted to the Legislative Council and the Office of Legislative
Legal Services for review and comment. These comments, which are not binding on sponsors of the
measure, are rendered to proponents no later than two weeks after submission of an original draft.
The ballot title is determined after comments have been rendered.

The Secretary of State then convenes a board composed of the Secretary of State, the
Attorney General, and the Director of the Office of Legislative Legal Services or designee to
determine a ballot title, formulate a submission clause, and prepare a summary, which contains an
estimate of the fiscal impact with an explanation of that impact. Provisions are included in the
statutes for hearings, appeals, and rehearings of titles, submission clauses, and summaries. The

17 This estimate is calculated upon 100 hours of staff time at $10 per hour. It includes staff time
involved after the prospective petition has been filed but not staff time prior to the filing of the
prospective petition. It does not include staff time outside the Secretary of State’s office, nor costs
associated with postage and photocopying for mailings or inquiries.
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Secretary of State has ultimate responsibility for both the verification of signatures and the
certification that the number of signatures are sufficient to meet the signature threshold
requirements.

The fiscal impact of implementation of the initiative and referendum process has been
estimated to date at $350,000 in FY 1991. There were five issues on the ballot in November, 1990
(three initiatives and two legislatively-generated referenda). The major expense incurred by the
Secretary of State was for publications to notify the public about the propositions ($250,000). The
Secretary of State also hired approximately 20 temporary personnel (working two shifts per day for
21 days) to verify all signatures at a rate of $6.20 per hour. In contrast to Oregon’s law, Colorado’s
law makes no provision for sampling of signatures, thus making the signature verification procedure
more costly. Total expenditures for signature verification in FY 1991 were $75,000-$100,000. Finally,
an undetermined amount in expenses were incurred to prepare for and hold hearings on the
proposed titles, submission clauses, and summaries. (Donnetta Davidson, Secretary of State’s Office)

5. Maine

Authorized measures include indirect statutory initiatives (allowing for legislative action
prior to measures appearing on the ballot), petition referenda, and legislatively-generated referenda.
No direct initiatives are authorized, nor are indirect initiatives authorized for constitutional
amendments. The basis for signatures for initiatives and referenda is 10 percent of total votes cast
for governor in the last election.

Petitions for referenda are filed with the Secretary of State within 90 days after the
legislative session during which the bill was enacted. Signatures are validated at the local level but
the Secretary of State is responsible for counting signatures to ensure that the number of signatures
meets the required threshold. Ballot issues must be voted upon at general elections unless otherwise
authorized by the Legislature.

The Secretary of State assumes primary responsibility for implementation of the
initiative and referendum process. Implementation responsibilities include, among others,
administering prefiled applications, reviewing and approving petition forms, drafting ballot questions,
providing instructions to be placed on the petitions, issuing voters’ manuals, and notifying the public
about ballot measures. It is estimated that a ballot with up to six questions costs $95,000 to prepare
(includes all printing costs associated with ballot forms, notification, and manual on proposition). If
there are more than six questions on the ballot, the estimated cost of each additional question is
$65,000. The voter’s manual is not distributed to each voter but only upon request. There are, on
average, 4,000-5,000 copies printed for a total cost of $1,500-$2,000. These manuals contain the
proposition text, explanation, and fiscal impact. In addition, it costs approximately $15,000-$20,000
to place notification of all ballot questions, explanations, and fiscal impacts in seven newspapers
throughout the state. No additional staff are hired to administer the processes associated with
initiative and referenda. The Attorney General’s involvement is essentially confined to addressing
legal questions. (Contact: Lorraine M. Fleury, Secretary of State’s Office)

6. Conclusion ~ State Profiles

To conclude, Oklahoma and Colorado authorize direct constitutional initiatives and
statutory initiatives, as well as petition referenda and legislatively-generated referenda. Nebraska and
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Oregon authorize both types of direct initiatives but only petition referenda. Maine, like Oklahoma
and Colorado, authorizes both types of referenda but; unlike the other four states, authorizes indirect
statutory initiatives. Of the five states, Colorado offers a basis for signature validation (5 percent of
all votes cast for the Secretary of State) which is most hospitable to sponsors of initiatives and
referenda. Maine and Oklahoma have the most stringent criteria in that regard. (in Maine, 10
percent of total votes cast for governor in the last election; in Oklahoma, 15 percent for constitutional
initiatives and 8 percent for statutory initiatives.)

Each of the five states has a different procedure for implementing the initiative and
referendum process. Nevertheless, in all five states, the Secretary of State has major responsibilities,
such as involvement in the signature counting or validation process and in notification of the public
about ballot propositions. In Maine and, to a lesser extent, Oregon, implementation activities appear
to be centralized largely within the Secretary of State’s office. In Oklahoma, Colorado, and
Nebraska, these activities seem to be shared with other state agencies or, in the case of Nebraska,
with local units of government. All the states, with the occasional exception of Oklahoma, hold
referenda on ballot issues at general elections. For all states, the greatest operating expenditure for
implementing the initiative and referendum process is printing associated with notification and, in
the case of Oregon, with the voters’ manual. To a lesser degree, the states incur expenses for
signature counting and validation. Because these activities are mostly undertaken by existing
personnel, the costs are difficult to segregate.

91-58/lh
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ATTACHMENT 1

PACIFIC
OCEAN

ATLANTIC

OCEAN
#d DIRECT INITIATIVE E] BOTH DIRECT AND INDIRECT INITIATIVE
E} INDIRECT INITIATIVE % POPULAR REFERENDUM ONLY
[C]NeTHER
PROVISIONS FOR INTTIATIVE AND POPULAR REFERENDUM IN THE UNITED STATES
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ATTACHMENT II

CITIZENS’ INITIATIVE

State

Constitutional

Statutory

Direct or indire—

Alaska
Arizona
Arkansas
California
Colorado
Florida

ldaho

lllinois

Maine
Massachusetts
Michigan
Missouri
Montana
Nebraska
Nevada

North Dakota
Ohio
Oklahoma
Oregon

South Dakota
Utah
Washington
Wyoming

x X X X X

x

XX X X X X X X X X X

X X X X X

x

X X X X X X X X X X X X X X X

— 0 OWO0OU0OOUWOoOWOOoODUWLW —-~—0C0OUO0O00DO0O0OO0O

*D = direct; | = indirect; B = both. (Source: David B. Magleby, Direct Legistation (Baltimore V.
Johns Hopkins University Press, 1984), pp. 38-39.
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ATTACHMENT I

State adoptions of initiative and referendum, 1898-1977

Year State

1898 South Dakota

1900 Utah

1902 Oregon

1904 Nevada (referendum only)

1906 Montana

1907 Oklahoma

1908 Maine, Missouri

1910 Arkansas, Colorado

1911 Arizona, California, New Mexico (referendum only)
1912 Idaho, Nebraska, Nevada (initiative only), Ohio, Washingron
1913 Michigan

1914 North Dakota

1915 Kentucky (referendum only), Maryland (referendum only)
1918 Massachusetts

1959 Alaska

1968 Florida (constitutional initiative only), Wyoming,

1970 lllinois (constitutional initiative only)

1977 District of Columbia

Note: During the past 20 years Alabama, Connecricut, Delaware, Georgia, Hawaii,
Kentucky, Minnesota, New Jersey, New York, Pennsylvania, Rhode Island, and Texas
have considered dirccrt legislation devices at constitutional conventions or in legislative
debates and hearings. Governors in Alabama, Minnesota, New Jersey, and Texas have
endorsed these measures. Voters in both Minnesota and Rhode Island came very close to
adding the initiative and referendum to their constitutions in the 1980s.
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ATTACHMENT IV

VOTER APPROVAL RATES FOR INITIATIVES AND LEGISLATIVE PROPOSITIONS FOR AlL STATES.
1898-1978

Proposed by Legislatures Proposed by Popular Fetition
Number  Number Percentage Number  Number Fercentage
State Proposed Approved Approved Proposed Approved :ipproved
Statutory proposals
Alaska 4 2 50% 6 3 50%
Arizona 14 6 43 71 28 39
Idaho 4 3 75 11 5 45
Maine 124 89 72 12 4 33
Michigan 7 3 43 4 3 75
Montana 43 25 58 26 15 58
Nebraska 11 5 45 9 1 11
Ohio 16 3 19 6 2 33
Oklahoma 11 9 82 26 6 23
Orecgon 35 18 51 119 39 33
Subtotal 209 163 61% 290 106 37% "
Constitutional proposals
Arizona 108 67 64%0 46 19 41%
Arkansas 79 _ 37 47 56 27 - 48
California 476 294 62 90 24 27
Michigan 93 59 63 34 8 23
Ncbraska 243 167 69 1S 7 47
Ohio 113 74 65 38 8 21
Oklahoma 159 73 46 42 10 24
Oregon 238 138 58 88 2 32
Subtotal 1,506 909 60% 409 131 32%
Total
proposals 1,775 1,072 60% 699 237 34%

Sources: Austin Ranney, “United States,” in Butler and Ranney, Referendums, 77. Much of
Ranney’s data are drawn. in turn, from Graham, A Compilation of Statewide Initiative Pro-
posals Appearing on Ballots through 1976.
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ATTACHMENT V

Regulation of Money Expended for Initiative and Referendum Measures

Two issues which arise with regard to money expended on
initiative and referendum measures are the issue of paid petition
circulators and the issue ofmékpgndituféé and contributions in
campaigns to promote of defeat“initiatiQe or referendum méééﬁrés.

With regard to the first issue, sohé'stateérhave attemptéa to
prohibit péyment of persons. who circulate initiati?e  or
referendum petitions. However, a Colorado staﬁﬁte making it a
felony tO"pay‘persdns to solicit signatures for an initiative
petition was struck down by the United States Supreme Court in

- 1988. Meyer v. Grant, 486 U.S. 414 (1988). The court, in a

unanimous decision, ruled that circulatioﬁ of such a petitioh is
a form of political expression clearly protected by the First
Amendment guarantee of freedom of speech. In addition, the court
found that the state'é interests in assuring grass-roots support
for an initiative measure and protecting the integrity of the
initiative process are insufficient to justify the restraint on
free speech.

The second issue, expenditures and contributions in
initiative and referendum campaigns, has also been the subject of
state restrictions. Among those have been prohibitions against or
limitations on corporate expenditures in initiative campaigns.
One such law was a Massachusetts statute prohibiting corporate
contributions to campaigns not materially affecting the

corporation's property, business or assets. In First National
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Bank of Boston v. Bellotti, 435 U.S. 765 (1978), the U.S. Supreme

court held such a prohibition to be a violation of free speech
which was not Jjustified by the state's interests in promoting
active individual citizen participation and protecting rights of
shareholders whose views were different from those of corporate
management. The decision of the court was split 5-4, indicating a
much less clear violation of free speech than in the Meyer case,
but a violation nevertheless. |

Another type of campaign restriction 1is one limiting the
amount that a person may contribute to support or oppose an

initiative measure. In Citizens Against Rent Control v. Berkeley,

454 U.S. 290 (198l), the court reviewed a city ordinance
containing such a limit on contributions to committees formed to
support or oppose ballot measures. The court, in an 8-1 decision,
held the limit to be an unconstitutional infringement on freedom
of speech and the right of association and distinguished the
limit in this <case from those imposed on contributions to
candidates and candidate committees.

In summary, it appears that there are few restrictions on
initiative and referendum campaign contributions and expenditures
that would be constitutional. Requiring reporting of
contributions and expenditures is one alternative that would aid
detection of any abuses that may occur. But if abuses do in fact

occur, it may be difficult to respond to them.
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