January 29, 1991

Approved =
MINUTES OF THE ___ HOUSE COMMITTEE ON INSURANCE
The meeting was called to order by Representative Turnﬁﬁiigmn
_3:35  am/pm. on Thursday, January 24 1991in room 531-N__ of the Capitol.

All members were present except:

Theo Cribbs - ill
Tom Sawyer - excused
Committee staff present:

Chris Courtwright - Research
Fred Carman - Revisors
Nikki Feuerborn - Committee Secretary

Conferees appearing before the committee:

Mr. Richard Mason
Mr. Bill Sneed

Others attending: See Attached Sheet

Representative Ensminger moved that the minutes for the January 24,
1991, meeting be approved.. Motion seconded by Representative

Campbell. Motion carried.

Appearing before the Committee was Richard H. Mason, representing the

Kansas Trial Lawyers Association. He requested that the Committee
introduce two 1legislative proposals of which he included drafts
Attachment 1). Proposed legislation includes:

1. Auto insurance reform - a) require carriers to offer high option

umbrella coverage; b) clarify a gross inequity in underinsured motorist
coverage by making such coverage apply to the extent an insured's
damages exceed their recovery from the other person's bodily injury
coverage; and c) require, rather than leave to the discretion of a
judge, that the attorney fees be paid by an insurance company when its
PIP payments are overdue.

2. First party bad faith - Unless a plaintiff can demonstrate that an
insurance company's failure to pay a claim is "a general business
practice™ there 1is no bad faith cause of action. This 1is an
unreasonably high burden and effectively means Kansas has no first
party bad faith cause of action.

Representative Campbell moved that both bills be introduced.
Representative Welshimer seconded. Motion carried.

Appearing before the Committee was William W. Sneed, representing State
Farm Insurance Companies. He requested that HB 3082 which was not
passed 1in 1990 be readmitted for introduction. This proposal
Attachment 2 is an effort to resolve an ongoing disagreement between
State Farm Insurance and the Kansas Insurance Department relative to
the Department's position on the Kansas retaliatory statute's (K.S.A.
40-253) application to the Illinois Insurance Guaranty Fund Assessment.
The 1issue that the proposed 1legislation relates to 1is whether
assessment made by the Illinois Insurance Guaranty Fund should be
treated as an Illinois burden for purposes of computing the Kansas
retaliatory tax.

Representative Spraque moved that the bill be introduced.
Representative Campbell seconded the motion. Motion carried.

The meeting was adjourned at 3:55 p.m.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for l

editing or corrections. Page U S, Of
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LEGISLATIVE PROPOSAL NO.

AN ACT relating to automobile liability insurance policies;
concerning coverage for injury or death caused by uninsured
and underinsured motorists; concerning subrogation of insurers
providing payments under such coverage; concerning the award
of attorney fees for failure to provide PIP benefits; amending
K.S.A. 40-287, K.S.A. 1989 Supp. 40-284 and K.S.A. 40-3111 and

repealing the existing sections.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF KANSAS:

Section 1. K.S.A. 1989 Supp. 40-284 is hereby amended to
read as follows: 40-284. (a) No automobile liability
insurance policy covering 1liability arising out of the
ownership, maintenance, or use of any motor vehicle shall be
delivered or issued for delivery in this state with respect to
any motor vehicle registered or principally garaged in this
state, unless the policy contains or has endorsed thereon, a
provision with the coverage limits equal to the 1limits of
liability coverage for the bodily injury or death in such
automobile 1liability insurance policy sold to the named
insured for payment of part or all sums which the insured or
insured's legal representative shall be legally entitled to
recover as damages from the uninsured owner or operator of a
motor vehicle because of bodily injury, sickness or disease,

including death, resulting therefrom, sustained by the
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insured, caused by accident in arising out of the ownership,
maintenance or use of such motor  vehicle, or providing for
such payment irrespective of legal liability of the insured or
any other person or organization. No insurer shall e
reguired to offer, preoevide or make available coverage
conforming te this section in correction with any excess
pelicy, umbrella policy or any other policy which does net
provide primary motor vehicle dinsurance for Lliabilities
arising ocut of the ownership, maintenance, operation or uss of
& specifically insured motor vsehicle.

(b) Any uninsured motorist coverage shall include an
underinsured motorist provision which enables the insured or
the insured's legal representative to recover from the insurer
the amount of damages for bodily injury or death to which the
insured is legally entitled from the owner or operator of
another motor vehicle with coverage limits equal to the limits
of liability provided by such uninsured motorist coverage to

the extent suech eewverage the amount of damages exceeds the

rimits of insured's recovery from the bodily injury coverage

carried by the owner or operator of the other motor vehicle.

(c) The insured named in the policy shall have the right
to reject, in writing, the uninsured motorist coverage
required by subsection (a) which is in excess of the limits
for bodily injury or death set forth in K.S.A. 40-3107 and
amendments thereto. A rejection by an insured named in the
policy of the uninsured motorist coverage shall be a rejection

on behalf of all parties insured by the policy. Unless the
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50 insured named in the policy requests such coverage in writing,

51 such coverage need not be provided in any subsequent policy
52 issued by the same insurer for motor vehicles owned by the
53 named insured including, but not limited to, supplemental,
54 renewal, reinstated, transferred or substitute policies where
55 the named insured has rejected the coverage in connection with
56 a policy previously issued to the insured by the same insurer.
57 (d) Coverage under the policy shall be limited to the
58 extent that the total limits available cannot exceed the
59 highest limits of any single applicable policy, regardless of
60 the number of policies involved, persons covered, claims made,
61 vehicles or premiums shown on the policy or premiums paid or
62 vehicles involved in an accident. Any limiting provision
63 shall be void if the name insured has purchased separate
64 coverage on the same risk and has paid a premium calculated
65 for full reimbursement under that coverage.

66 (e) Any insurer may provide for the exclusion or
67 limitation of coverage:

68 (1) when the insured is occupying or struck by an
69 uninsured automobile or trailer owned or provided
70 for the insured's regular use;

71 (2) when the uninsured automobile is owned by a self-
72 insurer or any governmental entity;

73 (3) when there is no evidence of physical contact with
74 the uninsured motor vehicle and when there is no
75 reliable competent evidence to prove the facts of
76 the accident from a disinterested witness not
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77 making claim under the policy;

78 (4) to the extent that workers' compensation benefits
79 apply;

80 (5) when suit is filed against the uninsured motorist
81 without notice to the insurance carrier; and

82 (6) to the extent that duplicative personal injury
83 protection benefits apply.

84 (f) An underinsured motorist coverage insurer shall have
85 subrogation rights under the provisions of K.S.A. 40-287 and
86 amendments thereto. If tentative agreement to settle for
87 liability 1limits has been reached with an underinsured
88 tortfeasor, written notice must be given by certified mail to
89 the underinsured motorist coverage insurer by its insured.
90 Such written notice shall include written documentation of
91 pecuniary losses incurred, including copies of all medical
92 bills and written authorization or a court order to obtain
93 reports from all employers and medical providers. Within 60
94 days of receipt of this written notice, the underinsured
95 motorist coverage insurer may substitute its payment to the
96 insured for the tentative settlement amount. The underinsured
97 motorist coverage insurer is then subrogated to the insured's
98 right of recovery to the extent of such payment and any
99 settlement under the underinsured motorist coverage. If the
100 underinsured motorist coverage insurer fails to pay the
101 insured the amount of the tentative tort settlement within 60
102 days, the underinsured motorist coverage insurer has no right
103 of subrogation for any amount paid under the underinsured
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104 motorist coverage.

105 Section 2. K.S.A. 40-287 is hereby amended to read as
106 follows: 40-287. The policy or endorsement affording the
107 coverage specified in K.S.A. 40-284, and amendments thereto,
108 may further provide that payment to any person of sums as
109 damages under such coverage which duplicates sums received as
110 damages shall operate to subrogate the insurer to any cause of
111 action in tort which such person may have against any other
112 person or organization legally responsible for the bodily
113 injury or death because of which such payment is made, and the
114 insurer shall be subrogated, to the extent of such payment, to
115 - the proceeds of any settlement or judgment that may thereafter
116 result from the exercise of any rights of recovery of such
117 person against any person or organization legally responsible
118 for said bodily injury or death for which payment is made by
119 the insurer. Such insurer may enforce such rights in its own
120 name or in the name of the person to whom payment has been
121 made, as their interest may appear, by proper action in any
122 court of competent jurisdiction.

123 Section 3. K.S.A. 40-3111 is hereby amended to read as
124 follows: 40-3111. (a) A physician, hospital, clinic or
125 other person or institution lawfully rendering treatment to an
126 injured person for an injury covered by personal injury
127 protection benefits and a person or institution providing a
128 rehabilitative occupational training following the injury, may
129 charge a reasonable amount for the products, services and
130 accommodations rendered. The charge shall not exceed the

é7/



131 amount the person or institution customarily charges for light

132 products, services and accommodations in cases not involving
133 insurance, and allowances for medical benefits under this act
134 do not include that portion of the charge for a room in any
135 hospital, clinic, convalescent or nursing home, extended care
136 facility or any similar facility in excess of the reasonable
137 and customary charge for semiprivate accommodations unless
138 intensive care is medically required.

139 (b) An attorney is entitled to a reasonable fee for
140 advising and representing a claimant in an action for personal
141 injury protection benefits which are overdue. The attorney's
142 fee shall be a charge against the insurer or self-insurer in
143 addition to the benefits recovered, if the ceourt finds that
144 the inswrer or self-insurer unreasenably refuse to pay the
145 elaim er unreasonably delayed in making proper payment.

146 Within the discretion of the court, an insurer or self-
147 insurer may be allowed an award of a reasonable sum as
148 attorney's fee, based upon actual time expended, and all
149 reasonable costs of suit for its defense against the person
150 making claim against such insurer or self-insurer where such
151 claim was fraudulent, excessive or frivolous, and such
152 attorney's fee and all such reasonable cost of suit so awarded
153 may be treated as an offset against any benefits due or to
154 become due to such person.

155 Section 4. K.S.A. 40-287, K.S.A. 1989 Supp. 40-284 and
156 K.S.A. 40-3111 are hereby repealed.

157 Section 5. This act shall take effect and be in force
158 from and after its publication in the statute book.
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AN ACT relating to insurance; concerning unfair claim settle-
ment practices; amending K.S.A. 40-2404 and repealing the
existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 40-2404 is hereby amended to read as fol-
lows: 40-2404. (a) The following are hereby defined as unfair
methods of competition and unfair or deceptive acts or practices
in the business of insurance:

(1) Misrepresentations and false advertising of insurance
policies. Making, issuing, circulating or causing to be made,
issued or circulated, any estimate, illustration, circular, state-
ment, sales presentation, omission or comparison which:

e} (A) Misrepresents the benefits, advantages, conditions or
terms of any insurance policy;

3 (B) misrepresents the dividends or share of the surplus to
be received on any insurance policy; ;

te} (C) makes any false or misleading statements as to the
dividends or share of surplus previously paid on any insurance
policy;

¢} (D) is misleading or is a misrepresentation as to the
financial condition of any person, or as to the legal reserve
system upon which any life insurer operates;

e} (E) uses any name of title of any insurance policy or class
of insurance policies misrepresenting the true nature thereof;

& (F) is a misrepresentation for the purpose of inducing or
tending to induce the lapse, forfeiture, exchange, conversion or
surrender of any insurance policy;

{8 (G) is a misrepresentation for the purpose of effecting a
pledge or assignment of or effecting a loan against any insurance




policy; or

th)(H) misrepresents any insurance policy as being shares of
stock.

(2) False information and advertising generally. Making,
publishing, disseminating, circulating or placing before the
public, or causing, directly or indirectly, to be made, published,
disseminated, circulated or placed before the public, in a news-
paper, magazine or other publication, or in the form of a notice,
circular, pamphlet, letter or poster, or over any radio or television
station, or in any other way, an advertisement, announcement or
statement containing any assertion, misrepresentation or state-
ment with respect to the business of insurance or with respect to
any person in the conduct of such person’s insurance business,
which is untrue, deceptive or misleading.

(3) Defamation. Making, publishing, disseminating or circu-
lating, directly or indirectly, or aiding, abetting or encouraging
the making, publishing, disseminating or circulating of any oral
or written statement or any pamphlet, circular, article or litera-
ture which is false, or maliciously critical of or derogatory to the
financial condition of any person, and which is calculated to
injure such person. .

(4) Boycott, coercion and intimidation. Entering into any
agreement to commit, or by any concerted action committing,
any act of boycott, coercion or intimidation resulting in or tend-
ing to result in unreasonable restraint of the business of insur-
ance, or by any act of boycott, coercion or intimidation monopo-

lizing or attempting to monopolize any part of the business of

insurance.
(5) False statements and entries. t&} (A) Knowingly filing

with any supervisory or other public official, or knowingly mak-

ing, publishing, disseminating, circulating or delivering to any
person, or placing before the public, or knowingly causing di-
rectly or indirectly, to be made, published, disseminated, cir-
culated, delivered to any person, or placed before the public, any
false material statement of fact as to the financial condition of a
person.

@) (B) Knowingly making any false entry of a material factin




any book, report or statement of any person or knowingly omit-
ting to make a true entry of any material fact pertaining to the
business of such person in any book, report or statement of such
person.

(6) Stock operations and advisory board contracts. Issuing
or delivering or permitting agents, officers or employees to issue
or deliver, agency company stock or other capital stock, or
benefit certificates or shares in any common-law corporation, or
securities or any special or advisory board contracts or other
contracts of any kind promising returns and profits as an induce-
ment to insurance. Nothing herein shall prohibit the acts per-
mitted by K.S.A. 40-232, and amendments thereto.

() Unfair discrimination. {8} (A) Making or permitting any
unfair discrimination between individuals of the same class and
equal expectation of life in the rates charged for any contract of
life insurance or life annuity or in the dividends or other benefits
payable thereon, or in any other of the terms and conditions of
such contract.

(&) (B) Making or permitting any unfair discrimination be-
tween individuals of the same class and of essentially the same
hazard in the amount of premium, policy fees or rates charged for
any policy or contract of accident or health insurance or in the
benefits payable thereunder, or in any of the terms or conditions
of such contract, or in any other manner whatever.

(8) Rebates. {&) (A) Except as otherwise expressly provided
by law, knowingly permitting %, offering to make or making any
contract of life insurance, life annuity or accident and health |
insurance, or agreement as to such contract other than as plainly
expressed in the insurance contract issued thereon; e¥; paying eF,
allowing, ef giving or offering to pay, allow or give, directly or
indirectly, as inducement to such insurance, or annuity, any |
rebate of premiums payable on the contract, ef any special favor
or advantage in the dividends or other benefits thereon, or any
valuable consideration or inducement whatever not specified in
the contract; or giving, e selling, ef purchasing or offering to
give, sell or purchase as inducement to such insurance contract
or annuity or in connection therewith, any stocks, bonds or other

Y 7/



securities of any insurance company or other corporation, asso-
ciation; or partnership, or any dividends or profits accrued
thereon, or anything of value whatsoever not specified in the
contract.

() (B) Nothing in subsection (7) or paragraph (e} of this
subseetion (a)X7) or (aX8)A) shall be construed as including
within the definition of discrimination or rebates any of the
following practices:

(i) Inthe case of any contract of life insurance or life annuity,
paying bonuses to policyholders or otherwise abating their pre-
miums in whole or in part out of surplus accumulated from
nonparticipating insurance. Any such bonuses or abatement of
premiums shall be fair and equitable to policyholders and for the
best interests of the company and its policyholders;

(ii) in the case of life insurance policies issued on the indus-
trial debit plan, making allowance to policyholders who have
continuously for a specified period made premium payments
directly to an office of the insurer in an amount which fairly
represents the saving in collection expenses; or

(iii) readjustment of the rate of premium for a group insur-
ance policy based on the loss or expense experience thereunder,
at the end of the first or any subsequent policy year of insurance
thereunder, which may be made retroactive only for such policy
year.

(9) Unfair claim settlement practices. Committing or per-
forming with such frequency as to indicate a general business
practice of any of the following:

(e} (A) Misrepresenting pertinent facts or insurance policy
provisions relating to coverages at issue;)

() (B) failing to acknowledge and act reasonably promptly
upon communications with respect to claims arising under in-
surance policies;

(e} (C) failing to adopt and implement reasonable standards

for the prompt investigation of claims arising under insurance

policies;
(&) (D) refusing to pay claims without conducting a reason-
able investigation based upon all available information;

2 7/
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{e} (E) failing to affirm’ or deny coverage of claims within a
reasonable time after proof of loss statements have been com-
pleted;

() (F) not attempting in good faith to effectuate prompt, fair
and equitable settlements of claims in which liability has be-
come reasonably clear;

& (G) compelling insureds to institute litigation to recover
amounts due under an insurance policy by offering substantially
less than the amounts ultimately recovered in actions brought by
such insureds;

) (H) attempting to settle a claim for less than the amount to
which a reasonable person would have believed that such person
was entitled by reference to written or printed advertising ma-
terial accompanying or made part of an application;

4 (I) attempting to settle claims on the basis of an applica-
tion which was altered without notice to, or knowledge or con-
sent of the insured;

& (J) making claims payments to insureds or beneficiaries
not accompanied by a statement setting forth the coverage under
which payments are being made;

d9 (K) making known to insureds or claimants a policy of
appealing from arbitration awards in favor of insureds or claim-
ants for the purpose of compelling them to accept settlements or
compromises less than the amount awarded in arbitration;

& (L) delaying the investigation or payment of claims by
requiring an insured, claimant or the physician of either to
submit a preliminary claim report and then requiring the sub-
sequent submission of formal proof of loss forms, both of which
submissions contain substantially the same information;

&m) (M) failing to promptly settle claims, where liability has
become reasonably clear, under one portion of the insurance
policy coverage in order to influence settlements under other
portions of the insurance policy coverage; or

) (N) failing to promptly provide a reasonable explanation
of the basis in the insurance policy in relation to the facts or
applicable law for denial of a claim or for the offer of a com-
promise settlement.




(10) Failure to maintain complaint handling procedures.
Failure of any person, who is an insurer on an insurance policy,
to maintain a complete record of all the complaints which it has
received since the date of its last examination under K.S5.A.
40-222, and amendments thereto; but no such records shall be
required for complaints received prior to the effective date of
this act. This The record shall indicate the total number of
complaints, their classification by line of insurance, the nature of |
each complaint, the disposition of these the complaints, the date ,
each complaint was originally received by the insurer and the ;
date of final disposition of each complaint. For purposes of this
subsection, “complaint” shall mean means any written commu- f
nication primarily expressing a grievance related to the acts and
practices set out in this section. 1

(11) Misrepresentation in insurance applications. Making
false or fraudulent statements or representations on or relative to
an application for an insurance policy, for the purpose of obtain-
ing a fee, commission, money or other benefit from any insurer,
agent, broker or individual.

(12) Statutory violations. Any violation of any of the provi-
sions of K.S.A. 40-276a or 40-1515, and amendments thereto.

(13) Disclosure of information relating to adverse un-
derwriting decisions. Failing to provide applicants, policyhold-
ers and individuals proposed for coverage with the information
required under K.S.A. 40-2,112, and amendments thereto, within
the time prescribed in such section.

(14) Rebates and other inducements in title insurance. ) (A)
No title insurance company or title insurance agent, or any
officer, employee, attorney, agent or solicitor thereof, may pay, |
allow or give, or offer to pay, allow or give, directly or indirectly, '
as an inducement to obtaining any title insurance business, any
rebate, reduction or abatement of any rate or charge made in-
cident to the issuance of such insurance, any special favor or
advantage not generally available to others of the same classifi-
cation, or any money, thing of value or other consideration or
material inducement. The words “charge made incident to the
issuance of such insurance” includes, without limitations,

’/fj//
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escrow, settlement and closing charges.

&) (B) No insured named in a title insurance policy or con-
tract nor any other person directly or indirectly connected with
the transaction involving the issuance of the policy or contract,
including, but not limited to, mortgage lender, real estate broker,
builder, attorney or any officer, employee, agent representative
or solicitor thereof, or any other person may knowingly receive
or accept, directly or indirectly, any rebate, reduction or abate-
ment of any charge, or any special favor or advantage or any
monetary consideration or inducement referred to in peregreph
() of this seetion subsection (aX14)A).

e} (C) Nothing in this section shall be construed as prohibit-
ing:

(i) The payment of reasonable fees for services actually ren-
dered to a title insurance agent in connection with a title insur-
ance transaction;

(ii) the paymentofan earned commission to a duly appointed
title insurance agent for services actually performed in the is-
suance of the policy of title insurance; or

(iii) the payment of reasonable entertainment and advertis-
ing expenses.

&) (D) Nothing in this section prohibits the division of rates
and charges between oramong a title insurance company and its
agent, or one or more title insurance companies and one or more
title insurance agents, if such division of rates and charges does
not constitute an unlawful rebate under the provisions of this
section and is not in payment of a forwarding fee or a finder’s fee.

(b) A person may bring suit against an insurance com-
pany for engaging in any practice described in subsection (aX9).
For the purposes of the individual action, it is not necessary to
prove that the act was committed or performed with such
frequency as to indicate a general business practice. If the
individual prevails in the action, the individual shall be entitled
to reasonable attorney fees, settlement of the claim and any
other damages allowed by law.

Sec. 2. K.S.A. 40-2404 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and
after its publication in the statute book.
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MEMORANDUM

TO: Larry Turnquist

Chairman, House Insurance Committee
FROM: William W. Sneed

State Farm Insurance Companies
DATE: January 23, 1991
RE: Kansas Retaliatory Law

As you will recall, during the 1990 Legislative Session, my client, State Farm
Insurance Companies, introduced H.B. 2812. H.B. 2812 was introduced at our request in
an effort to resolve an ongoing disagreement between my client and the Kansas Insurance
Department relative to the Department’s position on the Kansas retaliatory statute’s (K.S.A.
40-253) application to the Illinois Insurance Guaranty Fund Assessment.

After some miscommunication on my part, H.B. 2812 eventually was drawn
as H.B. 3082, which was subsequently passed by the House Insurance Committee. Because
of its potential fiscal effect, H.B. 3082 was not moved off general orders from the House
floor. We are again requesting the introduction of such a bill, and I am enclosing a copy
of H.B. 3082 for your information.

Again, we believe we will have an additional year’s history to demonstrate
the various items we addressed during the 1990 Session. Inasmuch as I will provide
specifics at the appropriate hearing on this proposed piece of legislation, I will not take up
any more of your time. I have, however, enclosed a copy of my memorandum to the

House Committee when H.B. 3082 (2812) was debated in the House Committee last year.

/ b
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I appreciate your assistance in this matter, and if you have any questions,

please feel free to contact me.

Respectfully submitted,

| , /
()i L) o

William W. Sneed



MEMORANDUM

TO : Dale Sprague
House Insurance Committee

FROM : William W. Sneed

State Farm Insurance Company
DATE : February 1, 1990
RE : Kansas Retaliatory Law

A. Introduction

The first portion of this memo contains a general
explanation of retaliatory taxes imposed upon insurance companies.
The general discussion will be followed by a description of the
Kansas reteliatory tax statute and the issue presently at hand.
In order to understand the issue and State Farm's basis for
disagreeing with the Kansas Department’s position regarding the
retaliatory tax statute’s application to the Illinois Insurance
Guaranty Fund assessments, this memo briefly describes the Illinois

Insurance Guiaranty Fund.

B. Retaliatory Taxes

1. General Discugsion

State retaliatory tax statutes deal with the taxation of
insurance companies that are not domiciled in the state that 1is
imposing the retaliatory tax. For purposes of this discussion, the
insurer subject to the retaliatory tax will be referred to as a
foreign insurer and the state imposing the retaliatory tax will be

referred to &s the retaliating state. Typically, the retaliatory
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tax statute calculates the amount of the retaliatory tax imposed
upon a foreign insurer by substituting the general tax laws of the
foreign insurer’'s state of domicile for the general tax laws of the
retaliating state. This is done by applying the foreign insurer’s
home state tax laws to the business conducted by the foreign
insurer in the retaliating state. If the foreign insurer’s state
of domicile has tax laws that are more burdensome than the
retaliating state’s tax laws, the foreign insurer pays a tax to the
retaliating state equal to the tax which would be imposed by the
foreign insurer’s home state.

A simple example can illustrate the application of the
retaliatory tax laws. Assume Insurer A is domiciled in State A and
received $100 of premiums for business done in State B. State B
imposes a premium tax at a rate of 2% which would result in $2.00
of premium tax. State A, however, imposes a premium tax at a rate
of 3%. State B’s retaliatory tax statute would require Insurer A
to pay the greater retaliatory tax of $§3.00 to State B. The
retaliatory tax is calculated by applying State A’s tax rate of 3%
to the $100 of premiums received by Insurer A for its business done
in State B, the retaliating state.

2. Kansas

With the general background of retaliatory tax statutes
in mind, this discussion will now focus upon K.S.A. 40-253, which
is the Kansas retaliatory tax statute. As you will see from your
review of K.S.A. 40-253, Kansas’ retaliatory tax statute requires

an insurer doing business in Kansas to pay a retaliatory tax to
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Kansas if the foreign insurer’s home state burdens, which would be
imposed on a similar Kansas insurance company doing business in the
foreign insurer’s home state egual to the amount of business
conducted by the insurer in Kansas, exceed the Kansas burdens
imposed upon the insurer. Thus, it is open to interpretation what
types of burdens should be considered for purposes of calculating
the Kansas retaliatory tax.

The issue that the proposed legislation relates to is
whether assessments made by the Illinois Insurance Guaranty Fund
should be treated as an Illinois burden for purposes of computing
the Kansas retaliatory tax.

The Kansas retaliatory tax statute defines the burdens
to be compared as follows:

. . . any deposit of securities in such state

or country for the protection of policyholders

therein, or otherwise, or any payment for

taxes, fines, penalties, certificates of

authority, licenses, fees, compensation for

examination, or otherwise . . .

The Kansas Department is contending that assessments paid to the
Illinois Insurance Guarantv Fund should be considered as a burden
in Illinois for purposes of calculating the Kansas retaliatory tax.
The Illinois Insurance Guaranty Fund is a private non-governmental
non-profit organization which is designed to pay claims to policy-
holders of member insurance companies that become insolvent.
Although an insurance company must be a member of the Fund in order

to do business in Illinois, the contributions to the Fund are not

levied by or paid to the state or any other governmental unit.
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Furthermore, contributions to the Fund are refunded to the member
insurers to the extent of any recoveries from the insolvent
insurance companies.

The characteristics of the Illinois Insurance Guaranty
Fund distinguish the assessments paid to it from general taxes.
The purpose of the retaliatory tax statute is to equalize the state
tax burdens imposed upon insurance companies. Because assessments
paid to a fund which are used to pay claims of insolvent insurance
companies in Illinois are not in the nature of taxes, the assess-
ments paid to the Illinois Insurance Guaranty Fund should not
generate a retaliatory tax liability in Kansas, or any other state.
However, the Kansas Department’s interpretation of the Kansas
retaliatory tax statute has the effect of imposing a Kansas tax for
assessments used to pay the claims of policyholders of insolvent

Illinois insurance companies.

C. Conclusion.

Attached to this memorandum is a proposal which would
codify that such assessments would not be considered as "taxes"
under Kansas retaliatory laws. We appreciate your assistance and

would respectfully request that the attached proposal be considered

Respectfully submitted,
/ -~

William W. Sneed

by vour committee.
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MEMORANDUM

TO : Dale Sprague

House Insurance Committee
FROM : William W. Sneed

State Farm Insurance Company
DATE : February 21, 1990

RE : House Bill 2812

A. Introduction
Mr. Chairman and Members of the House Insurance Commit- .

tee, my name is Bill Sneed and I represent State Farm Insurance
Company. House Bill 2812 was introduced at our request in an
effort to resolve an ongoing disagreement between my client and the
Ransas Insurance Department relative to the Department’s position
on the Kansas retaliatory statute’s (K.S.A. 40-253) application to
the Illinois Insurance Guaranty Fund assessments. Currently there
are 48 states that apply their respective retaliatory statutes in
the manner which we are proposing, and based upon our review of the
facts, we believe your favorable consideration of H.B. 2812 1is

7/

warranted.

B. Retaliatory Taxes

1. General Discussion

State retaliatory tax statutes deal with the taxation of
insurance companies that are not domiciled in the state that is
imposing the retaliatory tax. For purposes of this discussion, the
insurer subject to the retaliatory tax will be referred to as a

foreign insurer and the state imposing the retaliatory tax will be
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referred to as the retaliating state. Typically, the retaliatory
tax statute calculates the amount of the retaliatory tax imposed
upon a foreign insurer by substituting the general tax laws of the
foreign insurer’s state of domicile for the general tax laws of the
retaliating state. This is done by applying the foreign insurer’s
home state tax laws to the business conducted by the foreign
insurer in the retaliating state. If the foreign insurer’s state
of domicile has tax laws that are more burdensome than the
retaliating state’s tax laws, the foreign insurer pays a tax to the
retaliating state equal to the tax which would be imposed by the
foreign insurer’s home state.

A simple example can illustrate the application of the
retaliatory tax laws. Assume Insurer A 1is domiciled in Illinois
and received $100 of premiums for business done in Kansas. Kansas
imposes a premium tax on foreign insurers at a rate of 2%, which
would result in $2.00 of premium tax. Illinois, however, imposes
a premium tax at a rate of 3%. Kansas' retaliatory tax statute
would require Insurer A to pay the greater retallatory tax of $3.00
to Ransas. The retaliatory tax is calculated by applying Illinois’
tax rate of 3% to the $100 of premiums received by Insurer A for
its business done in Kansas, the retaliating state.

2. Kansas

With the general background of retaliatory tax statutes
in mind, this discussion will now focus upon K.S.A. 40-253, which
is the Kansas retaliatory tax statute. As you will see from your

review of K.S.A. 40-253, Kansas' retaliatory tax statute requires
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an insurer doing business in Kansas to pay a retaliatory tax to
Kansas if the foreign insurer’s home state burdens, which would be
imposed on a similar Kansas insurance company doing business in the
foreign insurer’s home state egual to the amount of Dbusiness
conducted by the insurer in Kansas, exceed the Kansas burdens
imposed upon the insurer. Thus, it i1s open to interpretation what
types of burdens should be considered for purposes of calculating
the Kansas retaliatory tax.

The issue that the proposed legislation relates to is
whether assessments made by the Illinois Insurance Guaranty Fund
should be treated as an Illinois burden for purposes of computing
the Kansas retaliatory tax.

The Kansas retaliatory tax statute defines the burdens
to be compared as follows:

. . . any deposit of securities in such state

or country for the protection of policyholders

therein, or otherwise, or any payment for

taxes, fines, ©penalties, certificates of

authority, licenses, fees, compensation for

examination, or otherwise . . .

The Kansas Department is contending that assessments paid to the
Illinois Insurance Guaranty Fund should be considered as a burden
in Illinois for purposes of calculating the Kansas retaliatory tax.
The Illinois Insurance Guaranty Fund is a private non-governmental
non-profit organization which is designed to pay claims to policy-
holders of member insurance companies that become insolvent.

Although an insurance company must be a member of the Fund in order

to do business in Illinois, the contributions to the Fund are not
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levied by or paid to the state or any other governmental unit.
Furthermore, contributions to the Fund are refunded to the member
insurers to the extent of any recoveries from the insolvent
insurance companies.

The characteristics of the Illinois Imnsurance Guaranty
Fund distinguish the assessments paid to it from general taxes.
The purpose of the retaliatory tax statute is to equalize the state
tax burdens imposed upon insurance companies. Because assessments
paid to a fund which are used to pay claims of insolvent insurance
companies in Illinois are not in the nature of taxes, the assess-
ments paid to the Illinois Insurance Guaranty Fund should not
generate a retaliatory tax liability in Kansas, or any other state.
However, the Kansas Department’s interpretation of the Kansas
retaliatory tax statute has the effect of imposing a Kansas tax for
assessments used to pay the claims of policyholders of insolvent

Illinois insurance companies.

C. Examples.

Attached to this memorandum are several examples of the
mechanics of the retaliatory tax and -the premium tax offset.
Example 1 would be the net result of retaliatory taxes under the
Department’s interpretation, whereas example 2 would be the net
result under H.B. 2812.

This might initially lead one to the belief that the
changes encompassed by H.B. 2812 would lead to a decrease 1in

retaliatory taxes collected. However, if you change the amount of

SO 71/
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assessment by the respective states, as in examples 3 and 4, there
would be an increase in retaliatory taxes collected. Further, this
is not just a mere theoretical argument. In 1987, State Farm paid
$155,912.40 in retaliatory taxes (related to guaranty fund assess-
ments) and paid nothing in 1988. While it is true that under the
changes in H.B. 2812 we would have paid nothing in 1987 as it
relates to guaranty fund assessments, we would have paid

$154,630.15 in 1988.

D. Effect on Kansas Domestic Companies.

Another issue which has been raised concerns the implica-
tions of the Kansas retaliatory tax statute on Kansas insurance
companies. It must be recognized that the proposal to modify the
Kansas retaliatory tax relates to the method of computing the
amount of tax owed to Kansas by foreign insurance companies and
does not directly affect the tax owed to Kansas by Kansas insurance
companies.

It is possible that the application of the Kansas
retaliatory tax statute could impact the retaliatory tax paid by
Kansas insurers doing business in other states. This will depend
upon each state’s interpretation of its own retaliatory tax statute
and its definition of the burdens to be compared for purposes of
retaliation. However, if the guaranty association assessments are
not considered as burdens in Kansas for purposes of its own

retaliatory tax statute, it seems the Kansas domestic companies
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will have a stronger basis to contend the assessments should not
be considered as burdens by the other retaliating state.

For example, assume a Kansas insurance company is doing
$100 of business in Colorado. Assume further that the Kansas
assessment on a similar company would have been $1.00. Colorado’s
premium tax rate on this company of 2.25% would generate a Colorado
premium tax liability of $2.25. The Kansas burdens on a similar
company would be the $2.00 of premium tax and the $1.00 assessment.
As a result, the Kansas insurer would pay a retaliatory tax of $.75
if the assessment is considered as a burden. However, if Colorado
agreed that the assessment should not be considered a burden in
Ransas for purposes of retaliation, the Kansas insurer would owe
no retaliatory tax in Colorado.

E. Conclusion.

Again, on behalf of my client, I wish to thank you for
allowing us this opportunity to testify on House Bill 2812. We
submit that based upon the foregoing, favorable passage of H.B.
2812 will place Kansas in line with the vast majority of states
regarding this issue, and over time, have no major fiscal impact
on the state. Thus, we urge your favorable consideration of House
Bill 2812.

Respectfully submitted,

William W. Sneed
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APPENDIX A

RETALIATORY TAX EXAMPLES

FACT PATTERN: An Illinois insurer is operating in Kansas and
receives $150,000,000 of premiums for rsks insured in Kansas. Both
Ransas and Illinois impose a flat premium tax rate of 2%. The fees
charged by Kansas are $110.00 while similar fees in Illinois would
be $200.00. Kansas imposes a tax on certain insurers for fire
premiums that are not subject to the tax in Illinois. The fire tax
in Ransas would be $150,000.00. The guaranty association assess-
ment in Kansas is $100,000.00 and the guaranty association
assessment in Illinois on the Kansas volume of business would be
$265,000.00.

Because the Kansas premium tax is shown as the gross amount before
application o fthe premium tax offset, the guaranty association
assessment is not listed separately in example 1. This example
shows the result based upon the Kansas Department’s interpretation
of the retaliatory tax statute that the assessments should be
considered a burden for purposes of retaliation in Kansas.

EXAMPLE 1

Kansas Basis Illinois Basis
Fees 110.00 200.00
Premium Tax 3,000,000.00 3,000,000.00
Fire Tax 150,000.00 -0-
Guaranty Assoc. -0- 265,000.00
Total 3,150,110.00 3,265,200.00
Retaliatory tax owed to Kansas $115,090.00

In the second example, the same facts outlined above apply except
the guaranty association assessments are not considered as burdens
for purposes of the Kansas retaliatory tax. As a result, the
Kansas premium tax is shown net of the credit allowed for the
assessments. It is assumed that the credit equals the annual
assessment.

/372/
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EXAMPLE 2

Ransas Basis Illinois Basis
Fees 110.00 200.00
Premium Tax 2,900,000.00 3,000,000.00
Fire Tax 150,000.00 ' -0-
Total 3,050,110.00 3,000,200.00
Retaliatory tax owed to Kansas -0-

Examples 3 and 4 merely restate examples 1 and 2, respectively,
with the exception that the guaranty association assessment in
Kansas is $256,000 and the assessment in Illinois would be $100,00.
As you will see in this example, the Department’s position does not
generate any retaliatory tax when the Kansas assessment is the
larger amount. However, the retaliatory tax will be payable under
the proposal when the Kansas assessment is the larger amount.

EXAMPLE 3

Kansas Basis Illinois Basis
Fees 110.00 200.00
Premium Tax 3,000,000.00 3,000,000.00
Fire Tax 150,000.00 -0~
Guaranty AssocC. -0- 100,000.00
Total 3,150,110.00 3,100,200.00
Retaliatory tax owed to Kansas -0-

/%72,
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"Fees
Premium Tax

Fire Tax

Total

Retaliatory tax owed to Kansas

-9-

EXAMPLE 4

Kansas Basis

110.00
2,735,000.00

150,000.00

2,885,110.00

$115,090.

Illinois Basis

200.00
3,000,000.00

-0-

3,000,200.00

00
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Session of 1990

HOUSE BILL No. 2812

By Committee on Insurance

2-3

AN ACT relating to insurance companies and fraternal benefit so-
cieties; excluding certain assessments to pay claims of insolvent
insurers from the retaliatory taxation, penalty and fee structure;
amending K.S.A. 40-253 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 40-253 is hereby amended to read as follows:
40-253. Whenever the existing or future laws of any other state or
country shall require from insurance companies or fraternal benefit
societies organized under the laws of this state, applying to do busi-

. ness in such other state or country, any deposit of securities in such

state or country for the protection of policyholders therein, or oth-
erwise, or any pavment for taxes, fines, penalties, certificates of
authority, licenses, fees, compensation for examination, or otherwise,
greater than the amount required for such purpose from insurance
companies or agents of other states by the then existing laws of this
state, then, and in every case, all companies and agents of any such
state or country, doing business in this state shall make the same
deposit, for a like purpose, with the commissioner of insurance of
this state, and pay to the commissioner of insurance for taxes, fines,
penalties, certificates of authority, licenses, fees, compensation for
examination, or otherwise, an amount equal to the amount of such
charges and payments imposed by the laws of such other state or
country upon the companies of this state and the agents thereof.
For purposes of this section, assessments on or paid by insurance
companies or fraternal benefit societies for the payment of claims
of policyholders of insolvent insurers and for costs and expenses
associated therewith, shall not be considered as a burden, charge,

_ deposit or payment for taxes, fines, penalties;, certificates of au-

thority, licenses, fees, compensation for examination or otherwise
imposed or required by this state or any other state or country.
New Sec. 2. This act shall apply to assessments levied on or
after the effective date of this act.
Sec. 3. K.S.A. 40-253 is hereby repealed.




HB 2812
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Sec. 4. This act shall take effect and be in force from and after
its publication in the statute book.

¥,



10

11

12

13

14

15

16

17

18

19

’ 20
( 21
22

24

26
27
28
29
30
31
32
33
34

36
37
38
39
40
41

( 42
43

Session of 1990

HOUSE BILL No. 3082

By Committee on Appropriations

3-14

AN ACT relating to insurance companies and fraternal benefit so-
cieties; excluding certain assessments to pay claims of insolvent
insurers from the retaliatory taxation, penalty and fee structure;
amending K.S.A. 40-253 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 40-253 is hereby amended to read as follows:
40-253. Whenever the existing or future laws of any other state or
country shall require from insurance companies or fraternal benefit
societies organized under the laws of this state, applying to do busi-
ness in such other state or country, any deposit of securities in such
state or country for the protection of policyholders therein, or oth-
erwise, or anv pavment for taxes, fines, penalties, certificates of
authority, licenses, fees, compensation for examination, or otherwise,
greater than the amount required for such purpose from insurance
companies or agents of other states by the then existing laws of this
state, then, and in every case, all companies and agents of any such
state or country, doing business in this state shall make the same
deposit, for a like purpose, with the commissioner of insurance of
this state, and pay to the commissioner of insurance for taxes, fines,
penalties, certificates of authority, licenses, fees, compensation for
examination, or otherwise, an amount equal to the amount of such
charges and payments imposed by the laws of such other state or
country upon the companies of this state and the agents thereof.
For purposes of this section, assessments on or paid by insurance
companies or fraternal benefit societies for the payment of claims
of policyholders of insolvent insurers and for costs and expenses
associated therewith, shall not be considered as a burden, charge,
deposit or payment for taxes, fines, penalties, certificates of au-
thority, licenses, fees, compensation for examination or otherwise
imposed or required by this state or any other state or country.

New Sec. 2. This act shall apply to assessments levied on or
after the effective date of this act.

Sec. 3. K.S.A. 40-253 is hereby repealed.
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Sec. 4. This act shall take effect and be in force from and after
its publication in the statute book.
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