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All members were present except:
Representatives Douville, Gomez, Heinemann, Sebelius, Hamilton and Hochhauser who

were excused
Committee staff present:

Jerry Donaldson, Legislative Research
Jill Wolters, Office of Revisor of Statutes
Gloria Leonhard, Secretary to the Committee

Conferees appearing before the committee:

Gary McCallister, Kansas Trial Lawyers Association

Bob Corkins, Director of Taxation, Ks. Chamber of Commerce and Industry
Lori Callahan, Kansas Legislative Counsel, Kansas Medical Mutual Insurance Company
Ron Smith, Legislative Counsel, Kansas Bar Association

Paul Shelby, Office of Judicial Administration

John White, Kansas Trial Lawyers Association

Timothy J. Finnerty, Kansas Association of Defense Counsel

Wayne Stratton, Kansas Medical Society

Kelly Kindscher, Director, Kansas Land Trust

Michael Davis, Professor at Kansas University Law School

Mark Eckelson, Associate Director, Iowa Natural Heritage Foundation
Allen Pollom, Kansas Nature Conservancy

Ramon Powers, Executive Director, Kansas State Historical Society

Vice-Chair, Denise Everhart, called the meeting to order and called for hearing on
HB 2394, prejudgment interest in personal injury actions.

Gary McCallister, representing Kansas Trial Lawyers Association, appeared in support
of HB 2394. (See Attachment # 1).

Committee questions followed.

Bob Corkins, Director of Taxation, Kansas Chamber of Commerce and Industry, appeared
in opposition to HB 2394. (See Attachment # 2).

Committee questions followed.

Lori Callahan, Kansas Legislative Counsel, Kansas Medical Mutual Insurance Company,
(KaMMCO) appeared in opposition to HB 2394. (See Attachment # 3).

Ms. Callahan also provided written testimony from David A. Hanson, Kansas Association
of Property and Casualty Insurance Companies, Inc., opposing HB 2394. (See Attachment
# 4).

Committee questions followed.

Ron Smith, Legislative Counsel, Kansas Bar Association, appeared in opposition to
HB 2394. (See Attachment # 5).

Committee questions followed.

Paul Shelby, Office of Judicial Administration, appeared to express concerns regarding
HB 2394. (See Attachment # 6).

Committee questions followed.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page __1__ Of _é.___
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There being no further conferees, the hearing on HB 2394 was closed.
The Chairman called for hearing on HB 2396, pure comparative negligence.

John White, representing Kansas Trial Lawyers Association, appeared in support of
HB 2396 (See Attachment # 7).

Committee questions followed.

Bob Corkins, Director of Taxation, Kansas Chamber of Commerce and Industry, appeared
in opposition to HB 2396. (See Attachment # 8).

Committee questions followed.

Timothy J. Finnerty, Kansas Association of Defense Counsel, appeared in opposition

to HB 2396. (See Attachment # 9). Mr. Finnerty distributed written testimony from
David A. Hanson, Kansas Association of Property and Casualty Insurance Companies,
Inc. (See Attachment # 10).

Committee questions followed.

Wayne Stratton, Kansas Medical Society, appeared to comment regarding HB 2396. Mr.
Stratton said he does not believe there has been an outcry that our present system
should be changed; it will be a great bill for both plaintiffs and defense lawyers;
that the 50%-51% does make a difference in establishing whether you or the other
party is responsible for your injuries. Mr. Stratton said written testimony will
follow.

Committee questions followed.

Written testimony was submitted by Lee Wright, Kansas Legislative Representative,
The Farmers Insurance Group, opposing HB 2394. (See Attachment ¢ 11).

There being no further conferees, the hearing on HB 2396 was closed.

The Chairman called for hearing on HB 2370, maintenance and child support, not
dischargeable.

As no one appeared to testify, the Chair called for hearing on HB 2375, uniform
conservation easement act.

Kelly Kindscher, Director, Kansas Land Trust, appeared in support of HB 2375. (See
Attachment # 12).

Committee questions followed.

Michael Davis, Professor at Kansas University Law School, appeared in support of
HB 2375, at the request of the Kansas Land Trust. Mr. Davis said there is an existing
law permitting conservation easements; that two areas of law are changed: (1) The
scope of the coverage of the easement (2) The authority to enforce "even though"
in Section 3 of the bill.

Committee questions followed.

Mark Eckelson, Associate Director, Iowa Natural Heritage Foundation, and Chairman
of Land Trust Alliance Group, a national organization of land trusts, appeared in
support of HB 2375. Mr. Eckelson explained purpose and activities of his organization
and said that conservation easements have been a very important tool; that he would
encourage the committee to modify the law and use the uniform act; that most states
have some form of conservation easement legislation; about half have legislation
equivalent; about half have legislation equivalent to the act proposed in Kansas;
that video and other materials on conservation easements are available through his
organization.
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Committee questions followed.

Allen Pollom, representing the Kansas Nature Conservancy, appeared in support of
HB 2375. Mr. Pollom said the bill enhances personal property rights, does not rely
on impositions and promotes good conservation without moving land from traditional
uses or historic family ownership and provides opportunity for proper conservation
without undue reliance on governmental intervention and funds.

Committee questions followed.

Ramon Powers, Executive Director, Kansas State Historical Society, appeared in support
of HB 2375, but noted some concerns. (See Attachment # 13).

Committee questions followed.

Janet Stubbs, Homebuilders Association of Kansas, submitted written testimony in
opposition to HB 2373. (See Attachment # 14).

There being no further conferees, the hearing on HB 2375 was closed.

The meeting adjourned at 5:40 P.M. The next scheduled meeting is February 28, 1991,
3:30 P.M., in room 313-S.
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K. TSAS
TRIAL LAWYERS ASSOCIATION

Jayhawk Tower, 700 S.W. Jackson, Suite 706, Topeka, Kansas 66603
(913) 232-7756 FAX (913) 232-7730

TESTIMONY
OF THE
KANSAS TRIAL LAWYERS ASSOCIATION
BEFORE THE
HOUSE JUDICIARY COMMITTEE

February 27, 1991

HB 2394 - Prejudgment Interest

Mr. Chairman and Members of the Committee, the Kansas Trial
Lawyers Association, an organization whose members represent
personal injury victims throughout the State of Kansas, appears in
support of House Bill 2394. It will permit our courts to provide
an award of prejudgment interest to a prevailing victim in a
personal injury action from the date the action was filed. The
granting of this interest by the trial court will compensate the

successful victim for loss of use of money to which he or she is
lawfully entitled as an additional item of compensatory damages.

The proposed statute is patterned after Colorado Statute
13-21-101, which has for years provided a simple, expeditious and
effective method in applying prejudgment interest on unliquidated
sums for successful claimants. Colorado statutes and case law have
recognized the reality of the loss of use of money during
litigation. The Colorado statute does nothing more than require
the trial judge to assess a percentage factor to compensate for the
lost use of money once a claim has been determined to be
meritorious by the entry of a judgment. This statute, in its
application, does not penalize an insurance company or defendant in
providing a good faith defense to a claim, nor does it provide a
windfall to the claimant. This statute is nothing more than a
simple recognition of a debt owed to the claimant in a meritorious
case, since the amount of money that has been withheld by the
defendant or the insurance company has an obvious monetary value to
the defendant, while at the same time posing a monetary
disadvantage to the claimant who does not have the benefit of the
use of the money during the pendency of the claim.

Twenty-six states recognize an award of prejudgment interest.
Three of these states include our surrounding states of Colorado,
Nebraska and Oklahoma. Although there are various methodologies
for applying prejudgment interest, KTLA supports House Bill 2394
as it is a tried and true methodology which is even-handed in its
application and which is simple in its implementation.
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K.S.A. 16-204(e) provides a time honored methodology for
calculating and applying adjustable interest rates to judgments
rendered in this State and, this statutory vehicle is readily
available for the trial court to apply on a prejudgment interest
basis to a successful plaintiff.

We all know from our everyday experience there is a time value
in money. Banks, insurance companies and businesses alike
recognize and take this factor into consideration in normal
everyday cash management. Indeed, the Internal Revenue Service
will even impute an interest rate and charge the taxpayer with
income when an interest rate is not prescribed in a debt
obligation. In looking at a personal injury claim in the context
of a debt, once a proper adjudication has been made with respect
to its merits, it is clear a successful claimant suffers a
diminution in the value of the award when the judgment does not
take into account the erosion in value of that award that has been
occasioned by the passage of time from and after the time the
claimant commenced the action.

I anticipate that the insurance industry and other economic
special interests will stand before you during this hearing in
opposition to this Bill. What success do you believe these
individuals will have the next time they speak with their banker or
life insurance company who has an outstanding loan and suggests to
the company or to the bank that the interest portion of the payment
should be waived or not accrue during the pendency of the
obligation. Obviously, such a scenario does not occur in real
life, since none of these individuals would even begin to suggest
to their banker or their insurance company that there should not be
interest collected on the outstanding debt. Such is true of a
personal injury claim and it is time for Kansas to come into line
with more than one-half of the other jurisdictions and the reality

of the market place to provide for full and complete compensation
to its injured victims in this State.

We urge you to favorably consider House Bill 2394 in your
deliberations and to recommend its passage to the Kansas House by
your affirmative vote in support of this long overdue measure.

Thank you for your consideration.

i
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Kansas Chamber of Commerce and Industry

500 Bank IV Tower One Townsite Plaza Topeka, KS 66603-3460 (913) 357-6321 A consolidation of the
Kansas State Chamber

of Commerce,
Associated Industries
of Kansas,

Kansas Retail Council

HB 2394 February 27, 1991

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the

House Judiciary Committee
by
Bob Corkins
Director of Taxation

Mr. Chairman and members of the Committee:

My name is Bob Corkins, representing the Kansas Chamber of Commerce and
Industry and I thank you for the opportunity to express our opposition to HB 2394 and
its proposal for increasing the amount of interest recoverable on judgments. KCCI
opposes this proposal on the grounds of fairness embodied in the legal principles which

currently deny the recovery of such interest.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 local and regional
chambers of commerce and trade organizations which represent over 161,000 business
men and women. The organization represents both large and small employers in
Kansas, with 55% of KCCI's members having less than 25 employees, and 86% having
less than 100 employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the
guiding principles of the organization and translate into views such as those expressed
here.
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Quite simply, common law doctrine has established that civil defendants are liable
for interest accruing only from the date the judgment is handed down. This policy is
sound because -- absent a stipulation as to liability -- liability is not established until a
verdict is rendered. The trier of fact analyzes all the evidence presented to determine if
the defendant is the proximate cause of the plaintiff's injuries. This is a fact which is in
dispute throughout the proceedings. It is the fact upon which liability for interest
turns, and to impose that liability prior to resolution of the issue would be to presuppose
the defendant's knowledge of his own wrongdoing (assuming any wrongdoing occurred).

The question of liability for damages prior to the verdict, we believe, is adequately
addressed through other legal procedures. A verdict can include pecuniary and non-
pecuniary damages which date from the time the cause of action accrued. Punitive
damages, also, can address those circumstances in which evidence shows the defendant
pursued a defense which was not based on a good faith interpretation of the facts.
However, to make the defendant liable for pre-judgment interest when no culpable intent
is evidenced is completely unwarranted.

To retreat from these established legal principles would repi'esent an injustice upon

all civil defendants. KCCI therefore strongly recommends your rejection of HB 2394.



KaNMCO

KANSAS MEDICAL MUTUAL INSURANCE COMPANY
AND
KANSAS MEDICAL INSURANCE SERVICES CORPORATION

TO: House Judiciary Committee

FROM: Lori M. Callahan, Kansas Legislative Counsel
Kansas Medical Mutual Insurance Company

SUBJECT: H.B. 2394 - Prejudgment Interest

DATE: February 27, 1991

The Kansas Medical Mutual Insurance Company, KaMMCO, is
a Kansas, physician-owned, non-profit professional liability
insurance company formed by the Kansas Medical Society. KaMMCO
currently insures over 700 Kansas doctors.

KaMMCO opposes H.B. 2394.

Prejudgment interest penalizes defendants for pursuing
their right to have matters determined by a jury. Under
H.B. 2394, a defendant who refused to settle a case in a situa-

tion where a verdict was rendered in an amount greater than the

last offer of settlement would be required to pay interest from
‘ the date the cause of action arose. Thus, defendants who truly
believe they are not responsible for damages caused to a plain-
tiff are encouraged to settle with plaintiff, despite their
sincere belief with regard to their lack of responsibility.

In professional liability cases involving doctors, where

verdicts tend to be higher than in other types of cases, the pen-

alty for a defendant utilizing the jury as a fact finder is even

greater.
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Prejudgment interest increases costs both to insurance
companies and the Health Care Stabilization Fund, which in turn
results in higher premiums for health care providers. When
juries make awards, they presumably compensate the plaintiff
fully for all damages up to the point of trial, as well as future
damages. This makes the addition of prejudgment interest
unnecessary. Additionally, it is unfair for a defendant to be
forced to pay interest on an award before it has been adjudicated
and determined to be due and owing by the trier of fact.

KaMMCO believes the concept of prejudgment interest is
unfair and serves only to increase both transaction and indemnity

costs paid by professional liability insurers.



Lansas fsdaccatian of PROPERTY & CASUALTY

MEMBER COMPANIES

Armed Forces Ins. Exchange
F\. Leavenworth

Bremen Farmers Mutual Ins. Co.
Bremen

Consolidaled Farmers Mutual ins. Co,, Inc.
Colwich

Farm Bureau Mutua! Ins. Co., Inc,
Manhattan

Farmers Alliance Mutual Ins. Co.
McPherson

Farmers Mulual Insurance Co.
Ellinwood

Great Plains Mutual ins. Co,, Inc.
Salina

Kansas Fire & Casualty Co.
Topeka

Kansas Mulual lnsurance Co.
Topeka

Marysville Mutual Insurance Co,, Inc.
Marysville

McPherson Hail Insurance Co.
Cimarron

Multual Aid Assn. of the Church
of the Brethren
Abitene

Swedish American Mulual Insurance Co., Inc.
Lindsborg

Town and Couniry Fire and Casualty Ins. Co,, Inc.
Hutchinson

Uptand Mulual Insurance, Inc.
Chapman

Wheat Growers Mutual Hall Ins. Co.
Cimarron

Patrons Mulual Insurance Co.
Olathe

INSURANCE COMPANIES, INC.

L. M, Cornish

Legislative Chalrman
Marchants National Tower
P. O. Box 1280

Topeks, Kansas 66601

February 27, 1991

House Judiciary Committee
State Capitol
Topeka, KS 66612

Re: House Bill 2394
Chairman Solbach and Committee Members:

On behalf of the domestic insurance
companies in the Kansas Association of Property
and Casualty Insurance Companies, we would submit
the following testimony and consideration in
opposition to House Bill 2394.

We believe the proposed amendment
allowing the judgment rate of interest prior to
judgment from the date of f£iling suit is
unnecessary and inconsistent with interest
allowed to other litigants.

Current law already allows claimants to
recover the legal rate of interest for any money
due from the date the amount is reasonably
established under K.S.A. 16-201. These
provisions have allowed recovery of prejudgment
interest for medical expenses for personal
injuries (see Crawford vs. Prudential Insurance,
245 Kan. 724, 737 [1989]) and for property damage
claims (see Royal College Shop vs. Northern Ins.,
895 F.2d 670 [1990] applying Kansas law).

The proposed amendments are therefore
unnecessary and will cause personal injury claims
to be treated differently than other types of
claims. We believe all claims should be treated
equally as they are now. We also see no basis
for assessing interest from the date of filing
suit where there may be a reasonable dispute as
to the amount owed.
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House Judiciary Committee
February 27, 1991
Page 2

We also do not see any need for the inconsistent
provisions for interest in the event of appeal as proposed in
new subsection (c).

The proposed amendments will not only result in
unequal protection, but will also cause increased litigation
expense.

We therefore must oppose House Bill 2394,

Respectfully,
DAVID A. HANSON

DAH:kls
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Robert W. Wise, President Marcia Poell, CAE, Executive Director |-
Thomas A. Hamill, President-elect Karla Beam, Director of Marketing-Media Relations

William B. Swearer, Vice President l(ANSAS BAR Ginger Brinker, Director of Administration E

James L. Bush, Secretary-treasurer Elsie Lesser, Continuing Legal Education Director
Jack Focht, Past President ASSOCIATION Patti Slider, Communications Director

Ronald Smith, Legislative Counsel
Art Thompson, Legal Services — IOLTA Director

POSITION STATEMENT

TO: Rep. John Solbach, Chair;
Members, House Judiciary Committee

FROM: Ron Smith, KBA Legislative Counsel
SUBJ: prejudgment interest; HB 2394
DATE: February 27, 1991

Mr. Chairman, and members of the House Judiciary com-
mittee. KBA's membership includes 5,300 attorneys and
judges in Kansas and literally throughout the world. Our
role in this legislature spans 109 years of service to Kan-
sas.

Our views on this legislation include the attached poli-
cy statement. We oppose this legislation because it is
one-sided. Only the plaintiff can benefit from prejudgment
interest.

1. Trial represents the ultimate economic sanction, a
verdict. To the extent that we can get lawyers and their
clients to focus on liability and damage issues early in the
litigation process, then KBA feels changes in statutes to
encourage settlement are laudable. However, the change in
the statute should equally affect defendants and plaintiffs.

it

2. Page 1, line 32 discusses only the right of the
"plaintiff in the petition" to seek prejudgment interest.
What about counterclaims by the defendant on the plaintiff?

3. In a typical auto accident at an uncontrolled inter-
section, sometimes "plaintiff" depends on whose attorney
gets to the courthouse quickest. A "defendant" later may
prove to be only 30% at fault in the action. The plaintiff
files the action and is held 70% at fault and collects zip.
Under this bill, defendant is denied any prejudgment inter-
est on the 70% of his damages that he recovers by way of
counterclaim.

4. Further, in cases with codefendants, a plaintiff
may be 40% negligent and a codefendant 5% negligent, but
that codefendant gets to pay 5% of a prejudgment interest
penalty.

1200 Harrison ® P.O. Box 1037 e Topeka, Kansas 66601-1037 ® FAX (913) 234-3813 e Telephone (913) 234-5696
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5. Under subsection (b) the court adds on prejudg-
ment interest to the "verdict of the jury" (page 1, line 36)
but does not appear to allow the judge to apportion for
comparative negligence. After a "verdict" is rendered, the
judge creates a "judgment" by reducing for apportioned
fault, and any caps that apply. The verdict may include
the entire amount owed, without reduction due to compara-
tive negligence. Is the interest to be apportioned on the
raw verdict or on the final judgment amount?

6. This legislation penalizes defendant from the date
of filing the lawsuit, without taking into account collater-
al actions by the parties that help, or hinder, settlement
negotiations. All that is required to invoke prejudgment
interest is the fact of an accident, and a later plaintiff's
recovery.

7. Since interest begins running on a matter when it
is filed, with the right set of facts -- an elderly nun
waiting on a stop light who is hit by semi-trailer truck --
more prejudgment interest can be had by filing suit early
and refusing to settle the case, taking your chance that the
plaintiff will do well at trial in a case with almost cer-
tain liability. This legislation may trigger quick lawsuits
with few demand letters, and inhibit settlement in a few
cases especially where liability is fairly certain but it is
only a matter of damages. Further, when a case is filed,
the defendant counsel doesn't always know who the plain-
tiff's expert is, or has had an opportunity to gauge their
credibility. That won't be known until depositions are
taken. Yet the prejudgment interest meter is ticking.

8. 1990 SB 525, a prejudgment interest bill, also was
unilateral in terms of its scope =-- only a plaintiff benefit-
ed -- and KBA along with other organizations opposed it.
However, it did have the virtue that at least to trigger
prejudgment interest there had to be an offer to settle, and
rejection of that offer. HB 2394 has no such trigger.

9. The personal injury case where injuries are great
but liability thin would not lend itself to a prejudgment
interest penalty. If plaintiff wants $1 million and defen-
dant offers $200,000, if the jury for whatever reason finds
liability, most would agree the damages easily will exceed
$1 million. That doesn't mean the defense attorney has
acted wrongly. Yet the prejudgment interest bill penalizes
the defendant's insurance company for litigating the issue
of liability -- which is the defendant's right.



If you're bound to pass this bill, there should be some
controls on it. We suggest:

(A) It should apply both ways. If defendant makes an
offer of settlement that is rejected, but plain-
tiff later wins a verdict that was less than the
defendant's settlement, the same amount of prejudg-
ment interest should be levied to reduce further
plaintiff's verdict in a post-trial hearing sub-
ject to (B) below.

(B) The judge when he fashions the judgment and
journal entry, should hold a post-verdict hearing
and determine (1) whether there were good faith
settlement efforts made, and (2) whether the re-
jected offer was based on the advice of coun-
sel.1/

(C) Judges should then be given some guidance as to
when to allow discretionary prejudgment interest,
such as:

--  What objective information was available to
the responding party at the time of the offer
to evaluate the offerer's settlement of-
fer?2/

-- Was discovery complete at the time of the
offer?3/

*1'm not wild about this because the answer requires
intrusion into the attorney-client privilege. This also
adversely impacts an appeal, since the appellate court would
know trial counsel recommended accepting (or rejecting) the
settlement offer which could certainly have a practice im-
pact on their review of claimed trial error unless the ap-
peal was separately considered from other alleged trial er-
rors. Perhaps the plaintiff's counsel can show the judge
the information desired in camera in order to preserve attor-
ney-client confidences.

2What information regarding liability and damages was
objectively available at the time of the offer? Most law-
yers would agree that a prejudgment sanction should be more
appropriate in clear liability situations than where liabili-
ty is tenuous.

2The court should probably not reward the party a makes
an early settlement offer motivated principally by the de-

(Footnote Continued)
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-~  Would the prejudgment interest penalty be
used not only for tort claims but all other
types of civil litigation? Economic loss?
Divorce settlements? Contract litigation
containing unliquidated damages?

With the above information the trial court is in a good
position to determine as objectively as possible whether the
party from whom a sanction is sought should have settled,
and can then award prejudgment interest. If the court
makes findings of fact and conclusions of law on this issue,
it should be an issue any party can appeal.

KBA is not able right now to support such an idea, but
it more closely meets what our legislative position envi-
sions than HB 2394. As you can see, however, it is a com-
plex subject and lends itself more to interim study at this
point in the 1991 session, than continuation here.

It is my understanding the Judicial Council is studying
such an issue similar to this proposal to be used as part of
the Offer of Compromise and Settlement statute, K.S.A.
60-2002(b). You may want to coordinate that type of study
this summer. If we are to encourage settlement, however,
then there must be an economic consequence to the plaintiff
as well as defendant.

You need to insure that Judicial Branch appropriations
get fully paid so the Judicial Council can work on this
important legislation.

(Footnote Continued)

sire to either increase possible recovery or the economic
pressure that he can place on his adversary. If discovery
was incomplete, the judge should have authority to reduce,
restrict or refuse the sanction prejudgment interest recov-
ery. The court should be entitled to assume the timing of
the offer was simply a product of the lawyer's desire to

place additional pressure on the opponent.
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Issue: Prejudgment interest. .

* KBA Position: The KBA OPPOSES the original draft of the

‘concept known as prejudgment interest found in 1984 SB
800, or similar legislation. The KBA SUPPORTS such legis-
lation only if the effect of the bill, taken as a whole,
encourages pretrial settlement by imposing penalties on any
party unwilling to make progress towards a meaningful
settlement. :

“Rationale: Settlement of legal disputes is preferred in the law,

and should be statutorally encouraged. However, it takes all
parties with cooperative counsel to effect a meaningful set-
tlement. The concept of prejudgment interest as previously
drafted placed a penalty only on the defendant. The KBA
does not support legislation which gives one side an upper
negotiating hand in the process of finding a satisfactory set-
tlement. Such legislation would not be in the interest of
justice. |

In such legislation, both parties must be given adequate time
for discovery before settiement offers are made. A balanced
approach to the administration of justice is required with such
legislation. |
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House Bill No. 2394
House Judiciary Committee
February 27, 1991

Testimony of Paul Shelby
Assistant Judicial Administrator
Office of Judicial Administration

Mr. Chairman:

I appreciate the opportunity to appear today to discuss .
House Bill No. 2394 which relates to interest on personal
injury judgments.

This bill intends to provide prejudgment interest to
plaintiffs in personal injury suits resulting from tortious
conduct. It ordains a "duty" of the court in entering judgment
to add to damages assessed by a jury, or found by a court,
interest on the amount of damages calculated from the date the
suit was filed to the date of satisfying the judgment and to
include the same in such judgment as a part thereof.

The direction to the court in new section (b) beginning
at line 27, page 1, requires calculations which are
mechanically impossible as well as being counter to the
universal practice of an adversary-oriented court system.
Supreme Court Rule 170, for instance, requires the drafter of
a journal entry (the judgment being entered in the proposed
statute) to serve it on all other counsel for approval; if
approval is not forthcoming another hearing on the journal
entry is provided.

In this system, litigants check one another and the court
approves a journal entry (judgment) which the litigants have
agreed is the judgment in the case. The problem which cannot
be solved by any interest formula we know about is the

| requirement to calculate the interest from the date of filing
the suit to the date of satisfaction.

The date of satisfaction is not only unknown at the time
the interest calculations are to be performed, it is, more
than likely, unknowable at that time. Many factors may prevent
a judgment creditor from paying promptly and although the
Legislature may decide that fairness requires interest to
| continue to accrue, the mechanics of calculating interest from
a known date to an unknown date are simply too much of a
problem. This problem may be avoided if prejudgment interest
were to terminate at the time of judgment and then to have
postjudgment interest provision of the law begin as of that
time.
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Subsection (c) beginning at line 42, page 1, on the other
hand leaves calculation of interest where it belongs, that is,
with the parties of the action.

If the court is to calculate interest, the State would be
liable under the Tort Claims Act for every mistake made by the
court in calculating interest (judges are immune from suit
only for judicial determinations -- calculation of interest is
an administrative function, hence miscalculation would be
negligence under the Tort Claims Act).

We urge the committee to consider our concerns with this
proposal. .
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HB 2396 - Pure Comparative Fault

On behalf of the Kansas Trial Lawyers Association, the
Legislature is urged to give serious consideration to the passage ’
of House bill 2396, the simple function of which is to remove the
"49 percent rule" which bars a plaintiff’s recovery in a civil
negligence action if the finder of fact determines under 60~-258(a)
that the plaintiff is 50 percent or more at fault. This system of
modified comparative fault, with the 49 percent rule in place,
places Kansans as residents of a state within the small minority of
states who have such a quirk in their provisions for the modern
concept of civil proportional liability. As best as the KTLA can
determine, there are only six other states that have encoded this
kind of barrier to recovery in civil negligence litigation. House
Bill 2396 is designed to modernize and improve our state’s system
of fault apportionment to truly approach the goal stated in
60-258(a) of PROPORTIONAL LIABILITY.

There are a number of reasons which have caused most states
to reject the restrictions of the present version of 60-258(a) in
Kansas. The most obvious reason is that the barrier referred to
above does not embrace the concept of comparative fault and
contains strong vestiges of the harsh doctrine of contributory i
negligence which the Legislature, through a bill introduced by
Representative Hoagland in 1974, intended to remedy. The present
system relieves tortious liability for a party found by a fact
finder to be substantially at fault. In interpreting the
legislative intent behind 60-258(a) and its amendments, the Kansas
supreme Court has abandoned the concept of joint and several
liability, reasoning that the civil responsibility borne by a
tortfeasor should be in direct proportion with its fault. Given
that the decisions in Brown v. Keill and Miles v. West (citations
at end*) are probably correct reflections of legislative intent,
the artificial 49 percent barrier just makes no sense.

One may argue that the proposed amendment to 60-258(a) will
cause automobile insurance rates to rise in our state. Experience
in states which have adopted "pure" comparative fault does not
support this contention. 1In fact, Iowa has the pure comparative
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fault system proposed by this bill and also has the lowest
automobile insurance rates in the United States. Our neighbor to
the east, Missouri, has pure comparative fault and joint and
several liability, and its auto rates are only slightly higher than
our own, which difference can probably be attributed to the more
urban nature of that state.

One of the results of our modified system is that defense
lawyers are forced to try more cases if there is any chance that a
jury might find the plaintiff to be substantially or 50 percent at
fault. Thus, many cases are tried, which in states with the more
modern approach to fault being proposed in this bill, would be
settled. This may well account for the apparent lack of difference
in automobile insurance rates, or even lower rates in states with
pure comparative fault.

Finally, in addition to the obvious fairness of this proposal
and its reflection of the correct principles of comparative fault,
this Committee might be reminded that Kansas is facing today
neither a litigation or an "insurance crisis". The facts are
reflected in the most recent figures compiled by the Kansas supreme
Court which demonstrate that the total civil verdicts awarded by
juries dropped 31 percent between 1989 and 1990 and the average
jury verdict dropped by about one-third.**

The time seems right to reform our comparative fault system
as proposed in House Bill 2396. Your questions and serious
consideration of this proposal are appreciated by me personally

as well as in my capacity as representative of the Kansas Trial
Lawyers Association.

*224 Kan. 195, 580 P.2d 867 (1978).
*224 Kan. 284, 580 P.2d 876 (1978).

**Source: JURY VERDICTS IN TORT CASES
District Courts of the State of Kansas,
Fiscal Year 1989-90, Office of Judicial
Administration, Kansas Supreme Court
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500 Bank IV Tower One Townsite Plaza Topeka, KS 66603-3460 (913) 357-6321 A consolidation of the
Kansas State Chamber
of Commerce,
Associated Industries
of Kansas,

Kansas Retail Council

HB 2396 February 27, 1991

KANSAS CHAMBER OF COMMERCE AND INDUSTRY
Testimony Before the

House Judiciary Committee
by
Bob Corkins
Director of Taxation
Mr. Chairman and members of the Committee:
Thank you for the opportunity to appear today to express our views on HB 2396.
My name is Bob Corkins, representing the Kansas Chamber of Commerce and Industry,
and our members wish to convey their opposition to changes in the comparative negligence

standards now codified by Kansas law.

The Kansas Chamber of Commerce and Industry (KCCI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KCCI is comprised of more than 3,000 businesses which includes 200 local and regional
chambers of commerce and trade organizations which represent over 161,000 business
men and women. The organization represents both large and small employers in
Kansas, with 55% of KCCI's members having less than 25 employees, and 86% having
less than 100 employees. KCCI receives no government funding.

The KCCI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the

guiding principles of the organization and translate into views such as those expressed
here.
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Jur primary argument concerns the flood of newly auuiorized litigation which tha.
"pure" comparative negligence scheme would permit. Plaintiffs would no longer be barred
from recovery if they are found to be more than 50% at fault. Consequently, judicial -
caseloads and the liability exposure of defendants will only increase under this proposal.
This would simply mean an increase in the cost of doing business in Kansas.

The equity rationale for pure comparative negligence is another issue called into
question. In this regard, it is important to note the distinction between damages and
fault. In cases where both plaintiff and defendant are injured, but the plaintiff is
primarily responsible, the plaintiff may actually get a greater recovery where his or her
damages are more severe than the defendant's. Of course, an even more obvious area of
questionable equity arises, for example, if a defendant deemed only 10% at fault is
required to pay anything to a plaintiff found responsible for the other 90%. In such
cases, the circumstances suggest that the plaintiff would have had a substantially greater
opportunity to avoid the accident altogether.

The mention of "accident avoidance" dredges up memories of the common law
doctrines of "last clear chance" and contributory negligence. While KCCI is not
advocating a return to those principles in Kansas, those doctrines are still applied in
other jurisdictions across the country and still operate to deprive plaintiffs of all
recovery if they are found at fault to any degree. Our present standard of modified
comparative negligence is considerably more generous to injured parties and represents
the most balanced compromise between competing interests.

KCCI therefore respectfully urges you to reject HB 2396.
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STATEMENT OF TIMOTHY J. FINNERTY
KANSAS ASSOCIATION OF DEFENSE COUNSEL

The Kansas Association of Defense Counsel, on whose
behalf I present this statement, is an organization of Kansas
lawyers who devote a substantial portion of their practice to the
defense of litigated cases. The organization has its objectives
the improvement of our judicial system and the administration of
justice in Kansas.

I have been asked by the Association to address its
concerns, and the concerns of its client groups, regarding House
Bill 2396, the proposed adoption of "pure" comparative negligence
in Kansas.

By way of background, I am a partner in the Wichita law
firm of McDonald, Tinker, Skaer, Quinn & Herrington, P.A. Our firm
represents a wide variety of Kansans from average individuals to
business people to major manufacturers and insurance companies. My
practice is almost exclusively concerned with the defense of
personal injury claims against individually insured defendants,
corporations and insurance companies. The firm’s range of
experience runs from traditional automobile negligence cases to
medical malpractice and products liability litigation involving
major manufacturers of automobiles and pharmaceuticals.

That background, both personal and that of our law firm,
permits a practical perspective from which to evaluate the proposed
change to the Kansas comparative fault statute, K.S.A. 60-258a.

Controversy in the apportionment of fault or negligence

between one or more tortfeasors and the personal injury plaintiffs
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has been ongoing since the origination of the contributory
negligence in an early 19th century English case. The doctrine of
contributory negligence has been attacked by legal scholars since
at least the early part of this century for its potential to
deprive a personal injury plaintiff of substantial justice when
that individual’s contribution to his or her harm is relatively
insignificant in comparison to that of one or more tortfeasors.
The growing theoretical dissatisfaction with the contributory
negligence doctrine led to the adoption by Mississippi in 1910 of
the first comparative negligence statute applicable to all personal
injury actions. Since that time, numerous states have passed a
comparative negligence statute in one form or another, whether
"pure" or "modified." Kansas adopted its own version of
comparative negligence in 1974 with the adoption of K.S.A. 60-258a.
This statute is of course a "modified" comparative negligence
statute whose effect, by judicial decision, extends to all manner
of personal injury actions. The controversy over the proper
allocation of fault or responsibility for injury to an individual
continues both in the rarified circles of legal scholars to, if you
will excuse the expression, real-world forums such as the hearings
of this committee.

I would like to address my comments the theoretical goals
of a comparative fault system and the practical effects of such a
system as viewed in the everyday practice of a trial lawyer.

I. THEORETICAL CONSIDERATIONS

As alluded to above, the legal academic commentators have
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for many years and quite eloquently derided the contributory
negligence doctrine for its often harsh and unjust results. The
commentators probably correctly pointed out that the harshness of
this system led to a number of exceptions to the contributory
negligence doctrine, including the "last clear chance" and
"assumption of risk" theories.

Of course, the theoretical underpinning for the adoption
of a "pure" comparative negligence statute is the rationale that a
personal injury plaintiff should be able to recover damages
proportionate to the individual’s fault in the causation of his or
her injuries. This form of comparative negligence has been called
an "exact rendering of the fault system."

The theoretical nicety of this system has been faulted in
a number of respects. These include the fact that this system
permits recovery even when plaintiff’s own negligence is greater
than that of any one or more of the defendant’s, fear that juries
may be feel compelled to allow plaintiff some recovery in every
case and, according to one commentator, the implicit adoption of a
system of absolute or strict liability allowing any recovery, even
when the personal injury of plaintiff is overwhelmingly at fault
for his or her own injuries. As noted by Professor Westerbeke of
the University of Kansas in his 1974 article on the newly passed
Kansas comparative fault statute, perhaps the most devastating
indictment of the pure comparative negligence statute is that only
a minority of states, numbers of only about a dozen at the present

time, have passed such a system.



At bottom, the theoretical basis for a pure comparative
negligence statute is an effort to conform the practical
administration of civil justice to a theoretical ideal. I think it
has been human experience that rarely, if ever, does practical
experience ever conform itself strictly to the technical niceties
of theory. 1In Kansas the effort to compensate the personal injury
of plaintiff for a meritorious claim has already been accomplished
under the present Kansas comparative fault statute, without the
unwelcome baggage of the "pure" comparative negligence system.

II. THE TRIAL LAWYER'’S PRACTICAT, REALITY

From this trial lawyer’s perspective, the implementation
of a pure comparative negligence statute would impose substantial
additional costs to society without any significant benefit to the
personal injury plaintiff possessed of a meritorious claim. While
hard evidence, in the form of statistics, is difficult to come by,
nevertheless there do appear to be some emerging measures of the
societal cost of our tort compensation system. The increasing
societal cost of tort-based litigation is not matched, in this
lawyer’'s opinion, by necessarily "more just" results for the
personal injury plaintiff. Some observations follow.

First, by far and away most personal injury litigation is
resolved short of trial. What the personal injury trial lawyer has
long known is now beginning to be confirmed by statistical
information from the courts of this land. All but 3 to 5% of
litigation ends in some kind of pretrial disposition. Recent

statistics from the judicial administrator’s office of this state
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confirm that Kansas is no exception to this rule. Such statistics,
which include tort-based litigation, surely indicates that either
personal injury litigation is being resolved on purely legal
grounds, (legal defects in plaintiff’s case) or by settlement.

Regardless of the form of comparative negligence in use
in any jurisdiction or, for that matter, whether the jurisdiction
still adheres to the contributory negligence system, the judicial
policy in this country has always been to encourage settlements.
Settlements, prior to trial, have alwaYéi involved a frank
assessment by both parties of the risk of litigation compared to
the relative rewards to the parties.

In tort-based litigation, one of the ingredients for pre-
trial settlements must necessarily include an assessment of the
fact finder'’s assessment of fault between the parties. All trial
lawyers involved in tort-based litigation, when considering a pre-
trial settlement, invariably include in their analysis of the risks
the effect that a comparison of fault may have on the likelihood of
success. This leads to a further and fundamental rule known to all
trial lawyers: juries are reluctant to turn away the personal
injury plaintiff with a meritorious claim. All trial lawyers know
this is true notwithstanding any theoretical percentage bar imposed
by a "modified" fault assessment system. In other words, because
juries in this state are instructed as to the effect of their
comparative fault findings when coupled with their assessment
damages, those juries know well enough how to tailor an assessment

of fault with an assessment of damages to arrive at the "right"”
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result.

Every trial lawyer that has practiced in this state for
any length of time and tried more than two personal injury actions
knows that this is true. 1In short, juries have long since adopted
a ‘"pure" assessment of fault and recovery for injuries,
notwithstanding the Kansas theoretical bar at the 49% level
contained in our present statute. The practical reality is that
juries have been in the business of dispensing practical justice
for a long time. Accordingly, no substantive change needs to be
made in the comparative fault law of Kansas in the theoretical
quest for a more perfect administration of justice since, as a
practical matter, that already exists. (A lucid, if somewhat
dated, discussion of the practical side of this debate is attached
as Exhibit A, an article by Lewis F. Powell, Jr. before he became
a U.S. Supreme Court Justice.)

The second side of this issue that I would like to
address concerns the societal costs of altering the present
comparative fault system in Kansas. In this age of larger and
larger federal deficits, a populace increasingly resistent to
increased taxes in order to meet increased deficits, this state’s
own fiscal problems in the face of continuing budgetary demands
with a diminished revenue stream, the cost presented by an
alteration of the present comparative fault system is not
defensible as a practical matter. An alteration of K.S.A. 60-258a
would only serve to increase the burden of the administration of

justice on Kansans while working no substantial increase in the
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justice received by the personal injury plaintiff with a
meritorious claim.

This legislature has dealt in past sessions with the
medical malpractice liability insurance crisis with a number of
enactments. This committee is undoubtedly aware of the crises
looming on the horizon in other states with regard to the
availability at an affordable price of automobile 1liability
coverage. The enactment of a "pure" comparative negligence statute
threatens to undo the work of this legislature in redressing the
medical malpractice crisis. The enactment of the pure comparative
negligence statute can only increase costs for automobile and other
liability insurers and their Kansas policyholders.

One of the theoretical underpinnings of the pure
comparative negligence system has been the concept of "spreading."
The injuries sustained by the individual personal injury plaintiff,
it is thought, can be "spread" by the liability insurance system
across the society generally without the onerous personal impact on
the injured individual. In the face of increasing insurance costs,
one wanders how much additional "spreading" can continue before the
liability insurance system becomes so onerous in terms of premiums
paid that it becomes impractical. In this lawyer’s experience,
which undoubtedly some of the members of this committee share,
physicians have "gone bare" rather than pay the extraordinary
premiﬁms necessary to insure themselves against professional
malpractice. In my own experience, I have known firms of

accountants who have elected to "go bare" instead of insuring



themselves against professional malpractice. Our own law firm has
experienced extraordinary increases in professional liability
insurance. Ordinary Kansans routinely face increasing automobile
liability premiums.

I have attached as an exhibit to this statement (Exhibit
B), a recent report of the Insurance Services Office concerning the
large component of insurance cost comprised of legal defense. This
easily digestible report, based upon claims experience of member
companies of the ISO, demonstrates that in almost all aspects of
liability exposures, legal defense costs have consumed more and
more of each claimed dollar paid out by insurers. Despite
tenacious efforts on the part of insurance companies to contain
these costs, they have continued to rise. Some aspects of the
report are almost shocking in the extent to which legal defense
costs have consumed insurance claim dollars. In the case of
medical malpractice, legal defense dollars paid out equalled the
amount of indemnity paid by companies on behalf of their insureds.
Other categories of 1liability coverage demonstrate a less
frightening scenario. Nevertheless, the increasing share of each
claim dollar paid by insurance companies for legal defense costs
has portentous long-range implications.

The enactment of "pure" comparative fault statute would
do away with, in my view, the salutary effect that a potential bar
to a ﬁersonal injury claim creates at the level presently set by
K.S.A. 60-258a. As noted above, in practical application, the 49%

bar contained in K.S.A. 60-258a is in fact not a bar at all but a
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"sliding scale" adjusted by the jury during its deliberations on
the allocation of fault among personal injury plaintiffs and
defendants. I would challenge the proponents of the pure
comparative fault system to provide any evidence that the present
form of comparative fault in Kansas inequitably bars persons with
meritorious claims from litigating those claims before Kansas
courts.

The other aspect of the current effort to enact a pure
comparative negligence statute in this state that needs to be
addressed is the motivation of its proponents. No lawyer involved
in personal injury litigation, whether on the traditional
plaintiffs’ or defendants’ side of the aisle, can seriously contend
that the adoption of a pure form of comparative negligence in this
state will not substantially increase the number of tort-based
claims brought in this state. The present form of comparative
fault in this state requires that the personal injury plaintiff be
free of a certain amount of comparative fault. While this is
"officially" set at the 49% level, as my comments have earlier
suggested, in reality juries are left with a practical task of
determining just what conduct on the part of a personal injury
plaintiff may lead to a bar of recovery.

The adoption of a pure form of comparative negligence
would, in the opinion of this trial lawyer, cause more and more
persoﬁal injury lawsuits to be filed in the hope that settlements
could be extracted from personal injury defendants in light of the

risks attendant to litigation, not to mention the ever increasing
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cost of defense.

In addition, the adoption of such a system can only
result in increased "transactional costs" for Kansas businesses.
Kansas businesses have already been assaulted and continue to be
assaulted by ever increasing costs of health care benefits provided
to its employees, an ever increasing income tax and personal
property tax burden, a recession, and most recently a proposed
sales tax on services. The costs of increased tort-based
litigation to Kansas business and individuals will result in an
increase in insurance premiums. These premiums, as demonstrated by
the attached ISO study, pay more and more for legal defense costs.
In the case of individuals or businesses that are self-insured,
these costs represent another increasing cost component which
whittles away at a healthy bottom 1line for Kansas companies
providing employment for all Kansans.

Further, the judicial system of the state of Kansas,
already suffering under constraints of a reduced budget, will be
compelled to deal with an increased amount of litigation without
increased judicial personnel to efficiently and effectively handle
additional cases. This, of course, not only results in direct
increased costs to the state of Kansas in the administration of
justice, but also increases the cost to the litigants in terms of
time spent in the litigation process.

Finally, the only conceivable "winner" in such a result
is the increased likelihood that the personal injury plaintiff’s

attorney is able to tap a larger share of the potential "market" in
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claims that would otherwise not attract even a modicum of interest.

This is certainly not meant as a personal attack upon my
colleagues for whom I have a great deal of respect, but can only be
the practical result of a revision in Kansas negligence law. The
only obvious advantage in such a revision is to that section of the
bar which relies, in substantial part, for its income in
substantially sharing in any recovery on behalf of a personal
injury plaintiff. Such a benefit, in my view, does not justify the
onerous burden placed on all Kansans by this bill.

In summary, I urge this committee to reject the proposed
amendment of K.S.A. 60-258a. The need for this theoretical change
has not, in my opinion, been shown by any indication that injustice
is being regqularly or even sporadically worked by the present
"modified" form of comparative negligence established in this
state. What is abundantly clear is that the adoption of this form
of comparative negligence will increase the cost of the
administration of justice, increase the cost of insurance premiums
to Kansans seeking the protection of liability while, at the same
time, not providing any benefit to the injured Kansan with a
meritorious claim.

On behalf of the Kansas Association of Defense Counsel,
I thank you for your time and attention to this statement.

Submitted by,

Timothy J. Finnerty

of McDonald, Tinker, Skaer,
Quinn & Herrington, P.A.

300 West Douglas, Suite 500

Wichita, Kansas 67202-2909

Telephone: 316-263-5851
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illustrations and disparaging adjec.
tiveg are not reliable proof that in-
justice does in fact regularly result
from the common-law rule. Some
hardship cases undoubtedly do ac
cur under this rule, and indeed will
also occur under any comparative
negligence rule. No legal rule pro-
duces flawless justice all the time.
We can only seek a rule which on
the average will be fairest to all con-
cerned—both plaintiffs and defend-
ants,

There are really two ultimate
questions involved in this argument,
namely (i) has contributory negli-
gence in actual practice been gen-
erally unfair, and (iiy would com-
parative negligence be a more just
rule?

The Jury System . . . _
Plaintiff's Safeguard

Let us now consider the first o
these questions, It certainly cannot
be answered by a slide rule or con-
clusively by any available statistics,
The answer lies, as Is so frequently
the case, in the realm of opinion—
and perhaps all that can be said for
certain is that most plaineiff's law-
yers have a different opinion from
most defendants’ lawyers.®

But whatever one's bias may b
all lawyers will probably agree that
the theoretical harshness of the con-
tributory negligence rule is ameli-
orated in America by our jury sys-
tem. Indeed, in my view, this rule
in actual practice is not generally
unfair to plaintiffs, The American
jury, backed up by a liberal attitude
of our courts, hag seen to this. And
here I think we have the heart of
this problem, namely, the manner
in which the rule of contributory
negligence is actually applied under
our jury system. '

It must be kept in mind that in
America a plaintiff in a tort case
has the right, under a state or the
Federal Constitution, to a jury trial
on isswes of fact.? In this important
and controlling respect, the Amer-
ican system is virtually unique and
therefore not comparable with any
other.

The right to a jury trial means
that both the issue of a defendant’s
primary negligence and a plaintif's
contributory negligence are decided
by the jury. The jury receives "in-
structions” or a “charge” from the
court on these issues, and also on
such incomprehensible concepts as
proximate cause, burden of proof
and the standard of care expected
from the mythical “reasonable and
prudent man”. Frequently the jury
is further confounded by additional
instructions on “last clear chance”®
and the esoteric differences be-
tween gross, ordinary and slight neg:
ligence,

The average jury has no idea
what these instructions really mean,
and judges and lawyers frequently
differ among themselves. The result
is that juries ignore the legal re-
finements ol instructions and render
verdicts based on their own opin-
ions as to “justice” in the particula
case. Juries just do not deny reliel
to otherwise deserving plaintifls be-
cause of some minor contributory
negligence. If the plaintiff's neglic
gence seems significant, there will
probably be a compromise verdict—
but the average jury will usually
award sume damages regardless of
contributory negligence, Thus in ac
tual praciice the American jury has
its own system of “comparative neg-
ligence.%

Justice by Juries . . .
Little Court Control
This common tendency of juries
to dispense “justice”, tempéred with
sympathy, is subject to relatively lit.
tle control by our state courts due
primarily to three rules of fairly
wide application in America,°

P.o4

First, The jury renders a génera)
verdict, finding for one party or the
other and ass¢ssing damages if the
plaintff  prevails. Special verdicy
or special findings of [act are per.
mited in some¢ states, but they ary
rarely mandatory in negligence casey,
This means that one seldom know,
what a jury actually does about con.
tributory negligence,

Second. The wial judge cannot (in
most states) comment to the jury op
the credibility of witnesses, the weigh;
of the evidence, or in any way sug
gest to the jury what the courts thinks
about any factual issue. The judge,
therefore, is usually of little help 1o
the jury in arriving at a just result,

Third, A verdict cannot be directed
or set aside (either by the trial coun
or an appellate court) if there is any
credible  evidence to  support the
plaintiff's case.)t This means that the
issue of contributory negligence, on
which the defendant has the burdes
of proof, becomes a guestion solely
for the jury if the plaintif produces
any credible proof that he was not
contributorily negligent, Often this
proof will be no more than the un.
wrreborated testimony of- the plain.
titf himself. If the jury chooses to
believe this and disbelieve the testi
mony of ten disinterested witnesses to
the contrary, the court iy usually
bound by this occult wisdom,

It is therefore believed that many -
who criticize the contributory neg:
ligence rule and seek its abolition
are concerned more with theoretical
hardships than they are with prac
tical results. The constitutional right
of jury trial and the rules of prac
tice which enhance the functions ol
the jury and minimize those of the.
court have praduced a system of ad
ministering negligence law in Amer
ica which is weighted heavily in fa- FH¥
vor of plaintiffs. b1

Do the actual results of tort claims ¢
and litigation corroborate this view? ;

p—

8. This paper will contain a number of gena
eralizatlons aa to the views of “plalntift's law-
yers' and “defendants’ lawyers'. Like most
guneralizations, there are many exceptions.
Theta 18, of course & wide divergency of views
among trial lawyers—whatever thelr practice
may be,

7. With exceptions a3 to small claims and
ather matters not presently relevant,

8. The docteine of “last alear chanca' {s an
sffective limitation upen the dafense of con-
{ribufory negligence in many cases,

2. This was emphasized in the case of Kar-
ceeky v Laria, 383 Pa. 227, 114 A, 24 150, 154
(1¢50), where the Supreme Court of Pennsyls
vania stated:

The doctrine of comnparative negligence, or
degrees of negligence, is not recognlzed by

Dovn B oomnirmtinn Tatirmel

the Courts of Pennsylvanta, but as a prest
cal matler they are frequently taken o,
conaideration by & jury., The net ragulty M
every trial judge knows, is that in 8 g
majority of negligence cases whare the
jdence of nagligance is not clear, of ¥ReG
the question of contributory negligent! |
_ not free from doubt, the jury bringt
compromite verdiet. oxs
10, The federal courts have authorlty 49,60
ereise conslderably more control ovel o i .
cases than most state courts although ‘h“m
1ittle uniformity {n the actual exarclee of HI N
aontrol, th' )
11, It 1 sssumed here, of course, wﬁ!“‘”’
are no errams of law, such as in the ¢
tions to the jury, adinissibility of evidenct: "
other i{ncldents of trial, !

T ot
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¢ answer seems (0 be clearly
4., Indeed, the strong probability
o plaintiffs will prevail in court
rdless of asserted contributory
gligence has had a massive impact
the policies of casualty insurance
anies and corporate defendants
Lo are self-insurers.'*
Although no accurate statistics are
rallable, it has been estimated that
2 proximately 50 per cent of all
-Bims for personal injury are set-
od without a suit being instituted.
( is further estimated that at least
45 per cent of all personal injury
& s actually instituted are settled
it Before final judgment.*? This means
J#l hat of all claims asserted, some 85
it (sifper cent to 90 per cent are sattled,
e, ¢5-find only 10 per cent to 15 per cent
“Fore litigated to conclusion?
wlely § Now what happens to the cases
that are litigated, bearing in mind
(hat they are presumably those
which the defendant feels are ex
 § ceptionally favorable or feels that
§he damages demanded are higher
than a jury would award? While
again there are no comprehensive
1 iatistical studies available, reliable
authorities agree that the plaintiff
prevails in 65 per cent to 75 per cent
of all litigated personal injury cases
in the United States.’* These results
refute rather conclusively the exag:
gerated claims as to the frequency
of directed verdicts for the defend-
ants.

In terms of over-all results, the
available figures indicate that of
every hundred persons who assert
personal injury claims, some ninety-
six are compensated either by set-
tlement or successful litigation. It is
no doubt true that many have set-
tled for small sums without advice
of counsel, and others with counsel
have accepted compromise settle-
ments because of contributory neg-
ligence.

Also, one may agree that some of
the claimants and plaintiffs who set-
tle for smaller amounts ot lose their
cases should and would do better
under a more perfect system of jus-
tice, But most plaintifis who lose
probably deserve to lose under any
system. They include, for example,

the reckless or grossly negligent
plaintifis who litigate just on the
chance that they might win¢ They
also include, it is hoped, the fraudu-
lent plaintiffs with their fabricated
evidence and fictitious or exag.
gerated subjective injuries.*!

There appear to be no reliable
statistics as to what percentage of
the cases won by defendants involve
contributory negligence. Presum-
ably most of them do, although de-
fendants sometimes win because no
primary negligence is proved. We
can be sure, however, that without
the restraining influence of the com-
mon-law rule, the amounts paid in
settlement would be larger, and the
percentage of plaintiff victories in
court would be greater, Thus, to
one who believes that plaintiffs al-
ready enjoy a privileged position,
the common-law rule of contributory
negligence performs a2 necessary
function as a ‘“check and balance”
on the American jury.**

Lawyers Demand Change . « .
Public Not Concerned

Further evidence that the contrib-
‘utory negligence rule does not in
‘fact operate unsatisfactorily is found
in the lack of public demand for a
change.

There is, to be sure, & highly ar-
ticulate minority who are pressing
for this “refornt” in America. This

- —y— - .y

Lewls F. Powell, Jr,, has practiced
i1 Richmond slnce he was admitted fo
the Bar in 1931. Durlng World War I,
he served In the Army Afr Force for
more than three years and spent thirty.
three months overséas, leaving the gerve
ice as a colonel,

includes some of our legal scholars
who are concerned by the theoreti-
cal inconsistencies and imperfec
tions of contributory negligence, but
the real pressure for abolition ol
this rule comes from the well-
organized plaintifts’ Bar. Their na-
tional organization (NACGA) is
aggressively sponsoring state legisla-
tion to this effect® As others have
pointed out, in view of the “contin-

12, Although the guesiion of “insurance’ ia
not & televant fact i accident cases juried
uaually asgumae that the individual defendant
{g insured and that the eorporate defendatit
can afford to pay.

13. Se¢ Benson, Comparative Nagligence—
Boon or Bane, 23 Ixs. Counst J. 204, 203-208
(1956): Averbach, Comparative Negligence
Lagislation, 19 Azsany L. Rev. & 11 (1958)¢
James, Functlons of Judge and Jury {n Neglt«
gence Cagas, B8 Yare L. J. 887, 687 (1540). Ea~
timates as to cases gettled before fingl judg-
ment range s high as 00 per cent,

14, The claims being discussed here do not
{nclude thoge under the Federal Employers Li-
abllity Act, wheve statiatics indicate gome
compensation fot ¢laimants {n 686 out ¢of ev-
ary 1000 injurles. Sea note 25 infra,

15, James, supre note 13 ot 687, In 1847
plaintiffa in New York won 80 per ¢ent—&8 per
canit of all negligence cases astually Utigated,
14 Axx. Rrp, OF THE JUDICIAL CouNerw, Table
6, 84+8 (1948). In the game year, the Masta-
chusetis Superlor Courts reported that the
plalntifl was successful in 738 per cent of all
jury cases. Tuoenty-third Report of the Judi=
elal Council of Massachugetts, 82 Masa, Law
Q., table 4, 84 (14N,

18, As lawydrs In America customarily han-
dle damage suits on a purely contingent haalg,
the plainilff has nothing to lose and, with
sympathatic juries helleving that insurance
companles exist to pay alaims, there s Q1wWAays

the Intriguing possibility of a large recovery.

17, Considerable popular atiention s now
being focused on the “parsonal Injury racket”
which evidently exists in far too many Amare
lcan communities. See Hunt, Damage Sults: A
Prmrote Path to Immorality, Haxers'e, Janu-
ary 1857, pagé 57; Yodar, How An Ambulanee
Chager Works, Satumoay Eveiina Poar, Mareh,
1957. The “peraonal injury racket' Involves
only & negligible number of lawyers, but it
tenda to discredit unjustly a large segment of
our profession.

18, Plaintifte in damaga suitt not only usu-
elly win, but the incresalng size of jury ver-
dicts §& & aource of concern to many fhought-
tul people, A fifteen-year stidy by the Judi-
clal Conferance ¢of New York shows that the
average amount of jury verdlels In the New
York Buptéeme Court was $3490 in 104l and
$11,576 in 1045, an incressa of mote than 300
per cant. The same study shows that jury ver-
&lets have more than doubled in the laat ten
years, Even more significant than the averagé
amount of verdicts is the tendency in tecent
years to award extramely high verdicts n
partioular cases. Amounts ranglng from $100,-
000 1o -$200,000 are no longer anusual, An exs
trame exampla occurred as recently as July 8,
1957, when a nine-year-old Chicago boy won
damages of $750,000 when he waa tetribly in.
jured in an explosion.

19, 13 NACCA T. J. 801-802 (1954). B
tambart, NACCA Rumor and Re, ect(ea%\,uﬁ

NAGCA L. 1. 25 (1956),
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which it has actually operated in
practice. The relevant part of the
FELA provides that in persondl in-
jury cases:®

Court have diluted the requireq
proof of negligence almost to the
vanishing point. One of the moy ,
recent of these decisions is Rogers v, -

serving pecuniary motive in advo-
cating” comparative negligence.®
While it is not suggested that this
motive is an unworthy ong, it may

Qé gent fee” arrangen ustomarily negligence .ale like that o' ™e¢ ALLIOUER LIE NCL Spovines g g
i employed by plain. lawyers in  FELA, it is well to consid gence as a prerequisite to 1 h
‘3L| America, these lawyers have a “gelf. act and particularly the mann.. .0 controlling decisions of the S ok
a‘i

A

e

£ be relevant in evaluating the extent . the fact that the employée may Missouri Paﬁc.‘R. R., decided Febru. !
1. to which the cry for ‘“‘reform” re- have been guilty of contributory negli-  A7Y 95, 1057.2¢ The Supreme Court
' Hects a disinterested’ public concern gence shall not bar a recovery, but of Mfss‘om‘i hafi held that there wiuy
ll for a more perfect system of justice. the damages shall be d:m;\mshed by insufficient evidence to support 3
!I' | But whatever the interest of law- the jury in proportion to the amount  ,,;y%s verdict for a plaintifft under

of megligence attributable to such
cmployee,

yers may be, there is little evidence the FELA. The United States Su

H
H
1
1
H

il

that the public generally is con-
cerned. If indeed the present rule is
as "“archaic” and "unjust” as is con-
tended, one would normally expect
much greater support for the or
ganized efforts being made to abol-
ish ic.2

Comparative Negligence . . .
Would It Be Better?

The discussion up w this point
has been addressed to the view that
the contributory negligence rule has
not in actual practice been harsh or
unfair to plaintiffs, and is not gen-
erally unsatisfactory to the public.
But even if the contrary be assumed,
what evidence is there that a com-
parative negligence rule would in
fact be better?

Those who urge comparative neg--

ligence cite the law of other coun-
tries,”? including Great Britain and
the English-speaking Dominions.
While we should not ignove experi-
ence elsewhere, we certainly do not
have to rely on the experience ol
others to cvaluate comparative neg-
ligence. In no sense is this a new
idea to American law, as one or
more of our states has experimented
with comparative negligence since
it was adopted in Georgia in 1863,
Moreover, the favorite example of
those who advocate comparative neg-
ligence is the Frdaral Employers Li-
ability Act (FELA), enacted by
Congress in 1908 for the benefit of
railway employees.

The American Prototype . . .
FELA in Practice

Since the organized plaintiffs’ Bar
{s advocating a “purc” comparative

The language quoted has been
“ollowed in substance by the com-
parative negligence statutes in sev-
eral of cur states?* Indeed, while
the language of the Law Reform Act
of 1945 is differcnt, the intent seems
to be substantially the same ‘with
the vital difference that the cowrt,
yather than tiw jury, is to diminish
the damuges.

Now whit has happened under
the FELA? It is suspected that few
American lawyvers have any accurate
conception of how far we have gone
under the FELA toward a system—
not merely of comparative - fault—
but of lability without fault.

The truth of this assertion is
strikingly demonstrated by actual
experience which has been carefully
documented. Of every 1000 claim-
ants under the FELA, 999 receive
some compensation either by sct-
tlement or successful litigation.**

preme Court reversed the Missouri
court on the ground that its decision
had “invaded the jury's function”
In so doing, Mr. Justice Brennan
speaking for a majority of the Couy
said:®?

Undger this statute the test of a jun
cuse s simply whether the proofy
justify with reason the conclusion
that emplover negligence played any
pari, vven the slightest, in producing
the injury or death for which dam
ages wre sought. [Ttalies added.]

The plaintiff is thus entitled
recover il the defendant's “negli
gence played any part, even the
stightest, in producing the injury”,
This is an interesting result in view
of the argument used by those who
condemn the contributory negli
gence tule, They say that it is maw
ifestly unjust for a plaintiff who s
guilty only of the “slightest negli
gence™ to be denied recovery againd

(Cantinued on page 100l

20. Palmer, Let Us Ba Frank About Compar«
ative Negligence, Los Axarixs Ban BuiL, {No-
vember, 1952).

21, Only seven states have comparative neg-
ligence rules of general application. While
comparative negligence leglelation Is regulaf-
Iy proposed in many othér states, Arkansas i3
the only state to have adopted comparstive
negligenee during the past Afteen years, Se¢
Institute of Judiclal Administration, COMPARA-
rrve Nratioencr, 1-12 (August 15, 1855),

22, The “civil law' countrics are also clted,
although thelr legal syst¢ms are suficlently
different from our own ta rendey them of little
value as precedents.

23. 35 Stat. 86 (1908), 45 UB.C. §53 (1952).

24. See Migs, Code Ann. §rsd (1842); cf.
Neb. Rev. Stat, }25-1151 (1856); Wis. Stat
$2331.045 (1049): Ark. Stat. Ann. §621-1742.1-
17422 (Supp. 18955},

25, The Clalms Reasarch Bureau of the As~
soclation of American Railroads maintains de-
taited atatlstics on FELA clalms. An analysls
for 1955-56 discloses that 3841 FELA cases
were actually lnstituted againast raliroads. Ot
these, 8153, or 87 per cent were gettled by
compromise prior to judgment; the plaintifts
won another 413 cases; and the defendants
won only 18 cesas or about 2 per ceni of the
total cases instituted, The AAR eatimates that
93 per cent of all clalma are setiled before suit
js lnstituted, Thus, of every 1.000 employees
who astert claims under FELA, 050 are com-

1008 American Bar Association Journal

pensated without suit; and ot the 50 who Insth
tute suit, 49 recelve compensation elther bf
aettlemnent ar plaintiff’s judgment. Only 1 o¥
of 1,000 fails to recelve any ¢compensation
These fHigures Include, of course, the mat}
clalms acknowledged to be just and pilig
promptly by the rallrosds. They algo Includi
many unjust claima pald to avoid the riak o
excessively high jury verdict—a risk graatl
enhanced by the shocking “solicitation” ar
“transportation™ of FELA eases which oceu
so frequently.,

28. 352 U. S. 500 (1957). The disquieting ex
tent to which the Supreme Court permi¥
juries to And “negligence™ where none exlss
under common law standardg ia fllustrated bf
the facts in the Rogers cuse¢ and three oth®
cases decided in 1857, namely: Webb v. I
linois Central RR Co,, 352 U8, 812 (19810
‘Arnold v. Panhandle & & P. Ry. Co., 353 US
380 (1857); Ringhiser v. Chesapeake & Ohis
Ry. Ce., 17 CCH Supprmr Courr BuLerk
part 2, page 1481 (1957).

27. 352 U. 5. at 508-507. The Court also ¢
phasized that “for practical purposer” W
sole Inquiry In an FELA c¢ase 18 “whather nef’
ligence of the employer played any Dl"_L
however amall, in the injury or death , .:'
352 U. S. at 308. The Supreme Court had eard:
¢z held that *speculation and conjecturt
by the jury Is justiied—Indeed sometimes b
gquired"—in finding this minimum negligench
Lavender v. Kurs, 327 U. S. 845, 658 (1948).

o
o
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Contributory Negligence
(Continued from page 1008)
a defendant who may be grossly neg:
ligent. We now see, in the words of
the Supreme Court, that under the
comparative negligence rule # plain-
i guilty of the grossest negligence
is nevertheless entitled to tecovery
fvom a defendant guilty only of the
"slightest negligence’*®

If this is “archaic” and “unjust”
in one case, surely it is equally 50
in the other—unless we arc willing
frankly to concede that plaintifis in
tort cases are privileged persons en-

titted not merely to© equal justice

under the law but to preferenual jus-
tice,?®

Diminution of Damages . . «
A Theory—Not a Fact

At this point one can visualize
tha plaintifis’ lawyers sitting on the
edges of their chairs eager to give
their answerl. It is true, they admit,
that the grossly negligent plaintiff
will recover from the slightly negli-
gent defendant, but this is right and
just, they say pecause under com-
narative negligence - the damages

B.25 91 18:23 .
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are diminished in proportion to the
negligence attributable to the plain-
tiff. '
There is one major flaw in this
pat angwer, 1t just is not true in
America. In Great Britain the Law
Reform Act of 1945 requires that
the court diminish the damages. Al
though the term court may include
both judge and jury, in actual prac-
tice the use of a jury in accident
cases is virtually unknown in Great
Britain. The judges there do in fact
diminish damages as required by
the act. But in America where the
jury has this authority and exercises
it behind the smoke screen of a gen-
eral verdict, damages are either not
diminished at a1 or the diminution
{s not in proportion to anything
that can be measured or verified.
The amount of damages deter-
mined by a jury is presumptively
correct. While trial and appellate
courts have the power of remittitur,
\he rule is that a court may not in-
vade the jury's function by “weigh-
[ing] the evidence” but.may con-
cider “only the evidence and infer-
ences most favorable to the plain-
dff' in deciding whether a verdict
‘s excessivedd Indeed, the Supreme
Court has indicated in FELA cases
that the amount of damages must
28, The rula seems to be the same under the
Missisaippt statute. See Yozoo & M. V. R.R. V.
Carroll, 103 Miss, 830, 60 Bo. 1018 (1913).
29. The tprivileged” status of damags sult

pluintifls in apite of the rule of contributory
negligence s demonstrated by the avaliable
pas alresdy been dlacuteed.
Wabash R. R., 272 S.W. 24 198,
208 (Mo, 1954). Se¢e Neese v. Southern Ru.
350 1.8, 17 (1950) 3 Union Pacific R. R. v. Had~
ley, 246 U.S. 230, 833-334 (1918); and Southarn
Ry. V. Bennett, 233 0.8, 30, 88-87 (1614).
.31, Affolder v. New York, C. & St. L. RR.,
339 U.5, 86, 101 (1950). Although there are
casea of remittitur by lowsr courts, it is be-
lleved that the Supreme Court has nevar dl-
minlshed damages awarded in an
The genwsal gollcituda for plaintifts undat this
law iz further tlustrated by the fact that of
the forty-eight FELA cases decided by the Su-
premé Court in the past twenty years (through
the term ending in June, 1957), iavolvind
sufficlency of the evidence to support x ver-
dict, the plaintitts won forty-two cmies OF a8
per cent.

a2, Cf. Ark, Siat. Ann.
(Supp. 1055): Mias, Cod¢

y421-1742, 1—1742.2
Ann, 3434 (1842).

be “monstrous” to justily interfer-
ence with the jury's award.®

Comparative Negligence . . «
Experience in the States

\While the FELA does jnvolve a
special class of plaintifts, the “sub:
stantive rule of decision is exactly
the same under any “pure’ com-
parative negligence statute, and the
power of the jury is equally great
unless restricted by 2 mandatory re-
quirement for & special verdict.
Mississippi has had a comparative
negligence statute applicable to all
injuries . to persons since 1910. Its

provisions in this . respect are €X:
actly like the FELA, being the
“pure” type of statute advocated by
the organized plaintiffs’ Bar.

Let us look briefly at the practical
operation of the Mississippi statute.
It is said to have been the “brain-
child of a small group of damage
suit lawyers”, and a ““boon to plain-
{ifis" Studies by casualty insuf-
ance companies also indicate that it
has increased litigation and the size
of jury verdicts.® As in the case’ of
the FELA, there is no effective way
to assure the diminution of dam-
ages required in theoty by the law,*

A comment on Mississippi  prac-

Both the Arkaensas and  Misalasippl siatutes
are modeled after the FELA, but Arkansaa
nas wisely {mposed the minimum restraint of
& mandatory specisl verdict.

33. Shell and Butkin, Comparative Negli-
gence in Missiasippt, 27 Miss. L. J, 105, 111
{1956, This recent artlcle reviewn tha Missis-
sippl cases, and although it does not purport to
evaluste oY compare the Mississippt experi-
snce, the atticle indicates that the Misslzaipp!
courts have atiempted to ext¢relse more con-
trol over the jury tunetlon than have the
faderal courta under FELA.

a4, See  Gilmore, Comperative Negligence
From & Viswpoint of Casualty Insurance, 10
Ak, L. Rev. 824 in Symposium, Comparative
Negligence, 10 Anx. L. Rev, 54 {19586-58).

45, Judge Willlam J. Palmer, Los Angeles.
in discussing extperience under tha Mtississipp!
1aw, quoted 2 tesding Miasisslppl practitioner
ag follows: ... there seem cotaparatively
few (cases involving contributory negligence)
where it can be sald with sny degrae of cer~
tainty that the jury has actually reduced
plaintift's damages'', ¥almer, Comporative Ad-
vocacls Do¢trine  ond Nagtipeneces, mimeo=
sraphed, 7-8 1953,
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tice will be especially meaningful to
trial lawyers, It is that defendants’
lawyers there rarely argue to the
jury that plaintiffs’ damages should
be diminished. Such an argument
involves the implied concession that
the defendant was guilty of some
negligence, and the trial lawyer
knows from experience that once a

jury detects that concession his case’

is not only lost but the jury alone
will probably determine to what ex-
tent, if any, the damages will be
diminished,

The experience in my native state
of Virginia i3 much the same.
Whether in the rare case actually
litigated under the FELA® or in a
case under our comparative negli-
gence statute applicable to railroad
grade crossing accidents? few ex-
perienced defense lawyers would
dare argue diminution of damages
to a jury—except where liability is
admitted and the case is tried solely
because the plaintifi's demand for
daraages exceeds what a jury might
be expected to award.

In 1955 Arkansas adopted com-
parative negligence but with a spe-
cial verdict requirement intended to
minimize the uncontrolled excesses
of the general verdict.’® A survey of
Arkansas judges made after the first
year of experience under the new
Jaw indicated a wide difference of
opinion as to its desirability, One
Arkansas judge stated, quite realisti-
cally, that juries “try to juggle the

- percentages [of comparative negli-

gence]” so that the plaintiff will be
sure to receive what the jury wants
him to receive® Thus, juries cir-
sumvent the special verdict proce-
dure by the simple device of antici-

“Anothar Seven Year Hivch toy

TOM EWELL .
TUNNEL - LOVE"

- NIWIWITK

G000 1EATS
AT 30X OFFICE

ROYALE THEATRE w. 45 3T, MATS, WEO, 4 341,

pating (and " allowing for) the
amount to be subtracted in diminu-
tion. '
The Axkansus experience with
pure comparative negligence mpst
have proved disappointing—even
with the t-upering influence of
mandatory - special - verdicts.  To
March, 1450, the Arkansas law was
changed 10 ionform substantially’ to
the. Wisconsin rule which applies
comparative uegligence only when
the jury finds by a special verdict
that the plaintiff’s negligence was
not as great as that of the defendant.
An obvious compromise, both with
principle and practice, this can only

result in a fleod of inconclusive liti--

gation on the impossible question
whether plaintiff's negligence was
more or less than 50 per cent,

In summary, I find no justifica-
tion—based on the considerable éx-
perience we have already had in
America—for following our English
friends further along the road to
comparative negligence. In theory it
may be an attractive and equitable
doctrine, Administered by courts,
rather than juries, it would possibly
work fairly well in America as it

FACTORY WANTED
BUILDING SOLD—WE NEED NEW
HOME Do you know of a factory that (s
loslng money and would like to sell out? W
want to buy a factory complete with equip.
ment, machinery, land, buildings. We ean
make on immediats cash payment of $200,000
or wmors if required, Phona or writa Max
Woender, Montgomery Engr'¢, Co, 8500 12th
St., Detroit 6, Mich, TR 4-0929.

apparently has in England,

But there is little if any chance of
our abolishing the jury system.s So
long as we have this system there j
no cffective way to prevent pure
comparative negligence from becom.
ing, in actual practice, a system
based on liability without fault4
“t'he time may come when social con.
cepts will require compensation for
ail who are injured in accidents re.
wariiless of fanlt, A change of such
[ar reaching social and  economic
contequences should not come indi.
recriv.—indeed almost surreptitious
ly---under the guise of comparative
nevlicence. It should be faced frank. §
ly and implemented, as the work
men's compensation laws were, with
appropriate provision for insurance,
statutory limitations on liability and
uniform administration by special
tribunals,

In short, so long as we in Americ
must rely upon the jury to deter
mine who shall bear the staggering
loss from accidental injuries, the
contributory negligence rule is 2
necessary—indeed virtually the only
—means of exercising sore limited
judicial control. With all of its theo
retical faults, this rule does main-
tain a degree of balance between
judge and jury which would be lost
entirely under comparative neglt
gence, :
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36, Becuune of the exireme dificulty of de-
fending successfully an FELA caze, the rail-
roads settle almoat all c¢laitia except those
whaere somea legal question exists (such as ax-
1stence of interstate commerce) ¢or where the
damsges demanded are conaldered exorbitant,
Sec note 28 supra. .

37. Va. Code §36-416 (1850).

$8. Ark, Stat. Ann,  $§327-1742.1—1743.23
(Supp. 1955). Thias statute modeled, In this
respect, alter the Wisconsin practice, requires
the jury expressly to state (a) the amount of
demages tecovernble without contributory
negligence, and (b) the extent to which such
damages are dlminished by contributory neg-
ligence.

39, Hellbron, Comparatire Negligence tn Ace
tion, NACCA Toam ANNrar Cosvenzion Pro-
cxentNes 20, 22 (1856). .

40. Not only is the jury system venerated in
Ameriea and guaranteed in state and Federal

1062 - American Bar Assoclation Journal

Constitutions, but the lawyers who clamé?
most for comparstive negligence are oppos
to trusting judges to administer it. Their qU
1a for the “more abundsnt verdict”, and ¢
had rather retaln contributory negligence (ld*h‘
the jury) than be compelled to accept judl
justice. It i3 {ntereating to note that Conp¥s |
in permitting tort actions agalnst the Ualtéd
States under the Federal Tort Claims Act. W8 o
careful to protect the Federal Treasuy g
providing that such actions “shall be tsled 2
the court without & jury”. 28 U8C {l’ml‘ i
(1652). Plaintifls’ Jawyers consider this il
nation of the jury as a “deficlency” in the dod I
Greenstein, Ezperiencs under tha Fedsrel ;
Clalma Act, NACCA Tenra Amvoau CONV 8
108 Procixomnas 113, 115 (1056). cR“"‘

41, The Iate Mr, Justice Robert Jalopied
(like many others) recognized that the &5 53
results in a system closely approaching U’W;
ity without faujt. See Wilkerson v. McCG')' .
386 U.8, §3, 78 (1849) (dinsenting opinton’’
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Executive Summary

Why do people and businesses buy liability insur-
ance? If the policyholder, through negligence or
fault, causes injury to others or damages the prop-
erty of others, the policyholder faces financial loss.
Liability insurance provides financial protection
against such a loss. In addition, most standard
liability policies also provide for unlimited legal
defense of the policyholder (until policy limits are
exhausted by payments to those with injuries

or damaged property) if a lawsuit results from

an accident.

To shed some light on the legal defense cost com-
ponent of liability insurance, insurance Services
Office, Inc. (1ISO) examined insurer data—both
financial and statistical. This study’s findings can
be divided into two areas: (1) an analysis of the
casualty lines of insurance that quantifies the mag-
nitude of legal defense costs; and (2) an analysis of
the variability of general liability legal defense
costs. The general liability analysis expands on
some issues raised in the 1986 ISO study, The
Rising Costs of General Liability Legal Defense.

The specific findings relating to the magnitude of
legal defense costs are:

L3

-

For calendar year 1988, legal defense costs for
the casualty lines of insurance amounted to

$12 billion, while insured losses for the same lines
were $95 biilion.

On an accident year basis, legal defense costs
increased from 9.8% of losses for 1978 to 13.9%
of losses for 1988-—a 45% rise in the ratio of legal
defense costs to indemnity costs—for all casualty
lines of insurance combined.

While legal defense costs affect all casualty lines
of insurance, they are a proportionately larger
cost for the longer-tailed general liability and
medical malpractice lines.

Indicated deficiencies in total loss adjustment
expense reserves, which far exceed the esti-
mated shortfalls in loss reserves, suggest that
the true cost of insurance legal defense may
be greater than insurers’ current estimates of
incurred legal defense costs.

The specific findings relating to legal defense costs
for general liability are:

» Over the past 40 years, the ratio of legal defense
costs to indemnity costs has tripled, indicating
significantly more growth in defense costs than in
indemnity costs.

For all claims, the ratio of legal defense costs
indemnity costs increased the longer it took to
settle claims.

Claims closed without payment generated one-
third of total legal defense costs. For most general
liability claims, insurers incurred indemnity costs
but paid zero legal defense costs.

*

>

For claims where insurers paid both indemnity
costs and legal defense costs, the ratio of legal
defense costs to indemnity costs decreased as
the size of the loss increased.

Y



Background

Under most standard liability contracts, an insurer
commits itself to unlimited legal defense of any
covered claim until a settlement is reached, a judg-
ment is entered, or the policy limits are exhausted
by claim payments-—regardless of the cost of pro-
viding that defense. The insurer is responsible for
the defense of any suit by a third party against an
insured, if the third party is claiming monetary dam-
ages that might be covered by the insurance. in the
case of multiple claimants whose claims fall under
the same limit on an insured’s policy, the insurer
must defend all the claims until settlements with,
or judgments for, one or more of the claimants
exhaust the policy limit. Only then may the insurer
stop defending the remaining cases.

This study explores costs associated with providing
legal defense for the casualty lines of insurance,
which appear on Schedule P of insurers’ Annual
Statements:

* workers' compensation

« auto liability (personal auto and commercial auto)

+ multi-peril (farmowners mulliple peril, homeown-
ers multiple peril, commercial multiple peril,
ocean marine, aircraft, and boiler and machinery)

+ general liability

* medical malpractice

Insurers are required to submit information about
their business for several purposes in several
forms. No one source provides adequate informa-
tion with which to study insurance legal defense
costs. Consequently. for this study, Insurance
Services Office, Inc. (1SO), used information from
several sources:

« insurer financial statements compiled and pub-
fished by A.M. Best Company

+ statistical data reguiarly reported to 1ISQ

+ special 1ISO calls for insurer expense data

These data were gathered and summarized on

different bases—accident year, calendar year, and
policy year. (See the Appendix for a more complete
description of data sources and data organization.)

lLoss Adjustment
Expenses

Insurers incur two types of expenses when settling
claims:

« Unallocated loss adjustment expenses (ULAE)
include claim settlement functions ranging from
claim reporting, processing, and investigation to
issuing a check in settlement of a claim. These
expenses are generally viewed as overhead claim
settiement expenses. ULAE is not attributable to
a particular case or claim.

¢ Allocated loss adjustment expenses (ALAE) are
the direct costs attributed to settling specific
claims. For liability insurance, the primary com-
ponents of ALAE are the costs of attorneys and
expert witnesses—Ilegal defense costs, the focus
of this study.



Legal Defense Costs in 1988

In calendar year 1988, the property/casualty insur-
ance industry’s legal defense costs for the casualty
lines of insurance amounted to about $12 billion,
compared with $95 billion for incurred losses.
ULAE added $7 billion. (Seo Figure 1.) That s, for
every doliar spent on inderminity for liability insur-
ance, another 13 cents weni Lo legal defense costs.
But defense costs dilfered by line of insurance.

Figure 1

Legal Defense Costs, Qverhead Claim
Settlement Costs, and Indemnity Costs
Liability Lines-198&

Detense Costs
312 Balicn —— e T

Indemnity Costs
$95 Billion

In 1988, legal defense costs amounted to §12 billion, over-
head claim expenses were S7 billion, and incurred losses
totaled S95 billion.

Figure 2

Figure 3

Legal Defense Costs as a Percentage
Of Incurred Losses
Calendar Year 1988
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Legal Defense Costs by Line of Business
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Legal defense costs vary for the casualty lines of insurance, but are particularly significantin the longer-tailed lines of general

liability and medical malpractice.

Workers' compensation settlements are usually
determined by statute. In calendar year 1988, legal
defense costs amounted to $1.3 billion, or 6.6% of
indemnity costs.

For aulo liability, legal defense costs amounted to
7.4% of indemnity costs in calendar year 1988.
Because auto liability indemnity costs are so large,
legal defense costs represented an expenditure of
$3.0 billion, more than for any other line ol insur-
ance except general liability.

Multi-peril includes both property and liability cover-
ages. While liability claims covered under multi-
peril insurance often involve litigation, property
claims by policyholders themselves involve investi-

gation and settlement expenses but usually do not
require litigation. Multi-peril legal defense costs
were 12.9% of indemnity costs in calendar year
1988, or $2.6 billion.

General liability legal defense costs in calendal
year 1988 amounted to $4.1 billion, or 34.3% of
indemnity costs. Legal defense costs for medical
malpractice totaled $1.1 billion, or 36.6% of indem-
nity costs, in calendar year 1988. (See Figures 2
and 3))
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Legal Defense Costs Have Grown More than Indemnity Costs

Calendar year figures are a mixture of new and old
costs. In practice, dollars earmarked or set aside
for the payment of each claim already reported to
the insurance company, but not yet settied, may be
revised on a regular basis. Meanwhile, other new
claims are continually reported to the insurer. Some
liability claims can take more than a decade to set-
tle, while many others settle in as little as one or
two years. Accident year information—grouping
together claims from accidents in a particular
year—more accurately matches claim adjustment
expenses with indemnity costs.

For all casualty lines of insurance combined, ulti-
mate incurred legal defense costs rose an average
of 16% per year from $2.8 billion to $11.8 billion—a
320% increase—from accident year 1978 to acci-
dent year 1988. During that same period, indemnity
costs (losses) grew an average of 11% per year
from $28.9 billion to $84.9 billion—a 180% rise.
(See Figure 4.) Put in terms of the ratio of ALAE to
indemnity, legal defense costs for the casualty lines
of insurance increased from 9.6% of losses in acci-
dent year 1978 to 13.9% of losses in accident year
1988. (See Figure 5.)

Figure 4

Rise of Legal Defense Costs and
Indemnity Costs, 1978-1988
Schedule P Lines

Ratio )
5 . Delense Indemnity
Costs Costs

—— -

Accident Year

Legal defense costs for accidents occurring in 1988 were

320% greater than legal defense costs for accidents in 1978.

indemnity costs rose 190% over the same period.

Figure 5 {
Ratio of Legal Defense Costs to

Indemnity Costs, 1978-1988
Schedule P Lines

0 . . L , . L . ; . "
78 7% 80 81 82 83 8 8 8 87 88

Accident Year

Legal defense costs for accidents occurring in 1988 were
13.9% of indemnity costs for all casualty lines of insurance—
45% greater than the 9.6% legal defense cost ratio foracci-
dent year 1978.
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The legal defense cost ratio for workers’ compensa-
tion remained almost constant at 5% to 6% of
indemnity costs from accident year 1978 to acci-
dent year 1985. The latest three accident years
(1986-1988) saw a rise in these costs, and analysis
of the financial data indicates that accident year
1988 will have a legal defense cost ratio of 8.0%
when all payments have been made. (See

Figure 6.)

The legal defense cost component of auto liability
insurance was relatively stable during this 11-year
period, increasing from 6.9% of indemnity costs in
accident year 1978 to 8.0% in accident year 1988.
(See Figure 7.) But that one percentage point trans-
lates to $400 million of additional legal defense
costs for accident year 1988.

Figure 6

Figure 7

Ratio of Legal Defense Costs to
Indemnity Costs, 1978-1988
Workers' Compensation

Yo
20 r

//

0 L L A . . L " s . s
78 79 80 81 82 83 84 8 86 8 88

Accident Year

Legal defense cost ratios for workers’ compensation acci-
dents have risen significantly since accident year 1985,

Ratio of Legal Defense Costs to
Indemnity Costs, 1978-1988
Auto Liability

Yo
20 r

78 79 80 81 82 83 84 85 86 87 88
Accident Year

Legal defense cost ratios were relatively stable for auto liabil-
ity from accident year 1978 through accident year 1988.



The ratio of legal defense costs to indemnity costs
for multi-peril increased from 7.6% for accident
year 1978 to 11.6% in accident year 1988. (See
Figure 8.) This rise was significant for two reasons:
(1) the legal defense cost ratio increase of more
than 50% means that legal defense costs grew
much faster than losses; and (2) multi-peril includes
a large amount of property losses for which the
legal defense cost component was very small. That
is, the ““ballast” of the property losses masked a
significant jump in the legal defense cost compo-
nent of the multi-peril liability coverage.

In accident year 1978, the ratio of legal defense
costs to indemnity costs for general liability was
31.0%, and 24.3% for medical malpractice. For
accident year 1978, legal defense costs amounted
to approximately $800 million for general liability
and approximately $250 million for medical mal-
practice. For accident year 1988, the general liabil-
ity legal defense cost ratio is projected to exceed
40%, with ultimate legal defense costs of more than
$3.7 billion. (See Figure 9.) The medical malprac-
tice legal defense cost ratio will also exceed 40%,
with ultimate legal defense costs exceeding

$1.5 billion. (See Figure 10.)

Fiqure 8

Figure 10

Ratio of Legal Defense Costs to
indemnity Costs, 1978-1988
Muiti-Peril
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Legal defense costs fnr multi-peril grew faster than indem-
nity costs.
Figure 9
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Gereral liability legal defense costs have risen steadily.

Ratio of Legal Defense Costs to
Indemnity Costs, 1978-1988
Medical Malpractice
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Legal defense cost ratios for medical malpractice accidents
have risen dramatically since 1983.

AR ey T



General Liability Legal Defense Costs Have Risen Steadily

Legal defense costs were not always so large. The
cost of legal defense has risen steadily over the
years. An examination of general liability legal
defense cost data from the 1SO special calls for
expenses over the past four decades illustrates this
movement. In the late 1940s, insurers spent about
10 cents on legal defense costs for every dollar
spent on indemnity. By the late 1950s, this expense
reached 14 cents for every dollar of indemnity pay-
ments. During the 1970s, that figure rose to 26
cents per dollar of indemnity. The ratio for calendar
years 1987 and 1988 was 33%. (See Figure 11.)

In contrast, ULAE has decreased as a percentage
of indemnity for general liability through the years.
ULAE declined from 18% of indemnity costs in the
1940s to 9.9% of indemnity costs for 1987 and
1988. (See Figure 12.) But the growth in legal
defense costs more than offsets these savings,
causing total loss adjustment expenses to increase
as a percentage of indemnity. (See Figure 13.)

Figure 11

The Growth of Legal Defense Costs as a
Percentage of Indemnity Costs
General Liability
Yo
40
354

Late 1940s Late 1950s Late 1960s Late 1870s

LRI

1987-1988

Over the past 40 years, general liability legal defense costs
have risen steadily.

Figure 12

Figure 13

Overhead Claim Settlement Expenses as a
Percentage of Indemnity Costs
General Liability

es

; L R
Late 18405 Late 1950s Late 1960s Late 1970s 1987-1988

Total Loss Adjustment Expenses as a
Percentage of Indemnity Costs
General Liability '

For general liability, while overhead claim settlement expenses have decreased steadily over the past 40 years, relative to
indemnity costs, total loss adjustment expenses (including legal defense costs) have increased.
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General Liability Legal Defense Costs Have Varied with the Size of the Loss

IS0 studied the variability of legal defense costs by

size of loss for the general liability line of insurance,
separately examining a sample of loss statistics
reported to ISO for the three general liability
sublines—accident years 1980 through 1885 for
owners’, landlords’, and tenants' liability (OL&T)
and manufacturers’ and contractors’ liability (M&C);
accident years 1974 through 1985 for products lia-
bility (products). The average cost (in dollars) of
defending a large claim was greater than the aver-
age cost of defending a small claim. But the rela-
tive cost of defending a claim—the ratio of legal
defense costs to indemnity payments—generally
decreased as the size of the loss increased.

In addition to the cost of defending claims settled
with a payment to a claimant, insurers spent signifi-
cant amounts to defend policyholders successfully.
In fact, one-third of total legal defense costs for
general liability were attributed to claims closed
without payment. This proportion was essentially
the same for all three sublines examined. (See
Figure 14.)

Just as there were claims for which insurers paid
legal defense costs but incurred no indemnity
costs, there were also many claims for which insur-
ers incurred indemnity costs but paid no legal
defense costs. In fact, this was the most common
type of claim in all three sublines of general liability
examined.

Figure 14

Figure 15

Percentage of Legal Defense Costs for
Claims Closed without Indemnity Payment
General Liability Sublines

3
50

40 4
304

20 A

Products

General Liability Subline

One-third of total legal defense costs for general liability are
attributed to claims closed without payment.

For example, in OL&T, approximately 76% of the
claims did not have associated legal defense costs.
Restricting analysis to the 12% of OL&T claims with
both an indemnity payment and a legal defense
cost payment, ISO found that the ratio of legal
defense costs to indemnity costs for claims less
than $5,000 was approximately 60%. For claims
greater than $100,000, this ratio was approximately
8%, with a ratio of approximately 17% for claims
between $5,000 and $100,000.

In M&C, approximately 82% of the claims did not
have associated defense costs. For the 9% of the
M&C claims with both an indemnity payment and a
legal defense cost payment, the ratio of legal

Legal Defense Costs as a Percentage of

Indemnity Costs for General Liability Sublines

Size of Loss

Greater than

% [f Less than Between
g $ o $100,000

140 - 5,000 $5.000 and $100,000
120 4
1004
80 1
60 -
40 1

204

Products

General Liability Subline

For general liability claims with both an indemnity payment
and a legal defense cost payment, the legal defense cost
ratio decreased as the size of loss increased.

defense costs to indemnity costs for claims less
than $5,000 was approximately 66%. For claims
greater than $100,000, this ratio was approximately
10%, with a ratio of approximately 23% for claims
between $5,000 and $100,000.

In products, approximately 65% of the claims did
not have associated legal defense costs. For the
17% of products claims with both an indemnity
payment and a legal defense cost payment, the
ratio of legal defense costs to indemnity costs for
claims less than $5,000 was 121%. For claims
greater than $100,000, this ratio was 17%, with a
ratio of 35% for claims between $5,000 and
$100,000. (See Figure 15.)
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General Liability Legal Defense Costs Have Varied by Settlement Lag

Using the same sample of general liability statisti-
cal data, ISO examined the relationship between
the cost of legal defense coverage and the length of
time between the accident and the settlement of
the claim. A significant portion of the indemnity
doliars paid within the first two settlement years
had no associated legal defense costs. The remain-
ing claims that closed in the first two settlement
years had associated legal defense costs, butata
lower level than the claims that closed after the
second settlement year.

For OL&T, the ratio of legal defense costs to indem-
nity costs for all claims that closed in the first two
settlement years was about 5%. In settlement years
three through five, the ratio rose to 19%. For later
settlement years, it climbed to almost 29%.

For M&C, the ratio of legal defense costs to indem-
nity costs for all claims that closed in the first two
settlement years was also about 5%. In settlement
years three through five, the ratio escalated to 22%.
For later settlement years, it jumped to 31%.

For products, the ratio of legal defense costs to
indemnity costs for all claims that closed in the first
two settlement years amounted to 9%—almost
double the ratio for OL&T and for M&C. In settle-
ment years three through five, the ratio jumped to
33%. In settlement periods beyond year five, it shot
up to 41%. (See Figure 16.)

Figure 18

Figure 17

Legal Defense Costs as a Percentage of

Percentage of Legal Defense Costs for

Indemnity Costs for General Liability Sublines Claims Closed without Indemnity Payment

Years until Settlement
% [J0-2 Years []3-5Years [ Greaterthan5 Years
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35-
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104
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OL&T M&C Products

General Liabilily Subline

For general liability claims, legal defense cost ratios
increased the longer it took to settle claims.

While larger claims tended {o take longer to settle,
some claims closed without indemnity payment
also took many years to settle. The proportion

of legal defense costs associated with such
claims remained significant, even at very late
settlement dates.

For OL&T, 42% of legal defense costs in the first
two settlement years involved claims closed without
indemnity payment. In settlement years three
through five, the percentage fell to 34%. It dropped
to 32% in later settlement years.

Years until Settlement

% [J0-2Years []3-5Years J Createrthan5 Years
704

60 4
50 -
40+
304

20 1

OL&T M&C Products

General Liability Subline

The proportion of general liability legal defense costs for
claims closed without an indemnity payment remained
significant even when such claims took years to settle.

For M&C, 48% of legal defense costs in the first two
settlement years involved claims closed without
payment. For years three through five, the perce
age dropped to 31%. It slipped to 28% for later
settlement years.

For products, the percentage of legal defense costs
spent on claims closed without payment was
almost 54% for the first two settiement years. The
percentage plummeted to 36% for years three
through five. It dropped to 27% thereafter. (See
Figure 17.)
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Perspective: Loss Adjustment Expense Reserves

State regulations and accounting standards require
that insurance companies establish reserves for
unpaid losses and associated loss adjustment
expenses (ALAE, or legal defense costs, plus
ULAE, or overhead claim expenses). These
reserves are reflected in company financial state-
ments. In calendar year 1988, payments for losses
and loss adjustment expenses for casualty lines of
insurance amounted to approximately $30 billion.
Atthe end of calendar year 1988, the financial state-
ment reserves for losses and loss adjustment
expenses for these lines of insurance were approxi-
mately $210 billion.

ISO analyses indicated that loss adjustment
expense reserves were generally more deficient
than loss reserves. Loss reserves for casualty lines
at the end of calendar year 1988 were less than
10% deficient, while total loss adjustment expense
reserves (ALAE plus ULAE) were at least 50%
deficient at the end of calendar year 1988. These
results are consistent with those at the end of
calendar year 1987.

Factors such as different treatments of losses and
loss adjustment expenses among reinsurance
agreements and the practices of some insurers—
including reserves for these loss adjustment
expenses with the loss reserves, instead of estab-
lishing separate loss adjustment expense
reserves—complicated the analysis. But the indi-
cated deficiencies in loss adjustment expense
reserves, which far exceed the shortfalls in loss
reserves, suggest that the true cost of insurance
legal defense may be greater than insurers’ current
estimates of incurred legal defense costs as pre-
sented in other sections of this study.

10

Figure 18

Figure 19

Industry Payout Patterns for Indemnity and
Legal Defense Costs
Workers' Compensation
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Legal defense cost payments for most casualty lines of insurance were made later than indemnity payments. That s, legal

defense costs emerged more slowly than indemnity costs.

Furthermore, reserving for loss adjustment
expenses is difficult because of the long-tail nature
of the payments. Generally speaking, legal defense
cost payments are made later than indemnity pay-
ments and, consequently, emerge more slowly. For
example, according to ISO’s analysis, 12% of total
general liability indemnity for an accident year was
paid in the first 12 months. At that same maturity,
only 3% of legal defense costs was paid. For auto-
mobile liability, 83% of incurred indemnity was paid
in the first three settlement years. At that same
maturity, only 55% of the accident year's legal
defense costs had been paid. (See Figures 18
through 22.)
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Legal defense cost payments for most casualty lines of insurance were made later than indemnity payments. Thatis, legal defense costs emerged more slowly than indemnity costs.



Appendix: Data Sources and Data Organization

‘Data Sources

This study used several different types of data. In
each case, the best data available to analyze a
particular area were chosen. These data were the
most recent or the broadest based. At times, the
data used were the only data available.

The three major sources of data used were:

¢ financial data
¢ statistical data
* special call data

\QJ
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Financial data through 1988 used in this analysis
were compiled and published by A.M. Best
Company.

Statistical data were extracted from the ISO aggre-
gate data base. This data base reflects the com-
bined experience of all companies reporting data
regularly to IS0, in accordance with the 1SO statisti-
cal plan. This study used statistical data for general
liability only.

Special call data provide loss and expense informa-
tion that insurers report to ISO on a calendar year
basis. This sample information from a subset of all
insurers summarizes expenses in greater detail
than is available in financial data.

Data Organization

Data used in this study were organized in three

ways:

* Calendar year data measure the financial effect of
all activity during a particular period of time. This
type of summary includes adjustments associ-
ated with claims from prior years made during the
calendar year.

* Accident year data organize information accord-
ing to the year in which an insured loss occurred.

e Policy year data present information according to
the year in which the insurance policy was issued
or renewed.



The following reports in the ISO Insurance Issues
Series are available upon request:

Insurance Data; A Close Look

Insurer Profitability: A Long-Term Perspective

Using the Past to Predict the Future: Historical Data,
Loss Development and Trend

1988 Insurer Financial Results

Tax Law Changes and Property/Casualty Insurers: A
Comprehensive Analysis

Personal Auto Insurance: Costs and Profits in
Perspective

Other research reports available from ISO are:

Claim File Data Analysis (conducted by

ISO DATA, Inc.)

¢ Overview

» Public Policy Issues

« Governmental and Municipal Liability

Factors Affecting Urban Auto Insurance Costs (a joint

study of ISO and the National Association of
Independent Insurers)

For copies of any of these reports, write to:

Corporate Communications Department
insurance Services Office, Inc.

160 Water Street—12th Floor

New York, New York 10038
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Armed Forces Ins. Exchange
FL. Leavenworth

Bremen Farmers Mutual ins. Co.
Bremen

Consolidated Farmers Mulual Ins. Co,, Inc.
Colwich

Farm Bureau Mutual Ins. Co., Inc.
Manhaftan

Farmers Altllance Mutual Ins. Co.
McPherson

Farmers Mulual Insurance Co.
Ellinwood

Greal Plains Mulual Ins. Co., Inc.
Salina

Kansas Fire & Casually Co,
Topeka

Kansas Mutual Insurance Co.
Topeka

Marysvitle Mutual Insurance Co., Inc.
Marysville

McPherson Hail Insurance Co.
Cimarron

Mutual Ald Assn. of the Church
of the Brethren
Abiiene

Swedish American Mulual Insurance Co,, Inc.
Lindsborg

Town and Couniry Fire and Casualty Ins. Co,, Inc.
Hutchinson

Upland Mutual Insurance, fnc.
Chapman

Wheat Growers Mutual Hall Ins. Co.
Cimarron

Patrons Mutual Insurance Co.
Olathe

L. M. Comnlsh
Legisiatlve Chalrman
Merchants Natlonal Tower

February 27, 1991 P. 0. Box 1280

Topeka, Kansas 66601

House Judiciary Committee
State Capitol
Topeka, KS 66612

Re: House Bill 2396
Chairman Solbach and Commiktee Members:

On behalf of the Kansas Association of
Property and Casualty Insurance Companies we
would oppose House Bill 2396.

Removing the existing language from
K.S.A. 60-258a as proposed in House Bill 2396
will result in the application of a pure
comparative fault test in every liability
claim. Obviously, this will substantially
increase the amount of time and expense involved
in litigation, as well as the number of claims
and counterclaims in our courts.

Every case would require an
apportionment of fault to each party. Claimants
would be allowed to pursue their claims, even if
they were 95% at fault., Thus, a party who may
have only been minimally at fault, maybe 1%,
would be forced into expensive litigation. A
bad driver who was 90% at fault could be sued
and then counterclaim for substantial damages.
The original plaintiff, being only 10% at fault,
may then end up having to pay the bad driver.

Certainly, this is not in the best
interests of consumers. Settlements will be
discouraged and recoveries delayed while the
need for more courts and trial lawyers expands.

We therefore oppose House Bill 2396,
Respectfully,
DAVID A. HANSON

DAH:kls
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@B Farmers Insurance Group of Companies

February 26, 1991 10850 Lowell
Shawnee Mission, Kansas 66210-1613
Mailing Address: P.0O. Box 387
Shawnee Mission, Kansas 66201-0387

Honorable John Solbach

Chairman, House Judiciary Committee
State Capitol, Room 1158

Topeka, Kansas

RE: HB-2394
Prejudgement Interest

Farmers position: OPPOSE

Dear Representative Solbach:

Farmers is committed to keeping the premiums of our policyhold—
ers as low as possible. As such we are particularly sensitive

to the additional costs litigation brings, especially unneces-
sary litigation.

It is our concern that with this type of prejudgment interest
legislation, plaintiff attorneys may be encouraged to litigate

rather than negotiate, in order to avail themselves of the inter-
est on the claim.

\ It is to our policyholder's benefit that we strive to settle

t fairly, expeditiously and without litigation the claims we owe.

| This is one of the reasons why we go to the lengths we do to

| train our claims representatives and claims management in effec-~
tive claims investigation and evaluation procedures.

To incur the considerable costs of hiring defense counsel for
litigated claims, when reasonable and fair unlitigated settle-

ments could and should be made, will only add to the overall
cost of insurance.

Sincerely,

FARMERS INSURANCE GROUP OF COMPANIES
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/Lee Wridht
Kansas Legislative Representative ﬁfil?ﬂﬁ
cc: Members House Judiciary Committee /4¢ﬁicﬁ1nuu¢ﬁ’£ﬁ I
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FAST, FAIR, FRIENDLY SERVICE

26-0680 10-80 13501 22




February 27, 1591
Kansas Land Trust
Rt. 2, BEox 2%4A
Lawrence, KS 66046
912-842-1203

Dear House Judiciary Committee Members,

We appreciate the opportunity to speak to you concerning
conservation easements. The Kansas Land Trust is a non- profit
organization that was incorporated in July 1990. Our stated
purpose is "to promote, for the benefit of the g=neral public,
the preservation of the natural recreational, scenic, and
agricultural values of land.

One of the goals of the Kansas Land Trust is to allow the
State of Kansas to have the same options that other states use to
protect land resources. Therefore in order to that, we recommend
that the current conservation easement Kansas Statute {KEA &58-
3803) be repealed and that the Uniform Conservation Easement Act
(House Bill No. 2375) be adopted.

A conservation easement is a legal agreement a landowner
makes to restrict the type and amount of development that may
take place on his or her property. People grant conservation
easements to protect their land from inappropriate development
while retaining private ownership. This assures the owner that
the natural character of the property will be protected
indefinitely, no matter who the future owners are. Donors of a
conservation easement retain title to the property and continue
to possess and manage it. Granting an easement can also vield
federal tax savings. Each easement's restrictions are tailored
to the particular property and to the interests of both the
easement holder and the property owner.

Current Kansas law allows easements to bea held only by
governmental agencies and only for wetlands and riparian areas.
In order to give landowners the right to protect their land,
legislation is needed to allow for the use of conservation
c2asements by non-profit organizations (such as the Kansas Land
Trust and the Nature Conservancy) and to allow easements to be
held for other types of land--prairies, woodlands, other natural
areas, and farmland. These limitations to our existing statute
can be remedied through adoption of House Bill No. 237S.

Since 1981, the Uniform Conservation Easement Act has been
adopted by 11 other states. Many other states had enacted lauws
similar to it before the Uniform Act was established.
Conservation easement laws in other states have been non-
controversial, and have provided landowners additional land
protection rights and benefiting the public through protection of
natural areas, open space, and farms.

The adoption of the Uniform Conservation Easement Act will o
not cost the State of Kansas money because there are no funds H IV D
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needed for a program accompanying this statute change. Costs
associated with management and oversight of conservation
€asements can be borne by non-profit organizations, such as the
Ransas Land Trust and the Nature Conservancy. In fact, from a
conservation perspective, this program will save the state of
Kansas money, as protection of natural areas and creation of
recreational opportunities will be able to occur without the need
for money from the state government. Also, non-profits are
needed for protecting land through conservation easements as they
do not have the appearance of conflicts of interest that
government entities do related to partisan politics and the
helping of developers and farmers to receive federal tax breaks.

BENEFITS OF CONSERVATION EASEMENTS
The benefits of conservation easements that the Uniform
Conservation Easement Act will allow, will include:

1) land can be protected while still remaining as private
property; only the development rights have been given or
sold to a governmental body or non-profit conservation
organization;

2) the landowner can get federal tax advantages and can
reduce their inheritance tax;

3) easements will benefit wildlife, wildlife habitat, and
will protect endangered species;

4) easements can only be granted on a voluntary basis; that
is, only willing landowners can grant an easement ;

5) easements can protect farming operations in areas where
they are threatened by urban sprawl;

6) easements do not cost the state money and the land is
maintained on the local tax rolls.

AN EXAMPLE OF A POTENTIAL CONSERVATION EASEMENT

An example of an easement that the Kansas Land Trust would
like to obtain would be for a 30-acre natural area, a native
prairie hay meadow. This land is similar to the Elkins Prairie,
located near Lawrence in an area that due to its proximity to the
Kansas Turnpike is experiencing rising land values and housing
development. This is one of the few native prairie tracts
remaining in the area and has rare plant species on it. With the
passage of this statute, we would approach the absentee land
owner and explain to them what conservation easements are, and
how they could potentially receive a tax advantage on their
federal taxes by donating us their development rights. At the
same time, the land would remain as their private property. If
they were interested in granting us an conservation easement, we
would also discuss how they would manage the land to suit our
mutual purposes, and explain that we would inspect the land once
a year to make sure that the management agreement would be
upheld.

USE OF CONSERVATION EASEMENTS IN OTHER STATES
There are over 850 land trusts nationwide working to protect
land through a variety of means--purchase and conservation
easements being the two main ones. Some of these organizations B
are decades old and they have a track record of good management.{{.J U D>
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These organizations have worked quietly and effectively.
Examples from other states include:

1) Pennsylvania: The Lancaster County Agricultural
Preservation Board is directed by a former Kansas State
University professor--Tom Daniels. He administers their county
program as part of the Lancaster Farmland Trust, which protects
9,000 acres of farmland (half of this acreage is protected by
conservation easements). The nine year-old program covers
approximately 95 farms. They do not have any major opposition to
this program which is working with farm organizations to protect
farmland in their county.

2) New Hampshire: The Trust for New Hampshire land has over
71,000 acres of land (primarily forested) protected through
easements across the state. They receive donations for their
program from many individuals, banks, and utilities, such as New
England Power Company and New England Telephone Company .

3) Montana: The Montana Land Alliance has 36 large
conservation easements that are protecting 78,000 acres of
agricultural land. This organization has also received broad
support. Its board of directors is primarily composed of
ranchers and the organization receives donations from many
individuals, the Burlington Northern Railroad, Chemical Bank,
Rockwell (Aerospace) Foundation, and the Bank of Montana. They
have reported no opposition to the easements that they have
received.

POTENTIAL QUESTIONS

@. Will an easement protect the land for future generations?

A. Yes, it is a legal interest in the land that is binding in
perpetuity. An organization, such as the Kansas Land Trust,
can make sure that the easement is honored.

@. Do conservation easements condemn land in private ownership?

A. Emphatically not. Easements are a completely voluntary
arrangement. They do not require any change in ownership,
and the land remains privately owned.

@. Can conservation easements block development?

A. No. Even if some organization would try, conservation
easements would not be able block development projects
because easements can only be given on a voluntary basis and
the rights of eminent domain supersede conservation easements
and can be used by utilities, and by governments to build
public projects such as roads, schools, and hospitals.

@. Can conservation easements encourage economic development?

A. Yes, conservation easements can stimulate a higher quality of
development, with low development costs and a higher return
on neighboring lands (much like golf courses increase the
value of land immediately surrounding them, while reducing
the developers up-front costs by not constructing as many
streets and utilities). By making a community more attrac-

tive to live in, they can attract new residents and businesses.

Q. Will conservation easements interfere with public utilities?
A. No, utility companies will retain all rights of access.

Sincerely,:?

Relly Kindscher
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STATEMENT OF DR. RAMON POWERS, EXECUTIVE DIRECTOR, KANSAS STATE
HISTORICAL SOCIETY, BEFORE THE HOUSE COMMITTEE ON JUDICIARY IN RE

HB 2375, FEBRUARY 27, 1991

The State Historical Society has consistently supported and
testified in favor of legislation that permitted conservation
easements for properties of historical, architectural,

archeological, or cultural importance.

My comments on House Bill 2375 today will be limited to its
relationship to easements on those types of properties. House
Bill 2375 would replace the existing conservation easements
legislation with the uniform conservation easement act. This
agency can support that act in concept but we have one concern

which I will identify shortly.

An easement is a legal agreement between a property owner and the
holder of the easement. It governs the current and future
owners' treatment of the property and transfers an interest or
right in a property that falls short of outright ownership. For
example, a property owner concerned about the long term
preservation of a historic building in his or her ownership could
by sale or donation transfer the development rights on that
property to an easement holding entity. That entity would thus
be given the right by the instrument of easement to protect the
historic qualities, features, materials, etc., identified in the
easement document and to enforce proper maintenance and care of
the property.

H TV

/4754454/4%%/7 # /3

507G



A conservation easement is presently one of the tools available
to people, communities, and groups seeking to preserve historic
properties. Currently state statutes recognize the validity of
such conservation easements but only permit governmental entities
to hold easements. House Bill 2375 would permit charitable
corporations to hold easements. This agency supports that
principle, believing that local preservation groups, such as the
Lawrence Preservation Alliance or Historic Topeka, Inc., are
fully capable of managing and enforcing easements for historic

buildings in their own community.

The State Historical Society would regquest one amendment to House
Bill 2375. Lines 21 and 22 state that conservation easements can
be used to preserve ". . . the historical, architectural,
archaeological or cultural aspects of real property." The bill
does not provide a standard for what constitutes a historical
property. The current statute defines it as a property listed on
either the national register of historic places or the state
register of historic places. We would find that an acceptable
standard but would also be willing to make eligible those
properties designated as local historic landmarks through a

process established by local historic preservation ordinances.
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HOUSE
JUDICIARY COMMITTEE
HB 2375
February 27, 1991

The Home Builders Association of Kansas is submitting
this written testimony in opposition to House Bill 2375
which expands the purposes for which Conservation Easements
may be granted from the "Wetlands and Riparian Areas"
contemplated by the Conservation Section of the Kansas Water
Plan. Some of the stated values are assuring land avail-
ability for agriculture, forest, recreational uses or main-
taining or enhancing air or water quality and preserving the
historical, architectural, archeological or cultural aspects
of real property.

Current law protects the public's interest in natural,
scenic or open spaces, wildlife habitat, agricultural,
horticultural, recreational and forest values. Historical,
architectural, archeological or culturally significant
properties on the national or state registers of historic
places are also currently protected. There has been no
demonstration of the need for the additions found in section
l(a) of HB 2375.

| HB 2375 would permit any charitable corporation, assoc-
| iation or trust to create and hold conservation easements
whereas current law permits only governments to be grantees
of conservation easements. This issue was enjoined in 1987
when we testified that the Kansas Water Plan recommendation
for creating conservation easements envisioned an exchange
of the easement right for the expert advice and assistance
of the state in preparing and implementing management plans
for the wetlands and riparian areas covered by the grants.
We testified that the ability to qualify as a charitable
organization was no indicator of an organization's ability
to administer such grants of real property interests.

HIuD
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We also expressed concern that since conservation
easements are transferable, it would be possible for such an
organization to acquire and assemble conservation easements
in a pattern which could be used to effectively block
extension of public facilities such as streets, sewers and
other utilities to areas which are not subject to conser-
vation easements and thereby hold hostage the rights of
private property owners unwilling to convey such easements
to the organizations. Nothing in HB 2375 or in the test-
imony of proponents allays those concerns. Suggestions that
powers of eminent domain override conservation easements are
no assurance that a governing body would consider using its
power of eminent domain to extend services to a proposed
development landlocked by conservation easements.

Another new element which HB 2375 introduces into the
conservation easement matter, is the creation of the auth-
ority for any person or organization eligible to hold con-
servation easements to enforce any of the terms of an ease-
ment regardless of the wishes of the grantor or grantee. We
see this provision as an open invitation for groups to use
the class action approach to descend on any proposed project
or development with the hope of finding some flaw in the
compliance with the terms of any conservation easement in
the vicinity.

In closing, we urge your consideration of the concerns
which we have expressed in this testimony and ask that you
afford the state agencies time to test the provisions of the
1987 act which implemented the recommendation of the Kansas
Water Plan.
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