2 T~ Py

Approved o
ate
MINUTES OF THE __House  COMMITTEE ON Judiciary
The meeting was called to order by Representative John M. Solbach
Chairperson
3:30  %%X./p.m. on March 18, 191 in room 514-S _ of the Capitol.

All members were present except:

Representatives Douville, Allen, Gomez, Vancrum and Gregory who were excused.

Committee staff present:

Jerry Donaldson, Legislative Research
Jill Wolters, Office of Revisor of Statutes
Gloria Leonhard, Secretary to the Committee

Conferees appearing before the committee:

David E. Retter, City Attorney for Concordia and Glen Elder, Kansas
Representative Bill Roy

Representative Betty Jo Charlton

Noelle St. Clair, representing Housing and Credit Counseling, Inc.
Professor Edward P. Dutton, Lawrence, Ks.

Julia Pitner, Executive Director of Consumer Affairs Assoc., Douglas County
Susan Kennard, President of Green Acres Mobile Home Park Tenants' Assoc.
Paul Shelby, representing Office of Judicial Administration

Ron Smith, representing the Kansas Bar Association

Terry Humphrey, Executive Director, Kansas Manufactured Housing Assoc.
Senator Sheila Frahm

Jim S. Maag, Senior Vice President, Kansas Bankers Assoc.

Carolyn A. Adams, Vice President and General Counsel, Bank IV, Topeka
Senator Nancy Parrish

The Chairman called for hearing on SB 259, public trust; property tax revenues.

David E. Retter, City Attorney for Concordia and Glen Elder, Kansas, appeared
support of SB 259. (See Attachment # 1).

There being no further conferees, the hearing on SB 259 was closed.

in

The Chairman called for hearing on HB 2547, mobile home parks residential landlord

and tenant act.

Representative Bill Roy appeared in support of HB 2547 (See Attachment # 2)
reviewed background of the bill.

Committee questions followed.

and

Representative Betty Jo Charlton, appeared in support of HB 2547 (See Attachment

$3).

Committee questions followed.

Noelle St. Clair, representing Housing and Credit Counseling, Inc. appeared in support

of HB 2547. (See Attachment # 4).

Committee questions followed.

Professor Edward P. Dutton, a Lawrence, Kansas, resident, appeared in support

of

HB 2547 and presented a packet of background materials which outline the problems

to be solved by legislation of HB 2547. (See Attachment # 5).

There were no committee questions.

Julia Pitner, Executive Director of the Consumer Affairs Association of Douglas

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for 1
editing or corrections. Page —
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MINUTES OF THE House COMMITTEE ON Judiciary ,
room —214-8 Statehouse, at 3:30 %% /p.m. on March 18, , 1991,
County, appeared in support of HB 2547. Ms. Pitner said the Kansas Consumer

Protection Act does not assist the complicated landlord-tenant situation. Ms. Pitner
salid on Page 6, Section 12, Lines 2 and 3, the amount of deposit should be limited
to one month.

Committee questions followed.

Susan Kennard, President of the Green Acres Mobile Home Park Tenants' Association,
appeared in support of HB 2547 and presented written testimony originally submitted
to the Lawrence City Council Commission in January, along with updated remarks.
(See Attachment # o).

There were no committee questions.

Paul Shelby, representing the Office of Judicial Administration, appeared to point
out incompatibile provisions of the act created by HB 2547. Mr. Shelby requested
that the words "for damages” be inserted after "action" on Line 35, Page 1. (See
Attachment # 7).

Committee guestions followed.

Ron smith, representing the Kansas Bar Association, appeared not in opposition to
the concept of HB 2547, but to note that new law takes time; that the KBA would
suggest Section 5 (a) dealing with jurisdiction refer to KSA 5825-42 the jurisdiction
of the courts procedure under the residential landlord tenant act, which gets into
Chapter 61 without tying into other provisions of the residential landlord-tenant
act; that Section 5 (b) (long-arm jurisdiction) is also covered under KSA 61-1904.
(No written testimony was furnished.)

There were no committee questions.
Terry Humphrey, Executive Director, Kansas Manufactured Housing Association, appeared

in support of HB 2547 but recommended amendments. (See Attachment # 8). Ms. Humphrey
provided a balloon bill showing desired changes. (See Attachment # 9).

Ms. Humphrey presented written testimony from Rod Taylor, President of South Village,
Inc., a manufactured home community in Topeka. (See Attachment # 10).

There being no further conferees, the hearing on HB 2547 was closed.

The Chairman appointed a sub-committee to further study the issues of HB 2547. Sub-
committee members are: Representative Macy, Chairman; Representative Gregory and
Representative Snowbarger.

The Chairman called for hearings on SB 207, jurisdiction for child under the code
for care of children will continue past 18 years if attending high school, and SB
226, court shall order educational assessment for child in need of care and juvenile
offender.

Senator Frahm, a co-sponsor of SB_ 207, along with Senator Parrish, appeared in support

of the bill. Senator Frahm submitted a packet, including letters and testimony from
Charles A. Peckham, the statutes for review and the fiscal note indicating no
additional cost. (See Attachment # 11.)

There were no committee questions.

The hearings on SB 207 and SB 226 were continued pending the arrival of Senator
Parrish to testify.

The Chairman called for hearing on SB 81 assignment of rents as security for loans.

Jim S. Maag, Senior Vice President, the Kansas Bankers Association, appeared in
support of SB 8l. (See Attachment # 12).
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Mr. Maag also distributed comments given to the Senate Committee on Financial
Institutions and Insurance by former K.U. Law Dean, Barkley Clark, who strongly
supports SB 81. (See Attachment # 13).

There were no committee questions.

Carolyn A. Adams, Vice President and General Counsel, Bank IV, Topeka, N.A., appeared
in support of SB_81 and noted several concerns. (See Attachment # 14). 1In addition,
Ms. Adams referred to Line 38, Page 1, after the word "instrument", and requested
the following language be added: "For an affidavit of assignment of rent signed by
the borrower". (See sample affidavit suggested. (Attachment # 15).

There were no committee questions.
Ron Smith, representing the Kansas Bar Association, appeared in support of SB 81.
Information statement from Carl Circo, Stinson-Mag, was distributed. (See Attachment
$# lo).
There were no committee questions.

There being no further conferees, the hearing on SB 81 was closed. N

The Chairman re-opened the hearing on SB 207 and SB 226.

Senator Parrish expressed her support for SB 207.

Senator Parrish, sponsor of SB 226, appeared in support of the bill and briefly
reviewed background and intent of SB 226.

Committee questions followed.
The Chairman called for action on SB _226.

Representative Sebelius made a motion that SB 226 be passed. Representative Macy
seconded the motion. The motion carried.

The Chairman called for action on SB 207.

Representative Lawrence made a motion that SB 207 be passed. Representative Sebelius
seconded the motion. The motion carried.

The Chairman appointed a sub-committee to study HB 2212, cigarettes, prohibitions

regarding minors, sample cigarettes and vending machines. Sub-committee members
are: Representative Everhart, Chairperson; Representative Garner and Representative
Allen.

The Chairman appointed a sub-committee to study SB_183 and HB 2117. Sub-committee
members are: Representative Hochhauser, Chairperson; Representative Carmody and
Representative Heinemann.

The meeting adjourned at 5:00 P.M. The next meeting of the committee is scheduled
for March 19, 1991, at 3:30 P.M. in room 313-S.
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COMMITTES . A0US F

GUEST LIST

TYDICIAR Y

DATE : .._3//./00’/7/

NAME (PLZASE PRINT) ADDRESS’ COMPANY/ORGANIZATIO]
1652 T ¢c. S+
Jdchsfe‘f l(/v Leawveance (S

/,é//- ///mﬁ/@

ﬁ@é‘

/.«

{5/@/.% 5

/V%/@ 5%1&% -

/d/#L NCR

’ Tous /"/ LJ_/,{//V\,LW,Z\V ‘e

_.N 279 T 222 )90 o

DO\I

I

d
( SOAC RS IG 4/ // LA CE)

é/'\/n /) / / :

C’ /,’L} "’?{%"’)\T’m
' /
- /

0,
C;J NLI Lt oA

/ e L@
7

72@/’/[?' fﬁ/ 7’4’;_9,/0./

| i
? q\ N , R E>‘7 \/ L!—\\,J(z&u\‘(’? \[ :< }/\ SJ /\)///j?\
. 2 [ Airiiid)ed V7. 7 ’f‘; 77
%Wﬁj%m LIRE M/Mmﬁv
' U yal SN ./
{ ) /L,-A./ A M, e =517

| ,W;g
‘*"j(/p///

|
ye




TO: HOUSE JUDICIARY COMMITTEE,
HON. JOHN SOLBACH, CHATRPERSON

FROM: DAVID E. REITER
RE: SB 259

DATE: MARCH 18, 19°1

The following is sukmitted in support of the amendment to K.S.A 58-2433 proposed
by SB 259. The purpose of the proposed amendment is threefold: (1) encourage local
innovation; and (2) foster donations of private funds for meritorious public purposes;
and (3) provide more funding flexibility to municipalities so that public trusts can
be more effectively used.

K.S.A. 58-2433 is included in K.S.A. 58-2431 et seq. These statutes deal with
"Trusts for State and Political Subdivisions." The original statute was enacted in
1974 and no appellate cases or Attorney General opinions are annotated construing it.
It is a little-used alternative to a conventional trust.

Public trusts could be used for such laudable purposes as locally created funds
to provide bonus pay for exceptional teachers, or foster Art in the Park or economic
development. Donors are more likely to give private money to a specific program than
the general fund.

Public trusts under K.S.A 58-2432 et seq. have some good features. Statutory
immunity of the local governing body when it sits as the board of trustees (K.S.A.
58-2437 and 58-2438) should encourage innovative responses to local problems.

Under existing law the local unit's governing body controls a dedicated fund and
can, in it's discretion, match private funds donated to the trust. However, there is
a problem with the existing law which may explain why it has not often been used since
1974. Current K.S.A. 58-2433 prohibits use of ad valorem tax funds in conjunction with
trust funds. It is questionable if there is a need for such a limitation. The
limitation is removed by SB 259.

Existing law does not prohibit using public funds derived from other sources from
being used with public trust funds (i.e. sales tax revenues). So, if intended as a
limit, it is not effective. If it is not intended as a limit, the language should be
removed There are already safeguards built into the statutory schene.

The statutory safeguards include the governing body's discretion to accept the

trust in the first place. The Public Trust must be accepted in writing and the trust
and the written acceptance must be recorded. See K.S.A. 58-2432.
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Also, the local governing body must approve expenditures to match the private
funds in such a trust under the existing law and as amended by SB 259. (See K.S.A.
58-2433 and SB 259). These safeguards render unnecessary the ad valorem prohibition.

The bill would create opportunities for donors to give to a specific program or
purpose, and give local governing discretion to match the private funds if desired.

R T e
v Lo e

David E. Retter °
VERNON & REITTER

213 W. 6th Street
P.O. Box 676
Concordia, KS 66901
(913) 243-7210

SB 259 MEMO
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WILLIAM R. ROY, JR.
REPRESENTATIVE. 54TH DISTRICT
STATE CAPITOL
TOPEKA, KANSAS €6612

PHONE: (913) 286-7639 TOPEKA CIAL INSTITUTIONS

STATE OF KANSAS

COMMITTEE ASSIGNMENTS

CHAIRMAN: RULES AND JOURNAL
CHAIRMAN: JOINT COMMITTEE ON LEGISLA-
TIVE POST-AUDIT
VICE CHAIRMAN: COMMERCIAL AND FINAN-

MEMBER: FEDERAL AND STATE AFFAIRS
TAXATION

HOME ADDRESS:
2316 SW MAYFAIR PLACE
TOPEKA, KS 66611 REPRESENTATIVES
HOME PHONE: (913) 266-4088

HOUSE OF

March 18, 1992

C)

TESTI‘OVY BEFORE THE HQUSE

DICIARY COMMITTEE

House Bill 2547 —-- Mobile Home Parks
Residential Landlord Tenant Act

Mr. Chairman and Members of the Committee:

Thank vou for the -opportunity %to appear before you today
in support of House 3Bill 2547, the proposed Mobile Home Parks
Residential Landlord Tenant Act.

House Bill 2547 is a result of p“oblems brought to my
attention by residents of mobile home courts throughout
Topeka. The problems this proposal attempts to add”ess ar
not peculiar *o my district nor Topeka, but are likely Found
in virtually every district In the state.

This bill works to address the void that exists for
mobile home lot renters under laws governing landlord tenant
relationsh*ps in Xansas. {Note: mobile home renters are
covered under the Kansas Residentlial Landlord Tenant Act,
mobile home lot renters are not.) There are few ground rules
and little directicn available in consistently resolving
disputes between mobile home park operators and lot renters.

Today, I believe you will £iInd t
industry agrees, and recognizes the nee
rules that clarifies the rights and dut

t the mobile home park
é toc develop a set of

This is not a finished product, but a starting point. T
recognize that additional work is needed, and am willing to
work with residents and industry representatives to craft and
fine *une an act %that is fazir to both.

This legislation iIs important for that significant
portion of ocur state's population that chooses this type of
shelter as ts home. I reguest the committee's thoughtful
consideration and favorable action. Thank you.

MERLT-HS . DOC HI YO
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nconscionable acts
otice, knowledge

erms and conditions, included and supplemental

prohibited terms

(same)

rent and deposit provisions

written agreements, disclosures
possession

landlord duties

limitations on landlord duties

tenant duties

park rules and regulations

landlord right of access

rental of unit by lot tenant

landliord non-ccmpliance, tenant remedies
{same)

(same --— faillure to deliver possession)
{same -- interruption of services)
tenant non-compliance, landlord remedies
{same}

ot abandonment by tenant
landlord acceptance of tenant perfcrmance
landlord right to terminate

tenant right to terminate

retazliatiocn

effective date
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STATE OF KANSAS

LBETTY JO CHARLTON
REPRESENTATIVE, FORTY-SIXTH DISTRICT
DOUGLAS COUNTY
1624 INDIANA STREET
LAWRENCE, KANSAS 66044

913-843-5024

ROOM 272-W
STATE CAPITOL BUILDING
TOPEKA, KANSAS €6612

TOPEKA

HOUSE OF
REPRESENTATIVES
March 18, 1991

TO: Chairman Solbach and Members of the House Judiciary Committee

FROM: Representative Betty Jo Charlton
RE: HB 2547
I am appearing in support of HB 2547.

At Christmas time in 1989 and for a period of time thereafter, the resi-
dents of Green Acres Mobile Homes Park in Lawrence were without water.
The park owners told the tenants that repairs to water lines could not
be made in cold weather.

In December of 1990 the water went out again a few days before Christ-

mas. Some water pressure returned in January but not enough for residents
to bathe or wash dishes. The Department of Health and Environment notified
the residents that the water might be contaminated because when pressure

is low water may back up in the lines. The Department advised the people
to not drink the water.

Some of the tenants signed a letter to the park owners saying they would
not pay rent until water was restored. The owners responded by letter:
"We do not intend to provide gas unless you pay rent." Gas was not cut
off but ten eviction notices were handed out. The tenants appealed to
city officials and to me.

The Director of Public Works said the water lines were too small to serve

the park and that it was possible to replace water lines in freezing weather.
The City Manager said the city had no authority to replace the lines or to
require the park owners to replace the lines. The park owners then furnished
a single source from which tenants could carry drinking water and began to
replace the water lines. About the first of March, this year, normal water
pressure was restored to all the homes in the park.

I believe all parties involved in the Green Acres water problem - owners,
tenants, and city officials - will be pleased with legislation making clear
the rights and responsibilities of each.

Betty Jo Charlton &J’UD o
/4ﬁffécw4/wékm26 # 3
AB"/S“f7/
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Housing & Credit Counseling Inc
1195 SW Buchanan Suite 203
Topeka, Kansas 66604-1183
(913) 234-0217

TEST IMONY
HOUSE BILL 2547
BY
NOELLE ST.CLAIR
HOUSING & CREDIT COUNSELING INC.
MARCH 18, 1991

Mr. Chairman and members of the committee:

On behalf of a non profit Housing and Credit Counseling agency. | speak
today in support of House Bill 2547 and urge this committee to move it
forward for inmediate passage.

Housing and Credit Counseling's housing staff counsels between 3000 and
4000 landlords and tenants per year about the legal and practical
aspects of tenant/landlord relations as well as assisting clients in
finding available comunity resources and emergency aid.

Currently in Kansas if you are renting where the trailer and the lot are
rented, the Kansas Residential Landlord and Tenant Act applies both the
landlord and tenant protection.

Where the trailer is owned by a person and only the lot is rented, there
is almost nothing in Kansas law except references to evictions and
tiedowns. House Bill 2547 is definetly a first step in providing this
portion of the population some protection.

As a representative of Housing & Credit Counseling Inc. | would like to
point out some areas in the bill that the Housing staff feels needs to
be clarified or changed; our concerns are as follows:

Page 1, Section 3 Line 22 " The aggrieved party has a duty to mitigate
damages. This statement seems vague and unclear as to what the intent
is.

Page 4, Section 8, Line 20 and 26 The word “"certified" should be used
instead of "registered’. Landlords need to verify that the notice was
delivered. Registered mail must be signed by the person it is addressed
to. This often causes problems for landlord, especially when tenants
refuse to sign for the letter or never seem to be home.

Page 4, Section 9 Line 38: should read "pay as rent the agreed upon
fair rental value for the use and occupancy of the mobile home space.
This would insure that the landlord did discuss with the rent with the
tenant.

=

HUD Comprehensive /Y Consumer Credit @ United Way
Counseling Agency 'f Counseling Service of Greater Topeka
- HIuD
/thnchrﬁeygt‘Jtﬁz
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Page 5, Section 9 Line 2 : " Rental agreements shall be for a term of
one year unless otherwise specified in the rental agreement.

In order to protect current valid leases it is important that a section
be added that would say " The provisions of this act shall not apply to
or affect any valid rental agreement entered into prior to the effective
date of this act, nor shall it apply to or affect the conduct or
transaction of the parties to such rental agreement, if such conduct or
transaction is in accordance with and pursuant to such rental agreement;
but the provisions of this act shall apply to and govern any renewal,
extension or modification is effected on or after the effective date of
this act.

In addition we would like to see " written” inserted before rental
agreement. In section 13 1is states that the landlord shall offer the
tenant the opportunity to sign a written agreement. Our experience
with verbal agreements is that people who enter into verbal agreements
are not even aware they have obligated themselves to any term.

Page 6, Section 12 (b) Line 7 & 8 This would allow the landlord to put
this money 1in any type of account. This would especially be helpful too
mom and pop operations who have no formal accounting system.

Page 6 Section 12 (¢) Line 12-14 " of termination of tenancy and receipt
of the tenant's mailing address or delivery instructions” This should
be deleted and should simply say return of possession; in addition
receipt of the tenant's mailing address or delivery instructions should
be stricken. If this is not done it would mean that the landlord would
be required to return the deposit or give an written statement even if
the tenant had not removed the trailer from the lot and would be
required to get the tenants new mailing address which is impossible if
the tenant has moved out in the middle of the night.

Page 6 Section 12 (e) line 31 again strike termination and insert return
of possession.

Page 12 Section 23, (b) line 18 the "of between rent and 1 1/2 times
should be change to "or".

Page 14 Section 28 should be reworded. It is unclear what performance is
being referred to . we would recommend that this wording be inserted.
"Acceptance of late payment of rent from the tenant without reservation
by the landlord, or acceptance of performance by the tenant, other than
for payment of rent, that varies from the terms of the rental agreement,
constitutes a waiver of the landlord's right to terminate the rental
agreement from that breach, unless otherwise agreed after the breach has

occurred.
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Session of 1991

HOUSE BILL No. 2547

By Committee on Federal and State Affairs

3-4

AN ACT enacting the mobile home parks residential landlord and

tenant act.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be known and may be cited as the
mobile home parks residential landlord and tenant act,

Sec. 2. Unless displaced by the provisions of this act, the prin-
ciples of law and equity, including the law relating to capacity to
contract, mutuality of obligations, principal and agent, real property,
public health, safety and fire prevention, estoppel, fraud, misrepre-
sentation, duress, coercion, mistake, bankruptcy or other validating
or invalidating cause supplement its provisions.

Sec. 3. (a) The remedies provided by this act shall be so ad-
ministered that the aggrieved party may recover appropriate dam-
ages.\The aggrieved party has a duty to mitigate damages.

(b) Any right or obligation declared by this act is enforceable by
action unless the provision declaring it specifies a different and lim-
ited effect. :

Sec. 4. The provisions of this act shall not apply to an occupancy
In or operation of public housing pursuant to any federal law or
regulation with which it might conflict. This act shall govern the
rental of mobile home space in mobile home parks, but the resi-
dential landlord and tenant act (K.S.A. 59-2540 et seq. and amend-
ments thereto) shall govern the rental of mobile homes.

Sec. 5. (a) The appropriate district court of this state may ex-
ercise jurisdiction over a landlord or tenant with respect to conduct
in this state governed by this act,or with respect to any claim arising
from a transaction subject to this act. An action under this act may
be brought as a small claim pursuant to the provisions of the small
claims procedure act. In addition to any other method provided by
rule and regulation or by statute, personal jurisdiction over a landlord
or tenant may be acquired in a civil action or proceeding instituted
in the appropriate district court by the service of process in the
manner provided by this section.

(b) If a landlord is not a resident of this state or is a corporation
not authorized to do business in this state and engages in conduct

S-/59,
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Page 1, Section 3 Line 22 " The aggrieved party has a duty to mitigate
damages. This statement seems vague and unclear as to what the intent
is.

e ey



—
OO 0 =1 O UL L

o N [P e i el e e
to»—-‘gmooxlmm.p-mm&—a

23
24
25

27
28
29
30
31
32
33
34
35
36
37

39
40
41
42
43

HB 2547
4

court upon its own motion the parties shall be afforded a reasonable
opportunity to present evidence as to the setting, purpose and effect
of the rental agreement or settlement to aid the court in making
the determination.

(a) An individual has notice of a fact if the individual has
actual knowledge of it, has received a written notice of it or, from
all the facts and circumstances known to the individual at the time
in question, has reason to know that it exists. An individual knows
or has knowledge of a fact if the individual has actual knowledge of
it. An organization has notice or knowledge of a fact relating to a
particular transaction when the fact is brought to the attention of
the individual conducting the transaction and, in any event, from
the time the fact would have been brought to that individual's at-
tention if the organization had exercised reasonable diligence, but
such knowledge shall be subject to proof.

(b) A person notifies or gives notice to another by taking steps
reasonably calculated to inform the other in ordinary course whether
or not the other actually comes to know of it. A person receives a
notice when it comes to that person’s attention. A landlord receives
notice when it is delivered by hand or mailed by registered mail to
the place of business of the landlord through which the rental agree-
ment was made or at any place held out by the landlord as the
place for receipt of the communication or when it is delivered to
any individual who is designated as an agent under section 13. A
tenant receives notice when it is: (1) Delivered by hand to the tenant;
(2) mailed by registered mail return receipt requested to the tenant
at the place held out by the tenant as the place for receipt of the
communication or, in the absence of such designation, to the tenant’s
Jast known place of residence other than the landlord’s mobile home
or mobile home space; or (3) posted in a conspicuous place on the
premises of the mobile home space rented by the tenant.

Sec. 9. (a) The landlord and tenant may include in a rental agree-
ment terms and conditions not prohibited by this act or other rule
of law including rent, term of the agreement and other provisions
governing the rights and obligations of the parties. .

(b) The tenant shall pay as rent the amount stated in the renta
agreement. In the absence of a rental agreement, the tenant shall
pay as rent the, fair rental value for the use and occupancy of the
mobile home space. :

(c) Rent shall be payable without demand or notice at the time
and place agreed upon by the parties. Unless otherwise agreed pe-
riodic rent is payable at the beginning of any term and thereafter
in equal monthly installments. Rent shall be uniformly apportionable

2 e o syt b 04
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from day to day.

(d) Rental agreements shall be for a term of one year unless
otherwise specified in the rental agreement. Rental agreements shall
be canceled by at least 60 days” written notice given by either party.
A landlord shall not cancel a rental agreement solely for the purpose
of making the tenant’s mobile home space available for another mo-
bile home. '

(e) If a tenant should die, the surviving joint tenant or tenant
in common in the mobile home shall continue as tenant with all
rights, privileges and liabilities as the original tenant.

(H 1If a tenant who was sole owner of a mobile home dies during
the term of a rental agreement then that person’s heirs or legal
representative or the landlord shall have the right to cancel the
tenant’s lease by giving 60 days’ written notice to the person’s heirs
or legal representative or to the landlord, whichever is appropriate,
and the heirs or the legal representative shall have the same rights,
privileges and liabilities of the original tenant.

(g) Unless otherwise agreed in writing, improvements, except a
natural lawn, purchased and installed by a tenant on a mobile home
space shall remain the property of the tenant even though affixed
to or in the ground and may be removed or disposed of by the
tenant prior to the termination of the tenancy, provided that a tenant
shall leave the mobile home space in substantially the same or better
condition than upon taking possession.

Sec. 10. (a) A rental agreement shall not provide that the tenant
or landlord does any of the following: '

(1) Agrees to waive or to forego rights or remedies under this
act.

(2) Agrees to pay the other party’s attorney fees.

(3) Agrees to the exculpation or limitation of any liability of the
other party arising under law or to indemnify the other party for
that liability or the costs connected therewith.

(4) Agrees to a designated agent for the sale of tenant’s mobile
home.

(b) A provision prohibited by subsection (a) included in a rental
agreement is unenforceable. If a landlord or tenant knowingly uses
a rental agreement containing provisions known to be prohibited by
this act, the other party may recover actual damages sustained.

Nothing in this act shall prohibit a rental agreement from requiring
a tenant to maintain liability insurance which names the landlord as
an insured as relates to the mobile home space rented by the tenant.

Sec. 11. A rental agreement, assignment, conveyance, trust deed
or security instrument shall not permit the receipt of rent, unless

Page 5, Section 9 Line 2 : " Rental agreements shall

one year unless otherwise specified in the rental aZieZﬁgnz berm of

in order to protect current valid leases it is important that‘a section
be added that wou]d say " The provisions of this act shall not apply to
or affect any valid rental agreement entered into prior to the effective
date of §h1s act, nor shall it apply to or affect the conduct or
transactxon Qf @he parties to such rental agreement, if such conduct or
transaction is in accordance with and pursuant to such rental agreement:
but the provisions of this act shall apply to and govern any renewal, ’

N : i : . ,
Eﬁﬁ:n:;g? or modification is effected on or after the effective date of

In addition we would like to see " written" inserted before rental
agreement. In section 13 is states that the landlord shall offer the
tgnant the opportunity to sign a written agreement. Our experience
with verbal agreements is that people who enter into verbal agreements
are not even aware they have obligated themselves to any term.



HB 2547

; ~

the landlord has agreed to comply with subsection (a) of section 15. o

(a) A landlord shall not demand or receive as rental

deposit an amount or value in excess of two months’ rent. -

(b) All rental deposits shall be held by the landlord for the tenant, Page 6, Section 12 (b) Line 7 & 8 This would allow the landlord to put
who is a party to the agreement, in a bank, credit union or savings this money in any type of account. This would especially be helpful too
and loan association which is insured by an agency of the federal mom and pop operations who have no formal accounting system.

government. Rental deposits shall not be commingled with the per-
sonal funds of the landlord. All rental deposits may be held in a

trust account, which may be a common trust account and which may Page 6 Section 12 (c) Line 12-14 " of ter‘ming’cion of 'tenincy gnd receipt
be an interest bearing account. Any interest earned on a rental of the tenant's mailing address or delivery 'lnStF‘U?t‘lon§ Th?S.ShOMd
deposit shall be the property of the landlord. o ' be deleted and should simply say return of possession; 1in adq1t1°n

(c) A landlord shall, within 30 days from the date of termination receipt of the tenant's mailing address or delivery instructions should
of the tenancy and receipt of the tenant’s mailing address or delivery be stricken. If this is not done it WO'Lﬂd mean ,that the landlord WOL_”d
instructions, return the rental deposit to the tenant or furnish to be required to return the deposit or give an written statement even if
the tenant a written statement showing the specific reason for with- the tenant had not removed the trailer from the ]o‘t': anq wc?u'ld be. ¢
holding of the rental deposit or any portion thereof. If the rental required to get the tenants new mailing address.wmch is impossible i
deposit or any portion of the rental deposit is. withheld for the the tenant has moved out in the middle of the night.

restoration of the mobile home space, the statement shall specify
the nature of the damages. The landlord may withhold from the o~
rental deposit only such amounts as are reasonably necessary for the - ;
following reasons: 4 ~A

(1) To remedy a tenant’s default in the payment of rent or of
other funds due to the landlord pursuant to the rental agreement.

(2) To restore the mobile home space to its condition at the
commencement of the tenancy, ordinary wear and tear excepted.

(d) In an action concerning the rental deposit, the burden of
proving, by a preponderance of the evidence, the reason for with-
holding all or any portion of the rental deposit shall be on the

landlord.
(e) A landlord who fails to provide a written statement within Page 6 Section 12 (e) line 31 again strike termination and insert return
30 days of termination of the tenancy and receipt of the tenant’s —> of possession.

mailing address or delivery instructions shall forfeit all rights to
withhold any portion of the rental deposit. If no mailing address or
Instructions are provided to the landlord within one year from the
termination of the tenancy the rental deposit shall revert to the
landlord and the tenant will be deemed to have forfeited all rights
to the rental deposit. -

(fy Upon termination of a landlord’s interest in the mobile home
park, the landlord or the landlord’s agent shall, within a reasonable
time, transfer the rental deposit, or any remainder after any lawful
deductions to the landlord’s successor in interest and notify the
tenant of the transfer and of the transferee’s name and address or ~_.-
return the deposit, or any remainder after any lawful deductions to
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sonable cost or the fair and reasonable value thereof, to be applied
toward payment of rent on the next date when periodic rent is due
or, if the rental agreement is terminated, for immediate payment
by the landlord.

(a) If the landlord fails to deliver physical possession of
the mobile home space to the tenant as provided in section 14, rent
abates until possession is delivered and the tenant:

(1) Upon at least five days’ written notice to the landlord, may
terminate the rental agreement and upon termination the landlord
shall return all of the security deposit; or

(2) may demand performance of the rental agreement by the
landlord and, if the tenant elects, maintain an action for possession
of the mobile home space against the landlord, or any person in
wrongful possession, and recover the damages sustained by the
tenant.

If a person’s failure to deliver possession is willful and not
in_good fai n _aggrieved party may recover from such person an
amount not more than 1 7z months perioa'i'c'rent@l /2 times the
actual damages sustained by such party, whichever is greater.

Sec. 24. If the landlord unlawfully removes or excludes the ten-
ant from the mobile home park or willfully diminishes services to
the tenant by interrupting or causing the interruption of electric,
gas, water or other essential service to the tenant, the tenant may
recover possession, require the restoration of essential services or
terminate the rental agreement and, in either case, recover an
amount not to exceed 1 !/2 months’ periodic rent and 1 !/2 the actual
damages sustained by the tenant.

Sec. 25. (a) Except as provided in this act, if there is a material
noncompliance by the tenant with the rental agreement, the landlord
may deliver a written notice to the tenant specifying the acts and
omissions constituting the breach and that the rental agreement will
terminate upon a date not less than 30 days after receipt of the
notice if the breach is not remedied in 14 days. If there is a non-
compliance by the tenant with section 17 materially affecting health
and safety, the landlord may deliver a written notice to the tenant
specifying the acts and omissions constituting the breach and that
the rental agreement will terminate upon a date not less than 30
days after receipt of the notice if the breach is not remedied in 14
days. However, if the breach is remediable by repair or the payment
of damages or otherwise, and the tenant adequately remedies the
breach prior to the date specified in the notice, the rental agreement
will not terminate.

(b) If rent is unpaid when due and the tenant fails to pay rent

page 12 Section 23, gb)"1in
should be change to "or .

e 18 the "of between rent and 11

/2 times
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paid in full, or an agreement reached with the legal owner and the
landlord. The legal owner or lienholder shall be liable to the landlord
for the landlord’s reasonable costs of removal, storage and sale of
the abandoned mobile home, at the option of the landlord.

(c) A required standardized registration form shall be flled out
by each tenant, upon the rental of a mobile home space, showing
the mobile home make, year, serial number and license number and
also showing if the mobile home is paid for, if there is a lien on
the mobile home, and if so the lienholder, and who is the legal
owner of the mobile home. Thé registration cards or forms shall be
kept on file with the landlord as long as the mobile home is on the
mobile home space within the mobile home park. The tenant shall

*give notice to the landlord within 10 days of any new lien, changes

of existing lien or settlement of lien. Intentional falsification of the
registration information by the tenant, or intentional concealment of
changes in lien status with failure to report such changes to the

“landlord, shall give the landlord the option to terminate the tenancy

after three days’ notice to the tenant.

Acceptance of performance by the tenant that varies
from the terms of the rental agreement or rules subsequently adopted
by the landlord constitutes a waiver of the landlord’s right to ter-
minate the rental agreement for that breach, unless otherwise agreed
after the breach has occurred. -

Sec. 29. (a) The landlord may terminate a tenancy only as pro-
vided in this act.” - ’ ’ : : ,

(b) Notwithstanding section 18, if the tenant remains in posses-
sion without the landlord’s consent after expiration of the term of
the rental agreement or its termination, the landlord may bring an
action for possession and recover actual damages. If the tenants
holdover is willful and not in good faith the landlord in addition
may recover an amount not to exceed 1 !z months’ periodic rent
and 1 !/ the actual damages sustained by the landlord. In any event,
the landlord may recover reasonable attorney fees and court costs.

Sec. 30. (a) If the tenant refuses to allow lawful access to the
mobile home space, the landlord may terminate the rental agreement
and may recover actual damages.

(b) If the landlord makes an unlawful entry or a lawful entry to
the mobile home space in an unreasonable manner or makes repeated
demands for entry otherwise lawful but which have the effect of
unreasonably harassing the tenant, the tenant may obtain injunctive
relief to prevent the recurrence of the conduct or terminate the
rental agreement. In either case, the tenant may recover actual
damages not less than an amount equal to one month’s rent plus

Page 14 Section 28 should be reworded.
being referred to .

constitutes a waiver of the landlord's right to terminate t

gg;iST:gF from that breach, unless otherwise agreed after the breach has



TESTIMONY BEFORE THE STATE OF KANSAS HOUSE OF REPRESENTATIVES JUDICIARY COMMITTEE

March 18, 1991

My name is Edward P. Dutton, and I reside at 2120 Louisiana St. in Law-
rence. I would like to ccmmend the Chairperson of this Committee, John
Solbach, for his outstanding representation on our behalf in theCity of
Lawrence and Douglas Co.

Although I amnot a tenant of the Green Acres Mobile Home Park in Lawrence,
I became involvedwith the residents there when they made their presenta-
tion before the Lawrence City Commission concerning their water problems.
It has become obvious that mobile home dwellers do not enjoy the same pro-
tection under the law as other citizens.

Three of us will make presentations today outlining the problems and re-
commending remedies: Susan Kennard, President of the Green Acres Mobile
HomePark Tenants' Association; Julia Pitner, Executive Director of the
Consumer Affairs Association of Douglas Co., and myself

We have prepared a packet foryou, which includes the following:

1. A statement by Lawrence City Manager Mike
Wildgen to Tom and Katy Hochstetler indicat-
ing how mobile home residents are presently
treated under the law in our community.

2. A list of states without laws specifically
protecting manufactured home park residents.
As you will note, Kansas is - in a minority of
states.

3. A statement from Kay Kent, Administrator of

the Lawrence-Douglas Co. Health Department,
in which she advises residents not to drink

tke water at the Green Acres site.

4. A general background statement on the situation
at Green Acres that was part of a widespread
mailing to citizens in Douglas Co.

5. Susan Kennard's statement to the Lawrence City
Ccmmission.

We appreciate the opportunity to make our statements today. If the
lessons learned through the experiences of the residents at Green Acres
Mobile Home Park produce legislation to prevent others from suffering,
our work will not have been in vain. Thank you.

HITVD
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CITY COMMISSION

MAYOR
MW SHIRLEY MARTIN-SMITH
'/ COMMISSIONERS
vy K

ANS AS ROBERT L. WALTERS
DAVID PENNY
MIKE RUNDLE
CITY OFFICES 6 EAST 6th BOB SCHUMM

MIKE WILDGEN, CITY MANAGER BOX 708 66044-0708 913-841-7722

January 29, 1991

Tom and Kathy Hochstetler
1652 I11inois Street
Lawrence, Kansas 66044

RE: Green Acres Mobile Home Park
Dear Mr. and Mrs. Hochstetler:

In response to your letter, I want to provide you with some current information.
As you may know, mobile homes are treated differently than traditional housing
in several ways. They can be classified as personal property, not real estate,
by the appraiser. The Landlord-Tenant Act also makes a distinction, in some
cases, under it's "dwelling unit" definition. The City's minimum housing and
building codes cannot regulate mobile homes, because a federal law directly
preempts local regulation of the construction and interior features of mobile
homes. This law prohibits application of our local plumbing code, including
dwelling water pipe sizing requirements, on mobile homes. In addition, Kansas
is one of several states without laws specifically protecting manufactured

home park residents.

In spite of these restrictions, the City has been trying to get the property
owner to make improvements. [ have two staff members assigned to this issue.

They have worked with the Public Health Department who has inspected the

park, and Public Health is requiring the owners to make improvements. Health
officials met with the Qandil's last week and will again on Friday of this

week. The water lines are private property though, and the City has no authority,
nor would we want to, I believe, to go on to that property and make repairs.

A site built home or apartment would not be repaired or replumbed by the

City if 1ines were clogged, broken or undersized. That is the property owner's
responsibility.

Unfortunately, if the property owners take no responsible action, the water
may have to be shut off to the entire park. This is hardly the answer we
or you would want to see happen. That remedy punishes the people we are
trying to help.

In addition, there are conflicts in the complaints received. We have received
calls saying, "our water is fine; that lady (at the City Commission meeting)
doesn't represent me". There are also disputes about who is responsible

for hooking up the plumbing of the individual mobile home to the private
water distribution system in question.



I am attaching copies of letters and report that might give you additional
insight about this issue.

cc:

Representative Charlton
City Commission

Respectfully,

P

Mike Wildgen
City Manager

532
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States Without Laws
Specifically Protecting
Manufactured Home Park
Residents

Alabama
Arkansas

Seopa

( © Kansas )

entucky

Louisiana
Mississippi
Mi :
Montana
North Carolina
Oklahoma
South Carolina
South Dakota
Tennessee
Texas

West Virginia
Wyoming
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LAWRENCE-DOUGLAS COUNTY HEALTH DEPARTMENT

336 Missouri, Suite 201
Lawrence, Kansas 66044-1389
913-843-0721

MEMORANDUM

DASBE S Jia RUQEY A 2i28 M908
JHO)& Residents of Green Acres Mobile Homes & Wade Qandil
FROM: Kay Kent, R.N., M.S., Administrator/Health Officer Kﬂ<'

RE: Drinking Water

The water samples, collected January 9, 1991, were tested
by the Laboratory of the Kansas Department of Health and
Environment and did not show any evidence of bacteria.
However, the Water Pressure Test Survey on January 21,
1991, showed that the water pressure is inadequate in the
Green Acres Mobile Home Park.

Low water pressure can cause conditions where contamination
could enter your household water supply. Therefore, until
further notice, we advise the residents of Green Acres
Mobile Homes not to drink, prepare food or wash dishes with
the water. The water can be used for bathing and general
household cleaning.

Drinking water can be obtained free of charge from the City
of Lawrence Water Treatment Plant at 3rd & Indiana Streets
(841-1601). You need to bring your own water containers.
We are working with the owners to correct the problem.

If you have questions call the Environmental Health staff
at 843-0721.

i



GREEN ACRES IS NOT A PARADISE!

"Even poor people should be allowed to have water."

"I am scared to use the water, and my children are
not eating the way they should."

"I'd move, but I can't afford more than $95 a month."

"I think some of the people who live here are too
scared to complain."

In a community that prides itself on its neighborliness, how can we allow
our neighbors to go without water? Does this sound like a caring, compas-
sionate community?

This paper describes the plight of our fellow citizens at the Green Acres
Mobile Home Park on 1045 E. 23rd St. This issue is not a conservative vs
liberal one; it's about people expressing concern for one another in a
way that assures health and decency standards for every citizen.

This winter and last winter water to residents of the Park went out com-
pletely just before Christmas, and although some water pressure has re-
turned since then, it is not enough for residents to count on. To make
matters worse, the Douglas Co. Health Department on January 22, 1991, is-
sued the following warning to residents: "Low water pressure can cause
ccnditions where contamination could enter your household water supply.
We advise you not to drink, prepare food, or wash dishes with the water."
Some residents withheld their rent with the intent of paying it when the
water deficiency was corrected. Park owners Joann and Wade Qandil threat-
ened residents with gas shut-offs and did hand out several eviction no-
tices. Lawrence City officials said the problem is with low water pres-
sure from water lines too small to serve the mobile home park.

Many of the residents have not taken their plight passively. The first
thing they did was to make an appeal to their City Commission on January
8, 1991, to ask for help. They left the meeting without feels of support
or assurance of help. They organized and have picketed the Park. They
have also hired an attorney, Bob Eye. An escrow account has been set up
to accept their rent until their grievances have been remedied. A legal
defense fund has been established by a group of fellow citizens in the
community at large. Drinking water is being hauled across town from the
water treatment plant by a sympathetic family in Lawrence.

It is possible that by the time this paper is read, the City will have
intervened on behalf of the mobile home residents by requiring the Qandils
to have the work done that is required to assure safe health standards

and meet their contract agreement with tenants. Some of the residents
have stated that the condition of their sewer system and gas service al-
SO concerns them because of the odors they experience. But even if the
City does correctly assert its authority on behalf of its citizens, slum
landlording cannot be tolerated! Residents in the Green Acres tragedy



have suffered physically, emotionally, and financially. To assure re-
dress in these areas and to prevent future victimization, the role of

the law is important. Justice through the courts is not always swift.
but the residents of Green Acres and their supporters are ready to use
thilstteol.

There are several ways to help our fellow neighbors at Green Acres:

Donate water jugs (5 gallon preferred)
Call 813-8185 if you can help.

Contribute to the GREEN ACRES DEFENSE FUND,
First National Bank of Lawrence.

Write a letter or telephone City Commis-
sioners demanding an ordinance that protects
new residents with their water hook-ups.
Contact Representative Betty Jo Charlton

in whose district the tenants live to in-
iate appropriate state legislation to as-
sure mobile home residents safety and de-

cency standards afforded to other home
owners.

NO MAN IS AN ISLAND,

ENTIRE OF ITSELF: EVERY MAN IS A
PIECE OF THE CONTINENT, A PART »
OF THE MAIN. ANY MAN'S

DEATH DIMINISHES ME, BECAUSE

I AM INVOLVED IN MANKIND:

AND, THEREFORE, NEVER SEND TO
KNOW FOR WHOM THE BELL

TOLLS, IT TOLLS FOR THEE.
Jchn Donne

Contact persons: Tom & Katy Hochstetler, 1652 Illinois St., Lawrence, KS
Telephone 841-1033

‘\
)



@ \Rxx Hnm%&mw d

Roaosas Qovsrdasrmaseis QAveoo

O L Earsr QR2A Y Sox AR

Anr u‘Q\L X oncaas, OO :;\‘LQ"\ACXL;VQ@?T\LLQD\‘Lx &ﬁ\‘ﬂ\.mdm L‘)ﬂfmg sSanta

Aaneaay Al eny s A sk o\b-\_)r\&_ Hasesrm Qonis TR Ly Horee (Pask

Oppmoac e e Cox L Coviermon ) Corammmimme s s ey O daen \SLD):;L_

e i aEsva boﬁ;cn\\xi(m‘ﬁ\:thQ{ﬁ XNeX s\ c0onX. o

L L et S o Y L‘Xi_m;ts—\ G\D% ne o-\n;\ NOW C\{\Qxxnﬁ‘\ - EOE N a s TS

e eEhasha AN SerammmeT condd S0 misre s Yos comapeniag s

Lﬁmllntk&L. Sea~me X\Lég Laads asad Qmm qud\& Ssa ThoX

F0ewe Ao e Cass s hmmuw\r\ Qde\‘ mkﬂmc\mﬁ\b TSy

e asa Y akien qu oo g N ey g POk e SN asneA s o o X \{Bv

Coen ot VA Fheoroy WD Q\ka Q_L_‘bu\ QQC&LJ;LC«‘:‘;&\QK riNo X

Qs QC\&J‘@AAX Q  orma ‘Ql‘:’&L‘K Obg.%\x;“;\&__ o, )\.Lm '\_73 o Ay *Ou‘nei\;:::\\ﬁ

T s e ey s ey . Qeen mondnx)& ‘Q{;mxxmga\%:

e e s s (\,\t;c_kxg d{\quL—K\QLxC\K&J\D CovverSs Yo a v e \.\lex\'v‘r

» & — + hY g
PO Y - T L . Fab.WE NN i T e | Ty sl osas o X N e

\

mixif Ao \mb‘tlxo LS AL’ 9 ?L%‘*QA m\gml& Aoamcsm ey T e

"Cxxi~§u _{\ﬁﬂ_xk I ATENG e Oy e C‘)._C\x:s:k‘nmf\ AACYT T g =N

R wil Y. U ‘—\_Aom A s WA G ‘v(\)hq ‘Damxﬁﬁ(\ ‘{B(\(‘\(\): @L_\x;-r\‘;:\"u;m(}% 5

Qm‘t‘cxsm\mamm O o 30 asmTeay e Soeu s e e A v x\hlﬁL\.\S@\_Q .

Comcemsnacd Corermearroansroady, Lp;‘(m&m Do S e s XA e O

s A er~ErS TS X ACC e~ D tmmgrn AT R G n a e Cn nte Uhnd ol vc SN

S S @)(\AAKHLC a&&_\‘t Lo O f\:&i\:‘m Q\b\kﬁn)\isﬁ\c\;( s n T G
<
~N e g, S LS .& e)_, T Yavre—e TeasrOnarn U e OO NI . 02 W~ m“\’\

W““\d—@.ﬁ/\@& Sy %av%\,g? 8t J\&é‘xf%&:\x ‘%g_a&y A_,vt:.x_,rﬁw

Q&’Z‘Z«/éw
S S;.




= —y

O T Oy upmkan —— N q;cxl?\ NOOR ~alasses Corme o Tt nas

A\

o omkasnd e et et N athvw alel h i et b -t ata) qﬁmod XN 3 wo oS

O
. j] s
Oiosmeves Avs—asats O rm oo S Oy

\jr‘r\ U\Lﬂmq Lh;mOL aave Ny X ng\x\:\nrsar\ﬁa_(“\ t\'\\’b s ~

.

e oSy Anns s eV Yoo e s e v ve Desers rxvrmenye O A

Tt tne cpneonolocean e oot hnen s Qoaml&x'mb \\&bm)\m
)

B\
N

Q\D\an—}\‘;r&\ o e oru Y A naer Masse e d ey {Smd kJ\Q\\“LC{\TY\xOL;‘

Y *
AT ot TR G e C:\D\L‘.DQL*\C\ Tl Yal e ¥Wo X No v vve

'

Vo ey Ar e e O s O C.Qs—\r\j_“k &\D\Gm;\ T N0 BN AT et~ o"bouz -
> S 5 _Q

~ Y Y

OR co~y 09 Sy e =GR Y et AR TN ey e ey as e T 9

, - 2
IO Mesery e sXacre. . aXx Neort SeCs. AL s e o X rSAeSNe 9w Y

[N ot e mtmt‘ﬁ&\Ak_GL e OV O e IR N As Qe Oy o TS .

O .

3
N N Y - B S -
SIS T WA - S SN S U TG ol T DS G e IS GG Smeesoe=x Ol

. . ‘.

!\J



. - (-\J
Cars A Cou s (emerst M S .= S C\m‘rb\ﬂ x&a\\Jm\n o smaA ey

s o X A lamnsd ax sy Foaex N om o aNRam Xk o D230 A

T s X Q\Sm Q-Am«—x\;’xx, Ao Oorue \Qm(‘-.\;bx sl et =ttt

_::\);.{\x\;\.\‘:\__'k' p %\p R -J\DCLLAQ &\S:LCQ\D\QLJ\X \3‘\&,&&): e et Y SR IR N N9

YAase alme sy miarngd oy 9 Cn T Q0O A TOX e EY._TLNGS

Pt e ot et o=t oo o \\’\&-\d ME(\_S‘-.:\_% {\t‘fx \T\mﬂ\l‘t\gxm\&m

asra O\L)"a m\(/’thmxz_ o asrbre s e \Q\Q\hu)_j-? “XONAY e

)

—menna A MOT SYave e oM aave aaver A s e o e C\i)—g(}‘hmc&\ﬁ\x\

om‘\c\x‘t’;mn e mmie m{;mmu( %\m*r\ X Y\g D\de‘xi‘ﬁa [z Ui B SN O e O

SAANsA L ﬂgcx\k Ay
T \ AN S

S Gf(\m&‘\ cm\ﬁ\{‘\b\\mﬁhk &lt§§m e C\g\pm«-ﬁc&r?{\&c\ G

() e et o n a B~ S UL G o C\x\\?\-\ b\fmm’vﬁx. D i m s v A .ucnxsue_d

N

it 0sss Yo ee d o Arsrm ASea s X wsidNNan Gy wmeen X as—o

e e AT \{6;&\ T R o TS S Snsoon o ™ X N e 3

——

NS LS = AT el STt wWa) ‘\’\’T\ AT KOy D ulah ek e a N

= _‘_A;GLL\C\ —~aY e ‘-{b*;nvf\'\vx\\mr\ %t’f\q Q{\h \t‘\);&’&h R s A

oL SX v\(\(\‘\A TS C‘QC;\‘Y\C\\“ [ S SN Y G@mx?x\\&xrem D et TR N MRS s e

R W e € T el ey Q\b\_\%\m(\ AW il e B W | \I\QCXL)Q_ X~k g.i\b(\r\j‘ T Q)O

ey VO \_‘Qnrh\s&g s oy e osae A X0 9 \\%ﬂxkﬂ Oy e :

LS 2 SN oy S N e A Lo e o O KL 0 g Y e o —

Aot e So T omben VWA Qs aof Gendd eNe ex e o
Y S X Ly

c Q“Y‘A"\_B;AC\ e L Oy Y Q\YDL‘(\_}:MA \_‘QQQI\\LSL e yesia e ONTeend —

ATy s ~Narne o Q_nrr\\kcxml %‘\-‘\\ QA AN e ac—a Saoase

. ~ ) » *
N e e e el e e T U L\XD‘t N \ATJ\LQM O 0o ng = Mo sr~arest Qo o X OF

e e WP S L MRS WNE SN 5 o N I w'el Y- 6 = AT e PR N e et b S W \dﬁ X

N ~ ¥ ~ N . Al )
relu e mte lh S w) QDC:L&X s oTiornes SOt ne ismbhemae Aol o oM e e aen

LIS CONTNG e X o QLD“(_X\Q Q‘dekb ) Wi SRS c%e\. o ) 3:35:.(\4{\ N

-4 nm AL\C‘.\\*LMO \A_;L"L LS N e S e W GhE)D .
- S T N

SIS o e e T A il e e e et m e o ("‘\d‘r\d_(‘\ e N g\\md;

B i I i e e e W S ,“:)}c::_;ﬁm\_\,g; B N \,;__,\_9,1_ N Yoo

6-3



\},LQ_s—n C‘\\xxﬂ O_md kkf\x:ézd Ls‘ﬁ v th\x\ v SR g\;\mmk\‘\_x NI

¢

o~ . \
NN ¥ o L O o th.g‘bm;gb ’Cm%&&imejgka—\C\*h C}\Q\P{\(‘
\_._‘%__

Cxy Do oo s s s ’cjﬁ&_\;gxrc T S L Y Q\QMC‘L.X&}D. Qe XX

N . - A
SYNa T e O o @\ka omm‘%cxxw ey s TN 9 oy Y Srha o,

No o ey =& oot ned Yo cor~kA o X &m@ %tm Tarrma s

el a iy QDMDQ;C\‘—A,N\? Lade Fne COOLACCIS 8 Sy C\)Dij\_sL BN resa o

Qons v Yoo e o et &HmCmYLmj e Yacsse Ay AR g Tiera e

Q'\Q*cho ‘\ﬁg\umﬁr\ QAW ‘:%Q‘ka\’\m @C\\m‘i__ Ass—onyvyers XX\ g

Vet a B EEE . = o*\ Shm\ﬁm 3 ‘C\D@%\Q;L_C\&ﬂ\& Q\D-’c_‘fu

o~ - - .
A Al .
Areceser~ QO onsom dasa o Qo TiOrS  ~oen =oral Y, cenem X

e X e nbugc\x§ [ o 2 Q'L‘r;& I A N T L S

ree e N o L{\thﬁm_m Asxmjr-%o.md S ock o £N0g o —
\

0 NYs A \.r‘:\nno‘g\&)\h

ﬁrr\ NS e ® e~ B i A L\ . ‘\.XQ\\LQ,‘ [ N e cltm&j‘f\b O\b \[DL}R Q;Yxl Qﬁ\d

Cornsmaacon S, . Cacarn s c;‘sdr xno \-}\l&x\—\ e e armd A —

-~

N T . 5 T W o e o L Wne \B&xmc‘e‘m;xm (. N, U - N . ~ ] * o

| P e W W8 Y \_,.\Dmsi W\L\\qmph e A NS Oua. O s OYTOLSTOL D

N
_{\C\;,\)\?.\ SN,o PR~ S S M\mxa S e T s A d OvTex —~g CA TS L\xx‘k‘

Oa s > %wa\\-k \ax_.z\_ R Y e llB =S n s i

. N O ™\
Toone QVauSshin = Say Stass




House Bill No. 2547
House Judiciary Committee
March 18, 1991

Testimony of Paul Shelby
Assistant Judicial Administrator
Office of Judicial Administration

Mr. Chairman:

I appreciate the opportunity to appear before you today
on House Bill No. 2547 which creates the Mobile Home Park
Residential Landlord and Tenant Act.

I invite your attention to what seems to be incompatible
provisions of the act. On page 1, beginning at line 35, the
proposed bill reads, "An action under this act may be brought
as a small claim pursuant to the provisions of the small
claims procedure act." Not many of the landlords or residents
who will read this sentence if it becomes law will understand
that the only claims which can be brought under the small
claims procedure are for claims for damages.

Later in this bill, several references are made to
injunctive relief which is made available; for example, see
lines 31 through 33, page 11 and lines 37 through 42 page 14.
To a person unschooled in interpreting statutes, it would seem
that filing a claim pursuant to small claims procedure would
support the issuance of an injunction. However, district
magistrate judges who often administer small claims cannot
issue injunctions in normal circumstances (see K.S.A. 1990
Supp. 20-302b) and the Code of Procedure for Limited Actions which
supplements small claims procedure specifically excludes
injunctions from its coverage (see K.S.A. 1990 Supp. 61-1603).

I therefore request that the words "for damages” be
inserted immediately after "action" on line 35 of page 1 of
the bill so that the sentence would read, "An action for
damages under this act may be brought as a small claim pursuant
to the provisions of the small claims procedure act."

Thank you for your attention, and for your consideration
of the foregoing recommendation. Adding these two words will
earn you the gratitude of Clerks of the pistrict Court and of
District Magistrate Judges who bear the brunt of explaining
the limitations of small claims procedure to the public.
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KANSAS MANUFACTURED HOUSING ASSOCIATION

TESTIMONY BEFORE THE
HOUSE JUDICIARY COMMITTEE

TO: Representative John Solbach, Chairman and
Members of the Committee

FROM: Terry Humphrey, Executive Director
DATE: March 18, 1991
RE: House Bill 2547

Mr. Chairman and members of the committee, I am Terry
Humphrey, Executive Director of the Kansas Manufactured
Housing Association (KMHA). KMHA supports HB 2547 and we
have worked on this proposal with Representative Bill Roy and
Topeka Housing and Credit Counseling.

In short we feel that HB 2547 provides a good balance between
landlord and tenant concerns. However, we do recommend a few
changes to the bill that will improve it. Attached to my
testimony is a balloon with the recommended amendments and I
will go through these changes for you:

1) HB 2547 needs a definition for a "recreational vehicle™”
so that the bill will address the tenant who lives in an RV
in a mobile home park. While this is not a typical situation
it does occur.

2) The bill needs to define a manufactured home because
mobile homes have not been built since 1980 according to
federal law. Likewise this Act should be titled the
"Manufactured Home and Mobile Home Landlord and Tenant Act."

3) In Section 6 (f) line 7 and Section 6 (g) line 14: the
wording manufactured home community should be added in light
of the issue I previously mentioned.

L) In Section 9 (b) line 38: "fair market value" should be
deleted and "amount verbally agreed to" added. Rational: 1In
most instances if there is no rental agreement there is a

verbal agreement.

5) In Section 9 (d) line 4: "60 days" should be deleted and
"30 days" inserted. Rational: As a practical matter, today
most communities have a 30 day notice to evict or terminate
provision and it seems to work well.

FIUD
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For example when a tenant sells their home and gives notice
to the landlord they are not obligated to pay rent for more
than 30 days. In many cases the buyer of the home wants to
take possession or move the home out in less than 30 days.
Therefore, 60 days would create a hardship for the tenant.

Also, there are primarily two reasons to terminate a tenant -
nonpayment of rent or rules violation. In some instances
"there maybe a serious violation of the rules that is creating
serious problems for other tenants. In this case a 60 day
waiting period is to long.

6) Section 18 (c¢) (5) line 34: after agreement add "unless
agreed to in writing." Rational: There may be some
improvements that both the landlord and tenants want to make
involving concrete that can not be removed without damage
such as shed bases.

7) Section 23 (b) line 18: "of" should be "or". Rational:
This appears to be a typographical error.

8) Section 27 (c) line 7: delete "license number."
Rational: Manufactured homes no longer have a license
number.

Also, under this section we recommend adding "a tenant should
list the names of other occupants in the home and notify the

landlord if occupants change." Rational: A landlord needs to
know the names of residents for a variety of reasons such as:
safety, law enforcement and rules violation.

9) Section 28 line 20: delete "rules". Rational: in this
section if a tenant varies from the lease or rules agreement
and the landlord does not correct it, the behavior is
presumed acceptable. However, with regard to rules
violations a landlord may not be aware of it until another
tenant raises the issue or something else occurs.
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Sessivn of 1991

HOUSE BILL No. 2547

By Committee on Federal and State Affairs

3-4

AN ACT enacting the mobile home parks residential landlord and
tenant act.

Be it enacted by the Legislature of the State of Kansas:

Section 1. This act shall be known and may be cited as the
mobile home parks residential landlord and tenant act.

Sec. 2. Unless displaced by the provisions of this act, the prin-
ciples of law and equity, including the law relating to capacity to
contract, mutuality of obligations, principal and agent, real property,
public health, safety and fire prevention, estoppel, fraud, misrepre-
sentation, duress, coercion, mistake, bankruptey or other validating
or invalidating cause supplement its provisions.

Sec. 3. (a) The remedies provided by this act shall be so ad-
ministered that the aggrieved party may recover appropriate dam-
ages. The aggrieved party has a duty to mitigate damages.

(b) Any right or obligation declared by this act is enforceable by
action unless the provision declaring it specifies a different and lim-
ited effect. '

Sec. 4. The provisions of this act shall not apply to an occupancy
in or operation of public housing pursuant to any federal law or
regulation with which it might conflict. This act shall govern the
rental of mobile home space in mobile home parks, but the resi-
dential landlord and tenant act (K.S.A. 59-2540 et seq. and amend-
ments thereto) shall govern the rental of mobile homes.

Sec. 5. (a) The appropriate district court of this state may ex-
ercise jurisdiction .over a landlord or tenant with respect to conduct
in this state governed by this act or with respect to any claim arising
from a transaction subject to this act. An action under this act may
be brought as a small claim pursuant to the provisions of the small
claims procedure act. In addition to any other method provided by
rule and regulation or by statute, personal jurisdiction over a landlord
or tenant may be acquired in a civil action or proceeding instituted
in the appropriate district court by the service of process in the
manner provided by this section.

(b) If a landlord is not a resident of this state or is a corporation
not authorized to do business in this state and engages in conduct

Need Recreational Vehicle definition.
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in this state governed by this act, or engages in a transaction subject
to this act, the landlord shall designate an agent upon whom service
of process may be made in this state. The agent shall be a resident
of this state or a corporation authorized to do business in this state.
The designation shall be in writing and filed with the secretary of
state. If no designation is made and filed or if process cannot be
served in this state upon the designated agent, process may be served
upon the sccretary of state, but the plaintiff or petitioner shall forth-
with mail a copy of this process and pleading by certified mail,
retumn receipt requested, to the defendant or respondent at that
person’s last reasonably ascertained address. If there is no last rea-
sonably ascertainable address and if the defendant or respondent has
not complied with subsections (a) and (b) of section 13, service upon
the sccretary of state shall be sufficient service of process without
the mailing of copies to the defendant or respondent. Service of

process shall be deemed complete and the time shall begin to run

for the purposes of this section at the time of service upon the
secretary of state. The defendant shall appear and answer within 30
days after completion thercof in the manner and under the same
penalty as if defendant had been personally served with the sum-
mons. An affidavit of compliance with this section shall be filed with
the clerk of the district court on or before the return day of the
process, or within any further time the court allows.

Sec. 6. Subject to additional definitions contained in subsequent
sections of this act which apply to specific sections thereof, and unless
the context othenwise requires, in this act:

(a) “Building and housing codes” includes any law, ordinance or
governmental rule and regulation concerning fitness for habitation
or the construction, maintenance, operation, occupancy, use or ap-
pearance of any mobile home park, dwelling unit or mobile home
space.

(b) “Business” includes a corporation, government, governmental
subdivision or agency, business trust, estate, trust, partnership or
association, two or more persons having a joint or common interes
and any other legal or commercial entity which is a landlord, owngf,
manager or constructive agent pursuant to section 13.

(c) “Dwelling unit” excludes real property used to accom
a mobile home. :

(d) “Landlord” means the owner, lessor or sublessor of a mobile
home park and it also means a manager of the mobile home park
who fails to disclose as required by section 13.

(e) “Mobile home” means a structure which is:

(1) Transportable in one or more sections;

modate

N/

"Manufactured Home'" means a structure which is
subject to the federal manufactured home
construction and safety standards established
pursuant to 42 U.S.C. &5403.

)
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w0+ (2) (A)'-when in the traveling mode, is eight body feet or more
~-in width and 36 body feet or more in length or (B) when erected
. on site, is 320 or more square feet; and :

(3) built on a permanent chassis and designed to be used as a

-~ dwelling, with or without permanent foundation, when connected
. to the required utilities.

G-

- (f) “Mobile home park"( shall mean any site, lot, field or tract of

~land upon which two or more occupied mobile homes are harbored,

- either free of charge or for revenue purposes, and shall include any

building, structure, tent, vehicle or enclosure used or intended for
use as part of the equipment of such home park.

(g) “Mobile home space” means a parcel of land for rent which
has been designed to accommodate a mobile home and provide the

required sewer and utility connections<
(h) “Owner” means one or more persons, jointly or severally, in

- whom is vested all or part of the legal title to property or all or

part of the beneficial ownership and a right to present use and
enjoyment of the mobile home park. The term includes a mortgagee
in possession.

(i) “Rent” mecans a payment to be made to the landlord under
the rental agreement.

() “Rental agreement” means agreements, written or those im-
plied by law, and valid rules and regulations adopted under section
18 embodying the terms and conditions concerning the use and
occupancy of a mobile home space.

(k) “Security deposit” means a deposit of money to secure per-
formance of a mobile home space rental agreement under this act
other than a deposit which is exclusively in advance payment of rent.
() “Tenant” means a person entitled under a rental agreement
to occupy a mobile home space to the exclusion of others.

Sec. 7. (a) If the court, as a matter of law, finds that:

-+ (1) A rental agreement or any provision thereof was unconscion-

able when made, the court may refuse to enforce the agreement,
- enforce the remainder of the agreement without the unconscionable

provision or limit the application of any unconscionable provision to
avoid an unconscionable result.

. (2) A settlement in which a party waives or agrees to forego a

claim or right under this act or under a rental agreement was un-
conscionable at the time it was made, the court may refuse to enforce

. the settlement, enforce the remainder of the settlement without the

unconscionable provision or limit the application of any unconscion-
able provision to avoid any unconscionable result.
(b) If unconscionability is put into issue by a party or by the

or "Manufactured Home Community"
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court upon its own motion the parties shall be afforded a reasonable
opportunity to present evidence as to the setting, purpose and effect
of the rental agreement or settlement to aid the court in making
the determination. ‘

Sec. 8. (a) An individual has notice of a fact if the individual has
actual knowledge of it, has received a written notice of it or, from
all the facts and circumstances known to the individual at the time
in question, has reason to know that it exists. An individual knows
or has knowledge of a fact if the individual has actual knowledge of
it. An organization has notice or knowledge of a fact relating to a
particular transaction when the fact is brought to the attention of
the individual conducting the transaction and, in any event, from
the time the fact would have been brought to that individual's at-
tention if the organization had exercised reasonable diligence, but
such knowledge shall be subject to proof. :

(b) A person notifies or gives notice to another by taking steps
reasonably calculated to inform the other in ordinary course whether
or not the other actually comes to know of it. A person receives a
notice when it comes to that person’s attention. A landlord reccives
notice when it is delivered by hand or mailed by registered mail to
the place of business of the landlord through which the rental agree-
ment was made or at any place held out by the landlord as the
place for receipt of the communication or when it is delivered to
any individual who is designated as an agent under section 13. A
tenant receives notice when it is: (1) Delivered by hand to the tenant;
(2) mailed by registered mail return receipt requested to the tenant
at the place held out by the tenant as the place for receipt of the
communication or, in the absence of such designation, to the tenant’s
last known place of residence other than the landlord’s mobile home
or mobile home space; or (3) posted in a conspicuous place on the
premises of the mobile home space rented by the tenant.

Sce. 9. (a) The landlord and tenant may include in a rental agree-
ment terms and conditions not prohibited by this act or other rule
of law including rent, term of the agreement and other provisions
governing the rights and obligations of the parties.

(b) The tenant shall pay as rent the amount stated in the rental
agreement. In the absence of a rental agreement, the tenant shall

pay as rent the faie-rental-value~for the use and occupancy of the
mobile home space.

(c) Rent shall be payable without demand or notice at the time
and place agreed upon by the parties. Unless otherwise agreed pe-
riodic rent is payable at the beginning of any term and thereafter
in equal monthly installments. Rent shall be uniformly apportionable

amount verbally agreed to
BN
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from day to day.
" (d) Rental agreements shall be for a term of one year unless
otherwise specified in the rental agreement. Bental agreements shall

be canceled by at least’éﬁ‘days' written notice given by either party.
A landlord shall not cancel a rental agreement solely for the purpose
of making the tenant’s mobile home space available for another mo-

" bile home.

(e) If a tenant should die, the surviving joint tenant or tenant
in common in the mobile home shall continue as tenant with all
rights, privileges and liabilities as the original tenant.

(H If a tenant who was sole owner of a mobile home dies during

“the term of a rental agreement then that person’s heirs or legal

representative or the landlord shall have the right to cancel the
tenant’s lease by giving 60 days’ written notice to the person's heirs
or legal representative or to the landlord, whichever is appropriate,
and the heirs or the legal representative shall have the same rights,
privileges and labilities of the original tenant.

()  Unless othenwvise agreed in wriling, improvements, except a
natural lawn, purchased and installed by a tenant on a mobile home
space shall remain the property of the tenant even though aflixed
to or in the ground and may be removed or disposed of by the
tenant prior to the termination of the tenancy, provided that a tenant
shall leave the mobile home space in substantially the same or better
condition than upon taking possession.

Scc. 10.  (a) A rental agreement shall not provide that the tenant
or landlord does any of the following:

(1) Agrees to waive or to forego rights or remedies under this
act.

(2) Agrees to pay the other party’s attorney fecs.

(3) Agrees to the exculpation or limitation of any liability of the
other party arising under law or to indemnify the other party for
that liability or the costs connected therewith.

(4) Agrees to a designated agent for the sale of tenant’s mobile
home.

(b) A provision prohibited by subsection (a) included in a rental
agreement is unenforceable. If a landlord or tenant knowingly uses
a rental agreement containing provisions known to be prohibited by
this act, the other party may recover actual damages sustained.

Nothing in this act shall prohibit a rental agreement from requiring
a tenant to maintain liability insurance which names the landlord as

_an insured as relates to the mobile home space rented by the tenant.

Sec. 11. A rental agrecement, assignment, conveyance, trust deed
or security instrument shall not permit the receipt of rent, unless

“
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«5) - They are not for the purpose of evadmg the obhganons of

the landlond. L it

:(6) the prospectlve tenant is given.a copy of them before the
rental agreement is entered into. :
(b) Notice of all such additions, changes, deletlons or amend-
ments shall be given to all mobile home tenants 30 days before they
become effective. Any rule or condition of occupancy which is unfair
and deceptive or which does not conform to the requirements of
this act shall be unenforceable. A rule or regulation adopted after
the tenant enters into the rental agreement is enforceable against
the tenant only if it does not work a substantlal modxﬁcatxon of that

- person’s rental agreement,

‘(c) A landlord shall not:
(1) . Deny rental unless the tenant or prospectxve tenant cannot

“conform to park rules and regulations.

. space by tenant at.expiration of the rental agreement.

(2) Require any person as a precondition to rentmg, leasing or
otherwise occupying or removing from a mobile home space in a
mobile home park to pay an entrance or exit fee of any kind unless
for services actually rendered or pursuant to a written agreement.

(3) Deny any resident of a mobile home park the right to sell
that person’s mobile home at a price of the person’s own choosing,
but may reserve the right to approve the purchaser of such mobile
home as a tenant but such permission may not be. unreasonably
withheld, provided however, that the landlord may, in the event of
a sale to a third party, in order to upgrade the quality of the mobile
home park, require that any mobile home in a rundown condition
or in disrepair be removed from the park within 60 days.

-~ (4) Exact a commission or fee with respect to the price realized
by the tenant selling the tenant’s mobile home, unless the park
owner or operator has acted as agent for the mobile home owner

. pursuant to a written agreement. . !

(5) Require tenant to furnish permanent 1mprovements which
cannot be removed without damage thereto or to the mobile home

(6) Prohibit meetings among tenants in. the mobile home park

.relating to mobile home living and affairs in the park community or
. recreational hall if such meetings are held at reasonable hours and

.when the facility is not otherwise in use.. . . e

2Sec.. 19. (a) A landlord shall not have the nght of access to.a

. mobile home owned by a tenant unless such access is necessary to
- prevent damage to the mobile home space or is in response to an

emergency situation. -~ - Cor o SR
~:(b) The landlord may enter onto the mobxle home space at rea-

unless agreed to in writing.

BRI - 144 Rty EERE
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- sonable cost or the fair and reasonable value thereof, to be applied

toward payment of rent on the next date when periodic rent is due
or, if the rental agreement is termmated for 1mmedxate payment
by the landlord.

Sec. 23. (a) If the landlord fails to deliver physical possession of
the mobile home space to the tenant as provided in section 14, rent
abates until possession is delivered and the tenant:

(1) Upon at least five days’ written notice to the landlord, may
terminate the rental agreement and upon termmatxon the landlord
shall return all of the security deposit; or

(2) may demand performance of the rental agrecement by the
landlord and, if the tenant elects, maintain an action for possession
of the mobile home space against the landlord, or any person in
wrongful possession, and recover the damages sustained by the

“tenant.

(b) If a person’s failure to deliver possession is willful and not
in good faith, an aggrieved party may recover from such person an

amount not more than 1 Y2 months’ periodic rent-6f~1 Y2 times the
actual damages sustained by such party, whichever is greater.

Sec. 24. If the landlord unlawfully removes or excludes the ten-
ant from the mobile home park or willfully diminishes services to
the tenant by interrupting or causing the interruption of electric,
gas, water or other essential service to the tenant, the tenant may
recover possession, require the restoration of essential services or
terminate the rental agreement and, in either case, recover an
amount not to exceed 1 /2 months’ periodic rent and 1 /2 the actual
damages sustained by the tenant.

Sec. 25. (a) Except as provided in this act, if there is a material
noncompliance by the tenant with the rental agreement, the landlord
may deliver a written notice to the tenant specifying the acts and
omissions constituting the breach and that the rental agreement will
terminate upon a date not less than 30 days after receipt of the
notice if the breach is not remedied in 14 days. If there is a non-
compliance by the tenant with section 17 materially affecting health
and safety, the landlord may deliver a written notice to the tenant
specifying the acts and omissions constituting the breach and that
the rental agreement will terminate upon a date not less than 30
days after receipt of the notice if the breach is not remedied in 14
days. However, if the breach is remediable by repair or the payment
of damages or otherwise, and the tenant adequately remedies the
breach prior to the date specified in the notice, the rental agreement
will not terminate.
 (b) If rent’is unpaid when due and the tenant fails to pay rent




. after three days’ notice to the tenant.

HB 2547 S
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paid in full, or an agreement reached with the legal owner and the

-landlord. The legal owner or lienholder shall be liable to the landlord
“for the landlord’s reasonable costs of removal, storage and sale of

the abandoned mobile home, at the option of the landlord.
(c) A required standardized registration form shall be filled out
by each tenant, upon the rental of a mobile home space, showing

" the mobile home make, year, serial number and-Heense-riumberand

also showing if the mobile home is paid for, if there is a lien on
the mobile home, and if so the lienholder, and who is ‘the legal
owner of the mobile home. The registration cards or forms shall be
kept on file with the landlord as long as the mobile home is on the
mobile home space within the mobile home park. The tenant shall
give notice to the landlord within 10 days of any new lien, changes
of existing lien or settlement of lien. Intentional falsification of the
registration information by the tenant, or intentional concealment of
change$ in’ lien status with failure to report such changes to the
landlord, shall give the landlord the option to terminate the tenancy

Sec. 28. ‘Acceptance of performance by the tenant that varies
from the terms of the rental agreement orrulessubsequently adopted
by the landlord constitutes a waiver of the landlord’s right to ter-
minate the rental agreement for that breach, unless otherwise agreed
after the breach has occurred.

Sec. 29. (a) The landlord may terminate a tenancy only as pro-
vided in this act.

(b) * Notwithstanding section 18, if the tenant remains in posses-
sion without the landlord’s consent after expiration of the term of
the rental agreement or its termination, the landlord may bring an
action for possession and recover actual damages. If the tenant’s

- holdover is willful and not in good faith the landlord in addition

may recover an amount not to exceed 1 !/2 months’ periodic rent
and 1 /2 the actual damages sustained by the landlord. In any event,

“the landlord may recover reasonable attorney fees and court costs.

Sec. 30. (a) If the tenant refuses to allow lawful access to the
mobile home space, the landlord may termmate the rental agreement
and may recover actual damages. :

(b) - If the landlord makes an unlawful entry or a lawful entry to

the mobile home space in an unreasonable manner or makes repeated

demands for entry otherwise lawful but which have the effect of
unreasonably harassing the tenant, the tenant may obtain injunctive
relief to prevent the recurrence of the conduct or terminate the
rental agreement. In either case, the tenant may- recover actual
damages not less than an amount equal to one month’s rent plus

Insert language stating tenants should list home
occupants on registration form and notify landlord
if occupants should change.

———



SOUTH VILLAGE, INC. £

MOBILE HOME PARK * SALES & SERVICE

4637 SOUTH VILLAGE PARKWAY
TOPEKA, KANSAS 66609

(913) 862-2131
March 18, 1991

Representative John Solbach and Members of the House Judiciary
Committee:

My name is Rod Taylor, President of South Village, Inc. a
manufactured home community in Topeka. Please accept my
apology for my absence today. I serve as a member of the
Metropolitan Topeka Airport Authority Board of Directors and
that meeting convened at 3:00 this afternoon. Mrs. Terry
Humphrey, executive director of the Kansas Manufactured Hous-
ing Association has agreed to give my testimony.

South Village is a manufactured home community consisting of
358 home sites. If not the finest, it is certainly one of the

finest manufactured home communities in the state. Some of
your fellow legislators will attest to this, it isn't just our
opinion. We achieved, and are able to maintain, this quality

through the establishment and enforcement of written rules and
regulations. They very nearly parallel the mobile home parks
residential landlord and tenant act as outlined in House Bill
2547 with a few exceptions. It is to those areas that I would

like to speak.

I am addressing Section 18 - 5 as it relates to shed bases.
We require that all utility sheds installed at residences be
placed on and bolted to concrete slabs. In effect, the instal-
lation of concrete is required, which is impractical to remove
when the homeowner leaves. Eight to ten years ago, before we
initiated concrete shed base requirements, high winds caused
sheds to blow into tenants' homes, automobiles, other sheds
and neighbors' homes, causing damage not only to the sheds but
to the other structures as well. This requirement was con-
ceived as a means of minimizing wind damage. With the con-
crete shed base, we no longer have the damage caused from
blowing sheds and the solution has been well received and
accepted by tenants. An added bonus is the esthetic value of
the concrete bases. No longer do sheds take on a "lean to"
appearance over time as they did when wood bases conformed to

ground shift.

I would ask that if you cannot delete item 5, that you at
least add language that would allow a written agreement clause
such as 'unless agreed to in writing by both parties’.

Atk da wak 10



In most instances House Bill 2547 requires 60 day notices for
termination of tenancy. First, by landlord or tenant for cancel-
lation of a rental agreement. South Village, and indeed most all
manufactured home communities in the state have operated success-
fully for a number of years with a 30 day requirement by either
party to terminate a lease. Certainly tenants who elect to move
from a community prefer a 30 day notice, lessening their finan-
cial obligation to the community operator when they choose to
move. If I make them give 60 day notices it could cause tenants
hardships and also make me the 'mean old landlord'. Consequent-
ly, I probably will only enforce a thirty day notice from the
tenant, but have to give my tenants a 60 day notice of lease

termination.

This bill also includes the 60 day provision for an eviction and
it is to that I wish to speak most sincerely. Very nearly every
eviction is for one of two reasons - non payment of rent or non
compliance with rules. When rent is not paid and an eviction
action is filed, rent ceases. It's just a fact of life. The
only monetary relief to the landlord comes from the tenant's
security deposit. Increasing the notice from 30 days to 60
doubles the money lost by the landlord. To combat this inevita-
bility, we would have to collect two months rent, the maximum
allowed, instead of our present rate of approximately 2/3 of one
month's rent as security deposit, something that could cause yet
another deterrent to the manufactured housing industry. In
addition, a thirty day eviction is a reality only if the tenant
chooses to leave within the thirty day period. If he does not
choose to leave, and makes no court appearance, the eviction
process takes approximately 60 days. If he does not choose to
leave, and makes only one court appearance but never appears at
trial, the eviction is prolonged to 90 days. With the initial
time frame of 60 days, this process is automatically extended to

120 days.

Let me relate the story of an eviction a year ago. The tenant
had lived at South Village for approximately 3 years. While he
was not a model tenant, neither was he undesirable. During the

last 6 months of his tenancy, problems arose due to his drinking.
We put up with the police being called to his residence 2 or 3
times a month. His wife had him arrested a couple of times for
abuse. The police were called by neighbors on several occasions
because of domestic disturbances. In one drunken rage he through
his wife out of the house and she went to the home of a neighbor.
An hour later, he through her clothes out the front door, poured
gasoline on them and set them on fire. The fire department and
the manager were called. This resulted in a stern warning from
the manager. Now remember this all occurred because of his
drinking problem. Indeed when he was sober he was a perfect
gentleman and even apologized for his actions.

The final drunken episode began on a Saturday night as a domestic
disturbance. He chased his wife from their residence and began to
beat her in the front yard. A neighbor came to her rescue and
took her to his home next door for protection. Her husband went
back into their house, came out with a ball bat and tried to
break down the neighbor's door. Not succeeding, he went back to
his house and got a hand gun. He fired several shots into the



air and threatened other neighbors who tried to gquiet him. Next
he proceeded to shoot two holes in the home where his wife had
taken refuge. The police arrived and he was taken into custody.
Three hours later he was back home, still drunk, still in posses-—
sion of a hand gun, and threatening neighbors.

The people who lived near this man were now terrified of his
actions when under the influence of alcohol. They wanted him
out, immediately. However, our only recourse was to serve a 30
day eviction and hope that indeed he would leave of his own

accord within the 30 day period. In this instance 30 days was
too long but House Bill 2547 would require that we give this same
individual 60 days. What would you have wanted if you, your son

or daughter had been this man's neighbor?

This incident represents our very worst case scenario. Something
this serious has only happened once in the 10 years I have been
at South Village and I certainly don't expect it in another 10
years - if ever. However, even present eviction procedures are
not adequate for the truly serious violations and we cannot
afford to have them be lengthened more. When an eviction is for
violation of rules, other tenants are usually even more anxious
to have the person removed from the community than is management.
They are the ones most affected by those violations and expect
immediate action from management. Please don't take this accept-
ed policy away from us. We have a responsibility to all of our
tenants and they demand it.

This now brings me to the last concern I have with House Bill
2547. Section 28 says that if we accept performance by a tenant
that varies from the rules or rental agreement that we waive
the right to terminate the rental agreement for that breach.
Ladies and gentlemen, I cannot in good conscience evict a tenant
when he comes home drunk once or twice and has a domestic prob-
lem. I have to believe that generally that problem will be

resolved and that he deserves another chance. Section 28 says
that this is not the case, that if I accept this behavior once, I
must accept it as the norm. I would ask that you consider ad-

justing this language, at least by dropping the words 'or rules'
from this section.

Again I apologize for not being present. This 1is an issue very
near and dear to my heart and wish I could be here to answer your
questions. I am available to you by phone at 862-0321 or I am
willing to appear before you at a time of your choice. Thank you
for listening.

ainqerelﬁyYours,

‘:///ﬁ) )
(g7 oo

Rod Taylbr,| President
South Village, Inc.
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Chairman Solbach and members of the House Judiciary Committee:

Thank you for the opportunity to bring SB 207 to the attention of your committee.
This bill was introduced at the request of an attorney in Northwest Kansas.
Following two situations where he had spent extra court time (& his time) to
insure that high school students who had already reached their 18th birthday, but
were still students, would not be dropped from their SRS support system. In
both cases SRS was willing to extend the independent living program for the
child and, after considerable work, the judge involved in each case finally agreed
to this.

It is the experience of this attorney that the Juvenile Courts were looking only at
K.S.A. 38-1502 and 1503 from the Code for Care of Children and K.S.A. 39-
702, the Social Welfare Chapter. That Chapter states that jurisdiction ends at age
18 unless the court chooses to extend it. The Juvenile Courts generally do not
look at chapter 39, which indicates that a dependent child is one who is under 19
and in secondary school.

Please note p. 1, lines 32-36 which amends K.S.A. 38-1503 to specifically note
that ” Except upon request of the child, the court shall not enter an order
discharging a child which reaches 18 years of age before completing the child’s
high school education until June I of the school year during which the child
became 18 years of age as long as the child is still attending high school.”

In many communities, a lot of pressure can be brought on judges to hold down
the expense of foster care, or families at odds with the juvenile may apply
pressure to a judge to just drop the child. Additionally, this attorney experienced
a judge who stated that the guardian ad litems would not be reimbursed at all
should he pursue the matter, or perhaps the social worker is too overloaded and
does not follow up on the matter.

Since Chapter 38 is for the benefit and protection of our youth, it should clearly
protect them from termination of foster care where they are still in need of it in
their senior year in high school.

(Attachments: Testimony faxed by Charles A. Peckham for your consideration,
copies of statutes referenced in testimony, and the Fiscal note for SB 207 )




February 23, 1991
Comments Concerning Proposed Revisions of Age for SRS Support.

In the last year I have become sharply aware that the Code for Care of Children
lacked clarity on a very important issue.

The Kansas Divorce code in Chapter 60 makes it clear that child support
has to continue for a child until that child has graduated from high school even
though the child has already had his/her 18th birthday. The reason is
obviously that with the change in starting school most children do not graduate
from high school until after their 18th birthday.

The Code for Care of Children has left this unclear. Twice in the last
year I have represented juveniles who had been determined to be children in
need of care and who had been removed from their homes. They had virtually
no contact or support from their parents in either case. In both cases the
judge came very close to terminating SRS support when the child reached 18,
even though this would have left the child the middle of their high school year
with no support and no home. In both cases SRS was willing to extend the
independent living program to the child and, after considerable work, the judge
involved in each case agreed to this.

The uncertainty certainly did neither child any benefit. FolvedEextya
goumgstie.  Moreover, while the child's best interest in these two cases were
met, I wonder about other children whose guardian ad litems are too busy to
pursue such a case or to do so when the judge has stated that the guardian ad
litem will not be reimbursed at all should the guardian ad litem pursue the
matter or whose social worker is too overloaded. This uncertainty should not
exist.

Children whose parents have divorced are certainly in a tragic situation,
but those children who have been moved from their parents home due to
conditions there or abandoned by their parents are in a worse situation. There
is no reason for the State to require support for children of divorced parents
past their 18th birthday until they graduate from High School but not do so for
other children whose situation is even worse.

In this age of tight budgets, the objection that this will cost too much
may be raised. The expense, I think, would be minor since in most cases we
would be talking about a few more months of SRS support. Furthermore, as I
have already noted, SRS in many cases is supporting these children through the
independent living program. More importantly, we need to look at the long term.
Enabling a child who is in a very stressed situation to at least get through
high school puts them in a better position to get a decent job and to become a
contributing, taxpaying member of society rather than a drop out who works a
minimum wage jobs and who, in my judgement, would be more likely to cause
additional expense to their community and state. :

I respectfully request that the bill co-sponsored by Senator Sheila Frahm
be passed to ensure that no child in need of care is dropped from SRS support
until such time as they are 18 and have graduated from High School.

Respectfully submitted,

%ckham

(/- 2-
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BROWN, CREIGHTON & PECKHAM
P.0. BOX 46, 308 Main,
Atwood, KS 67730
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TO; Sheilas Frahm
FROM: cap

CC: FILE;

RE: Senate Bill 207
DATE; Februa;y 25, 1991

Enclosed please find coples of the current K.S$.A. 38-1502 and 1503 from
the Code for Care of Children and K.S.A. 39-702, the Social Wolfare
Chapter. My experience has been that when dealing with juveniles that
the Court looks at the Code for Care of Children, Chapter 38. ‘That
Chapter states that jurisdiction ends at age 18 unless the court chooses
to extend it. The Juvenile Courts generally do not look at chapter 39,
which indicates that a dependent child is one who is under 19 and in
secondary school.

As 1 have previous indicated, twice in the last year I have represented
Juveniles who were children in need of care and who were still in High
School where the Court attempt to terminate SRS support and foster care
at age 18, ocven though in bhoth cases the jJuvenile was receiving no
support, cmetionally or financial, from their families. Chapter 38, in
my opinion, should specifically require that the case be continued until
: child who is 18 graduates from high schoocl. It should not be optional
~ith the judge. To do otherwise risks that juveniles who turn 18 will
nave support withdrawn from them before they finish high school through
no fanltr of their own. This will sharply increase the likelihood of
dropping out of school. A juvenile whoe {s in foster care, by
definition, is generally in a highly stressed situation since Courts do
not intervene in family affairs except where things have gotten bad.
The situation should not he made worse by putting thom on thelr own
before they graduate from high school.

In many communities, a lot of pressure can he brought on Judges to hold
down the expense of foster care, or families at odds with the juvenile
may apply great pressure 1o # judge to Just drop the child. Since
Chapter 38 is for the benefit and protection of our youth, it should
clearly protect them from termination of foster care where they are
etill in n=ed of i{ in theldr scnior year in high school.

Charles A. ?eckham

BROWN, CREIGHTON & PECKHAM,
P.0O. BOX 46, 308 Main,
Atwood, Ks 67730

913 626-3295b
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38.1315.
Law Review and Bar Journal Reforences:

“Election of Remedies in Multistate Child
putes: Writ of Habeag i

of Foreign Custody Pursuant to the
JKTLA 15 (1886),
38.1323.

CASE ANNOTATIONS
1. Cited; burden 1o establich pendency

of snother acti for indigent defendants charged with misdemeang,.
and applicablity of UCCJA examinod, pe,,gmgedmg hwrly. rate allowod cxamined. Board of Osuge s
proceeding in France noted. In re Mar iage of Nasica, 12 o v. Bums, 242 K. 544, 545, 747 p.2g
K.A.2d 794, 797, 758 P.2d 240 (1988), 12. Applicability of minimum contacts rule

Article 14.—CHILDREN AND YOUTH
ADVISORY COMMITTEE
38-1401, '

Attorney General's Opinions:

Children and youth advisory committee—compensation;
Ce space and staff assistance, 88.150,

38.1403.

Attorney General’s Opinions:

Children and youth advisory committoee—compensation:
office space and steff assistance. 88.150, Pe

Article 15.—KANSAS CODE FOR CARE
OF CHILDREN

I.a‘yv Review and Bar Journa! References;

A Quantitative and Deseriptive Survey of Evidence
Law in the Kensas Appellate Courts,” Stanley D. Davis,
37 K.L.R, 718, 780 {1989),

Attoroey General's Opinions:
Reporting of abuse oy neglect of children: court servioes
officers. §9-100.
Child in need of care potitions; duties
90.33

_ of county or
district attorney te represent SRS,

GENERAL PROVISION $
88' l 30 l O

Attorooy General’s Opinions;

Filing of petition on referral by SRS or other person;
filing by individual; authority of SRS to filo child in need
of care petitions. 85-26,

Investigation of reports of suspected child abuse or peo-
glect. 85150,

Reasonsble efforts to avoid placing child in need of care
outside home. 89.31.

CASE ANNOTATIONS

5. Cited; existene of confidential relationships pursuant
10 38.1514 examvined. State v. Munyon, 240 K. 53, 54,
726 F.2d 1333 (1986).

6. Cited; review by indigent defense services board of
claims by Bppointed attorneys {22-4522) constitutjonal,
Clark v, vy, 240 K. 185, 202, 727 p.od 493 (1986).

7. When child involved in involuntary proceeding may
be Indian, notice must be served on x:zle or Secretary of

Interior, In re H.D,, 3 K.A.2d 531, 536, 728 P.2d 124
(1986),

Custody Dis- g 1ot
orpus or Filing and Enforcement

Untform Child Cus.
tody Jurisdiction Act,” Michae} Laster, Vol. X, Ne, 2,

8. Cited; relinquishment of parental rj
125 et seq. while severance proceeding {

pending
2 (1987)
9. In sppesl from
court must hear case
K.A.2d 188, 190, 737
10, Trial do
{38-1581) from

K. 418, 748 P.2d 419 (1988),

to termination of parental rights

mined. In re M.L.K., 13 K.A.2d 25, 254,

(1988).
38-1502.

e, unless
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) has been physically,
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AANSAS CODFE FOR CARE OF CHILDREN

Po4

oi=1302

e
ithout the consent of the person in charge of
weh facility or such person’s designee.

b "Physical, mental or emotional abuse or
aecheet” means the infliction of physical, men.
.. or emotional injury or the causing of a de-
reroration of a child and may tnelude, but shall
oot be limited to, failing to maintain reasonable
are and treatment, negligent treatment oy
galtreatment or exploiting a child to the extent
that the child’s health or emotional well-being
» endangered. A parent legitimately practicin
echigious beliefs who does not provide specifie
wodical treatment for a child because of relj-
ows beliefs shall not for that reason be con-
udered & ncgligent parent; however, this
ewception shall not preclude a court from en-
sermg an order pursuant to subsection (8)(2) of
Kk 5.A. 38-1513 and amendments thereto.

¢ “Sexual abuse” means any act commit-
1ed with a child which is described in article
35, chapter 21 of the Kansas Statutes Anno-
uted and those acts described in K.§.A. 21-
¥02 or 21-3603, and amendments thereto, re-
wdless of the age of the child.

.d- “Parent,” when used in relation lo a
child or children, includes a guardian, con-
wnvator and every person who is by law liable
to maintain, care for or support the child.

¢) “Interested party” means the state, the
petitioner, the child, any parent and any per-
son found to be an interested party pursuant
w K.S.A. 38-1541 and amendments thereto.

if. “Law enforcement officer” means any
person who by virtue of office or public em-
povment is vested by law with a duty to main-
tun public order or to make arrests for crimes,
whether that duty extends to all crimes or is
kmited to specific crimes.

®! “Youth residential facility” means any
boine, foster home or structure which provides
H-hour-a-day care for children and which is
beensed pursuant to article 5 of chapter 63 of
te Kansas Statutes Annotated,

hi “Shelter facility” means any public or
prvate facility or home other than a juvenile
%tention facility that may be used in accord-
awe with this code for the purpose of provid-
=2 cither temporary placement for the care of
children in need of care prior to the issuance
o« 4 dispositional order or longer term care
urder o dispositional order.

i~ “Juvenile detention facility” means any
veure public or private facility used for the
buful custody of accused or adjudicated ju-
‘enile offenders which must not be a jail.

‘tective or legal, means the status creato

G) “Adult correction facility” means any
public or private facilily, secure or nonsecure,
which is used for the lawful custody of accused
or convicted adult criminal offenders.

(k) “Secure facility” means a facility which
is operated or structured so as to ensure that
all entrances and exits from the facility are
under the exclusive control of the staff of the
facility, whether or not the person being de-
tained has freedom of movement within the
perimeters of the facility, or which relies on
locked rooms and buildings, fences or physical
restraint in order to control behavior ofP its res-
idents. No secure facility shall be in a city or
county jail.

(1) “Ward of the court” mcans a child over
whom the court has acquired jurisdiction by
the filing of a petition pursuant to this code
and who continues subject to that jurisdiction
until the petition is dismissed or the child is
dischargecf) 8 l(;rovided in K.S.A. 38-1503 and
amendments thereto.

(m) “Custody,” whether temporary, rg-

Y
court order or statute which vests in & custo-
dian, whether an individual or an agency, the
right to physical possession of the child and
the right to determine placement of the child,
subject to restrictions placed by the court.

(n) “Placement” means the designation by
the individual or agency having custody of
where and with whom the child will live.

so) “Secretary” means the secretary of so-
cial and rehabilitation services.

(p) “Relative” means a person related by
blood, marriage or adoption but, when refer-
ring to a relative of a child’s parent, does not
include the child’s other parent.

{g) “Court-appointed special advocate”
means a responsible adult other than an at-
torney guardian ad litem who is appointed by
the court to represent the best interests of a
child, as provided in K.S.A. 38-1505a and
amendments thereto, in a proceeding pursuant
to this code.

(r) “Multidisciplinary team” means a group
of persons, appointed by the court or by the
state department of social and rehabilitation
services under K.S.A. 1989 Supp. 38-1523a
and amendments thereto, which has knowl-
edge of the circumstances of a child in need
of care,

(s) “Jail” means:

(1) An adult jail or lockup; or

(@) a facility in the same building or on the
same grounds as an adult jail or lockup, unless
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38-1503
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the facility meets al applicable standards and
licensure requirements under law and there is
(A) total separation of the juvenile and aduit
facility spatial areas such that there could be
no haphazard or accidents] contact between ju-
venile and adult residents in the respective
facilities; (B) total separation in all juvenile and
adult program activities within tﬂne facilities,
including recreation, education, counseling,
health care, d}ninf, sleeping, and general liv.
ix(x‘g activities; and (C) separate juvenile and
ult staff, including management, securit
staff and direct care staff such as recreational,
educational and oounseling,
History: L. 1952, ch. 182, § 2; L. 1983,
ch. 140, § 12, L. 1084, ch. 153, § I; L. 1085,
ch. 144, § 1, L. 1086, ch. 158, § 2; L. 1087,
ch. 112, § 36; L. 1088, ch. 138, § 1; L. 1089,
ch. 85, § 7; L. 1990, ch. 146, § 2; L. 1990,
Ch- 150, § 4; Jan' 1» 1991‘
Law Review and Bar Journal References:

“CASA: A Voice for Children,” Derenda Mitchell, 58
J.AKB.A No. 5, 25, 29 (1889). '

Atterney General’s Opinions:
lnvemon of reports of suspocted ohild sbuse or ne-
School att;ndmoe, curriculum and socreditstion; re-
sponsibility to investigate home instruction. 83-159,
Postadju proceedings; duties of county attorney.

Chronic runaways; placement in secure facilities. 88-130.
Exceptional children; compultory schoo! attendance;
duty to investigate and fls petidon. 90-19, -

CASE ANNOTATIONS
. Cited: findings required in order after de

3
K.A.2d 391, 393, 746 P.2d 08 (1987).

4. Ope cannot be legal guardien unless made an inter-
exted party, or status as guardisn requested. In re A.F.,
K.A.2d 232, 239, 767 P.2d 846 (1689).

38-1503.

Attorney General's Opintons:

Filing of petition on referral by SBS or other person;
filing by individual; authority of SRS to file child i n
of care petitions. 85-28.

CASE ANNOTATIONS
2. Whea child Involved in involuntary proceeding may
be Indian, notice must be served on tribe or Secretary of
Inteder. In re H.D., 11 K.A.2d 531, 536, 729 P.o2d 1234
(1966).

>

1. Cited; le,

on of cognty t‘t: prmatde counse!
for indigent defefithilits charged with mis emeanors,
hourly rate allof38 eXpmined. Board of Osage Coun

K. 544, 548, 747 P.2d 1338 (1063),

. Reguirements befo b chi
can be filed inapplicable B
act (38-1110 ot 30q.). In r¢ N
402, 407, T12 P.2d g7 {108

38-1503a.
L-‘w Review snd Bar g80rnal \§ferences:

"CASA: A Voice fd “Childron, % Derenda Mitch.
J.K.B.A. No, 5, 28, 28 (1689),

38-1506. Court records; preservati

ecords. () Official file. The official file of
ceealigs pursuant to this code shall cons,
the pBlition, process, service of process
ders, WHts and journal en fies reflecting |
ings heWl and judgments ghd decrees ent
by the Wurt. The officig)’ file shall be
;E?arate Qom other recqffls of the court.

cial flokhall be privilfged and shall ne
disclosed WQirectly or fhdirectly to an
except: \§ 5

(1) A judge of thefflistrict court and m

bers of the S§f of e court designated |
judge of the JstrictiPourt;
(2) the gualllian@®d litem and the pa

to the proceedifiizs ihd their attorneys;

(3) "a public o} fivate agency or institu
having custody ofgihe child under court or
and

(4) any other Prson when authorized 1
court order, subj§tXo any conditions impc
by the order. § W

(b) Social filff RéBorts and information
ceived by the cffirt, dfber than the official |

shall be privilegtd andfypen to inspection ¢
by the guardiaff ad litef} or an attorney for
interested pargy or upoRicourt order, The
ports shall nft be furter disclosed by
Blem or attofley without apprc
ofi’ the oodngt Rkr by being Bresented as adn
sible evidenk. g
(¢) Presgfvation of recQyds. The Kan

state historjhl society sihall % allowed to hf

session fir preservation in e state archi
gi?san 00 -re%ords related toRroceedings !
der the KEBsas code for care ofihildren wh
ever sufl records otherwfRe would
destroyedd No such records in the custody
the Kansgl¥ state historical societychall be ¢
closed difctly or indirectly to anjipne for |
years aftel creation of the recordfy except
provided in subsections (a) and (B), Pursu
to subsections (a}4) and (b), a judge of !
district court may sllow inspection for resea:
purposes of any court records in the custo
of 'I-Kg Kansas state historical society related
proceedings under the Kansas code for caré
children.
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MINORS
ntoa jurisdiction until the petition is dismissed
,con- or the child is discharged as provided in
y law  K.S.A. 38-1503 and amendments thereto.
t the {m) “Custody,” whether temporary,
rotective or legal, means the status created
state, y court order or statute which vests in a
dany custodian, whether an individual or an
s pur- agency, the right to physical possession of
nents the child and the rigﬁt to determine place-
ment of the child, subject to restrictions
aeans placed by the court.
wblic (n} “Placement” means the designation
uty to bi)_’ the individual or agency having custody
its for  of where and with whom the child will live,
to all (o) “Sccretary” means thc secretary of
5. social and rehabilitation services.
neans (;;)) “Relative” means a person related
vhich by blood, marriage or adoption but, when
ldren referring to a reﬁxtive of a child’s parent,
icle 5 does not include the child’s other parent.
\nno- (q) “Court-appointed spccial advocate”
means a responsible aduﬁ other than an
ublic  attorney guardian ad litem who is appainted
aju- by the conrt to represent the best interests
ied in  of a child, as provided in K.S.A. 38-1505a
e of and amendments thereto, in a proceeding
at for pursuant to this code.
ior to History: L. 1982, ch. 182, § 2; L. 1983,
er or ch. 140, § 12; L.. 1984, ch. 153, % 1; L. 1985,
tional ch. 144, § 1; L. 1986, ch. 158, §2; July L.
Revisor's Note:
neans Section was amended twice in 1983 session, see also
=d for 38-1502a.
cated Law Review and Bar Journal References:
ity or “Home Education v. Compulsory Attendance Laws:
)arate Whose Kids Are They Anyway?”’ David Allen Peter-
son, 24 W.L.J. 274, 295 (1955).
CASE ANNOTATIONS
1§ any 1. Cited in holding unaccredited “home school”
ONsSe- tyught by uncertified teacher-mother with no testing,
ydy of  planning or scheduling not school under 72-1111. In re
Yend- Sawyer, 234 K. 416, 438, 672 P.2d 1093 (1983).
2."Cited in holding incapacitated parent entitles to
. service on guardian and conservator (60-304(c)) in sev-
wility  erance proceedings. In re Baby Boy Bryant, 9 K.A.2¢
as to 768, 772, 774, 689 P.2d 1203 (1984).
mthe  38.1502a. ‘
3t the Hxstors_': L. 1982, ch. 182, §2; L. 1983,
R ch. 140, § 12; L. 1984, ch. 153, § 1; L. 1985,
he fa- ch. 145, § 3; Repealed, 1. 1986, ch. 158, § 4;
sand July 1
ut in  88-1503. Jurisdiction. (a) Proceedings
lents.  concerning any child who appears to be a
child child in need of care shall be governed by
isdic-  this code, except in those instances when
int to  the Indian child welfare act of 1978 (25 USC
o that  §§ 1901 et seq.) applies.
602
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(b) Subject to the uniform child custody
jurisdiction act (K.S.A. 38-1301 ¢t seq.), the
district court shall have original jurisdiction
to receive and determine proccedings
under this code. ’

" {¢) When jurisdiction has been acquired
by the court over the person of a child in
need of care it may continue until the child:
(1) Has attained the age of 21 years; (2) has
been adopted; or (3) has been discharged by

the court. Any child 18 ycars of age or over
max_ce.cpml.l;g;glgtimn to the court, that the
jurisdiction of the courtcease] thereupon,

the court shall_enter an order discharging

* the person_from any. further jurisdiction of
the.court  o——-.
(d) When it is no longer appropria‘te for-

the court to exercise jurisdiction over a

child the court, upon its own motion or the

motion of an interested Ealrctiy, shall enter an
ild. .

“order discharging the ¢

(e) Unless the court finds that substan-
tial injustice would result, the provisions of
this code shall govern with respect to acts or
omissions occurring prior to the effective
date of this code and with respect to chil-
dren alleged or adjudicated to have done or
to have been affected by the acts or omis-
sions, to the same extent as if the acts or
omissions had occurred on or after the ef-
fective date and the children had been al-
leged or adjudicated to be children in need
of care. -

History: L. 1982, ch. 182, §3; Jan. 1,
1983.

CASE ANNOTATIONS

1. Upiform child custody jurisdiction act applicable
to continufug child custody case hereunder. In re
Wicks, 10 K.A.2d 124, 125, 693 P.2d 48] (1984),

38-1504. Venue. (a) Venue of any case
involving a child in need of care shall be in
the county of the child’s residence or in the
county w{.ere the child may be found.

(b) Upon application of the petitioner.
or any person authorized to appeal any final
order in any proceedings pursuant to this
code and after notice to all other interested
partics, the court in which original pro-
ceedings are pending alleging that a child is
a child in need of care may order the pro-
ceedings transferred to the court of the
county where the child is physically pres-
ent, where the parent or parents reside or
where other proccedings are pending in
this state concerning custody of the same
child or children. The judge of the court in

which the ca:
the judge of t
be transferre:
the judges d«
be transferre.
hearing shal!
the transfer,
ges, the statc
habilitation :
cetving court
jeourt orders
‘order of tran:
! ing why the ¢
! available, th
interested pa

_ court should

E)roceedin 5.
transferred sl
‘transferring :
“transmit a ¢
‘upon receipt
court shall as
ceedings we:
The transfer:
hearing has
recommenda
the child is
which the ¢
county is no
parent or par
case to the ¢
History: |
ch. 140, § 13

38-1505.
pointment o
Upon the fili
appoint a per
as guardian ¢
subject of prc

vardian ad

ent investig
the petition
and represer

(b) Atton

. parent or cu
adjudged to !
be represent
the fuardiaiv
child, in co:

under this ¢
ccedings a v
unable to ¢
shall appoint
shall not be
to represent

attend the h
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sections:

-Kan. Const., Art. 7, § 4.
ve hy probate count, see

abilitation services, see

References:
ral sovial security act of
3.AK. 23, 27 (1837).

of act. It is hereby
d policy of the state
-ting of the welfare
le an effective uni-
vork for the state; to
the work; and to
itions provided for
for welfare work as
s and federal rules
ot the policy of the
terfere with the un-
«ral obligations of
en possible, for the
Jatives, but rather it
: to assist the needy
‘he relatives in pro-
isistance for depen-

1. 327, § 1; L. 1973,
74.

thed in 1973; powers and
retary of sovial and reha-
W1 et seq.
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! Public Welfare 882, 3.
. demands, Kansas Pro-
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39.702

CASE. ANNOTATIONS

1o Act repealed 39-313 by fmplication. State: v.
Lange, 148 K. 614, 615, 616, 617, 618, 83 P.2d 653.

2. Cited; county required to raise fund produced by
three-mill levy; application sales tax resldl:m. State, ex
rel., v. Jackson County Board of Social Welfare, 161 K.
6472, 675, 171 P.24 651.

3. Cited in holding insurance protection provided
by 74-4707 throngh 74-4713 is applicable to county
welfure director under facts of case, Mott, Exceutor v.
Mitchell, 209 K. 476, 486, 496 P.2d 1207.

4. This and following sections cited in holding that
where $.R.5. was obligor under contract, it had duty to
pay nutsing homes for bills of welare patients. Seneca
Nursing Home v. Secretary of S.R.S., 604 F.2d 1309,
1310, 1315,

5. Cited; in absence of specific statutory authority
the S.R.S. canziot maintain action for punitive damages.
State ex rel, Secretary of S.R.S. v. lgomby, 11 X.A.2d
138, 141, 144, 715 P.2d 1045 (1986).

39:702, Dofinitions. The following
words and phrases when used in this act
shall, for the purposes of this act, have the
meanings respectively ascribed to them in
this section: ‘

(a)_ “Secretary” means the secretary of
social and rehabilitation services. '

(b) “Applicants” means all persons who,
as individuals, or in whose beﬁalf requests
are made of the secretary for aid or assist-
ance. :

{¢) “Social welfare service” may include
such functions as giving assistance, the pre-
vention of public dependency, and promot-
ing the rchabilitation of dependent persons
or those who are approaching public de-
pendency. .

(d) “Assistance” includes such items or
functions as the giving or providing of
money, food stamps or coupons, food,
clothing, shelter, medicine or other materi-
als, the giving of any service, including in-
structive or scientific, and the providing of
institutional care, which may be necessary
or helpful to the recipient in providing the
necessities of life for the recipient and the
recipient’s dependents. The Seﬁnitions of
social welfare service and assistance in this
section shall be deemed as partially de-
seriptive and not limiting,

(e) “Aid to families with dependent
children” means financial assistance with
respect to or on behalf of a dependent child
or dependent children and includes finan-
cial assistance for any month to meet the
needs of the relative with whom any de-
pendent child is living.

() “Medical assistance” means the pay-
ment of all or part of the cost of necessary:

(1) Mcdical, remedial, rehabilitative or pre-
ventive care and services which are within
the sco;))e of services to be provided under a
medical care plan developed by the secre-
tary pursuant to this act and furnished by
health care providers who have a current
approved é)rovider agreement with the sec-
retary, and (2) transportation to obtain carc
and services which are within the scope of
services to be provided under a medjcal
care plan developed by the secretary pur-
suant to this act. g

'(f) “Dependent children” means needy
children under the age of 18, or who are
under the age of 19 and are full-time stu-
dents in secondary schools or the equiva-
lent educationa) program or are full-time
students in a program of vocational or tech-
nical training: if they may be reasonably
expected to complete the training before
attaim‘nf age 19, who have been deprived of
parental or guardian support or care by rea-
sons of the death, continued absence from
the home, or physical or mental incapacity
of a parent or guardian, and who are ?iving
with any blood relative, including those of
the half-blood, and including first cousins,
uncles, aunts, and persons of preceding
generations are denoted by é)reﬁxes of
ig}:and, great, or great-great, and including

e spouses or former spouses of any per-
sons named in the above groups, in a place
of residence maintained by one or more of

such relatives as their own home. The sec-

retary may adopt rules and regulations
whi::{m extend the deprivation requirement
under this definition to include being de-
prived of parental or guardian support or
care by reason of the unemployment of a
parent or guardian. The term “dependent
children” also includes children who would
meet the foregoing requirements except for
their removal from the home of a relative as
a result of judicial determination to the ef-
fect that continuation therein would be
contrary to the welfare of such children, for
whose placement and care the secretary is
responsible, who have been placed in a
foster family home or child care institution
as a result of such determination and who
recejved aid to dependent children in or for
the month in which court proceedings
leading to such determination were ini-
tiated, or would have received such aid in or
for such month if application had bcen
made therefor, or in the case of a child who

679

-

i a ot ey —pea

(/-9



-om : BROWN CREIGHTON & PECKHAM ATWOOD, KANSAS

38-703 MENTALLY ILL, INCAPACITATED, DEPENDENT PERSONS

had been living with a relative specified
above within six months prior to the month
in which such proceedings were initiated,
would have received such aid in or for such
month if in such month such child had been
living with and removed from the home of
such a relative and application had been
made therefor.

(h) “The blind” means not-only those
who are totally and permanently devoid of
vision, but also those persons whose vision
is so defective as to prevent the perform-
ance of ordinary activities for which eye-
sight is essential.

(i) “General assistance” means financial
assistance in which the cost of such finan-
cial assistance is not participated in by the
federal government. General assistance
may be limited to transitional assistance in
some instances as specified by rules and
regulations adopted gy the secretary.

§) “Recipient” means a persor who has
received assistance under the terms of this
act,

(k) “Intake office” means the place
where the secretary shall maintain an office
for receiving applications.

() “Adecquate consideration” means
consideration equal, or reasonably propor-
tioned to the value of that for which it is
given.

(m) “Transitional assistance” means a
form of general assistance in which as little
financial assistance as one payment may be
made during each period of 12 consecutive
calendar months to an eligible and need
person and all other persons for whom such
person is legally responsible.

History: L. 1937, ch. 327, § 2; L. 195},
ch. 288 §1; L. 1953, ch. 391, § 34; L. 1955,
¢h. 236, § 1; L. 1957, ch. 268, § 1; L. 1963,
ch. 255, § 1; L. 1967, ch. 245, § 1; L. 1969,
ch. 226, § I; L. 1973, ch. 186, § 2; L. 1978,
ch. 159, § 1; L. 1981, ch. 185, § 1; L. 1983,
ch. 143, § 1; March 10.

L.aw Review and Bar Journal References:
“Exclusionary Zoning and lts Effects on Grou
EHlumes in Areas Zoned for Single-Family Dwellings,”

24 k.L.I. 677, 699 {1976).

CASE ANNOTATIONS

1. Action for recovery of reasanable charges; plain-
1Ty class provided medical assistance under statutes.
Sencea Nursing Home v. Kansas State Bd. of Sociul
Well., 490 F.2d 1324, 1333,

2. General assistance recipient who is VISTA
worker is cmployed and not reguired L paticipate in
work projects; general assistance may not be reduced

hy amount worker roceives. In re McGhee, 5 K.A2d
461, 618 .24 854,

3. Recovery of support under 39-718a and 39-755
constitutional; abseat parent may assert defenses be-
fore jud_gment State ex rel. Sverctary of SRS v. Castro,
235 K. 704, 709, 714, 684 P.2d 379 (1984). ‘

4. Whenye father’s action did not constitute continued
absence, mother not entitled to AFDC. State ex rel.
Sucretary of S.R.S. v. Fomby, 11 K.A.2d 138, 145, 146,
718 P.24 1045 (1986).

39-703 1o 39.707.
History: L. 1937, ch. 327, §83 to 7; Re-
pealed, L. 1939, ch. 202, § 10; April 15.

39.708.

History: L. 1937, ch. 327, § 8; L. 1951, ch.
288, § 2; L. 1963, ch. 255, § 2; L. 1965, ch.
286, § 1; L. 1967, ch. 245, § 2; L. 1969, ch.
296, § 2; L. 1970, ch. 167, § 1; L. 1971, ch.
153, § 1; L. 1973, ch. 187, § 1; Repealed, L.
1973, ch. 186, § 42; Jan. 1, 1974,

CASE ANNOTATIONS

). Discussed in holding lien provision (now re-

caled) constitutional. Hawkins v. Social Welfare

oard, 148 K, 760, 761, 84 P.2d 930.

2. County board cannot sue and be sued; powers
generally discussed. Dellinger v. Harper County So-
cial Welfare Board, 155 K. 207, 211, 124 P.2d 513.

3. Discussed; mandatory to raise fund produced by
three-mill levy; sales tax residuc application. State, ex
rel., v. Jackson County Board of Social Welfare, 161 K.
672, 675, 171 P.2d 651.

4. Swute welfare department may maintain action to
recover fraudulent payment to recipient. State dep’t of
Social Welfare v. Leonard, 166 K. 630, 632, 633, 635,
203 p.2d 207.

5. Cited in holding Insurance protection provided
by 744707 through 74-4713 is applicable to county
welfare director under facts of case. Mott, Executor v.
Mitchell, 200 K. 476, 485, 487, 496 P.2d 1297,

6. Subsection (k) cited; eligibility for benefits under
social welfare act does not create implied contract
giving rise to a suit for damages. Valkenburgh v. State
B?ar of Sacial Welfare, 211 K. 754, 755, 756, 508 pP.2d
878,

7. Subsection (x) discussed; administrative action
directing proration of fees for medical and professional
serviees was beyond scope of board’s authority.
Rhodes v. Harder, 211 K. B20, 822, 823, 825, 826, 828,
830, 831, 508 P.2d 959, Motion to modify decision;
portion of original opinion withdrawn: 212K. 500, 501,
512 P.2d 354.

&. Mentioned; class action contesting state welfare
department’s “valuc of moderate home” rule as ap-
slied to recipients of housing relocation payments.

‘oung v. Harder, 361 F. Supp. 64, 68, 73,

9. Board of sovial welfarc manual and rogulation
setting nursing home services fees on cost plus basiy
repugnant to statutes, Sencca Nursing Home v. Kansus
State Bd. of Social Welf., 480 F.2 1324, 1327, 1328,
1320, 1331, 1332, 1333,

10, Intent of subscetion (x) is to cneourage NUTSIng
homes to secept welfare reciplents and to assure pay-
ment; where S.R.S, was obligor nnder contract, it had a
cduty to puy. Seneca Nursing Home v. Sccretary o
S.R.S., 604 F.2d 1309, 1310, 1311, 1314, 1315,
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STATE OF KANSAS

% N OF THE BUDGET
Duvisio (913) 296-2436

JOAN FINNEY, GOVERNOR Room 152-E .
, . ‘ting Direc State Capitol Building FAX (913) 296-0231
Gary Stotts. Acting Director Topeka. Kansas 66612-1573

February 26, 1991

The Honorable Wint Winter, Chairperson
Committee on Judiciary

Senate Chamber

Third Floor, Statehouse

Dear Senator Winter:

SUBJECT: Fiscal Note for SB 207 by Senators Frahm and
Parrish

In accordance with KSA 75-3715a, the following fisqal note
concerning SB 207 is respectfully submitted to your committee.

SB 207, as introduced, amends KSA 38-1503 to prohibit
judges from discharging a child in need of care from that
status if the child is 18 and still attending high school,
until June 1 of the year that the child reaches age 18. The
bill would also permit a child to ask for discharge from child
in need of care status at age 18. The provisions of SB 207
would be effective July 1, 1991.

SB 207, as introduced, would have a negligib}e impact on
Foster Care expenditures and administrative expenditures by the
Judicial Branch.

Slncerely,

[/éu é//// Lot

Louis S. Chabira
Deputy Director

cc: Karen DeViney, SRS
Jerry Sloan, Judicial Branch

2863



The KANSAS BANKERS ASSOCIATION

A Full Service Banking Association

March 18, 1991

TO: House Judiciary Committee
RE: SB 81 - Perfecting assignments of rents as security for loans

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to appear in support of SB 81. The need to clarify Kansas law
relating to the perfecting of assignment of rents when used as debt collateral is one which has
been recognized by both the legal profession and the banking industry. That is why the Kansas
Bankers Association appears today with the Kansas Bar Association as a co-sponsor of SB 81.

Until the issue of what constitutes perfection in this area has been resolved it greatly diminishes
the value of rented commercial property as loan collateral. In these difficult times, when
commercial banks desire to expand their commercial lending, but are also well aware of the need
to make sound loans which will meet regulatory guidelines, it is extremely important that
conflicting judicial interpretations on issues of this nature be resolved by the Legislature as
soon as possible. :

We do not believe a lien on an assignment of rents should be treated any differently than a lien of
a mortgage on land. The latter is perfected at the time the mortgage is recorded. When
assignments of rents is not treated in the same manner it excludes such-assignments from being
covered by the recording laws even though they serve the same purpose as real estate mortgages.

For the sake of resolving the current judicial confusion and creating a more positive lending
climate for commercial real estate in Kansas, we would strongly urge the committee to give
favorable consideration to SB 81.

James S. Maag
Senior Vice President

HIVD
2—(8-91

Office 91‘ Executive Vice President e 1500 Merchants National Building
Eighth and Jackson e Topeka, Kansas 66612 e (913) 232-3444
FAX (913) 232-3484
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Senator Dick Bend

Committee on Financial Institutions
and Insurance

XANSAS STATE SENATE

State Capital Building

Topeka, Xansas

Re: Senats Bill No. 81
Dear Senator Bond:

Based upon nv interest in Kansas commercial law and
legislative initiatives in this area, I have carsfully reviewed
Senate 3ill Nc. 8% which I understand has bkeen introducad as a
pill from vour committae. I strongly support the enactment cf
this bill. It will close a locphole that has created dgrsat
ancertainty. ' )

The problem addressed by the bill is the attack, primarily
in bankruptcy courts, upon rent assignments that have been taken
as collateral security for leans. In the typical commercial lecan
to a landlord, the secured lender takes a mortgage on the real
estate, togethar with an assignment of lsases and rantals. From
an economic peint of view, the assignment of rentals 1s the most
important element of the loan because that is the assat that creates
a stream of wryments and thus genserates liguidity for borrcwer and
lewndar alike. It has always seemed to me that such a loan should

;@ 1psulst i from attack by a trustee in bankruptcy if the real
2state morr .ge, together with the assignment of rents and leases,
waz -operly perfected under XKansas real estates law. (It is clear

- .. chere is no necessity to perfect under Article 9 of the Uniform
commercial Cods, based upon the vlain language of K.S.2A. § 84-9-
104(3)). Such a recording provides perfectly adequate constructive
notice te ail third parties dealing with the borrower. In spite
~f this situation, a number of bankruptecv trustees are arguing
that the lien on an assignment of rents is »ot perfected until the
ender has taken possession or control of ths rents by a post-
default legal action, such as appcintment of a recsiver. The courts
are reaching these decisions on the basis of Kansas real sstate
law. Some courts properly cen~lude that the lender's interest is
fully perfected in the rents upon reccrdaticn of the mortgage and
assignment, but others come tc the opposite conclusion. The result
is great uncertainty under Xane ; law as to the perfect. 3 status
HFIUD
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Senator Dick Bond
February 11, 1991l
Page 2

of a real estata loan made to a lessor. This uncertainty undercuts
the value of commercial real estate as loan collateral because the
lender is never certain whether its lien will stand up in
bankruptcy. "

It seems to me that Senats Bill No. 81 nicely clears
these muddy waters by providing that a roecorded assignment
instrument assures a perfected lien on tne stream of payments coming
from the various lessees. I thought this would have bsen ths rasult
anyway under K.S.A, § 58-2221, but the adverse judicial decisions
make this legislative clarification necessary. I also like the
fact that the bill clarirfiss the right of the secured lender, upen
the borrower's default, tc apply to the district court for a
receiver or other appropriate reliaf to gain possession and control
cf the rents and enforcement of the assignment instrument. My
enly complaint with the bill is that its effective date, under
§ 2, 1s publication in the atatute kook, i.e. July 1, 1%sl. It
seems to me that it wcdld be pretasrable to accelerate the effactive

date, to vublication in the State Reglstar.

This is good legislation. I can’t imagine why any person
involved in commercial lending or korrowing would be against it,
The certainty it brings to Kansas law helps berrowers and lsnders
alike. Please let me know if ycu have any rfurther guestions about
Sernate Bill No. 81.

Vefyiiﬁuly yours, ye

V2 ol
2 Ml ~
Bar¥iey Clark (//
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TESTIMONY

HOUSE COMMITTEE ON COMMERCE AND FINANCIAL INSTITUTIONS

Mr. Chairman and members of the Committee, my name is Carolyn A. Adams, Vice
President and General Counsel, BANK IV Topeka, N.A. I very much appreciate
the opportunity to discuss the issue of liens granted by an assignment of rents
as it is addressed in Senate Bill 81.

Given the nature of the very serious matters the legislature has to consider this
year, SB 81 may seem insignificant. But it is very important to the parties it
would protect because it affects availability of financing. '

BANK IV Topeka, N.A. is a $635MM bank which offers a full range of loans.
Much of my legal work for the bank is loan documentation. Some of the loans are
secured by assignments of rents from real estate, such as an office building,
apartment house, a shopping center, or even a private residence.

Background. Finding financing is essential to the success of any project,
whether it is a new construction loan, a "take out loan" for permanent financing,
or a working capital loan for an existing building or complex of buildings. The
landlord in need of financing may be an individual, a partnership or a
corporation. In today's economy, the borrower could even be a family unable to
sell their home.

The financing may be complex, and there are many variations to the
arrangements. The collateral for such a loan may include a mortgage, but the
mortgage loan may be with a different lender, or there may be no mortgage on
the property. The rents may be from sub-leases on leased property. The rents
might be from one major tenant or many different tenants. The assignment of
rents may be outright (meaning all rents are paid to the lender) or contingent
(meaning they are paid to the lender after default on the loan).

Problems. There are two general areas of problems with rents as collateral. One
is the practical side of getting control of the rent payments when necessary.
The other is the legal aspect of having the right to the payments.

The legal aspects are subdivided into two parts - legal rights between the lender
and the borrower, and legal rights as to third parties. Most of the problems are
challenges of third parties in the bankruptcy courts where issues are complex and
relate to perfection, priority, preferences and cash collateral questions.

For example, the creditor of a bankrupt landlord has the right to adequate
protection for cash collateral only if the collateral is perfected and not a
preference. In several cases, the court has emphasized that Kansas has no law
for perfecting assignments of rents.

Rents are somewhat unique in character because they are considered profits from
real estate, yet have sometimes been characterized as personal property (see
footnote at end).

Proposed Legislation. At first glance, SB 81 seems to address all of the problem
areas. OB 81 acknowledges that an assignment instrument creates a lien,
specifies the method of perfection as filing in the local real estate records, and
makes clear that future leases and rents can be included. The bill makes clear
that the lien is valid against third parties and is effective from the time of filing.
It provides judicial remedies including appointing a receiver without initiating
foreclosure and it allows non-judicial remedies. It also makes clear that Kansas
has state law acknowledging the lender's rights. HATUD
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Intent. The legislative intent of any new law is important. Hopefully, the
legislative intent is to cure the problems addressed herein.

Concerns. In reviewing this bill with other counsel, we have the following
concerns:

1. The effect of SB 81 on prior filings is ambiguous.

2. It does not address the priority or subordination of statutory lien creditors
who file a subsequent lien with "relation back" provisions.

3. A lien search would be difficult under SB 81. An assignment instrument can
be in any "mortgage, deed of trust, or other instrument or agreement”.
Thus, it will be necessary to review all such filings to determine if a prior
instrument contains such language. Amending the bill to permit the filing of
a simple one page affidavit could make such a search easier.

Conclusion. Due to recent bankruptcy decisions, there is a great deal of concern
among lenders about relying on an assignment of rents as collateral. If the
lender cannot rely on these assignments, the availability of financing to landlords
will be limited. Therefore, I urge the Legislature to adopt SB 81.

Thank you very much for this opportunity to speak to you, I would be happy to
try to answer any questions.

Footnote. An Assignment of Rents as collateral has been a gray area of the law
in regard to perfection of such an assignment. It is extremely complex.

The Uniform Commercial Code contains two exceptions which seem to conflict.
K.S.A. 84-9-104 states that the UCC does not apply to the creation of an interest
in real estate, including a lease or rents thereunder. But K.S.A. 84-9-102 (3)
states that the UCC applies to a security interest despite the fact that there is
collateral to which the UCC does not apply.

This apparent conflict is confusing to lenders, attorneys and the courts -
especially the bankruptcy courts. This is further complicated by the definition of
the "general intangible" category. It is a catch-all for contract rights that do
not fit in another category. Without the exception in K.S.A 84-9-104, an
assignment of rents might be treated as a general intangible.

Most case law interpretations involve five general issues:

1. Granting a lien or security interest;
2. Method of perfection;
3. Effect on after-acquired rents or leases;
4. Lender's duty to take action to control or possession of rents; and
5. Impact on third parties, such as tenants, statutory lienors and other
special parties.
LT1/111
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AFFIDAVIT FOR NOTICE OF ASSIGNMENT OF RENTS

The undersigned, , being first duly
sworn upon oath, deposes and states as follows:

1. That this Affidavit is given for the purpose of providing notification to
all persons that an assignment of rents affects the real property described below:

2. That this affidavit is made pursuant to K.S.A. 58-

Dated this day of , 19
Affiant
STATE OF KANSAS )
) ss.
COUNTY )
BE IT REMEMBERED, that on this day of ' , 19 , before

me a Notary Public in and for said County and State, personally appeared

to be personally known to be the person(s) who executed
the foregoing instrument and such person(s) duly acknowledged the execution of
the same.

IN WITNESS WHEREOF, I have hereunto subscribed by name and affixed my
official seal on the day and year last above written.

Notary Public

My appointment Expires:

tazs AT VD
v petachmet-# /6
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INFORMATION STATEMENT March 18, 1991
From the Kansas Bar Association

TO: Members, House Judiciary Committee
FROM: Carl Circo, Stinson-Mag
SUBJ: SB 81; Assignment of Rents

Mr. Chairman, and members of the House Labor
Committee. I am sorry I cannot personally appear
this date on SB 81. Ron Smith indicates he shall
give this memorandum to you. Thank you for consid-
ering this legislation.

In commercial real estate loans, borrowers
commonly assign the lenders the rents earned from
the real estate as part of a mortgage or by a sepa-
rate instrument, creating a lien on the rents as
collateral for the debt. Under Kansas law, like in
other states, the lender is not entitled to collect
the rents until it has taken possession or control
of them by legal action, such as having a receiver
appointed, or by additional agreement with the bor-
rower.

Under the Bankruptcy Code, if a lien is not
"perfected"” at the time the debtor files a bankrupt-
cy petition, it may be avoided by the debtor in
possession or bankruptcy trustee. Recently, some
of the bankruptcy courts that have considered the
issue have held the lender's lien under an assign-
ment of rents is not perfected until the lender has
taken the necessary action to acquire possession
and control of the rents. If the borrower files
for bankruptcy before the lender takes the neces-
sary action, these courts hold, the lender loses
its interest in the rents. However, other bankrupt-
cy courts have come to the opposite conclusion.
Two different bankruptcy courts in Kansas hold oppo-
site conclusions, resulting in uncertainty about
the correct rule of law. ' HTU D
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This is a troublesome situation for two other
reasons. First, these decisions fail to distin-
guish the issue of perfecting a lien from the issue
of enforcing one. As a result these decisions de-
feat one purpose of the real estate recording
laws. Under those laws, the lien of a mortgage on
land is perfected from the time the mortgage is
properly recorded, even though the mortgagee must
still file a foreclosure suit to enforce that
lien. There is no reason why the lien of an assign-
ment of rents should be treated differently. Fail-
ing to treat an assignment of rents as perfected
upon recording judicially excludes such instruments
from the coverage of the recording laws even though
they affect an interest in real estate and serve
the same purpose as real estate mortgages.

Second, as an economic matter, the value of
rented commercial property as loan collateral is
reduced because the lender cannot be assured that
it can collect the rents if the loan goes into de-
fault.

To resolve such problems, some states have
recently passed laws addressing the issue. Kansas
should do so also. To that end, SB 81 was pro-
posed. The Senate amendments constitute agreed
clarifying amendments between the co-sponoring Bank-
ers and Bar Associations.

The bill is supported by the Real Estate sec-

tion of the Kansas Bar Association, and the Bar's
Board of Governors.
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